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(Ireland), 2 vols., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1017 — 1038 
Henry Blackstonc’s Reports, Common Pleas, 2 vols., 1788 — 1790 
Hyde’s Reports 

Irish Common Law Reports, 17 vols., 1849 — 1800 
Irish Chancery Reports, 17 vols., 1850 — 1807 ... 

Irish Equity Reports, 13 vols., 1838 — 1851 


Hong 


XIX 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


a Af. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

lr. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

lr. 

Eng. 

Eng. 

Eng. 

Eng. 


Kong 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 

Ir. 

Ir. 

lr. 
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XX 


Reports included in this Work and their Abbreviations. 


I. Xii • i • • i • i« i 

I. L. K. (Vol.) All. 

I. L. It. (Vol.) Bom. ... 
I. L. B. (Vol.) Calc. .. 

I. L. B. (Vol.) Lah. 

I. L. B. (Vol.) Mad. ... 
I. L. B. (Vol.) Pat. 

I. L. B. (Vol.) Ban. 

I. 1j« T . ... ... . . • 

I. L. T. Jo. 

I. B. (preceded by dak) 
I. B. (Vol.) C. L. 

I. R. Eq. 

I. B., B. & L. ... 


Ind. Awards 
Ind. Jur. N. S. ... 

Ind. Jur. O. S. ... 

Ir. Cir. Itep. 

Tr Tup 

Alt U Ui • ■ • • • • • • « » 

Ir. L. Bee. 1st ser. 

Ir. L. Bee. N. 8. 

Irv. 

J. Bridg. 

J" . 11 . 11 • . . . ... ... 

T P 

u t i. • * • f * 

J . 1*^ . J" o . ... . . . 

T R 

ll . Ii. ... ... ... 

J" . It. N. 8. ... ... 

J. Shaw, Just . ... 

J* t VC . ... ... ... 

Jac. & W. 

James 
Jebb & B. 

Jebb & S. 

Jebb, C. C. 

Jebb, Cr. & Pr. Cas. 
Jenk. ... ... ... 

J o. & C ar . ... . . . 

J* o. ^ Lat. ... . . . 

Jo. Ex. Ir. 

J ohn . ... ... ... 

John. & II. 

J ur . ... ... ... 

Jur. N. 8. 

1C* ... ... ... 

K. & C». 

Iv. . As J. ... ... ... 

K. B. (preceded by dak) 

Kamos, Diet. Dec. 

Kamos, Item. Dec. 

Kames, Sol. Dec. 

Kay 

Keb. ... ... ... 

Keen 

Keil. ... ... ... 

Kel. ... ... ... 

1. W •«»« ... ... 

Keny. 

Keny. Cli. 

Kerr 


Irish Law Beports, 13 vols., 1838 — 1851 
Indian Law Beports, Allahabad ... 

Indian Law Beports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Beports, Lahore 
Indian Law Beports, Madras 
Indian Law Beports, Patna 
Indian Law Beports, Rangoon 
Irish Law Times, 18(57 — (current ) 

Irish Law Times Journal, 18(57 — (current) 

Irish Beports, since 1893 (e.g., [ 1894] 1 I. B.) ... 

Irish Reports, Common Law, 11 vols., 18(56 — 1877 
Irish Beports, Equity, 11 vols., J860--1877 
Irish Beports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 
1 vol., 18(58 — 187(5 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Beports of Irish Circuit Cases, 1 vol., 1841 — 1813 
Irish Jurist, 18 vols., 1849 — 1866... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Beports (Scotland), 5 vols., 1852 — 1807 ... 

Sir John Bridgman’s Reports, Common Tleas, fol., 1 vol., 1613 
1 1 6 ^ 1 ... ... ... ... ... ... ... ... 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
15iv isiori ... ... ... ... ... ... ... ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Beports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841 1 842 ... ... ... ... ... ... ... 

Jebb and Byrnes* Reports, Queen’s Bench (Ireland), 2 vols., 
1 838 1 8 4 1 ... ... ... ... ... ... ... 

J ebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

1 1 839 ... ... ... ... ... ... ... ... 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1844 — 1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 

Johnson and Ilermning’s Reports, Chancery, 2 vols., 1859 — 1862 

J urist Reports, .1 8 vols. , 1 837 — 1 854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 

Kotzc’s Reports of the High Court of the Transvaal Province, 
1S77- 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (<?.</., [1901] 2 
lv. B.) ... ... ... ... ... ... ... ••• 

Kames, Dictionary of Decisions, Court of Session (Scotland), 
fol., 2 vols., 1540 — 1741 

Kames, Remarkable Decisions, Court of Session (Scotland), 

2 v ols. , 1^1 6 1 r.)Z ... ... ... ... ... ••• 

Kames, Select Decisions, Court of Session (Scotland), 1 vob, 

1 / o2> — 1 7 68 ... ... ... ... ... ... ... 

Kay’s Beports, Chancery, 1 vob, 1853 — 1854 ... 

Keble’s Reports, fob, 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
Keilwey’s Beports, King’s Bench, fob, 1 vob, 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fob, 1 vob, 1662 — 1707 
W. Kelynge’s Reports, fob, 1 vob, Chancery, 1730 — 1732 ; 

King’s Bench, fob, 1731 — 1734... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1759 ... 
Chancery Cases in Vob II. of Kenyon’s Notes of Cases, 1753 — 1754 
New Brunswick Reports (Kerr) ... 


Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind* 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 

N.Z. 

N.Z. 

Scot. 

Eng. 

Eng. 

Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 


Eng. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 



Kilkerran 


Reports included in this Work and their Abbreviations, 

Kilkerran ’s Decisions, Court of Session (Scotland), fol., 1 vol., 


Kn. & Omb. 

Knapp 

Knox 

Konst. & W. Rat. App. 
Konst. Rat. App. 

L & G. temp* Plunk. .. 
L. & G. temp, Sugd. 

L. & Welsb. 


L. C. &> M. Gaz, 

Iii . J • . . . 

Li. C. L. J . 

L. C. 


■'ft • ft • 


L. J. Adm, 

li. J. Ilcy. ... 

L. J. 0. C. 

L. J. 0. P. 

Li» J* . Ch. ... 

L. J. Eccl. 

L. J. Ex. 

L. J. Ex. Eq. 

L. J. K. B. or Q. B. 
L. J . M * C. . . . 

L. J. N. C. 

E. J. O. S. 

1 . T 1 > 

Xii * ft ft • • • 

L. J. P. & M. 

lj. J. P. 0. ... 

Ii. J. 1\ M. & A. 

L. J o. ... ... 

Ii. Li. 11*. ... ... 

L. M. & P. 

Li. . ... ... 

L. R. A. & E. ... 

Ii. R. 0. C. R. ... 

L. R. C. P. 

L. R. Eq. 

L. R. Exeh. 

Li. R>» H » Li. ... 

L. R. Ind, App. 

L. R. Ind. App. Supp. 
Vol. 

L. R. Ir. 

Ii. R. P. & D. ... 

L. K* Pft ••• 

L. R. Q. B. 

L. R. Q. B. 

L. It. Sc. & Div. 

Li. 9 1 . ... ... 

L. T. Jo. 

L. T. O. S. 

L rnu 

• J LI • • • • ••• 

L 

Laws. Reg. Cas. 

Ld. Rayrn. 


Leach ... . 

Lee 

Lee temp. Hard. 


• • 


Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 1 

Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 ... ! 

Knox’s Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland). 
1 vol., 1834 — 1839 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 
1 vol., 1835 ... ... ... ... ... ... ... 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol.. 

1829 1830 ; 

Local Courts and Municipal Gazette 

Lower Canada Jurist 
Lower Canada Law Journal 

Lower Canada Reports ... ... 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1805 — 1875 
Law Journal, Bankrujdcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 

Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical Cases, 1800 — 1875 

Law Journal, Exchequer, 1831—1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen's Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1890 

Law Journal, Notes of Cases, 1800 — 1892 (from 1893, see Law 
Journal ) ... ... ... ... ... ... ... . , , 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

LiW Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

1800— 1875 

Law Journal, Privy Council, 1805 — (current) ... 

Law Journal, 1 Vo bate, Matrimonial and Admiralty, 1800 — 1805 
Law Journal Newspaper, 1800 — (current) 
leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 

i w7 k 

-ft- I d * • * * i • • • • • • • • # • • • • 

Law Reports, Crown Cases Reserved, 2 vols., 1805 — 1875 
Law Reports, Common Pleas, 10 vols., 1805 — 1875 
Law Reports, Equity Cases, 20 vols., 1805 — 1875 
Law Reports, Exchequer, 10 vols., 1805 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1800 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877 — 1893 

Law Reports, Probate and Divorce, 3 vols., 1805 — 1875 
Law Reports, Privy Council, 0 vols., 1805 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1805 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1800 — 1875 

Law Times Reports, 1859 — (current) ... ... ... . 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

Themis ... ... ... ... ... ... ... ... 

Lane’s Reports, Exchequer, fol., I vol., 1005 — 1011 
Latch’s Reports, King’s Bench, fol., 1 vol., 1025 — 1028 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1094 — 1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1801 — 1805 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Lee’s Cases temp, llardwicke, King’s Bench, 1 vol., 1733 — 
1738 ... ... ... ... ... ••• ••• ••• 


xxi 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



xxu 


Reports included m this Work and their Abbreviations. 


Leg. Rep. 

Legge 

Leon. 

Lev. 

Lew. C. C. 


Lib. Ass. 

Lilly 

Lloyd, L. R. 
LJoyd, Pr. Cas. ... 
Lofift 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. 0. 
Lush. 

Lut. 

Lut. Reg. Cas. ... 
Lynd. 


M. & S. ... 

M. & W. 

M. C. R. 

M. II. C. R. 

M. L. R. (Vol.) K. B. or 
Q • B • • • • • * * 

M. L. R. (Vol.) S. C. 

M. M. Cas. 

Mac. 

Mac. & G. 

Mac. & IT. 

M‘01e, 

M‘01e. & Yo. ... 

Macf arlane 

Macl. & Rob. 

Macph. (Ct. of Sess.) 

Macq. 

Macr. 

Mad. 

Madd. 

Madd. & G. 

Madox 

Madox, Exch. ... 

Mag. 

Man. & G. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 

Man. L. J. 

Man. L. R. 

Man. li. temp. Wcod 
Mans. 

Mar. L. C. 

March 


Marr. 

Marsh. 

Marsh. 

Mayn. 


Meg. 


• • * 


• •• 


* • * 

• • • 

• • • 


Legal Reporter ... »•• ••• ••• ••• ••• 

Legge ’s Reports ... ... ••• ••• ••• ••• ••• 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 15o2 Kilo ... ... ... ... ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 

1660 — 1696 ... ... ••• t ••• 

Lewin's Crown Cases on the Northern Circuit, 2 vols., 1S22 

1838 ... 

Ley’s Reports, King’s Bench, fol., 1 vol., 1008 — 1029 
Liber Assisarum, Year Books, 1 — 51 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1027 — 1031 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 
Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longlield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

Journals of the Ilouse of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley ’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1802 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 

1 ^ 1 7 9 f ... ... ... ... ... ... ... 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provincial, fol., 1 vol. 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850 

Maule and Selwyn’s Reports, King’s Bench, 0 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 10 vols., 1830 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1 ... ... ... ... ... ... ... . . . 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Clcland’s Reports, Exchequer, 1 vol., 1824 ... 

MT’lelandand Youngc’s Reports, Exchequer, 1 vol., 1824 — 1825 
Maefarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

Maclean and Robinson’s Scotch Appeals (Ilouse of Lords), 1 
v (^il . , 1 8 3 0 ... ... ... ... ... ... ... ... 

Macplierson, Court of Session (Scotland), 3rd series, 11 vols., 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1805 
Maerory’s Patent Cases, 2 parts, 1847 — 1850 
Madras High Court Reports 

Maddock’s Reports, Chancery, G vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial lawyer, London, 

5 vols., 1848 — 1852 

Manning and Granger’s Reports, Common Pleas, 7 vols , 

1 840 **" * 1 H 4 ... ... ... ... ... ... .«• 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports temp. Wood 

Marion’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., I860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

Hay 3 & Marriott’s Decision's, Admiralty, T vol. ,1770— 1779 !!'. 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1810 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273 — 1326 ... 
Megorie’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


Ir. 

Aus. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 


Scot. 

Scot. 


Scot. 

Scot. 

Eng. 

Iftd. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 


Eng. 

Eng. 
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H6Qi ••• ••• 

Mer. 

Milw. 

Mod . Rep. 

Mol. » • . ... 

. . . ... 

Mont . & A. 

Mont. & B. 

Mont. & Cli. 

Mont. & M. 

Mont. D. & Dc 0. 

Moo. & P. 

Moo. & S. 

Moo. Ind. App. 

Moo. P. C. C. 

Moo. P. C. C. N. S. 
Mood. & M. 

Mood. & R. 

Mood. C. O. 

Moore, O. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Hep. 

Murd. Epit. 

Murp. & JLI. 

Murr. 

My. & Cr. 

My. & K. 

N. (preceded by date) 

N . A • C. • • . ... 

N. & S. ... 

N. B. Dig. 

N. B. Eq. Hep. ... 

N. B. R. 

N. B. U. (All.) ... 

N. B. K. (Bor.) ... 

N. B. K. (Carl.) 

N. B. It. (Chip.) 

N. B. R. (llau.) 

N. B. R. (Kerr) 

N. B. It. (J\ A B.) 

N. B. R. (P. Sc T.) 

N. B. R. (Pug.) 

N. B. R, (Tru.) 

. I i. It. ... ... 

N. P. I). ... 

N. S. R 

N. S. It. (Coch.) 

N. S. R. ((i. & O.) 

N. S. R. (G. & It.) 

N. S. R. (James) 

N. 8. R. (Old.) ... 

N. 8. R. (It. & O.) 

N. 8. R. (R. & G.) 

N. 8. It. (Thom.) 

N. S. W. Adm. or Ad. 

N. S. W. B. 

N. 8. W. Bkpty. Cas. 

N. 8. W. Eq. 

N. 8. W. Ind. Arbtn. Cas. 

N. 8. W. L. R 

N. S. W. Land App. Ots. 
N. 8. W. 8. C. R. (Eq.) 
N. 8. W. 8. C. R. (L.) 

N. 8. W. 8. C. R. N. S. 
N. 8, W. W. N. 

N. W 

N. W. T. R 

N. Z. Jur. 

N. Z. Jur. Mining Law 


Menzie’s Reports of the Supremo Court of the Capo of Good 

Hope, 1828— 1850 

Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1813 
Modern Repotis , 1 2 vols . , 1 075.9 — 1 755 ... 

Molloy’s Report's , Chancery (Ireland), 3 vols., ISOS — 1331 
Montagu's Reports , Bankruptcy, 1 vol., 1S20—1S32 ... 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1 832 — 1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1S40 
Montagu and Macarthur’s Reports, Bankrupt ey, 1 vol., 1 820 —1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
1840 — 1844 

Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1831 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1830 — 1872 
Moore’s Privy Council Cases, 15 vols., 1830 — 1803 
Moore’s Privy Council Cases, New Series, 9 vols., 1802 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1820 — 1830 ... 
Moody and Robinson's Reports, Nisi Prius, 2 vols., 1830 — 1841 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1811 ... 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1(520 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1532 — 1808 

Morrell's Reports, Bankruptcy, 10 vols., 1884 — 1893 ... 

M oseley’s Reports, Chancery, l’ol., 1 vol., 172(5 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and J lurlstone’s Reports, Exchequer, 1 voh, 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 181(5- ~ 1830 
Mylne and Craig's Reports, Chancery, 5 vols., 1835 — IS 11 
Mylne and lveen’s Reports, Chancery, 3 vols., 1832 — 1835 

Northern Ireland Law Reports, 1925— (current ) (c.g., [1925J N.) 
Native Appeal Cases 

Nichols and Stop's Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equil y Reports ... 

New Brunswick Reports 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Horton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Han nay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

Now Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Natal Law Reports 

South African Law Reports, Natal Provincial Division 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Goldort and Oxley) 

Nova Scotia Reports (Geldert and Russell) 

Nova Scotia Reports (James) 

Nova Scotia Reports (Ohlrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty ... 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports (Equity) .. 

New South Wales Supreme Court Reports (Law) 

Now South Wales Supreme Court Rej)orts, New Series 
New South Wates Weekly Notes ... 

North-Western Province's High Court Reports ... 

North-West Territories Reports ... 

New Zealand Jurist 

New Zealand Jurist Mining Law ... 


S. Af. 
Eng. 

lr. 

Eng. 

lr. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 

Ir. 
S. Af. 
Tasmania 
( ’an. 
Can. 

( ’an. 
Can. 
Can. 

( 'an. 
Can. 
C?m. 
Can. 
Can. 
Can. 
Can. 
Can. 

S. Af. 

S. Af. 
Can. 
Can. 

( ’an. 

( ’an. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 



xxiv Repokts included in this Work and their Abbreviations. 


N. Z. Jur. N. S. ... 
N. Z. L. R. 

N. Z. L. R. 0. A. 
Nels. 

Nev. & M. K. C. 
Nev. & M. M. O. 
Nev. & I\ K. 33. 
Nev. & P. M. 0. 
New Mag. Cas. 

New Pract. Oas. 
New Rep. 

New Sess. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 
Noy 

O. B. & F. 

O. B. S. P. 

O. Bridg. 

O. F. S. 

O. L. It. 

O’M. & n. 

O. P. D. 

O. R 

O. R. ... 

O. R. C 

O. 8* ••• !•» 

O. W. N. 

O. W. R. 

Old 

Ont. Big. 

Owen 


P. (preceded by date) 

P. & B. ... ... 

P. & T 

P. Oas. 

P. D 

P. E. I 

P R 

JL • -Il-V# ••• * • • 

P. Wms. 

Palm. 


Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 
Peck. 

Pelham ... 

Per. & T)av. 

Per. & Kn. 

Per. C. S. 

Per. P. ... 

Ph. 

Phil. El. Cas. ... 

Phillim 

Philliin. Eccl. Jud. 
Phip. 

Pig. & R. 

Pite. 

Plowd. ... 

Poll 

Poph. 

Pow. R. & D. 


New Zealand Jurist, New Series ... ... ... ... N.Z. 

New Zealand Law Reports, 1883 — (current) ... ... ... N.Z. 

New Zealand L*aw Reports, Court of Appeal, 5 vols., 1883 — 1887 N.Z. 

Nelson’s Reports, Chancery, 1 vol., 1625 — 1693 ... ... Eng. 

Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 Eng. 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 Eng. 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 Eng. 

Nevile and Perry’s Magistrates* Cases, 1 vol., 1836-— 1837 ... Eng. 

New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 

1844 — 1850 ... ... ... ... ... ... ... Eng. 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 Eng. 

New Reports, 6 vols., 1862 — 1865 ... ... ... ... Eng. 

New Sessions Magistrates’ Cases (Carrow, Ilamerton, Allen, 

etc.), 4 vols., 1844 — 1851 ... ... ... ... ... Eng. 

Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841 — 1850 ... ... ... ... ... ... ... Eng. 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 3619 ... Eng. 


Ollivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660 — 
1 066 ... ... ... ... ... ... ... ... 


Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Ilardcastle’s Election Cases, 3809 — (current) 
South African Law Reports, Orange Free State Provincial Division 
Ontario Reports 

Official Reports of the South African Republic, 1894 — 1899 ... 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 
Ontario Weekly Reporter ... 

Nova Scotia Reports (Oldrighls) ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 
Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 
1 oo 7 — 1 6 1 4 ... ... ... ... ... ... ... 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.f/., [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman)... 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914 — 1922 

Law Reports, Probate, Divorce, and Admiralty Division, 15 
vols., 1875—1890 
Prince Edward Island Reports 
Ontario Practice 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

litor: 17QK 
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Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 3629 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 
8 171 7 ... ... ... ... ... ... ... 


Pat on’s Scotch Appeals, House of Lords, 6 vols., 1720 — 1822 
Paterson’s Scotch Appeals, House of IiOrds, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 
Perry and Knapp’s Election Cases, 1 vol., 1833 
Perrault’s Counseil Superieur 
Perrault’s Pr^vosttf de Quebec, 1726 — 1756 
Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 
Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1875 
Phipson’s Digest of Natal Reports, 1858 — 1859 
Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 
Plowden’s Reports, fol., 2 vols., 1550 — 1580, and Plowden’s 
Queries, Vol. I. ... 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 — 1682 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1627 
Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1856 


Eng. 

Can. 

Can. 

Eng. & Col. 

Erig. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 
Scot. 
Scot. 
Eng. 
Eng. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Pratt 
Prec. Cb. 
Price 
Price 
Pug. 

Py. It. 


Pratt’s Supplement to Bott’s Poor Laws, 1833 
Precedents in Chancery, foi., 1 vol., 1089 — 1722 
Price’s Keports, Exchequer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 
New Brunswick Iteports (Pugsley) 

Py kes’ Lower Canada Iteports 


B. ... ... ... Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1811 — 1852 

Q. B. (preceded by date) Law Iteports, Queen’s Bench Division, 1891 — 1901 ( e.g [1891] 


Q. J. P. ... 
Q. L. J. ... 


Law Iteports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 
Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... 
Quebec Law Reports 
Q. L. R. (Beor) ... Queensland Law Iteports by Beor, 1870 — 1878 

Q. P. R. ... ... ... Quebec Practice Iteports ... 

Q. R. (Vol.) K. B. or Q. B. Rapports Judiciaries do Quebec, Cour du Banc du Roi, 1892 — 

(current) ... ... ... ... ... ... ... ... 

... Rapports Judiciaires de Quebec, Cour Superieure, 1892 — 
(current) ... 

... Queensland Supreme Court Iteports, 5 vols., 1800 — 1881 
... Queensland State Reports 
... Weekly Notes, Queensland 


Q. R. (Vol.) S. C. 


Q. S. C. R. 

Q. S. R 

Q. W. N. 


Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 


Can. 


Can. 

Aus. 

Aus. 

Aus. 


It. 

It. ... 

It. (Ct. of Sess.) 

It. A.* C. ... 

R. <fc O. ... 

R. & G. ... 

R. C. 

R. de J. ... 

R. de L. ... 

It. E. D. ... 

It. E. D. ... 

It. J. It. Q, 

R. L. N S. 

R. L. O. S. 

R. P. C. ... 

R. R. 

Rast. 

Kayn. 

Real Prop. Cas. 
Rep. Oh. 

Rep. in O. of A. 
Res. & Eq. Jud. 
Reserv. (’its. 
Rick. & M. 

Rick, & S. 


Ridg. L. & S. 


Ridg. Pari. Rep. 

Ridg. iemp. II. ... 

Bitch. Eq. Rep. 
Rob. Eccl. 

Rob. L. & W. ... 

Robert. App. 
Robin. App. 
ltoll. Abr. 

Roll. Rep. 

Roscoe’s B. C. ... 
Rose 

Ross, L. C. 

Rowe 
Rul. Cas. 

Russ. 

Russ. & M. 


The Reports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861— 1867, 1871— 1872, 1877—1878 

llettie, Court of Session Cases (Scotland), 4th series, 25 vols., 
18/3 — 1898 ... ... ... ... ... ... ... 

Ramsay, Appeal Cases 
Nova Scotia Reports (Russell & Cheslcy) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de Legislation et de Jurisprudence de Canada 
Revue de Jurisprudence 

Revue de Legislation et de Jurisprudence, 3 vols., 1845 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (ltussell) 

Quebec Revised Reports ... 

Revue L3gale, New Series, 1895 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1892... 

Reports of Patent Cases, 1884 — (current) 

Revised 1 te ports ... ... ... ... ... ... ... 

Rastell s kntnos ... ... ... ... ... ... ... 

Raynor’s Tithe Cases, 3 vols., 1575—1782 
Real Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1015 — 1710 ... 

Reports in Courts of Apjieal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 
1894 ... ... ••• ... ••• ••• ••• ••• 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

1 79o ••• ••• ••• ••• ••• ••• ••• 

Ridgeway’s Parliamentary Iteports (Ireland), 3 vols., 1784 — 

1 1 06 ... ... ••• ••• • • • ••• ••• 

Ridgeway’s Reports temp . llardwicke, 1 vol., King’s Bench, 
1733 — 1736 ; Chancery, 1714 — 1746 ... 

Ritchie’s Equity Reports ... ... ... ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Looming, and Wallis’ New Comity Court Cases, 1 vol., 

1 849"" — ■ 18ol ... ... ... ... *•* *** *•* 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fob, 2 vols., 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases 
Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. ... ... ... ... ... ... 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 
Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Rexiorts, Chancery, 2 vols., 1829 — 1833 


Eng. 

S. Af. 

Scot. 

Can* 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

( ’an. 
Can. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
N.Z. 
Aus. 

Ir. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Reports included in this Work and their Abbreviations. 


Ituss. & Ry. 

Rus. E. R. 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 
Ry. & M. 

Ryde & Iv. Rat. App. . 
Ryde, Rat. App. 


Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Russell’s Election Reports... 

Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway ami Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1820 .. 

Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894 — 
1 00 4 ... ... ... ... ... ... ... ..< 


Ryde’s Rating Appeals, 3 vols., 1871 — 1893 


8. A. L. J. 
S* A.. Xj. 

8. A. L. R. 
8. A. It. ... 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 
South African Law Journal 
South Australian Law Reports 
South African Law Reports 

Reports of the High Court of the South African Republic, 1881 


S. A. S. R. 


G fl 

k? i • ••• • • • • * 


8. C. (preceded by date) 
S. C. (H. L.) (preceded 
by date ) 

8. C. (J.) (preceded by 
date) 

8. Cl. li 

S. L. T 

S. Q. R 

S. R 

8. R. C 

S. R. N. S. W 

8. R. Q 

8. V. A. R 

S. W. A 

Saint 

Salk. 

Sask. L. R. 

Sau. & 8c. 


Sauiul. 
Saund. Sc A. 
Saund. & B. 
Saund. Sc C. 
Saund. Sc M. 


South Australian State Reports, since 1921 (c.r/., [1921] 
81# . 8. R. ) ... ... ... ... ... ... ... 

Reports of the Supreme Court of the Cape of Good Hope from 
1880 

Court of Session Cases (Scotland), since 1900 (e.g., [1900] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1900 
(c.f/., (1900] S. C. (II. L.)) 

Court of Justiciary Cases (Scotland), since 1900 ( e.g [1900J S. C. 

(J.)) ... ... ... ... ... ... ... ... 

Canada, Supreme Court Reports ... 

Scots I>aw Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports ... 

New South Wales, State Reports 
Queensland Reports, Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

South- West A frica Law Reports ... 

Saint’s Digest of Registration Cases, 1813 — 1900, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 
Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 
— 1 8 f 0 ... ... ... ... ... ... ... ... 


Saunders’s Reports, King’s Bench, 2 vols., 100(5 — 1072 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1840 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and 111.), 2 vols., 


Sav. 

Say. 

Sc. Jur. ... 
Sc. L. R. 

Sc. R. R. 
Sch. tic Lef. 

Scott 

Scott, N. R. 
Sea. tic Sm. 


Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Nayer’s Reports, King’s Bench, fob, 1 vol., 1751 — 175(5 
Scottish Jurist, 4(5 vols., 1829 — 1873 
Scottish Law Reporter, 1805 — 1924 
Scots Revised Reports 

Sehoales and Lcfroy’s Reports, Chancery (Ireland), 2 
1802 — 1800 ... ... ... ... ... ... 


vols., 


Scott’s Reports, Common Picas, 8 vols., 1834 — 1840 ... 

Scott’s New Reports, Common Pleas, 8 vols., 1810 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 


Sol. Cas. Oh. 

Selwyn’s N. P. ... 
Sess, Cas. K. B. 
Sett, tic Rem. 

Sh. (Ct. of Sess.) 

Sh. tic Mach 


Select Cases in Chancery, fob, 1 vol., 1085 — 1098 (Pt. III. of 
( . ir\ ( h. ) ... ... ... ... ... ... ... 

Selwyn’s Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements tic Removals, 
1 voh, 1710 — 1712 

Shaw, Court of Session Cases (Scotland), 1st scries, 10 vols., 
1 1 _ 1 ^ 38 ... ... ... ... ... ... ... 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 


Sh. Dig. ... 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ct. 
Shop. Touch. 
Show. 

Show. Pari. Cas. 
Sid 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1720 — 1808 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1078 — 1095 ... 
Shower’s Cases in Parliament, fob, 1 vol., 1094 — 1(599... 

Si dor On’s Reports, King’s Bench, Common Pleas and Exchequer, 
fob, 2 vols., 1057 — 1070 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 


S. Af. 
S. Af. 

Aus. 
S. AC. 

S. Af. 

Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 

Ir. 

Eng. 

Eng. 

Eng. 

Eug. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 



Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sim. 

Sim. & St. 

Sim. N. S. 

Skin. 

Sm. & Bat. 

Sm. & Gr. 

Smith, K. B. 

Smith, L. C. 

Smith, Reg. Cas. 
Smythe ... 

Sol . Jf o. ... ... 

Spence ... 

Spinks 

St. R. Qd. (preceded 
date ) ... ... 

Stair ltep. 


State Tr. 

State Tr. N. S. 
Stewart ... 
Stockton ... 

Story 

^^t'i a. ... ... 

Stu. M. &P. ... 

Stuart 

Stuart, A dm. 
Stuart, Adm. N. S. 

Stuart, K. B. 


Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Sy me 

T. & M. .. 

T. JJ. 

T. Jo. 

T. L. . . 

T. L. 11. .. 

T. P. 

T. P. D. ... 

T. Ray in. 

T. S. 

Tanil. 

Tas. L. R. 

Taunt. 

Tax Cas. 

Tay. 

Temp. Wood 
Term Rep. 

Terr. L. R. 

Thom. 

Toth. 

Town St. Tr. 

Trem. P. C. 

Trist. 

Tru. 

Tudor, L. 0. Merc. Law. 
Tudor, L. C. Real Prop. 
Turn. & R. 

Tyr. & Gr. 

IT. C. Jur. 

U. C. L. J. N. S. 


Simons’ Reports, Chancery, 17 vols., 1S26 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1820... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1081 — 1097 
Smith and Batty’s Reports, King's Bench (Ireland), 1 vol., 

1824— 1825 

Smale and Giffard’s Reports, Chancery, 3 vols., 1852—1857 ... 
J. P. Smith’s Reports, King's Bench, 3 vols., 1803 — 1800 
Smith’s Jveading Cases, 2 vols. 

O. L. Smith’s Registration Cases, 1895— (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1850 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854—1850 

Queensland State Reports, since 1902 (c.r/., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

Starkio's Reports, Nisi Prius, 3 vols., 1814—1823 !” !!! 

State Trials, 34 vols., 11(13 — 1820 

State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 171(5 — 1747 ... 

Stuart, Milne, and Pcddie’s Reports (Scotland), 2 vols., 1851 — 
1 ^ o .1 ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Tx>w«r Canada) Cases, 183G — 185(5 ... 
Stuart’s Vice -Admiralty (Lower Canada) Cases, 2nd series, 1859 

1 
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Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 
1 H 1 0 ~ 1 ^ 3 1 ) ... ... ... ... ... ... ... 

Stylo’s Reports, King's Bench, fol., 1 vol., 1(54(5 — 1055 
Swa bey’s Report, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram's Reports, Probate and Divorce, 4 vols., 

^ j 9 ) ••• § • § atp p | ^ • | « 4 #19 

Swanston’s Reports, Cliancerv, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835—1841... 
Syine’s Justiciary Reports (Scotland), 1 vol., 182(5 — 1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of (lie Witwatorsrand High Court (Transvaal Colony), 

1902 — 1909 ... 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., lGOi " 1 (5S*> ... ... ... ... ... 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current ) ... 

The Times Law Reports, 1881 — (current) 

Reports of the Supreme ( Vmrt- of the Transvaal, 1 9 1 0 — (current) 
South African Law Reports, Transvaal Provincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fob, 1 vol., 1(5(50 — 

1 ()iS3 ... ... ... ••• ••• ••• ’ ■ ■ ••• 

Reports of the* Supreme Court of the Transvaal, 1902 — 1909... 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian I jaw Reports 

Taunton's Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor’s King's Bench Reports 
M anitoba Report s tern p . W ood ... ... 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800... 

Territories Law Reports 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1(54(5 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1(5(57 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trueman) ... ... 

Tudor’s leading Cases on Mercantile and Maritime Law 
Tudor’s leading Cases on Real Property ... ... • •• 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... 

Tyrwliitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 

Upper Canada Jurist 

Canada Law Journal, New Series, 1865 — (current) 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Aus. 

Scot . 
Eng. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Scot. 

Scot. 

Eng. 

S. Af. 

Eng. 

S. Af. 

Eng. 
S. Af. 
H. Af. 

Eng. 
S. Af. 
Eng. 
Aus. 


Ei 

Ci 

Ci 

Ei 

Ct 


Can. 

Can. 



xxviii Reports included in this Work and their Abbreviations. 


u. c. l. j. o. s. 
u. c. it 

Udal 


Canada Law Journal, Old Series, 10 vols., 1855 — 1804 
Upper Canada Reports, Queen’s Bench 
Fiji Law Reports (Udal) ... 


• • • 

• « • 

• • « 


V. L. R. 

V. R. 

V. R. (Adm.) 
V. R. (Eq.) 
V. li. (Law) 
Vaugli. ... 
Vent. 

Vem. 

Vcrn. & Scr. 
Vcs. 

Ves. & B. 
Vcs. Sen. 

Vin. Abr. 
Yin. Supp. 


Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1000 — 1073 ... 
Venturis’ Reports (Vol. I., King’s Bench ; Vol. 11., Common 
Pleas), fol., 2 vols., 1008 — 1091 
Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 

1780 — 1788 

Vescy Jun.’s Reports, Chancery, 19 vols., 17S9 — 1817... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814... 
Vesey Sen.’s Reports, 2 vols., 1747 — 1750 
Vincr’s Abridgment of Law and Equity, fol., 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 0 vols. 


V . ... ... ... 

\V. A. L. R. 

\V. A’B. & W 

VV. W. 

\Y. C. C. 

W. H. C. 

W. Jo. 

W. L. U. 

W. L. R. 

W. L. T. 

\V. N. (preceded by date) 

W. N 

W 1 { 

» ? • iv# • • • * « * 

W. R 

W. R 

\V. W. & A’B 

W. W. R 

Wallis by Lyne 
Web. Pat. Cos. ... 

Welsh, Reg. Cas. 

Went. Off. Ex. 

West 

West temp. Hard. 

West. Tithe Cas. 

White 

White Si Tud. L. C. ... 
Wight 

WUl. Woll. & I)av. 

Will. Woll. & II. 

Willes 

Wilm 

Wils. 

Wils. & S 

Wils. Ch. 

Wils. Ex. 

Win. 

Wm, Bl. 

Wm. Rob 

Wms. Saund. 

Wolf. & B 

Wolf. & I) 

Woll 

Wood 


Watormcyer’s Reports of the Supreme Court of the Cape of 
Good Hope, 1857... 

West Australian Law Reports 

Webb. A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb ... 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1898- 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1620 — 1640 

South African Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 
"Western Law Times 

Law Reports, Weekly Notes, 1806 — (current) ( c.g ., [1SG0] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1900 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
Di vision ... ... ... ... ... ... ... ... 

Wyatt, Webb and A’Beckett 
Western Weekly Reports ... 

Wallis’ Reports, Chancery (Ireland), 1 vol., 1706 — 1791 

Webster’s Patent Cases, 2 vols., 1002 — 1855 

Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 ... 

Wentworth’s Office and Duty of Executors 

West’s Reports, House of Lords, 1 vol., 1839 — 1811 

West’s Reports temp. Hardwicke, Chancery, 1 vol., 1730 — 1710 

Western’s London Tithe Cases, 1 vol., 1592 — 1822 

White’s Justiciary Reports (Scotland), 3 vols., 1880 — 1893 

White and Tudor’s Leading Cases in Equity, 2 vols. ... 

Wight wick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 
arid Bail Court, 1 vol., 1837 

Willrnore, Wollaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 
Willes’ Reports, Common Pleas, 1 vol., 1737 — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742 — 1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1 H o 1 8 .1 o ... ... ... ... ... ... ••• 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, l part, 1817 
Winch’s Reports, Common Pleas, fol., 1 vol., 1021 — 1025 
William Blackstone’s Reports, King’s Bench and Common 
Pleas, fol., 2 vols., 1740 — 1779 ... 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850... 
Williams’ Notes to Saunders’ Reports, 2 vols. ... 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1804 
Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1050 — 1798 ... 


Y. A. D. 


Young’s Vice -Admiralty Reports 


Can. 

Can. 

Fiji. 

Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 


Eng. 

Eng, 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 
S. Af. 


Eng, 
S. At*. 
Can. 
Can. 
Eng. 
I nd. 
Eng. 
Ind. 

S. Af. 
Aus. 
Can. 

lr. 

'Eng. 

lr. 

Eng. 

Eng. 

king. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Scot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Can. 



Reports 

Y. & C. Ch. Cas. 

Y< & O* Ex# ••• 

Y> & J. ... ••• 

Y. B. (Rolls Scries) 

Y B. (Sel.Soc.) — 

Y ©1 v# ... ... 

You* 


INCLUDED IN THIS WORK AND TIIEIR ABBREVIATIONS. 

... Younge and Collyer’s Reports, Chancery Cases, 2 vols., 1841 — 
1843 ... ••• ... • ■ » ••• • » • ii t . 

... Younge and Collyer’s Reports, Exchequer in Equity, 4 vols., 

... Younge and Jervis* Reports, Exchequer, 3 vols., 182G — 1830... 
... Year Books ... ... ... ... ... ... ... ... 

... Year Books (Rolls Kories) ... 

... Year Books (Seldcn Society) 

... Yelverton’s Reports, King’s Bench, fol., 1 vol., 1002 — 1013 ... 
... Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... 


xxix 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 




ABBREVIATIONS 

USED IN THIS WOKK. 

(For Abbreviations used in citing Reports, see pp. xiii. — xxix., ante.) 


A.-Q. • 

Act. 

Admlty. 

Affd. 

Affg. 

Akt. 

Anon, • 
ApJd. 

Appct. * 
Appln. . 
Appln. • 
Appit. • 
Apprvd. 

Arbu. 

Arch bp. 

Art- 

Ass. Tax Cose 
Assce. • 
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for Attorney -General. 
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„ Admiralty. 
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,, Affirming. 
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C. C. R. 

C. h P. Act. 
C. L». Ry. Co. 
C. O. R. 
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Company. 
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Comtnissio ners. 

Considered. 

Corporation. 

Court. 

Court of Chancery. 

,, Court of Equity. 

„ Court of Review. 


D. O. . 

Dbtd. « 

Deft. • • 

j. — voi*. xxvir. 


Divisional Court. 
,, Doubted. 

„ Defendant. 
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Eccl. Comrs. 
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Ex. Ch. 
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Exch. 

Exor. 
Exorship. 
Expld. . 
Extd. . 
Extrix. . 
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,, Ex parte . 
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„ Executor. 
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Fi. fa. 
Folld. 
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Govt. . 

Grdns. . 


„ Glasgow Sc South Western Bail way Co. 

Great Central Bailway Co. 

Great Eastern Bailway Co. 

Great North of Scotland Bailway Co. 

Great Northern, Piccadilly Sc Brompton Bail way Co. 
Grout Northern Bailway Co. 

Great Southern & Western Bailway Co. of Ireland. 
Great Western Bail way Co. 

Government. 

Guardians or Guardians of the Poor. 


II. O. of A. 
IT. L. . 


,, TTigh Court of Australia. 
,, House of fiords. 


I. B. Comrs 
lnsce. 


,, Inland Be venue Commissioners. 
,, Insurance. 


JJ. 

Jud. Act 


Justices. 

., Judicature Act. 


K. B. Piv. 


,, King’s Bench Division. 


P. Sc B. By. Co. 

P. & N. E. By. Co. 

P. Sc N. W. By. Co. 
P. & S. W. By. Co. 

L. Sc Y. By. Co. 

T J i 

Ij. IP Sc S. C. Bv. Co. 
P. C. 

P. C. Sc D. By. Co. 

P. C. C. 

P. Elec. Ry. Co. 

P. G. Board . 

1 j. J • • • . 

1 j. J J . • . • 

P. M. & S. By. Co. 

P. T. Sc S. liy. Co. . 


Tjondon Sc Brighton Railway Co. 

London Sc North Eastern Railway Co. 

Tjondon Sc North Western Railway Co. 

,, Jjomlon Sc South Western Railway Co. 

,, Pancasliire Sc Yorkshire Railway Co. 
fiocal Board. 

London, Brighton Sc South Coast Railway Co. 
,, Tord Chancellor. 

,, Ijondon, Chatham Sc Dover Railway Co. 
Ijondon County Connell. 

Ion don Electric Railway Co. 
local Government Board, 
lord Justice. 

,, lords Justices. 

london, Midland Sc Scottish Railway Co. 

,, london, Tilbury Sc Southend Railway Co. 


M. S. Act • • 

M. S. Sc Ij. By. Co. 
Mags. 

Mentd. . 

Met. Dist. By. Co. . 
Met. By. Co. . 

Mid. G. W. By. Co. 
Mid. By. Co. . 

Mtge. 

Mtgee. . 

Mtgor. . 


,, Merchant Shipping Act. 

,, Manchester, Slietlield Sc Lincolnshire Railway Co. 
, , Magistrates . 

,, Mentioned. 

Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

,, Midland Great Western Railway Co. 

Midland Railway Co. 

Mortgage. 

,, Mortgagee. 

,, Mortgagor. 


N. B. By. Co. 
N. E. By. Co. 
N. F. . 

N. P. . 


,, North British Railway Co. 
,, North Eastern Railway Co. 
,, Not Followed. 

,, Nisi Prius. 


Ord. 

Overd. 


s 


i 


Order. 

Overruled. 
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p. o. 

Petn. 

Pltf. 


for Privy Council. 

„ Petition or Election Petition. 
„ Plaintiff. 


Q. B. Div. 
Qu. 


„ Queen’s Bench Division. 
99 Quaere. 


It. C. . 

H. D. C. 

It. S. A. 

R. 8. C. 

R. 8. C. 

Refd. . 

Regn. of Trade Mk. 
Regr. of Trade Mks 
Resp. 

Reslg. . 

Revsd. . 

Revsg. • 

Ry. Co. 


„ Rural Council. 

,, Rural District Council. 

„ Rural Sanitary Authority. 

,, Revised Statutes of Canada. 

,, Rules of the Supremo Court, 1883. 
„ Referred. 

„ Registration of Trade Mark. 

,, Registrar of Trade Marks. 

,, Respondent. 

„ Restoring. 

„ Reversed. 

„ Reversing. 

Rail. Co. or Railway Co. 


S. O. (name of 
S. E. 

8. E. & C. Ry 
S. E. Ry. Co. 
S. P. 

S.S. 

Sched. . 

Sci. fa. • 

Sect. 

Set . Rand Act 
Settlmt. 

Soc. 

Soc. Anon. 
Solr. . 


colony following) 
Co. 


,, Same Case. 

,, Supreme Court of a Colony. 

„ Settled Estates. 

,, South Eastern & Chatham Railway Co 
South Eastern Railway Co. 

,, Same Point. 

,, Steamship. 

,, Schedule. 

„ Srirc facias. 

,, Section. 

„ Settled Rand Act. 

,, Settlement. 

„ Society. 

„ Soci<5t6 Anonymc, etc. 

,, Solicitor. 


Trade Mk. 
Tram. Co. 


,, Trade Mark. 

,, Tramways Company. 


TJ. O. . 

TJ. D. C. 

U. S. A. 
Union Assmt. 
Urban S. A, 


Com . 


,, Urban Council. 

„ Urban District Council. 

,, United States of America. 

,, Union Assessment Committee. 
,, Urban Sanitary Authority. 




V.-C. . 

Workmen's Comp. Act 


Vice-Chancellor. 

Workmen’s Compensation Act# 




MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned, ” are grouped according to the points in the case which they annotate : 
within these groups they are fisted chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally arc grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter sc* The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been aj>plied to a new set of facts and circum- 
stances in the annotating case. 

** Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 


C« 


Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


U 


Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


** Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 


“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied,” supra . 

** Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts arc sub- 
stantially identical in the two cases. 

11 Not Followed ” (N.F.). — Compare “ Followed,” sujtra , to which it is the adverse. 

u Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

€i Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

44 Mentioned ” (Mentd. ). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Contracts to Marry. 


Sect. I.— FORMATION OF. 

Sub-sect. 1. — Mutuality. 

Formation of contracts generally, see Contract, 
Vol. XII., pp. 51 et seq . 

1. Necessity for.] — Actions would lie upon 
mutual promises of marriage. — Cock v. Richards 
(1805), 10 Ves. 429 ; 32 E. R. 911, L. C. 

2. .] — VlNEALL V. VENESS, No. 3, post . 

Sub-sect. 2. — Offer and Acceptance. 

3. General rule.] — In an action by a woman 
for breach of promise of marriage, it must appear, 
not only that deft, proposed, or even promised to 
marry pltf., but that she promised to marry deft. ; 
for in this, as in all other cases, a contract must 


be mutual ; &, although the assent to the engage- 
ment on both sides need not appear to have been 
strictly concurrent, it must appear to have been 
within a reasonable time. — Vineall v. Veness 
(1865), 4 F. & F. 314, N. P. 

4. Acceptance on part of woman — Necessity 
for.] — In assumpsit by a woman for breach of a 
promise of marriage, it is enough to aver that she 
was semper paratu , without saying oblulit se. 

On promise that concerns marriage an action 
will lie (Atkins, J.). — Holcroft v. Dickenson 
(1673), Freem. K. B. 347 ; Cart. 233 ; 89 E. R. 
258 ; sub nom . Holder v . Dickeson, Freem. 
K. B. 95 ; sub nom . Dickison v. Holcroft, 3 
Keb. 148. 

Annotations: — Distd. Low v. Poors (1770), Wilm. 364. 
Reid. Holt v. Ward (1732), 2 Bam. K. B. 173. Mentd. 
R. v. Millie (1844), 10 CL & Fin. 534. 


PART I. SECT. 1, SUB-SECT. 2. 

a. Acceptancejm part of woman — Inferred from conduct .] — Watson v. Campbell (No. 2), [1920] V. L. R. 347. — AUS. 
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Sect . 1 . — Formation of: Sub-sects, 2 cfc 3. Sects. 2, 3 
& 4 : Sub -sect*. 1 2. 1 

5. Inferred from conduct — Without proving 

express promise.] — An action on a promise of 
marriage may be maintained, without proving an 
express promise on the part of the woman. 

There is no necessity of proving an actual 
promise on the woman’s part ; for it is sufficient 
evidence to show that she countenanced the 
promise to carried herself so as one who approved 
to consented to it (Holt, O.J.). — Hutton r. 
Mansell (1705), 0 Mod. Rep. 172 ; Holt, K. B. 
458 ; 3 Salk. 16, 64 ; 87 E. R. 928. 

5 . .] — In an action by a lady 

for a breach of promise of marriage, it is not 
necessary, for the purpose of making out the* 
mutual promises, which are necessary to support 
the action, that pltf. by words consented to accept 
deft. ; but the jury may infer such consent from 
the circumstances of her making no objection at 
the time of the offer, to her afterwards receiving 
visits from deft, in the capacity of a suitor. — 
Daniel v. Bowles (1826), 2 0. to P. 553, N. P. 

7. Assent on both sides — Must be within 
reasonable time — Not necessarily concurrent.] — 
Vjneall v. Vkness, No. 3, ante. 

Declarations to third parties — Whether amount- 
ing to promise to marry.] — Sec Sub-sect. 3, po.s7. 


Sun -sect. 3. — Declaration of Intention 
to Third Parties. 

8. Made to father of plaintiff — To marry 
daughter within time certain — Evidence of general 
promise.] — Potter v. Deboos, No. 27, post. 

General promises.] — See Sect. 5, sub-sect. 1, 
2 >ost. 

9. Not uttered in presence of plaintiff — Or 
subsequently communicated.] — (I ) An expression 
to third persons of an intention to marry another, 
not uttered in the hearing of or communicated to 
such person by the authority of the party 
expressing the intention, does not amount to a 
promise, so as to sustain an action. 

(2) A statement, in the presence of a woman, 
of an intention to marry her as soon as her business 
is settled, must be laid as a conditional promise, 
to the condition must be shown to have been 
performed. — Cole v. Cottinouam (1837), 8 0. to 
P. 75, N. P. 


Sect. 2 . — FORM — ST ATUTE OF FRAUDS. 

10. Not within Statute of Frauds— Distinguished 
from contracts in consideration of marriage.] — 

Harrison v. Caue, No. 26, 'post. 

11. •] — Stat. Frauds extends only 

to contracts in consideration of marriage, to not 
contracts to marry. — Cork v. Baker (1717), 1 
Stra. 3 4 ; 93 E. R. 367. 

12. .] — Stat. Frauds does not require 

promises of marriage to be in writing, but only money 
to be given in consideration of marriage (per Cur.). 
— Atkins v. Far (1738), West temp. Hard. 589; 


1 Atk. 287 ; 2 Eq. Gas. Abr. 247 ; 25 E. R. 1100, 

Li. C. 

Annotations : — Reid. Cock v. Richards (1805), 10 Ves. 420. 
Mentd. Clarke v. J’criam (1741), 2 Atk. 333 ; Woodhouso 
v. Shopley (1742), 2 Atk. 535. 

Statute of Frauds generally, see Contract, 
Vol. XII., pp. 118 ct seq . 


Sect. 3. — CONSIDERATION. 

13. Sufficiency of — Going to particular place 
to marry promisor — Promise to marry within a 
reasonable time after arrival.] — In assumpsit upon 
a promise of marriage, the declaration, after 
alleging that pltf. was sole to unmarried, to resided 
in parts beyond the seas, stated that, “ in considera- 
tion that pltf., at the request of deft., would go to 
L. for the purpose of marrying him, deft, promised 
pltf. to marry her in a reasonable time after her 
arrival at L.” At the trial, the judge gave pltf. 
leave to amend the declaration, by stating the 
consideration thus — “ in consideration that pltf., 
so then being sole to unmarried as aforesaid, at 
the request of deft., then promised deft, to marry 
him, to would go to L. for the purpose of marrying 
him, deft., to would, within a reasonable time of 
her arrival there, marry deft., he, deft., promised 
to marry her in a reasonable time after her arrival 
at L.” : — Held : the consideration was sufficient 
as originally stated.— Harvey v. Johnston (1848), 
6 C. B. 295 ; 0 Dow. to L. 120 ; 17 L. J. 0. P. 298 ; 
11 L. T. O. S. 244 ; 12 Jur. 981 ; 136 E. R. 1265. 

A nnotat in ns Mentd. Duncan v. Topliam (1849), 8 C. B. 

225 ; British & American ‘graph Co. v . Colson (1871), 

L. R. 6 Exch. 108. 

Agreement to remain unmarried — 
Promise by married man — Promisee ignorant of 
marriage.] — In assumpsit for breach of promise of 
marriage, the declaration stated, that in considera- 
tion that pltf., being sole to unmarried, at the* 
request of deft, had promised deft, to marry deft, 
within a reasonable time, deft, promised pltf. to 
marry her witliin a reasonable time ; that pltf., 
confiding in t he promise of deft., had from thence- 
forward remained sole to unmarried, & had always, 
until she had notice that deft, was married, been 
ready to willing to marry him ; that, although a 
reasonable time had elapsed since the making of 
defl.’s promise, yet deft, had not married pltf., 
but, on the contrary thereof, deft., at the time of 
making his promise, to from thenceforward, had 
been to still was, mauled ; to that pltf. did not 
know’, at the time of deft.’s making his said 
promise to her, nor for a long time afterwards, 
that deft. w r as married: — Held: (1) the declara- 
tion disclosed a sufficient consideration for deft.’s 
promise ; (2) deft, could not set up the fraudulent 
concealment of his marriage in discharge of the 
liability arising on the promise so fraudulently 
made by him. —Wild v. Harris (1849), 7 C. B. 
999 ; 7 Dow. to 1,. 114 ; 18 L. .T. C. P. 297 ; 13 
h. T. O. S. 283 ; 13 Jur. 961 ; 137 E. R. 395. 
Annotations : — As lo( l ) Folld. Millward v. Littlewood (1850), 
5 Exch. 775. Consd. Liverpool Adelplii Loan Assoon. r. 
Eairliurst (1854), 18 Jur. 191. Distd. Spiers v . Hunt, 
[1908J 1 K. B. 720 ; Wilson v. Carnley, [1908J 1 K. B. 
729. Refd. Hall v. Wright (1859), E. B. & E. 765; 
Beachey v. Brown (1860), 6 Jur. N. S. 345. 


PART I. SECT. 2. 

b. A 7 ot within Statute of Frauds — 
Enyaocmcnt for a year.] — Pltf. swore 
“ it was to be a year’s engagement, <fc 
we were to be married in the following 
Aug. ” : — Held : not an agreement not 
to bo performed within a year &, 
therefore, not void under tho statute, 
although not in writing. — Smith v. 
Jamieson (1889), 17 0. It. 626. — CAN. 


i v. Dufault 

(1923), 55 O. L. R. 90.— CAN. 

d. Promise, inferred from conduct.] 
— Chapman t?. Scott (1887), 31 L. C. J. 
327.— CAN. 

e. Whether writ my necessary.] 

— A promise to mari-y may be made 
without words. The conduct de- 


meanour, & behaviour of persons 
towards each oilier may constitute 
proof of a contract, but stronger 
evidence of the promise by tho man 
should be required than that by tho 
woman, & tho inference of a promise 
on his part, will not, in an equal degree 
bo deduced from conduct only. — 
Hickey v. Campion (1872), 20 W. R. 
752.— IR. 
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15. -.] — A declaration 

alleged, that, in consideration that pltf., at deft.’s 
request, promised to marry him, he promised 
pltf. to marry her. Averments : that pltf. hath 
continued A still is unmarried, A until the discovery 
of deft.’s marriage, was ready A willing to marry 
him ; that, after deft.’s promise, pltf. discovered 
that deft., at the time of his promise, was, A still 
is, married, A that pltf. had not, at the time of 


(c. 62), s. 2.] — The, above sect, applies to promise 
of marriage. 

Deft., during his infancy, promised to marry 
pltf., A, after coming of age, recognised without 
expressly repeating the promise, A eventually 
broke it. Pltf. sued him for the breach, A was 
nonsuited : — Held : the nonsuit was right ; for, 
assuming that there was a ratification of the 
promise subsequent to his majority, the light of 
action upon such ratification was taken away by 


deft.’s promise, any notice of deft.’s then marriage : 

— Held: the declaration was good; A pltf.’s above sect., & there was no evidence of any fresh 
remaining unmarried was a sufficient consideration promise made after deft, came of age. — OoxilEAD 


to support deft.’s promise. Qu. : whether a 
promise by a married man to marry another 
woman after his wife’s death, is void. — Mill ward 
v. Littlewood (1850), 5 Exch. 775 ; 20 L. .T. Ex. 
2 ; 155 E. B. 339 ; sub nom . Milward v. Little- 
wood, 16 L. T. O. 8. 128. 

A nnotaUons : — Distd. Spiers v. Hunt, [1908] 1 K. B. 720. 
Expld. Wilson v. Carnley, [1908] 1 K. B. 729. 

Mutual promises to marry each other.] — See Con- 
tract, Vol. XII., p. 222, Nos. 1836-1838. 

Validity of promises — Made by married persons.] 

— See Contract, Vol. XII., pp. 267-268, Nos. 
2186-2190. 

Promises made in consideration of marriage.] — 

See Contract, Vol. XII., pp. 220-222, Nos. 1818- 
1 838 


Sect. I.— VALIDITY. 

Sub-sect. 1. — In General. 

Void A illegal contracts generally, sec Contract, 
Vol. XII., pp. 234 cl seq. 

Promises must be mutual.] — See Sect. 1, sub- 
sect. 1, ante. 

Need not be in writing.] — See Sect. 2, ante. 
Agreements in restraint of marriage.] — See 

Bonds, Vol. VII., p. 170, Nos. 81, 82 ; Contract, 
Vol. XII., p. 218, Nos. 2028 ct seq . 


Sub-sect. 2. — Promise by Infants. 

See, generally. Infants. 

16. Right of infant to sue — Promise voidable 
only.] — (1 ) An infant may sue on a contract of 
marriage with a person of full ago. 

(2) The promise on the part of the infant carries 
with it an appearance of benefit to the infant, 
for which reason it is not void, but voidable only 
(per Cur.). 

(3) Formerly it was made a doubt whether 
any action could be maintained on mutual 
promises to marry ; but that is now a point not 
to be disputed. Such action will well lie ; A that 
by the man as well as the woman ( per Cur.). — 
Holt v . Ward (1732), 2 Stra. 937 ; 1 Barn. K. B. 
455 ; 2 Barn. K. B. 176 ; Fitz-G. 175, 275 ; 93 
E. B. 954. 

Annotations :-As to (1) & (2) Consd. Smith v. Smith (1715), 

3 Atk. 301 ; Harvey v. Ashley (1748), 3 Atk. 607 ; Burgess 

2), 4 Taunt. 468. Refd. It. v. Macclesfield 

•r. S. 0. 458 ; Zoueh v. Parsons (1765), 1 Win. Bl. 

'» Warwick t>. Bruco (1813), 2 M. & S. 205_; Tarbuck 

17. Liability of infant to be sued.] — An infant 
is not liable in an action for breach of promise of 

3 t». Buthven (1869), 20 L. T. 

18. Effect of ratification after full age — Neces- 
sity for fresh promise — Infants Relief Act, 1874 


v. Mullis (1878), 3 C. P. D. 439 ; 47 L. J. Q. B. 
761 ; 39 L. T. 349 ; 42 J. P. 808 ; 27 W. B. 136. 

Annotations Distd. Northcoto v. Doughty (1879), 4 O. P. D. 

385. Consd. Ditcham v. Worrall (1880), 5 C. 1*. 1R 410. 
Dbtd. Whitehead v. Hall (1887), 31 Sol. Jo. 145. Consd. 
Duncan v. Dixon (1890), 44 Oh. D. 211. Refd. Holmes v. 
Brierley (1888), 59 L. T. 70. 

19 . .] — Deft, during his infancy 

made an oiler of marriage to pltf., which she 
accepted subject to the approval of his parents. 
He afterwards gave her an engaged ring, which she 
wore ; A two days before he attained his majority 
he went into the country to visit his father, A 
on his return, the day after ho came of age, he 
saw pltf. A told her that he had explained all to 
liis father, A that he assented to the engagement, 
adding, “ Now I may A will marry you as soon as 
I can ” : — Held : it was properly left to the jury 
to say whether this was a fresh absolute promise 
to marry, or merely a ratification of the original 
promise made during infancy, so as to be avoided 
by the operation of above sect. — N ortiicote v. 

Doughty (1879), 4 O. P. D. 385. 

Annotations : — Consd. Ditcham v. Worrall (1880), 5 C. 1*. D. 
410. Expld. Holmes v. Brierley (1888), 59 L. T. 70. 
Refd. Holmes v. Brierley (1888), 36 W. It. 795. 

20. -.] — In July, 1875, the 
pltf. A deft., both being then under the age of 
twenty-one, mutually agreed to marry one another. 
The engagement continued without any definite 
understanding as to when the marriage was to 
take place until Mar, 1879, when, both having 
attained the age of twenty-one, deft, asked pltf., 
in the presence of her father, to fix the wedding 
day. She fixed it for June 5, to which deft, 
assented ; but ultimately lie broke his promise. 
In an action for this breach of promise, in which it 
was agreed that the damages should be assessed, 
subject to the opinion of the ct. as to whether or 
not that which took place in Mar. 1879, was 
evidence from which the jury might A ought to 
infer a fresh promise to marry after dett. had 
attained twenty-one, within above sect., or a mere 
ratification of the original void promise Held : 
what took place in Mar. 1879, when the wedding 
day was fixed, was a fresh promise made after 
deft, came of age, A upon a good consideration. 
Ditcham v. Worrall (1880), 5 0. r. D. 410 ; 49 
L. J. Q. B. 688 ; 43 L. T. 286 ; 44 J. P. 799 ; 29 
W. B. 59. 



Foulkes t?. Hughes (1893), 69 L. T. 183. 

21. .] — Infants Belief Act, 1874 

(o. 62), does not apply to promises of marriage 
at all, A even if the Act does apply, the conduct 
of deft, subsequent to his attaining majority is 
sufficient evidence of a fresh promise. 1 do not 
hesitate to tell the jury that they are entitled to 
infer a fresh promise from deft.’s conduct since he 
came of age, A that there is also sufficient material 
corroborative evidence to satisfy the statute 


PART I. SECT. 4, SUB-SECT. 2. 

f. Sufficiency of ratification .] — Smith v. Jamikson (1889), 17 U. B.626.- -CAN. 
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Sect. 4. — Validity: Sub-sects. 2, 3 & 4. Sect . 5: 

Sub-sects. 1, 2 3. C: Sub-sect . 1, -4., 

1?. <£r C.j 

(Day, J.). — Whitehead u. Hall (1887), 81 Sol. 
Jo. 445. 

22. .] — Deft., while he was 

under age, promised to marry pltf. After he came 
of age pltf. told liim that her father’s pecuniary 
circumstances were altered, & offered to release 
him from his engagement. Deft, was much hurt 
at this, & said he was ready to marry her then if 
she thought they were old enough. Pltf. replied 
that she thought they had better wait till they 
were older. Subsequently deft, refused to carry 
out the engagement : — Held : there was evidence 
on which the jury might find that there had been 
a new promise by deft, after he came of age. — 
Holmes v. Brierley (1888), 30 W. R. 795 ; 4 
T. L. R. 647, C. A. 


allow it to be maintained. — Prevost v. Wood 
(1905), 21 T. L. R. 684. 

25. .]— Deft., who was to the knowledge 

of pltf. a married man, promised to marry pltf. 
on the death of his wife. He did so with the 
intention, known to pltf., of inducing her ^ to 
commit adultery with him, & she did so after the 
promise & before the death of deft.’s wife : Held : 
such a promise was contrary to public policy* ® 
could not be enforced. — Spiers v. Hunt, [1908] 
1 K. B. 720 ; 77 L. J. K. B. 321 ; 98 L. T. 27 ; 
24 T L R 

Annotation : — -Apprvd. St Folld. Wilson v. Caniley , [10081 
1 K. B. 729. 

Validity or promises by married persons.]— See 
Contract, Vol. XII., pp. 267, 268, Nos. 2186- 

2190. , . 0 

Validity of bonds relating to marriage .] — See 

Bonds, Vol. VII., pp. 109-171, Nos. 72-85. 


Sub-sect. 3. — Promise by Married 

Persons. 

Promisee ignorant that promisor married — 
Liability of promisor .] — See Contract, Vol. XII., 
p. 207, Nos. 2186, 2187. 

Promisee with knowledge that promisor married 
— Promise void .] — See Contract, Vol. XII., p. 267, 
Nos. 2188, 2189. 

Promisee married — Promise to marry condi- 
tioned on divorce — Immoral relationship pending 
decree .] — See Contract, Vol. XII., p. 268, No. 
2190. 

Pre-existing promise to marry another .] — See 

No. 69, post. 


Sub-sect. 4. — Promise based on Immoral 
Consideration or Duress. 

23. Promise in consideration of immoral re- 
lations — Effect of subsequent promise.] — Action 
for breach of promise of marriage. It appeared 
that the first promise was made by deft, in con- 
sideration that pltf. would go to bed with him, 
which she did ; but there was evidence of subse- 
quent promises : — SenilAe: this is not such a turpis 
contractus as to prevent pltf. from recovering. — 
Morton v. Fenn (1783), 3 Doug. K. B. 211 ; 99 
E. It. 618. 

Annotation : — Consd. It. v. Millis (1844), 10 Cl. & Fin. 534. 

24. .] — Pltf. instituted proceedings against 

her husband for divorce. Pending the hearing, 
she alleged that deft, promised to marry her 
if she obtained a decree, <te thereupon immoral 
relations took place between them. A decree 
nisi was afterwards granted, pltf. concealing the 
fact of these immoral relations, & the decree was 
made absolute. Pltf. then brought an action 
against deft, to recover damages for breach of the 
promise to marry her : — Held : assuming the 
promise to have been made, as pltf. only obtained 
a divorce by deceiving the Divorce Ct., & as the 
divorce was necessary for the performance of the 
promise to marry, the action was founded on deceit 
& immorality, & it was against public policy to 


Sect. 5.— CONSTRUCTION AND EFFECT. 

8ub-sect. 1. — General and Conditional 

Promises. 

26. General promise to marry— Construed as 
promise to marry on request — Within reasonable 

time.] — (1 ) Assumpsit in consideration, pltf. 
promised to marry deft., she promised to marry 
him, lies for the man as well as for the woman, 

because mutual. # x . . 

(2) A promise to marry which does not ascertain 
the time, is a promise to marry in a reasonable 
time upon request. 

(3) On a promise to marry upon request, the 
request need not be made with a parson. 

(4) In an action on a promise to marry upon 
request a declaration which shows that deft, has 
married another person who is living need not 

state a request. # . 

(5) A disability by consanguinity may be given 
in evidence on the general issue in an action for 
the breach of a promise of marriage. 

(6) A promise to marry is not within Stat. 
Frauds, s. 4. A x>roinise to pay a marriage portion 
is. — Harrison v. Cage (1698), Carth. 467 ; Holt, 
K. B. 456 ; 1 Ld. Raym. 386 ; 5 Mod. Rep. 411 ; 
12 Mod. Rep. 214 ; 1 Balk. 24 ; 91 E. R. 1150. 

Annotations : — As to (l) Consd. Smith v. Woodfine (1857), 1 
C. B. N. S. 660. Refd. Beachey v. Brown (I860), 0 ^Jur. 
N. S. 3 45. As to ( 4) Consd. Short v. Stone (184b), 8 Q. B. 
358. Oencrally, Refd- Finlay v. Chirney (1888), 20 
Q. B. D. 494. 

27. .] — A. states to the father 

of pltf. that he has pledged himself to marry his 
daughter in six months, or in a month after 
Christmas. Although this varies from the promises 
laid in the special counts, it is evidence from which 
the jury may infer a promise to marry generally. 

The judge left it to the jury, whether they would 
not presume, from the circumstances, a general 
promise to marry (which the law would consider as 
a promise to marry within a reasonable time) & 
whether the declaration of deft, had any other 
effect than to render that definite & certain which 
before was uncertain. — Potter v. Deboos (1815), 
1 Stark. 82, N. P. 


PART I. SECT. 4* SUB-SECT. 8. 

g. Promisee with knowledge that pro- 
misor married. 1 — Testator, in hifl wife's 
lifetime, promised, according to pltf., 
to marry her, &. after his wife's 
death, refuHed to do so, promising her 
$10,000 to be paid to her at his death : 
Held : the consideration for the promise 
was illegal, & the promise of no elloct 
n law. — Shkkhan v. Mercantile 


Co. of Canada, Ltd. (1920), 46 
O. L. R. 581 ; 3 7 O. W. N. 322 ; 52 
D. L. It. 538.— CAN. 

h. .] — Tho promise by a married 

man to marry another woman when 
his existing marriage shall have been 
dissolved Is against public policy ; 
the ratification of such a promise, 
though made after dissolution of the 
marriage, cannot be pleaded as a cause 


of action. — S tapi.es v. Marquard 
(1919), C. P. D. 181.— S.AF. 

PART I. SECT. 6, SUB-SECT. 1. 

j. Conditional promise to marry — 
** Jf child mine ” — On getting land from 
father .] — Fisher v. Graham (1880), 31 
C. P. 286.— CAN. 

k. Upon division of father*8 

estate.] — Grant v . Cornook (1888), 16 
O. II. 406 ; 16 A. R. 532.— CAN. 
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Part I. — Contracts to Marry. 


28. .]— Atchinson v. Baker, No. 

82, post . 

Whether evidence of request to marry essential 
in actions for breach.]— See Part I., Sect. C, sub- 
sect. 4, post . 

29. Conditional promise to marry — As soon 
as business settled 99 — Necessity to show per- 
formance of condition.] — Cole v. Cottingham, 
No. 9, ante . 


Sub-sect. 2. — Implied Terms. 

See, generally , Contract, Vol. XII., pp. 007 
et seq. 

Within a reasonable time.]— See Nos. 20, 27, ante. 


Sub-sect. 3. — Eitfect of Breach. 

Return of presents.]— See Gifts, Vol. XXV. 
p. 525, Nos. 172—176. 


Sect. 6.— ACTIONS FOR BREACH 

Sub-sect. 1. — Right of Action. 

A . In General . 

Action maintainable by either party to contract.] 

— See Sect. 0, sub-sect. 3, post. 

Necessity for offer & acceptance.] — See Sect. 1, 
sub-sect. 2, ante. 

30. Whether action maintainable.] — Rutter v. 
Hebden (1004), 1 Lev. 147 ; 83 E. R. 311 ; sub 
7i om. Hebden v. Rutter, 1 Sid. 180. 

Annotation: — Refd. Finlay v. Ckirnoy (1888), 20 Q. B. I). 

4 « * 1 * 


31. .] — Burrell v. Strong (1072), Freem. 

K. B. 05 ; 89 E. R. 50. 

32. .] — Holoroft v. Dickenson, No. 4, 

ante. 

33. -.] — TIolt v. Ward, No. 10, ante. 

34. .] — Cock v. Richards, No. 1, ante. 

35 . Performance of promise before time 

fixed.]— Knight v. Chaplen (1058), 2 Sid. 77 ; 82 
E. U. 1207. ? 


B. Anticipatory Breach. 

See, generally. Contract, Vol. XII., pp, 


340 


et scq. 

36. Action maintainable by plaintiff — Promise 
to marry soon after happening of event — Refusal 
before occurrence of event.] — Deft, promised to 
marry pltf. so soon as his (deft.’s) father should die. 
During the father’s lifetime deft, refused absolutely 
to marry pltf. Pltf. sued for breach of the promise, 
deft.’s father being still alive : — Held : the principle 
of Ilochstcr v. Dc La Tour (1853), 2 E. & B. 078, 
was applicable to the case of such a promise to 
marry, & a breach of contract had been committed 
on which pltf. could sue. — Frost v . Knight (1872), 

5; 7 -Exch. Ill; 41 L. J. Ex. 78 ; 26 L. T. 77 ; 
20 W. R. 471, Ex. Ch. 

Ann otatiotis : — Refd. Cherry v. Thompson (1872), L. It. 7 
Vi- B. 573; Wilson v. Oarnloy, [1908] 1 K. B. 729; 


mSvuI? M'a 79 ? U T* 4/ 9* Mentd. Brown v. 

ft* ?Vi 7 t^ xc11 * » Lop«r v. John- 

son (1873), L. It. 8 C. P. 167; Metcalfe v. Britannia 

Ironworks Go. (1876), 1 Q. B. D. 613 ; Dunkirk Colliery 
hovor (1879), 41 L. T. 633 ; Soc. G6n6rale de Paris 
v. Milders (1883), 49 L. T. 55 ; Do Waal v. Adler (1886), 
CyttS * 141 ; Johnstonov. Milliner (1886), 16 Q. B. D. 
460 ; Guorot v. Audouy (1893), 62 L. J. 6. B. 633 ; Synge 
v. Synge, [1894] 1 Q. B. 466 ; Braco v. Calder (1895), 64 
^82 * both v. Tayaen, Townaond & Grant 
(189o), 73 L. T. 628 ; Re South African Trust & Finance 
Hirych (1896), 74 L. T. 769 ; EUis v. Pond, 
[1898] 1 Q. B. 426 ; Michael v. Hart, [19021 1 K. B. 482 ; 
Palaoo Shipping Co. v. Caino, [1907 ] A. C. 380 ; Sapwcll v. 
Bass (1910), 102 L. T. 811; Curtis v. B.U.lt.T. Co. 
(1912), 28 T. L. It. 353 ; Credito Italiano v. Swiss Bank- 
verein (1916), 85 L. J. K. B. 1477 ; Volt hard t & Hall v. 
Rylatids (1917), 86 L. J. Ch. 604 ; Consorzio Veneziano di 
Armainonto E Navigaziono v. Northumberland Ship- 


37. Promise to marry at time certain-^ 

Renunciation before arrival of time fixed.] — An 

action for breach of promise to marry at a time 
certain may be maintained, upon renunciation of 
the promise, before the time fixed hfis arrived. 


In an action for breach of promise to marry, 
the declaration laid a promise to marry at a time 
elapsed, & the evidence showed a promise to marry 
at a time not elapsed, & a renunciation by deft, 
of such promise ; — Held : there was power to 
amend the declaration at the trial, & a rule to 
enter a verdict for deft, on the ground that such 
amendment was bad, refused. — Donoghue v. 
Marshall (1875), 32 L. T. 310. 


C. Survival of Right. 

See, generally , Executors, Vol. XXIV., pp. 044 
cl seq. 

38. Death of promisee — Action by personal 
representative — No special damage.] — An adminis- 
trator cannot have an action for a breach of 
promise of marriage to the intestate, where no 
special damage is alleged. — Chamberlain v. 
Williamson (1814), 2 M. & S. 408 ; 105 E. R. 

Annotations : — Apld. Finlay v. Ckirney (1888), 20 Q. B. D. 

494. Consd. Quirk v. Thomas, [1910] 1 K. B. 516. Refd. 

Kiugdon v. Nottlo (1815), 4 M. & S. 53; Raymond v. 

Fitch (1835), 2 Or. M. & K. 588 ; Bockham v. Drake (1849), 

2 H. L. Cas. 579 ; Bunbury v. Hewson (1849), 3 Exob. 

558 ; Hall v. Wright (1859), E. B. & E. 765 ; Bradshaw 

v. L. & Y. Ry. (1875), L. It. 10 C. P. 189 ; Twycross v. 

Grant (1878), 4 C. P. D. 40 ; Jackson v. Watson, [1909] 

2 K. B. 193. 

39. Death of promisor — Action against per- 
sonal representative — Special damage.] — (1 ) An 

action for breach of promise of marriage, where no 
special damage is alleged, does not survive against 
the personal representatives of the promisor. 

(2) The special damage which would cause the 
right of action to survive must be damage to the 
property, not to the person, of the promisee, & 
must be witliin the contemplation of both parties 
at the date of the promise, & the action can be 
brought against the exors. for such special damage 
only, <fc not for general damages. 

(3) In an action for breach of promise of marriage 
not; only are damages always given in respect of 
the personal injury to pltf. but also damages 
arising from & occasioned by the personal conduct 


PART I. SECT. 6, SUB-SECT. 1.—J 

30 i. Whether action maintainab 
— Bennino & Guanqe (1870), 
K C ‘/*J90; 13 L. C. J. 126 ; 
b. C, J. 284. — CAN. 

Z i When plaintiff has marr 
A pltf. who has marri 
another has no action for broach 
P* marriage. — P eppkras 
if (19X3), 24 O. w. It. 563 ; 
O. W. N. 1208 ; 11 D. L. It. 193.— CA 


m. Services rendered in ex- 

pectation of marriage.] — Sorvicos were 
rendered by pltf. to doft. in ex- 
pectation that the deft, would marry 
nor, but there was no contract of hiring, 
& tho pltf. expressly said that she was 
not to receive, & did not expect wages 
or pay : — Held : on deft.’s rofusal to 
marry pltf., no action would lie as 
upon an implied promise to pay the 
value of suck services in money. — 
Robinson v. Shistel (1873), 23 C. P. 


114.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— C. 

n. Death of promisor — Action against 
personal representative.] — An action will 
not lie against exor. for a breach by 
testator in his lifetime of a promise to 
marry pltf.— O’Brien v. Jotlin (1882), 
4 N. S. W. L. It. (L.) 14.— AUS. 

39 i. — Special damage .] — 

Green v. Forbes (1905), 39 I. L. T. 
257.— IR. 



Husband and Wife. 


Sect, 0 . — Actions for breach: Sub-sect . 1, C. ; sub - 
sect s. 2, 3, 4 <& 5.1 

of deft. Evidence of the conduct of both parties 
is allowed to be given in mitigation or aggravation 
(Lord Esher, M.R.). — Finlay v. Chirney (1888), 
20 Q. B. D. 404 ; 57 L. J. Q. B. 247 ; 58 L. T. 064 ; 
52 J. P. 324 ; 36 W. R. 534 ; 4 T. L. R. 322, 0. A. 

Annotations: — As to (1) Consd. Quirk v. Thomas, [1910] 

1 K. B. 516. Reid. Davies v. Hood (1903), 88 L. T. 19. 
As to (2) Consd. Quirk v. Thomas, [19161 1 K. B. 510. 
Reid. Harvey v. North-Eastern Marino Engineering Co. 
(1902), 5 W. C. C. 30. Generally , Mentd. United Collieries 
v. Simpson, [1909] A. C. 383 ; Admiralty Conors, v. S.S. 
Amerika, [1917] A. C. 38. 

40. ,] — Pltf. brought an action 

for breach of promise of marriage against the ex or. 
of the promisor in which she claimed as special 
damage loss suffered by her through having given 
up a profitable business at the request of deceased 
& in consideration of his promise to marry her. 
The jury having found a verdict for pltf. : — Held : 

(1) pltf. was not entitled to maintain the action ; 

(2) (Swinfen Eady & Philumore, L.JJ.) there 
was no corroboration of pllf.’s evidence as required 
by Evidence Further Amendment Act, I860 
(c. 68), s. 2 ; (3) (Pillllimore & Pickford, L.J J.) 
assuming that the action would lie to recover 
special damage, the loss to pltf. by reason of her 
having given up her business was not special 
damage flowing from the breach, & was therefore 
not recoverable. 

(4) Scmble : an action for breach of promise of 
marriage will not lie after the death of the promisor 
to recover special damage. 

(5) In such an action the injury is treated as a 
personal one & damages are awarded in respect 
of the personal injury to pltf. occasioned by the 
personal conduct of deft-. The conduct of both 
parties may be taken into account in assessing 
damages <fc circumstances of aggravat ion or mitiga- 
tion may be given in evidence. Damages may be 
of a vindictive & uncertain kind not merely to 
repay pltf. for temporary loss but to punish deft, 
in an exemplary manner (Swinfen Eady, L.J.). — 
Quirk v. Thomas, L191CJ 1 K. B. 516 ; 85 L. J. 
K. B. 510 ; 114 L. T. 308 ; 32 T. L. R. 197 ; 60 
Sol. Jo. 174, C. A. 

Annotations: — Generally , Mentd. The AdairiH (1919), 88 
L. J. P. 129 ; Jackson V. Anglo-American Oil Co., [1923] 

2 K. B. 601. 


sect. 2. — Jurisdiction of Courts to 
Entertain. 

41. Action against foreign independent sovereign 
— Living in England incognito — As private sub- 
ject.] — The ct. will not allow process to issue 
in an action for breach of promise of marriage 
against an independent foreign sovereign, even 
though, at the time of the alleged promise, lie was 
in England incognito, passing as a private subject 
of Her Majesty the Queen. - Ml G HELL v. JoHORE 
(Sultan), [18941 1 Q. B. 149 ; 63 L. J. Q. B. 593 ; 
70 L. T. 64 ; 58 J. P. 244 ; 10 T. L. R. 115 ; 0 
R. 447, 0. A. 

Annotations ••—Reid. lie Republic? of Bolivia Exploration 
Syndicate, [1914] 1 Ch. 139 ; He Suarez, Suarez v. Suarez, 
11918] 1 Ch. 176 ; The Gagara, [1919] P. 95 ; The Porto 
Alexandre, [1920] P. 30 ; Compania Mercantll Argentina 
v. United States Shipping Board (1924), 93 L. J. K. B. 
816 ; Duff Development Co. v. K cl an tan Government, 
[1924] A. C. 797. Mentd. Foster v. Globe Venture Syn- 


dicate, [1900] 1 Ch. 811; Aksionairnoye Obschostvo 
A. M. Luther v. Sagor, [1921] 3 K. B. 532. 

Actions by & against foreign sovereigns generally, 
see Action, Vol. I., pp. 45-50. 

Service of writ outside jurisdiction.] — See 

Practice. 

Jurisdiction of county court to entertain — Only by 
consent.] — See County Courts Act, 1888 (c. 43), 
ss. 56, 64 ; <fc, generally , County Courts, Vol. 
XIII., pp. 456 ct seq . 


Sub-sect. 3.— By Whom Maintainable. 

42. By either party — Remedy mutual.] — Harri- 
son v . Cage, No. 26, ante . 

43. .] — Holt v. Ward, No. 16, ante . 

By personal representative.] — See Sub-sect. 1, 

0 ., ante . 


Sub-sect. 4. — Evidence of Request to 
Marry and Refusal. 

44. Necessity for request & refusal.] — To 

support an action for a breach of promise of 
marriage, if deft, has not married another, there 
must be evidence of an offer to marry on the part 
of pltf., & a refusal by deft. But if pltf.’s father 
go to deft., & ask him if he means to fulfil his 
engagements to his daughter & he reply, “ Cer- 
tainly not,” proof of this will be sufficient. — 
Gougii v. Farr (1827), 2 C. & P. 631, N. P. 

45. Whether necessary to prove request — 
Marriage of defendant to another.] — Harrison v . 
Cage, No. 26, ante. 

40. .] — A declaration alleged 

promise to marry “ within a reasonable time after 
deft, should be thereunto requested by pltf.” ; 
«fc without averring a request, stated for breach 
that deft, had wrongfully married another person. 
Plea, that deft, was never requested to marry 
pltf. i—lleld : on special demurrer, the declaration 
was good, as showing a breach of contract by 
deft., which dispensed with any necessity for 
alleging a request ; & the plea was consequently 
bad. — Short v. Stone (1846), 8 Q. B. 358 ; 3 
Dow. & L. 580 ; 15 L. J. Q. B. 143 ; 6 L. T. O. S. 
316; lOJur. 245; 115 E. R. 911. 

Annotations: — Reid. Lovelock v. Franklin & Cox (1846), 

15 L. J. Q. B. 146; Hochsier v. Do La Tour (1853), 2 

E. & B. 078 ; Frost v. Knight (1872), L. R. 7 Exch. 111. 

47. .] — Declaration in assumpsit for 

breach of promise of marriage stated, that deft- 
promised pltf. to marry her ; that pltf. remained 
A still is sole & unmarried, A, during all the time 
aforesaid, was ready & willing to marry deft., of 
which he always had notice ; yet deft, disregarded 
his promise, & wrongfully married another woman. 
Plea, that deft, was not, at any time before the 
commencement of the suit, requested by pltf. to 
marry her ; — Held : (1) the plea was bad on 

special demurrer ; (2) the declaration was good 

on general demurrer, without an averment of the 
lapse of a reasonable time.— Caines v. Smith 
(1847), 15 M. & W. i 89 ; 3 Dow. & L. 462 ; 15 
L. J. Ex. 106 ; 6 L. T. O. S. 376 ; 153 E. R. 816. 

48. .] — After verdict in an action for 

a breach of promise of marriage by a gentleman 
against a lady, a count, alleging a promise on the 

— Wliei 1 © thorc lias been a positivo 
refusal to marry, no formal request is 
necessary to give a right of action. — 
Stewaiit v . Byrnes (1858), 2 Legge, 
1091. — AUS. 


o. Motion to arrest judy- 

ment. ]-- Wheiv a pltf. bad i ©covered 
a verdict against exors., for a broach of 
promise of marriage made by testator, 
the ct. would not on the ground that 
such action could not lie against 


personal representatives, arrest the 
judgment. — Davy v. Myers (1824), 
Tay. 89.— CAN. 
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part of deft, to marry pltf. within a reasonable 
time after the request, & averring “ that pltf., 
confiding in the promise, had always remained 
unmarried, & was still ready & willing to marry 
deft., & that although a reasonable time for deft, 
to marry him had elapsed, yet deft., not regarding 
her promise, did not, nor would within such reason- 
able time, marry pltf., but had hitherto wholly 
neglected & refused so to do,” is sufficient after 
verdict, without aveiring that deft, had any notice 
of pltf. being ready to many her during the 
reasonable time alleged, or averring any request 
made to deft, to marry pltf., or any averment of a 
special refusal to marry him. — Seymour v. 
(xARTSIDE (1822), 2 Dow. & Ry. K. B. 55 ; 1 

L. J. O. S. K. B. 12. 

Annotation : — Refd. Short v. Stone (1840), 8 Q. B. 358. 

49. Sufficiency of refusal — Communicated to 
third party.] — Dough v. Farr, No. 4 1 , ante. 


Sub-sect. 5. — Corroboration of Plaintiff’s 

Testimony. 

See Evidence Further Amendment Act, 1869 
(c. 68), s. 2. 

50. Necessity for.] - — By Evidence Further 
Amendment Act (c. 68), s. 2, it is provided ” that 
no pltf. in any action for breach of promise of 
marriage shall recover a verdict unless his or her 
testimony shall be corroborated by some other 
material evidence in support of such promise/’ 
if, therefore, pltf/s testimony is not corroborated 
by some other material evidence the case must 
be withdrawn from the jury. The only evidence 
in this case rests upon the statement of pltf. 
herself. There is no other material evidence 
except that of pltf., A 1 am bound to withdraw t he 
case from the jury (Darling, ,J.).— -Owen v. 
Moberly (1900), 61 J. 1\ 88. 

51. .J — Quirk r. Thomas, No. 40, mite. 

52. Whether sufficient evidence to corroborate 
—Question for jury.]— ( 1 ) Whether there is suffi- 
cient evidence to corroborate pltf. when called 
to prove a promise of marriage as required by 
Evidence Further Amendment Act, 1869 (c. 68), 
s. 2, is a question for the jury. 

(2) The jury may take the fact that deft, does 
not offer himself as a witness to contradict pltf/s 
assertion of a promise of marriage made by him 
as corroboration of such promise under the 
statute. — Willcox v. Gotfrey (1872), 26 L. T. 
228, N. P. ; subsequent proceedings, sub nom. 
Wilcox r. Gotfrey, 26 L. T. 481. 

Annotation :- As to (2) Refd. Wiedemann r. Walpole, 11891 J 

2 Q. B. 534. 

53. What amounts to —Defendant not contra- 
dicting plaintiff’s assertions — In other proceed- 
ings.] — Pltf. brought two actions against deft.. 


one for breach of promise of marriage, the other 
for money laid out in the purchase of dresses at 
the request of deft. The verdict in the former 
action passed for deft., pltf. failing to prove the 
promise. The second action was referred, & in 
her evidence on the reference pltf. made certain 
statements in the presence of deft, tending to 
prove the supposed promise, & which he was not 
called to contradict : — Held : this could not be 
considered as legitimate evidence against him in 
the way of implied admissions in the action for 
breach of promise of marriage. — Thomas v. 
Shirley (1862), 11 W. R. 21. 

54. By offering himself as witness.] 

-- Wilujox v . Gotfrey, No. 52, ante . 

55. Failure of defendant to answer plain- 

tiff’s letter — Containing allegation of promise to 
marry.] — In an action for breach of promise of 
marriage the mere fact that deft, did not answer 
letters written by pltf., in which she stated that 
he had promised to marry her: — Held: no evi- 
dence corroborating pltf/s testimony in support 
of such promise within Evidence Further Amend- 
ment Act, 1869 (e. 68), s. 2. —Wiedemann v. 
Walpole, J1891] 2 Q. B. 521 ; 60 L. J. Q. B. 762 ; 
40 W. U. 1 14 ; 7 T. E. R. 722, G. A. 

Annotations: — Refd. Quirk r. Thomas, f 191 1 1 K. B. 

f>16 Thomas r. Jones, [1921] 1 K. B. 22. 

56. 1 — Spooner v. Godfrey 
(1908), Times , Oct. 10, <3. A. 

57. Declarations made to & in presence 

of third party.] — In an action for breach of pro- 
mise of marriage, pltf. having sworn tnat deft, 
had seduced her, & had repeatedly promised to 
marry her, her sister gave evidence that, at an 
interview she had with deft, when she discovered 
her sister’s condition, she upbraided him for the 
ruin <fc disgrace he had brought upon pltf., when 
he said, “ he would marry her & give her anything 
but I must not expose him.” The sister further 
stated that, after pltf/s confinement, she over- 
heard a conversation between pltf. & deft., in 
the course of which pltf. said to deft., “ You 
always promised to marry me, & you don’t keep 
your word,” when deft, said he would give her 
some money to go away : — Held : this was 
“ material evidence in support of the promise ” 
to satisfy Evidence Further Amendment Act, 
1869 (c. 68), s. 2. — Bessela v. Stern (1877), 2 
G. P. D. 265 ; 46 L. J. C. P. 467 ; 27 L. T. 88 ; 
42 J. P. 197 ; 25 W. R. 561, G. A. 

Annotations : — Consd. Wiedemann v. Walpole, fl 891) 2 

Q. B. 53 4; Lloyd r. Powell Duffryn Steam Coal Co., 

.19141 A. C. 723. Refd. Reffcll v. Morton (1906), 70 

J. P. 317. Mentd. Wildish v. Fowler (1888), 5 T. L. ]{. 

5 g. Letter making conditional offer — 

Accepted by plaintiff.] — In an action for breach 
of promise of marriage, in addition to the evidence 
given by pltf., a Danish lady, of the oral promise 
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50 i. Necessity for.) — Doneuan v. 
Shout (1888), 12 P. it. 589. — CAN. 

52 i. Whether sufficient evidence to 
cort'oborute — Question for jury. , — Cos- 
tello v. Hunter (1880), 12 O. It. 333. 

—CAN. 

p. What amounts to.) — Yahwood v. 
Hart (1888), 10 O. It. 23.— CAN. 

q. ,] — Pltf. having proved 

promises of marriage by deft., deposed 
that, on an occasion when she had been 
i |1 the company of another man, the 
deft, took her away & placed her in 
the chargo of G., & that, on another 
occasion, she attended deft, when ho 
happened to be sick, deft, then Baying 
to her in the presence of N., “ Who has 
a better right to take care of mo than 
my wife ? Sc you know, Kate, that no 


one will ever be my wife but you/' 

ller evidence as to the first occurrence 
was corroborated by G. Sc was borne 
out by deft.. Sc as to the second was 
substantiated by N. who said that the 
words used were “ W ho has a better 
right- to take care of me than my wife." 
Held: there was sullicient material 
evidence corroborative of a promise of 
marriage within 32 Sc 33 Viet. c. 68, 
s. 2. 

Scmble : where a promise is proved 
in direct tormB, evidence of the mutual 
demeanour of the parties may amount 
to material corroboration. — Hickey v. 
Campion (1872), 20 W. It. 752.— 1R. 

57 i. Declarations made to & 

in presence of third party. ] — Statements 
made by deft, in conversation with a 
third person, although not amounting 
to direct admissions of the promise. 


are material evidence in support of 
it, corroborating pltf.’s testimony. — 
Hughes v. Siiand, 2 J. It. N. JS. 27. — 

N.Z. 

r. Nature of corroboration. ] — 

The corroboration necessary need not 
gothe length of, by itself, proving 
the promise ; it will be sufficient if it 
supports pltf/s evidence in respect of 
the promise, so as to make it appear 
reasonably probable that her testimony 
that the promise was given is true. 
Circumstances which are as consistent 
with the non-existence of a promise as 
they are with the fact of a promise 
having been given, can scarcely be 
taken to afford the material corrobora- 
tion that the statute roquiros. — 
Waters r. Bellamy (1888), 5 Man. 
L. it. 246 — CAN. 



30 


Husband and Wife 


Sect. 0 . — Actions for breach: Sub-sects . 5 & 6. 

Sect. 7 : Sub-sects. 1, 2 3.] 

in Denmark, a letter was put in evidence, written 
by deft, in England to pltf. in Denmark, in 
which he said : “ If I wero well would you marry 
me, little girl? Do tell me all now ” : — Held: 
the letter was a conditional offer that was accepted 
by pltf., & therefore there was evidence under the 
hand of deft, of the offer. — Hansen v. Dixon 
(1900), 90 L. T. 32 ; 23 T. L. II. 56. 

59 , Gift of ring — Evidence of mere In- 

tention to marry.] — Spooner v. Godfrey (1908), 
Times , Oct. 10, C. A. 

60. In respect of what matters — Facts prior 
<fc subsequent to engagement.] — By Evidence 
Further Amendment Act, 1809 (c. 08), s. 2, which 
enables a pltf. in an action for breach of promise 
of marriage to give evidence, it is provided that 
pltf. shall not recover a verdict “ unless his or 
her testimony shall be corroborated by some other 
material evidence in support of such promise ” : 
— Held : such corroborative evidence need not 
be of facts subsequent to the engagement, but 
may consist of facts prior to it. — Wilcox v. 
Gotfrey (1872), 26 L. T. 481 ; previous proceed- 
ings, .sub nom. Willcox v. Gotfrey, 26 L. T. 
328, N. P. 

Annotations : — Reid. Wiedemann v. Walpole, r 1891 J 2 
Q. B. 534 ; Quirk v. Thomas, [1916] 1 K. B. 516. 


party of — “ Good cause 99 — R. S. C., Ord. 05, r. 1.]- * 

In an action for breach of promise of marriage 
the jury, who were invited by counsel for pltf. 
& by the judge to award moderate damages, 
found a verdict for pltf. for £10. The judge 
deprived pltf. of costs. There was no suggestion 
of any oppression or misconduct on the part of 
pltf. in bringing the action or in the conduct of 
it : — Held : there was no “ good cause ” for de- 
priving pltf. of costs. — Tipping v. Jepson (1900), 
22 T. L. R. 743, C. A. 

Actions which could have been commenced 

in county court.] — See, note. County Courts Act, 
1919 (c. 73), s. 11 ; Practice. 


Sect. 7. — DEFENCES TO ACTIONS FOR BREACH. 

Sub-sect. 1. — In General. 

Defences to actions for breach of contracts 
generally, see Contract, Vol. XII., pp. 437 et 
seq. 

63. Disability by consanguinity.] — Harrison v. 
Cage, No. 20, ante. 

64. Defendant already married — Fraudulent 
concealment of marriage.] — Wild v. Harris, 
No. 14, ante. 

65. Pre-existing promise by plaintiff to marry 
another — Concealed from defendant.] — Beachey 
v. Brown, No. 09, post. 


, Stjb-sect. 6. — Practice. 

Sec, generally, Practice. 

Joinder with other causes of action.] — See 
R. S. C., Ord. 18, r. 1. 

Production & inspection — Letters to plaintiff.] — 

See Discovery, Vol. NVIIL, pp. 102, 119, Nos. 
531, 531a, 090. 

Letters to defendant.] — See Discovery, 

Vol. XVIII., p. 102, No. 531b. 

Order under Evidence Act, 1851 (c. 99), 

s. 6 .] — See Discovery., Vol. XVIII., p. 07, 
No. 253. 

Discovery of documents — Grant after judgment 
or decree.] — See Discovery, Vol. XVIII., p. 67, 
No. 253. 

Interrogatories — As to means & expectation of 
means.] — See Discovery, Vol. XVIII., p. 202, 
Nos. 1499, 1500. 

61. Stamping of documents — Letter proving 
contract of marriage — Not subject to duty.] — A 

letter read to prove a contract of marriage need 
not be stamped. — Orford v. Cole (1818), 2 
Stark, 351, N. P. 

Annotation : — Reid. Wrigley v. Smith (1834), 3 L. J. K. JJ. 
116. 

See, generally , Evidence, Vol. XXII., pp. 262- 
276 ; Revenue. 

62, Costs — Discretion to deprive successful 


Sub-sect. 2. — Promise induced by Mis- 
representation or Fraud. 

66 . By ^third person — In letters to defendant— 
Plaintiff’s ignorance of exact contents immaterial.] 

— (I) If in an action for breach of promise of 
marriage, the defence set up is, that deft, was 
induced to make the promise through misrepre- 
sentations made to him, it is proved that pltf. 
knew that her father wrote letters to deft., in 
which he made statements respecting her, such 
letters are evidence for deft-., although there is 
no proof that pltf. had read them, or was 
acquainted with their exact contents ; but pltf. 
would not be considered answerable for the 
particular expressions contained in them. 

(2) A verbal representation made by pltf.’s 
father (she not being present) to a third person, 
who communicated it to deft., is not evidence. — 
Foote v. Hayne (1824), as reported in 1 C. & P. 
545, N. P. 

Annotations: — Mentd. Young v. Hutchinson (1843), 1 

L. T. O. 8. 59 ; Kinning v. Buchanan (1850), 15 L. T. 
(). S. 305. 

67 . Made orally to another.] — F oote v . 

IIayne, No. 66, ante. 

68 . As to circumstances or character.] — 

Wiiarton v. Lewis, No. 73, post. 


PART I. SECT. 6, SUB-SECT. 6. 

s. Costs — Certificate — Set-off. ] — In 
an action for breach of promise of 
marriage, a certificate for full costs 
was moved for at the trial, & refused ; 
afterwards pltf. applied for & obtained 
a certificate to prevent deft, from setting 
off costs. The certificate was set 
aside. — Major v. McKenzie (1873), 23 
C. P. 261.— CAN. 

t. Of preliminary examination .] 

—Woodman v . Blair (1879), 8 P. R. 
179. — CAN. 

a. Small damages — Taxation 

on higher scale.] — Chizkk v. Tripp 
(1912), 20 W. L. R. 648 ; 4 D. L. R. 
u69.— CAN. 


b. Motion for summary judgment 

— Admission of no breach before action 
— Pleading.] — Deft, moved for sum- 
mary judgment dismissing an action 
for breach of promise of marriage, on 
the grounds : (1) that the statement 
of claim did not allego that there was 
a breach of the alleged contract before 
action, & (2) that pltf. in her examina- 
tion for discovery admitted that there 
was no broach before this action. 
Motion refused, as it was a matter to be 
left to a jury to say if there was or was 
not such a breach. — Barnum v. 
Henry (1905), 5 O. W. It. 56 ; 9 

O. L. K. 319— CAN. 

c. Appeal — Objection — Not taken in 
notice of appeal.}— Lowry v. Robins 


(1919), 45 O. L. Ii. 84 ; 15 O. W. N. 
365.— CAN. 

PART I. SECT. 7, SUB-SECT. 1. 

d. Discovery of plaintiff's unpleasant 
relatives.] — To a claim for damages 
for breach of contract to marry 
deft, admitted the contract & its 
breach by him, but pleaded justifica- 
tion, in that after engagement he had 
discovered that one of the woman’s 
uncle’s had been hanged for the murder 
of his wife, that another had married 
a nativo woman, & that her brother 
had been convicted of housebreaking 
& theft : — Held : the plea disclosed no 
defence to pltf.’s claim. — Soiinaar v. 
Janben (J924), 45 N. L. R. 218. — 
S. AF. 
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69. Suppression of engagement to another — 
No defence by itself — Necessity to prove fraud.] — 

Declaration by a woman on an agreement between 
herself & deft, to marry one another within a 
time elapsed before the suit ; averment that a 
reasonable time had elapsed before the suit, & 
pltf. had always been ready & willing to marry 
deft. ; but deft, had refused. Plea, that, before 
& at the time of the agreement, pltf. & Y. had 
agreed to marry one another, which agreement 
was in full force, as pltf. knew, but of which deft, 
was then ignorant, & that, though pltf. ought 
fully to have disclosed the same to deft, before 
the making of the agreement, & though deft, 
would not have made the agreement had the same 
been disclosed to him before the making thereof, 
pltf., at the time of the agreement, withheld & 
concealed the same from deft., & deft., made 
the agreement whilst he was wholly ignorant of 
the same. On demurrer : — Held : a bad plea, 
there being no express allegation of fraud. — 
Beachey v . Brown (1860), E. B. & E. 796 ; 1 
L. T. 479 ; 24 J. P. 618 ; 6 Jur. N. S. 345 ; 8 
W. It. 292 ; 120 E. It. 706 ; sub nom . Beechey 
v. Brown, 29 L. J. Q. B. 105. 

Annotation: — Reid. Baker v. Cartwright (1861), 10 C. B. 

N. S. 124* 

70. Suppression of existing marriage — New 
trial.]— Pit, f., in an action for breach of promise 
of marriage the defence to which was a denial of 
the promise, described herself at the trial as a 
single woman. The jury found a verdict for 
pltl. Deft, applied for a new trial on the ground 
that since the trial he had obtained evidence from 
two persons, previously unknown to him, to the 
effect that some years before the trial pltf. had 
made statements to them which, if true, proved 
that before the date of the promise pltf. had been 
married to a man who was still living. Pltf. 
filed an affidavit in opposition to the application 
in which she did not deny making the statements, 
but stated that she had never been married to 
the man or to any one else : — Held : there ought 
to be a new trial, but it must be conlined to the 
issue whether pltf. was a married woman at the 
date of deft.’s promise to marry her. — Robinson 
v . Smith, [1915] 1 K. B. 711 ; 84 L. J. K. B. 783 : 
112 L. T. 929 ; 31 T. L. R. 191 ; 59 Sol. Jo. 
269, C. A. 


Sub-sect. 3. — Bad Character of Plaintiff. 

71. General rule — Mere accusation & suspicion 
insufficient — Charges capable of proof.] — In an 

action against a woman for a breach of promise 
of marriage, it is a sufficient justification for non- 
performance, if the person, to whom she has given 
the promise, turn out upon inquiry to be a man 
of bad character ; but mere accusation A sus- 
picion are not sufficient. The charges, which 
she makes against him, must, if capable of proof, 
be substantiated ; or they go only to the damages. 
— Baddeley v . Mortlock (1816), Holt, N. P. 
151, N. P. 

Annotations : — Consd. Jefferson v. Taskoll, [1916] 1 K. B. 
67. Reid. Hall v. Wright (1858), E. B. & E. 746 ; 
Beachey y. Brown (1860), E. B. & E. 796 ; Jones v. 
James (1868). 18 L. T. 243. 

72. Unchastity — Previous to promise — Neces- 


sity for defendant’s ignorance.] — (1) In action for 
breach of promise of marriage, if on the part of 
deft, it is proved that pltf. is a loose & immodest 
woman, & that he broke his promise on that 
account, it goes in bar of the action ; but if it 
also appear that, when he made the promise, ho 
was aware of these circumstances, it is no defence. 

(2) In such an action deft, may, in mitigation 
of damages, go into evidence that his relations 
disapproved of the match ; & if his father is an 
incompetent witness on account of Ills having 
employed the attorney to conduct the defence, 
a witness will be allowed to prove that lie has 
heard the father express to deft. Ins dislike to 
the marriage. — Irving v. Greenwood (1824), 1 
0. & P. 350, N. P. 

Annotations As to ( 1 ) Reid. Hall i\ Wright (1858), E. B. 

& E. 746 ; Beachey v. Brown (I860), E. B. & E. 796. 

73. — .] — In an action for breach 

of promise of marriage, if it appear that deft, 
was induced to make the promise, or to continue 
the connection, either by misrepresentation or 
wilful suppression of the real state of the cir- 
cumstances of the family & previous life of pltf., 
this goes in bar of the action, & not to the damages 
only ; & if deft.’s counsel cross-examines as to 
certain misrepresentations made towards deft., & 
deceptions practised on him, this is to be con- 
sidered as notice to pltf.’s counsel of the line of 
defence, &, therefore, if he has letters of deft., 
tending to show that he knew the real state of the 
facts, pltf.’s counsel ought to give them in evi- 
dence before pltf.’s case is closed, & he will not 
bo allowed to put them in as evidence in reply. — 
Wharton v. Lewis (1824), 1 C. & P. 529, N. P. 

74. .] — To an action for breach 

of promise of marriage, pleas, that after the pro- 
mise deft, discovered pltf. to be an immodest, 
lewd, unchaste, & immoral person, & being un- 
married, to have had carnal intercourse with II., 
& that after his promise deft, discovered that 
pltf., being unmarried, had committed fornication 
with some person or persons, to deft, unknown 
& had been delivered of a bastard : — Held : suffi- 
cient. — Young v. Murfiiy (1836), 3 Biug. N. C. 
54 ; 2 ITodg. 144 ; 3 Scott, 379 ; 6 L. J. 0. P. 
ISO ; 132 E. R. 329. 

Annotation Expld. Boachoy v. Brown (I860), E. B. & E. 

796. 

75. Remoteness of the un- 

chastity immaterial.] — If a man enter into a pro- 
mise of marriage in ignorance of the fact that the 
woman has had an illegitimate child, & discovers 
that before the marriage, <fc on that ground 
declines entering into the marriage, he has a 
right to do so, although the transaction as to the 
child may have taken place ten or more years 
ago, & the conduct of the woman may have been 
since perfectly correct : but, if the man knew, or 
had reason to know, at the time of the promise, 
that the woman had such a child, & gave that 
afterwards as his reason for refusing to marry, 
that would be no defence in point of law to an 
action for breach of promise of marriage. — Bench 
v. Merrick (1844), 1 Car. & Kir. 463. 

76 . Subsequent to promise.] — Young v. 

Murphy, No. 74, ante. 

77. Brutal behaviour — Subsequent to promise.] 

— Notwithstanding what had passed & the pro- 
mise of marriage proved, if pltf. had conducted 


PART I. SECT. 7, SUB-SECT. 3. 

•. Unchastity • — Previous to pro- 
mise.) — A man who had promised to 
marry a woman subsequently oscor- 
Jftined from her that she had borne an 
Illegitimate child 11 years before:— 


Held : ho was then entitled to resile. — 
Fletcher v. Grant (1878), 6 It. (Cfc. of 
Bess.) 59 ; 16 Sc. L. It. 15.— SCOT. 

76 j. Subsequent to promise.) — 

Poissant & Barrette (1864), 15 
L. C. R. 51.— CAN. 


fV ,i. .] — Want of hodily 

chastity is the only misconduct which 
affords a justification in law for a 
breach of a promise to marry. — G rant 
v. Cornook (1888), 16 O. It. 406 ; 16 
A. R. 532.— CAN. 
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Sect . 7. — Defences to actions for breach: Sub-sects . 
3, 4, 5, 6 & 7.] 

himself in a brutal or violent manner, & threatened 
to use her ill, a woman, under such circumstances, 
had a right to say she would not commit her 
happiness to such keeping ; & she might set up 
such defence, <fc it would be legal : but though 
no such evidence appeared, which went to the 
ground of action, if pltf. appeared to be of gross 
manners & destitute of feeling ; as he complained 
by this action of an injury in the loss of the 
society of a woman which he appeared never to 
have valued, & the pleasures of which society he 
seemed little calculated to taste, the jury should 
take it into their consideration in the verdict 
they were to pronounce ( per Our.). — Leeds v. 
Cook (1803), 4 Esp. 250, N. P. 

Annotation.-— Reid. Hall v. Wright (185$), K LI. & E. 

7 46. 

78. Intemperance.] — Harbord v. Eddington 
(1844), 3 L. T. O. S. 51. 

79. Admissibility of evidence — To support 
charge.] — In an action for breach of promise of 
marriage, where the defence is, that pltf. was a 
woman of bad character, the character which a 
witness heard of her in the neighbourhood where 
she lived, is good evidence. — F oulkes v. Sell- 
way (1800), 3 Esp. 23(5, N. P. 

Annotation:— Refd. Hall v. Wright (1858), E. B. & E. 7JG. 

80. To rebut charge.] — To an action for 

breach of promise of marriage deft, pleaded that 
he made the alleged agreement on the faitli 
under the belief that pltf. would not so immodestly 
conduct herself with regard to other men as to 
give reasonable grounds for believing that she 
allowed them to have carnal knowledge of her, 

& that, after the making of the promise, pltf. so 
immodestly conducted herself with regard to 
other men as to give reasonable grounds for be- 
lieving that she allowed them to have carnal 
knowledge of her, wherefore deft, would not 
marry her : — Held : the plea amounted to a 
general, & not to a specific charge of immodest [ 
conduct on the part of pltf., therefore she was 
entitled to give general evidence, in the first 
instance, of good character for modesty <fc pro- 
priety of demeanour, notwithstanding that deft., 
at the trial, before such evidence was received, 
gave the names of the particular men with whom 
such immodest conduct on her part was alleged 
to have taken place.-— .T ones r. James (18(18). 18 
L. T. 213 ; 1(5 W. R. 7(52. 


S it b -sect. 4.--- Mental or Bodily Infirmity. 

81. General rule.] — (1) In an action for 
breach of promise of marriage deft, alleged in 
his defence that before the date fixed, for the 
marriage pltf. had contracted tuberculosis & con- 
tinued to suffer therefrom, & thus became & still 
was unfit to marry. Pltf. admitted that on the 
actual date fixed for the marriage she was so ill, 
though not from tuberculosis, that she was not 
then fit to be married : — Held : in these cir- 
cumstances, the burden was in the first instance 
on pltf. of showing that she became fit to marry 
within a reasonable time after date ; but, on her 


giving primd facie evidence of her having so become 
fit, the burden passed to the deft, of proving the 
allegation in his defence. 

(2) To an action for breach of promise of mar- 
riage it is no defence that deft, honestly & on 
reasonable grounds believed pltf. to be unfit for 
marriage on the date fixed for the marriage or 
within a reasonable time thereafter, if she was not 
in fact so unfit. 

(3) Semble : mental or physical infirmity of pltf. 

supervening or becoming known to deft, after the 
date of the promise may in certain cases afford 
a defence to an action for breach of promise of 
marriage. — J efferson v. Paskkll, f 19 1(5] 1 

K. B. 57 ; 85 L. J. K. B. 398 ; 113 L. T. 1189 ; 
32 T. L. It. 09, O. A. 

Annotation: — As to (1) Consd. Bodford v. C'owtan, [191 C] 

1 K. B. 980. 

82. Bodily infirmity — Arising after promise made 
— Of either party.] — (1) A general promise to 
marry is a promise to marry on request, & there- 
fore evidence of a promise to marry after a future 
uncertain event will not support a declaration 
stating a general promise. 

(2) Bodily infirmity arising after the contract/ 
is a good reason for either party to break it off. 
— Atohinson v . Baker (1790), Peake, Add. Pas. 
103. 

Annotation :— As to (2) Refd. Hull v. W light (1859), E. B. 

& E. 705. 

83. Of defendant — Unfitness for 

married state.] — Declaration for breach of pro- 
mise to marry within a reasonable time, averring 
that a reasonable time had elapsed, <fc that deft, 
refused to marry pltf. Plea, that after the pro- 
mise & before breach deft, was still is afflicted 
with a dangerous disease, by reason whereof deft, 
became, & was, & thenceforth hitherto has been, 
& still is capable of marriage, without danger to 
his life, & therefore unfit for the married state 
whereof pltf. had notice before action. The jury 
found the plea proved, except the notice : — Held : 
a party cannot set up as an excuse for the breach 
of a promise to marry that the performance of 
the conjugal duties would be dangerous to his 
life, & the plea disclosed no good defence to pltf.’s 
claim for damages. — H all v. Wright (1859), 
E. B. & E. 7(55 ; 29 L. J. Q. B. 43 ; 1 L. T. 230 ; 

(5 Jur. N. S. 193 ; 8 W. R. 1(50 ; 120 E. R. 095, 
Ex. Oh. 

Annotations Folld. Baker v. Cartwright (1861), .*10 L. J. 
C. P. 861. Dbtd. Cavell v. Prince (I860), 4 II. & C. .‘168. 
Consd. Jefferson v. Paskelj, [19161 J K. 11. 57 ; Gamble 
v. Sales (1920), 36 T. L. It. 427. Reid. Beaehey t\ Brown, 
(1860), E. 11. & E. 796 : Parkins v. Scott (1862), 1 H. & 
C. 153; Frost v. Knight (1870), L. It. 5 Exch. 322. 
Mentd. Brown v. 1 loyal lnsce. (1859), 1 E. & E. 853 ; 
Taylor v. Caldwell (1863), 3 B. & S. 826 ; Boast v. Firth 
(1868), L. It. 4 C. P. 1 ; Robinson v. Davison (1871), 
L. R. 6 Exch. 269; Turner v. Goldsmith (1891), 60 
L. J. Q. 11. 247 ; Hick v. Raymond & Reid, [18931 A. C. 
22 : Nickoll & Knight v. Ashton, Edridge (1900), 5 Com. 
Cas. 252 ; Krell v. Henry, 11903] 2 K. B. 740. 

84. Of plaintiff- -Onus of proof.] — 

Jefferson v. Paskell, No. 81, ante . 

85. Mental infirmity — Before promise made — 
Effect of sanity at time of promise.] — It is no 

answer to an action for a breach of promise of 
marriage, that pltf. had before the making of the 
promise been of unsound mind, & had been con- 
fined in a lunatic asylum, provided she was sane 
at the time of the promise. — B aker v. Cart- 


i. Admissibility of evidence — To 
rebut charge.) — Deft, attempted by his 
cross-examination to show pltf/s un- 
chastity before her acquaintance with 
him : — Jleld : this gave pltf. the right 
to repel the imputation involved in 
such cross-examination, not only by 
her own evidence, but also to vindicate 


her character by other testimony. — 
Bukkk v. Scribner (1876), 3 Pug. 652. 

—CAN. 

80 it. — .] — Evidence of the 

good character of pltf., not general 
evidence, but in regard to particular 
acts or relations, apparently In answer 


to evidence, by suggestion, or other- 
wise, brought out by deft. *8 counsel on 
cross-examination, is not objection- 
able. — Ooixarii v. Armstrong (1913), 
24 W. L. R. 742 4 W. W. R. 879 ; 

6 Alta. L. R. 187 ; 12 D. L. It. 368. — 
CAN. 
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WRIGHT (1861), 10 C. B. N. S. 124 ; 30 L. J. 
0. P. 304 ; 7 Jur. N. S. 1247 ; 142 E. R. 397. 

Annotations : — Retd. Fletcher v. Krell (1873), 42 L. J. Q. B. 
55. Mentd. Pearce v. Foster (1885), 2 T. L. R. 76. 

86. After promise made.] — Jefferson v. 

Paskell, No. 81, ante . 

Contracts by lunatics & persons of unsound 
mind, see , generally , Lunatics. 


Sub-sect. 5. — Mutual Release. 

87. Release in consideration of money pay- 
ment.] — A promise by deft, to pay £1,000 in con- 
sideration of her discharging him from his promise 
to marry her is good. — B aker v. Smith (1051), 
Sty. 295, 303 ; 82 E. R. 722. 

Annotations : — Retd. Hebdon v. Rutter (1664). 1 Sid. 180* 
Burrell v. Strong: (1672), Freeiu. K. U. 65 ; Finlay r. 
Chirnoy (1888), 20 Q. 13. 1). 494 ; Quirk v. Thomas, 
[1916] 1 K. B. 516. ’ 


88. Necessity for proposition to exonerate — 
Acceded to by defendant.]— To a declaration in 
assumpsit for the breach of a promise to marry 
in a reasonable time, alleging mutual promises, 
deft, pleaded, that after the making of the pro- 
mise in the declaration mentioned, & before any 
breach thereof by deft., pltf. wholly absolved, 
exonerated, & discharged deft, from his promise 
& the performance of the same : — Held : a good 
plea in point of form, but if issue were taken upon 
it, deft, would not be able to succeed, unless he 
proved a proposition to exonerate on the part of 
pltf., acceded to by himself, which, in effect, 
would be a rescinding of the contract previously 
made. — K ing v. Gillett (1840), 7 M. & W. 55 ; 
10 L. J. Ex. 104 ; 151 E. R. 670. 


Annotations: — Mentd. Lewis v. Clifton (1851), 22 L. T. 
O. S. 259 ; Reid r. Hoskins (1850), 6 E. & 13. 953 ; Clay 
v. .Turley. (1857), 27 L. J. Ex. 2 ; Hobson v. Espie (1857), 
20 L. J. Ex. 210 ; Hobson v. Cowley (1858), 27 L. J. Ex. 
205. 


89. Conduct implying exoneration.] — In an 

action for breach of promise of marriage, it was 
proved that deft., having written a letter to pltf. 
desiring to terminate the engagement, called at 
her father’s house, & a conversation took place 
respecting the return of letters.' Deft, returned 
pltf.’s letters ; pltf. said : — “ No, I can’t give up 
your letters ; it would be like giving you up 
altogether.” Pltf. left her home & went to reside 
with an aunt for a long period. As no correspondence 
took place between the parties for a period of 
two years i—lleld : this was evidence from which 
the jury might infer that pltf. had exonerated 
deft, from his promise before any breach. — 
Davis v. Bomford (I860), 6 11. As N. 245 ; 30 
L. J. Ex. 139 ; 3 L. T. 279 ; 158 E. It. 101. 


90. Mere submission to defendant’s wishes in- 
sufficient.] — To an action for breach of promise 
of marriage deft, pleaded that before any breach 
of the promise “ by either party, it was agreed 
by <fc between pltf. & deft, that pltf. & deft, 
should be & they then were absolved & dis- 
charged ” from the contract. A letter from deft, 
was put in at the trial, the material passago of 
which was as follows ; — “ It will be better to part 
now than to endeavour to keep up the appearance 
of confidence for a time, only to end in disappoint- 
ment, & to have to part at last perhaps in anger. 
I tell you candidly & plainly that I cannot per- 
form the part which would bo expected of me, for 
by so doing I must neglect oilier duties, upon 
which my very subsistence depends. & that being 
the case, what good can be done by protracting 
the evil day ? ” A letter from pltf. in reply was 
next read ; it contained the following sentence, 
which was relied upon by deft, as bis discharge ; 
— “ Since it is your wish, we will part ” : — Held : 
this did not absolve & discharge deft, from his 
promise, as it amounted to no more than a mere 
submission by pltf. to deft.’s act. — L aycock v . 
Pickslay (1850), 15 L. T. O. S. 279. 


Sub -sect. 6. — Accord and Satisfaction. 

Defence to action for breach of contract 
generally, sec Contract, Vol. XII., pp. 437 et seq . 

91. Effect of new agreement to marry.] — In 
an action for breach of promise of marriage 
deft, proposed to plead with six other pleas a plea 
of accord & satisfaction by a new agreement to 
marry. This plea was disallowed at chambers as 
being vexatious. Upon appeal, however, to the 
ct., it was allowed, upon deft, or her attorney 
filing an affidavit that there was reasonable <fc 
probable cause for pleading it. — Smith v. Jenkins 
(1873), 28 L. T. 502. 


Sub-sect. 7. — Offer of Performance. 

92. Necessity for plaintiff’s refusal] before date 
of writ — Communication of offer to plaintiff’s 
attorney.] — Upon an action for breach of promise 
of marriage, deft, pleaded that he was ready Ac 
willing to marry pltf., but she had refused. To 
support this plea deft, relied upon a letter he had 
sent to pltf.’s attorney before action brought 
offering marriage. The contents of the letter 
were not communicated to pltf. until after the 
action was commenced, when she refused to 
marry deft. : — Held : the plea was not proved 


PART I. SECT. 7, SUB-SECT. 4. 

86 i. Mental infirmity — After pr< 
misc made .] — -A fortnight before tl 
date fixed for bis marriage, a ma: 
feeling that hi« mind was giving \va 
wrote to the father of the lady to wboi 
he was engaged, Btating that tl 
marriage could not take place on tl 
date lixed. Ten days later lie entert 
an asylum as a voluntary patient, 
was shortly afterwards oortiiied 
dotalned as a lunatic. Ho nov 
i*oco vered & died in the asj r lum tv 
years afterwards. After his death t] 
lady raised an action of damages again 
his testamentary trustoos . — It eld : ; 
the man had dono not hing exec] 
postpone the marriage, & had nev 
been ablo subsequently to fulfil h 
engagement, pursuer was not entith 
to damages. — Liddell v. Easton 
Trustees, [1907] S. C. 154: 4 

be. L. 11. 140 ; 14 S. L. T. 479. — SCO' 

J — vol. xxvir. 


PART I. SECT. 7, SUB-SECT. 5. 

89 i. Conduct implying exoneration.] 
— After promising to marry pltf., 
deft, visited her & repudiated bis 
promise, whereupon she ordered him 
out of her house, & refused afterwards 
to renew the engagement JJcld : 
Whether this waa an absolute release 
was a question for the jury. — Ufa' - 
nolds Jaaiieson (1889), 19 O. It. 
235. — CAN. 

f. What amounts to release.] — A 
letter by the woman ollering to return 
“ any or all of your gifts as you wish ” 
& requesting the man as a personal 
favour not to return her the gifts “ 1 
havo given you from time to time 
although I know this is perhaps the 
usual thing to do,” & concluding with 
“ for as you say thci*o is no reason why 
wo should not remain friends,” is not 
in itself conclusive evidence of the 
woman's intention to absolve the man 


from his luomise. — B ellamy t?. 
Robertson (1915), 30 W. L. It. 935 ; 
8 W. W. R. 205 ; 21 D. L. R. 415.— 

CAN. 

g. Rescission by guardian on bchul 
of infant — Validity of.] — Parks v. 
Maybek (1852), 2 C. P. 257.— CAN, 

PART I. SECT. 7, SUB-SECT. 7. 

h. Sufficiency of offer.] — A mar- 
riage was fixed to take pluce on the 
morning of Juno 25. Defender was up 
all the night of June 23. Early on 
Juno 24 he called at pursuer's house & 
used some augry words, among others : 
“ You will never go a married wife to 
Lotham for me.” All parties seem to 
havo regarded this as a hasty 
expression, not intended to break on 
the marriage ; & he was expected to 
call during tho tiay & make the final 
arrangements. He went to bed, a 
little the worse for liquor, at mid-day, 

D 
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Part If. — Marriage. 


Sect. 1.— NATURE OF. 

123. Voluntary union of one man & one 
woman — For lasting cohabitation — Procreation of 
children.] — A marriage is not every casual com- 
merce ; nor would it be so in the law of nature. 
A mere casual commerce, without the intention 
of cohabitation, & bringing up of children, would 
not constitute marriage under any supposition. 
But when two persons agree to have that commerce 
for the procreation A bringing up of children, A 
for such lasting cohabitation, that, in a state 
of nature, would be a marriage, A in the absence 
of all civil & religious institutes, might safely 
be presumed to be, as it is popularly called, a 
marriage in the sight of Cod (Slit William Scott). 

Scottish marriages have been mentioned. 
The rule prevailed in all times, as the rule of the 
canon law, which existed in this country A in 
Scotland, till other civil regulations interfered 
in this country ; A it is the rule which prevails 
in many countries of the world, at this clay, that 
a mutual engagement, or betrothment, is a good 
marriage, without consummation, according to 
the law’ of nature, A binds the parties accordingly, 
as the terms of other contracts would do, respecting 
the engagements which they purport to describe. 
If they agree, A pledge their troth to resign to 
each other the use of their jiersons, for the purpose 
of raising a common offspring, by the law of nature 
that is complete. It is not necessary that actual 
use A possession should have intervened to com- 
plete the vinculum Jidci (Sir William Scott). 

A marriage purporting to be according to the 
usages of the Jews is void unless the Jewish law 
is complied with. The validity of such marriage 
is determined by the evidence of an expert in the 
Jewish law, as in the case of foreign marriages.— 
Lindo v . Belisario (1795), 1 Hag. Con. 216 ; 161 
E. It. 531 ; on appeal (1796), 1 Hag. Con. App. 7. 

Annotations: — Consd. R. r. Millln (18411), 7 Jur. 1)11; It. 
v. Millie (1844), 10 Cl. 6c Fin. .‘>84; lie Be Wilton, Do 
Wilton v. Montefiore, 11000] 2 Cli. 4 81. Reid. Ruding r. 
Smith (1821), 2 Hap. Con. 371; Ardaseer Cur set fee r. 
Perozeboye (185G), G Moo. Ind. App. 348. Mentd. Nelson 
r. Bridport (1845), 8 Beav. 527 ; V under Bonekt v. 
Thellusbon (1840), 8 C. B. 812 ; Di Sora v. Bliillipps (18G3), 
10 U. L. Cub. G24. 

124. To exclusion of all others.] — IIarrod 

i\ Harrod, No. 442, post. 

.] — See, jurther , Confijct of Laws, 

Vol- XI., pp. 413, 414, Nos. 800-803. 

125. Civil contract & religious vow.] — (1) In 
more modem times, it [the contract of marriage] 
has been considered in its proper light, as a civil 
contract, as well as a religious vow, A like all 
civil contracts will be invalidated by want of 
consent of capable persons (Sir William Scott). 

(2) It is, I conceive, perfectly clear in law that a 
party may come forward to maintain his own past 
incapacity, A also that a defect of incapacity 
invalidates the contract of marriage as well as 
any other contract (Sir William Scott). — 
Turner v . Meyers (1808), 1 Hag. Con. 414 ; 161 
E. K. COO. 

Annotations: — As to (1) Reid. Hancock v. Peaty (1867), 
L. II. 1 P. & I>. 335 ; Mobb r. Mobs, 1185)7] P. 263 ; It. 
v . Bibden, 11910] P. 67. As to (2) Refd. Jackson v. Jack- 
son (1908), 52 Sol. Jo. 535. ( Generally , Mentd. Sherwood 

v. Ray (1837), 1 Moo. I J . C. C. 353 ; It. v. Oxford (Bp.) 
(1879), 4 Q. B. D. 525. 

126. Contract altering relation of parties to 
public.] — Marriage is a contract by which the 
relation of parties to the public is materially 
altered ; it is a contract which is to be entered 


into by the parties with all public notoriety, 
A which is to be performed in a public place. The 
high importance of this contract has required 
by the known law of the country, A every Christian 
country, that there shall be a publication of banns, 
to give validity to a contract sui generis . The 
word “ banns,” in the old German language, 
signified a publication, meaning that there should 
be a previous notification generally to the world, 
that all persons may have notice that such A such 
persons are going to be married. This condition 
is never relaxed but by dispensation in the way of 
licence. If this be so, what is the publication the 
law requires ? I think nothing can be more clear 
than that the publication should notify, what it is 
fit the world, for public purposes, should know, 
that such persons are going to enter into that state 
A condition of life. A publication that A. A B. 
w T ere going to be married, when in fact it was C. 
A D., w r ould be a nullity in itself, A consequently 
a marriage grafted upon it must be a nullity like- 
wise ; A though later times have introduced a 
very relaxed practice, yet by the known law of the 
country it requires a publication by banns, at 
least where not dispensed with by the Ordinary, 
which the statute law reaffirms A strengthens. 
Now it lias been argued that the true A proper 
Christian A surname of the parly cannot be altered 
but by proper authority, by the King’s licence, 
or an Act of the Legislature : yet there may be 
cases, where names acquired by general use A 
habit may be taken by repute as the true Christian 
A surname of the parties. If a poi*son has acquired 
a name by repute, in fact the use of the true name 
in the banns would be an act of concealment, that 
w ould not satisfy the public purposes of the statute ; 
therefore I do say that names so acquired by 
use A habit might supersede the use of the true 
name (Sir William Scott). — Erankland v. 
Nicholson (1805), 3 M. A S. 259, n. ; 105 E. It. 
607. 

Annotations : — Refd. Wilson v. Brockley (1810), 1 Phillim. 

132 ; 1(. v. Si. Faith’s, Newton (J 823), 3 Bow. & By. K. li. 

348 ; B. v. Tibshelf (1830), 1 B. & Ad. 190 ; Allen r. 

Wood (1834), 1 Bing. N. C. 8. 

127. Status arising out of contract.] — (I) Mar- 
riage is based upon the contract of the parties, 
but is a status arising out of the contract to which 
each country is entitled to attach its own condi- 
tions, both as to the creation A duration. 

(2) B., a Portuguese, hut domiciled in England, 
married in England S.. a Portuguese lady, 
domiciled in Portugal. They were lirst cousins, 
A by the law of Portugal, were, except by dis- 
pensation from the Pope, incapable of contracting 
marriage : — Held : the ignorance of the parties, 
as to the effect of Portuguese law upon the validity 
of the ceremony, could not affect the validity 
of the marriage. — Sottomayer v. IJe Barros 
(1879), 5 P. 1). 94 ; 49 L. J. P. 1 ; 41 L. T. 281 ; 
27 W. It. 917. 

Annotations : — As to (1) Refd. Mohs v. Mosh, [1897] P. 2G3 ; 

B. v. Hammersmith Superintendent Registrar of Marriages, 

Kx p. Mir-Anwaruddin, [1917] 1 K. B. 034. Generally , 

Refd. Viditz v. O 'Hogan (1899), 08 L. J. Ch. 553 ; Ogden 

v. Ogden, [1907] P. 107 ; Chetti v . Chetti, [1909] P. 07. 


Sect. 2.- REQUISITES OF A VALID MARRIAGE. 

128. Essentials to validity.] — (1) Concealment 
by a woman from her husband at the time of her 
marriage of the fact that she is then pregnant 
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by another man does not render the marriage 
null & void. 

(2) The English law of the validity of marriage 
is clearly defined. There must be the voluntary 
consent of both parties. There must be com- 
pliance with the legal requirements of publication 
& solemnisation, so far as the law deems it essential. 
There must not be incapacity in the parties to 
marry either as respects age or physical capability 
or as respects relationship by blood or marriage. 
Failure in these respects, but I believe in no others 
(I omit reference to the peculiar statutory position 
of the descendants of George II.) renders the 
marriage void or voidable. It has been repeatedly 
stated that a marriage may be declared null on the 
ground of fraud or duress. But, on examination, 
it will be found that this is only a way of amplifying 
the proposition long ago laid down, that the 
voluntary consent of the parties is required. In 
the case of duress with regard to the marriage 
contract, as with regard to any other, it is obvious 
that there is an absence of a consenting will. 
But when in English law fraud is spoken of as a 
ground for avoiding a marriage, this does not 
include such fraud as induces a consent but is 
limited to such fraud as procures the appearance 
without the reality of consent (Sir Francis 
Jeune, 1\). — Moss v . Moss, [18971 P. 203; 00 
L. .T. P. 154 ; 77 L. T. 220 ; 45 W. 11. 035 ; 13 
T. L. R. 450. 

Annotations :—As to (1 ) Refd. Holt v. Holt (1 90S), 72 .1. 1\ Jo. 
obO. Generali if, Refd. Lieberman v. Lieberruau (1899), 

Jowrs, Jan. 24; Cramp v. Cramp & Five man, 1 11)20 J 
x * lo8« 

129. Whether consent of father necessary — Son 
no longer a minor.] — Leigh v. Winter (1038), 
W. Jo. 411 ; 82 E. It. 215. 

Annotations .-—Mentd. Boiler v. Waterhouse (1C7C), T. Jo. 
01 : West v . Berney (1819), 1 Russ. & M. 431. 


questions without apparent difficulty or confusion, 
very clear Ac cogent evidence must bo given 
before the presumption of consent can be rebutted 
& the marriage annulled. 

Besp, believed that petitioner, who was his 
cousin, was possessed of considerable wealth, Ac, 
having obtained a licence for his marriage with her 
at St. Bride’s Church, in Fleet St., London, drove 
her from Notting Hill, where she was staying with 
friends, to the door of the church under pretence 
of taking her to attend service at St. Paul’s 
Cathedral, lie then threatened that, unless she 
married him, he would shoot himself ; & thoy 
thereupon entered the church, Ac the ceremony 
of marriage between them was gono through, 
petitioner saying she was dazed ; but nothing 
occurred to attract the notice of the minister 
who performed the ceremony. After the ceremony 
resp. drove petitioner back to her friends, left her 
there, Ac never saw her again. The marriage was 
never consummated, Ac petitioner never mentioned 
any of the circumstances to any one until more 
than two years after, when resp.’s father sent the 
marriage certificate over to her mother. There 
was some evidence that petitioner was impression- 
able. The petitioner prayed for a declaration of 
nullity of the marriage :—Held : the evidence was 
not sufficient to rebut the presumption of consent 
arising from going through the ceremony with- 
out complaint or apparent reluctance ; Ac the ct. 
ordered the petition to be dismissed. — Cooper v. 
Crane, [1891] P. 309 ; GIL. J. P. 35 ; sub nom. 
Crane (otherwise Cooper) v. Crane, 10 W. R. 


130. 


Daughter nKi lunger a nunur.j 

Though a parent has no power to prevent the 
marriage of his child [daughter aged twenty-six], 
yet his consent is expected, Ac by the laws of some 
countries necessary. — Woodiiouse v. Shepley 
(1742), 2 Atk. 535 ; 20 E. R. 721, L. C. 

J 1 * # M . ? 
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Consents in case of minors.]— See Sect. 7, sub- 
sect. 5, post. 

Capacity to marry.] — See Sect. 4, post. 
Consanguinity & affinity.] — See Sect. 5, post. 
Consent of both parties.] — See Sect. 3, post. 
Forms & ceremonies.] — See Sect. 0, post. 


Sect. 3.— CONSENT OF BOTH PARTIES. 

Sub-sect. 1. — In General. 

131. Necessity for voluntary consent.] — Turner 
v. Meyers, No. 125, ante. 

Jo?* m J — Moss v. Moss, No. 128, ante. 

133. Must exist at time of marriage.] — 
?, U o r ™f v ' Sullivan (falsely called Oldacre) 
( 1818), 2 Hag. Con. 238; 101 E. R. 728; affd. 
sub nom. Sullivan v. Oldacre (falsely called 
Sullivan) (1819). 3 Phillim. 45. 

Annotation: — Refd. Moss v. Mohs (1897), 6G L. J. P. 154. 

* Pr ®sumption of — Only rebutted by clear & 
cogent evidence.]— When a person of full age & 
ot sound mind has gone through the ceremonv of 
marriage publicly in the presence of witnesses, 
wno discovered nothing in her demeanour to sug- 
gest constraint, & has herself complied witli the 

B^aiity of signing her name & answering 


Sub-sect. 2. — Mistake. 

135. As to character & position.] — (1) Error 
about the family or fortune of the individual, 
though produced by disingenuous representations, 
does not at all affect the validity of the marriage. 
A man who means to act upon such representa- 
tions should verify them by his own inquiries ; 
the law presumes that he uses due caution in a 
manner in which his happiness for life is so 
materially involved, As it makes no provision for 
the relief of a blind credulity, however, it may 
have been produced (Sir William Scott). 

(2) The marriage, except in case of a licence, 
is to be performed by proclamation of banns, 
which is to designate the individual, in order to 
awaken the vigilance of parents & guardians, & 
to give them an opportunity of protecting their 
rights. It therefore requires that the true name 
should he given to them, evidently considering 
that a name assumed for the occasion is a name that 
will not answer the purposes of the provisions. 
Accordingly, this ct. lias conceived itself to be 
carrying the intention of tho law into effect, when 
it has annulled marriages where a false name 
has been inserted in the banns, though no fraud 
were intended ; upon the ground that such pro- 
clamation was no proclamation referring to that 
marriage, but to another transaction ; the marriage 
therefore was without proclamation of banns, Ac 
consequently illegal (Sir William Scott). — > 
Wakefield v. Mackay (1807), 1 Hag. Con. 394 ; 

1 Phillim. 134, n. ; 101 E. R. 593. 

Annotations : — As to (1) Refd. Moss v. Moss, [1897] P. 263. 
As to (2) Refd. Sullivan v. Sullivan (1818), 2 Hag. Con. 
238 ; Allen v. Wood (1834), 1 Bing. N. C. 8 ; i'orry v . 
Meddowcroft (1846), 10 Beav. 122. Gcncrally t Mentd. 
Cramp v. Cramp & Frooinan, [1920] 1\ 158. 

136. .] — Ewino v. Wheatley^, No. 317, 

post. 
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Sect. 3. --Consent of both parties : Sub-sects. 2, 3, 4, 

137. -.] — Sullivan v. Sullivan (falsely 
called Old ACRE) (1818), 2 Hag. Con. 238 ; 101 
E. R. 728 ; ajfd. sub nom. Sullivan v. Old acre 
(FALSELY CALLED SULLIVAN) (1819), 3 Phillim. 45. 
Annotation : — Reid. Moss v. Moss (1897), 60 L. J. P. 154. 

138. As to nature & effect of ceremony.] — 

Lieberman (otherwise Szapira) v. Lieberman 
(1899), Times , Jan. 24 ; previous proceedings , 
sub nom. Szapira (otherwise Lieberman) v. 
Szapira (1898), Times , Dec. 22. 

Annotation : — Consd. Hall v . Hall (1908), 24 T. L. It. 756. 

139. .] — The ct. pronounced a decree of 

nullity of marriage in a case where the marriage 
ceremony was gone through at a register office, 
petitioner not knowing that she was going through 
a ceremony of marriage, but thinking that they 
were merely putting their names down to be 
married in the future, & the marriage never having 
been consummated. — H all v. Hall (1908), 24 
T. L. R. 750. 

140. .] — An Italian went through a cere- 

mony of marriage with an English girl in England 
under the belief that the ceremony was one of 
betrothal only, & did not constitute a marriage. 
There was no subsequent cohabitation or con- 
summation : — Held : there had been no valid 
marriage, as the husband did not know that he 
was going to be married, A did not know until 
later in the day the effect of what had been done, 
& there was nothing in his subsequent conduct 
which amounted to a ratification. — Valier v. 
Valier. (otherwise Davis), Valier v. Valier, 
Valier intervening (1925), 133 L. T. 830 ; 09 
Sol. Jo. 740. 

141. Mistake induced by duress of peti- 

tioner’s mother — Acting in concert with respondent.] 

— Petitioner was induced by her own mother, 
acting in concert with resp. to go through the 
ceremony of marriage with resp. At the time of 
the marriage the mother, who was shown to have 
exercised an abnormal amount of control over 
her daughter, persuaded her that the ceremony 
she had gone through was merely a ceremony of 
betrothal : — Held : petitioner acted under the 
duress of her mother, A was not a consenting party 
of the marriage, & was therefore entitled to a 
decree of nullity. — Ford v. Stier, f 1890] P. 1 ; 
sub nom. Clarke v. Clarke. 65 L. J. P. 13 ; sub 
nom. Clark (falsely called Stier) v. Stier, 
73 L. T. 632 ; sub nom . Stier (otherwise Clarke) 
v. Stier, 11 R. 668. 

Annotations : — Refd. Lieberman v. Lieberman (1899), 
Times, Jan. 24 ; Hall v. Ilall (1908), 24 T. L. It. 756. 


Sub-sect. 3. — Duress. 

See, generally , Contract, Vol. XII., pp. 92 
et seq. 

142. General rule.] — Marriage ought to bo 
free & without compulsion. — Key v. Bradshaw 
(1689), 2 Vern. 102 ; 1 Eq. Cas. Abr. 89, pi. 4 ; 
23 E. R. 675. 

Annotations : — Reid. Atkins v. Far (1739), West temp. Hard. 
589 ; Woodhouse v. Sheploy (1742), 2 Atk. 535. 

143. .] — Although public policy requires 

that a marriago should not be lightly set aside, 


the validity of a contract of marriage must be 
tested in the same manner as that of an ordinary 
contract, & therefore a marriage will be annulled 
if the consent of either party thereto was obtained 
by means of fraud or duress. 

Petitioner, a young woman of twenty-two years 
of age, entitled to a sum of £26,000 in actual 
possession & a considerable sum in reversion, had 
become engaged to resp. & shortly after coming of 
age was induced by him to accept bills to the 
amount of £3,325. The persons who had dis- 
counted these bills subsequently issued writs 
against her, & threatened to make her a bkpt. 
The distress caused by these threats seriously 
affected her health, & reduced her to a state of 
bodily &> mental prostration, in which she was 
incapable of resisting coercion & threats, & being 
assured by resp. that the only method of evading 
bkpey. proceedings A exposure was to marry him, 
she reluctantly went through a ceremony of 
marriage with him at a registrar’s office. In 
addition to other threats of ruining her, resp. 
immediately before the ceremony threatened to 
shoot her, if she showed that she was not acting of 
her free will. The marriage was never con- 
summated, & petitioner resp. separated 

immediately after the ceremony : — Held : there 
was not such a consent on the part of petitioner 
as the law requires for the making of a contract 
of marriage, & that the ceremony before the 
registrar must be declared null A void. — Scott v. 
Sebright (1880), 12 P. 1). 21 ; 56 L. J. P. 11 ; 
57 L. T. 421 ; 35 W. R. 258 ; sub nom. Sebright 
(otherwise Scott) v. Sebright, 3 T. L. R. 79. 

Annotations: — Consd. Moss v. Moss, [1S97J P. 263. Refd. 

Cooper v. Crane, 1 1891 J P. 369. 

144 . ,] — Moss v. Moss, No. 128, ante. 

145. Forcible abduction of ward.] — Tarry v . 
Browne (1661), 1 Sid. 64 ; 82 E. R. 972. 

146 . By guardian.] — Nullity of marriage, 

by reason of forcible or fraudulent abduction of a 
ward of very tender age by her guardian sus- 
tained ultimately on appeal on the facts applying 
to this point. — Harford v. Morris (1776), 2 
Hag. Con. 423 ; 161 E. R. 792. 

Annotations : — Refd. Portsmouth v. Portsmouth (1828), 

1 Hag. Egg. 355; Connelly v. Connelly (1851), 7 Moo. 

P. C. C. 438 ; Fenton v. Livingstone (1859), 33 L. T. O. S. 

335 ; Brook v. Brook (1861), 9 H. L. Cas. 193. Mentd. 

Ii. v. Mill is (1844), 10 Cl. & Fin. 534. 

147. Threats of violence.] — Scott v. Sebrigiit, 
No. 143, ante. 

148. — — .] — A man, after paying to a girl of 
sixteen attentions which she rejected, threatened 
to blow her brains out if she would not consent 
to marry him, <fe produced from his pocket a 
pistol, which he hold at her head. She then 
promised to marry him on condition that lie put 
away the pistol, which he did. A few days later 
she went home, & shortly afterwards he inter- 
cepted her while on a railway journey, & took her 
to the office of a registrar of marriages, stating that 
they were going to see his mother. During the 
marriage ceremony she fainted, &, as soon as it was 
over, she got right away. The marriage was never 
consummated, & the man never insisted upon his 
marital rights. The ct. pronounced the marriage 
to bo null & void. — Bartlett (falsely called 
Rice) v. Rice (1894), 72 L. T. 122. 


PART II. SECT. 3, SUB-SECT. 2. 

138 i. As to nature dfc effect of cere 
mony .] — On the facts; — Held: i 
marriage was void, for want of undci 
standing on the woman’s part of th 
nature of the ceremony. Sc of an; 
intention to contract .- — Re Ah Lii 
(1884), 1 B. C. R., pt. 1 , 261.— CAN. 


138 ii. . ]— Pltf. & deft., who 

were foreign Jews unacquainted with 
English, went through the proscribed 
form of marriage before a magistrate. 
They did not cohabit, & prior to the 
date fixed for the religious ceremony in 
the synagogue pltf. discovered that 
deft, was an apostate : — held : as 


pltf. was unaware that she was being 
morried & believed that the ceremony 
before the magistrate was merely a 
registration of her engagement, the 
marriage must be declared null & void. 
— Rubkns v. Rubkns (1909), 26 S. C. 
617. — S. AF. 
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149. Evidence insufficient to rebut pre- 
sumption of consent.] — A young lady, eighteen 
years of age, entitled to considerable property, her 
parents being dead, having been passing her 
vacation at the house of one of the exors. named in 
her father’s will, whom she considered as her 
guardian, was induced by his brother, who was 
residing in the same house, & was fifty -two 
years of age, to promise to marry him ; she with- 
drew that promise a few days afterwards but was 
importuned again & prevailed upon to renew it, & 
the marriage was celebrated without the knowledge 
of any of her friends, upon a false statement made 
by him of her age & residence in the publication of 
the banns & in the register of the marriage. There 
was no cohabitation, nor consummation of the 
marriage, as she alleged. She, after a few days, 
went to a friend’s house, & by his advice applied 
for an Act to annul the marriage, the same being 
considered valid in law : — Held : it did not appear 
by the evidence that the marriage was not 
solemnised with the free consent of the lady, k 
the case made was not such as to justify legislative 
interference. — Field’s Marriage Annulling Bill 
(1848). 2 II. L. Cas. 48 ; 9 E. R. 1010. 

Annotation :■ — Consd. Cooper v. Crane, [1891] P. 369. 

150. .] — Cooper v. Crane, No. 134, 

ante. 

151. Threats of ruin — Woman in state of mental 
prostration — Incapable of resisting coercion.] — 
Scott v. Sebright, No. 143, ante. 

152. Pressure exercised by mother of petitioner 
— Action in concert with respondent.] — Ford v. 
Stier, No. 141, ante. 


Sub-sect. 4.- -Undue Influence. 

See , generally , Contract, Vol. XII., pp. 98 
et seq. 

153. Between trustee & cestui que trust — 
Cestui que trust of unsound mind — Marriage to 
daughter of trustee.] — A marriage de facto 
solemnised under circumstances of olandestinity, 
inferring fraud k circumvention between a person 
of weak k deranged mind & the daughter of his 
trustee k solr., who had great influence over him 
k by whom lie was clearly considered k treated 
as of unsound mind, pronounced null & void k 
the pretended wife condemned in costs. — P orts- 
mouth (Countess) v. Portsmouth (Earl) (1828), 
1 Hag. Ecc. 355 ; 162 E. It. 611. 

Annotations : — Apld. Wilkinson v. Wilkinson (1845), 4 
Notes of Cases, 295 ; Harrod v . Harrod (1854), 1 K. & J. 
4. Consd. Mordaunt v. Moncreiffe (1874), L. R. 2 Sc. & 
Div. 374. Reid. Hall V. Wright (1859), K. B. & E. 765 ; 
Raker v. Baker (1880), 5 1*. I). 142 ; Mobs v . Moss, [1897] 
P. 263. 


154. Marriage procured by Instigation of man’s 
parents — Woman of tender age — Under their 
custody & control.] — A libel pleading that a 
marriage was procured by the instigation of the 
parents of the man, the woman being only fourteen 
years of age, k under their custody k control, 
was admitted to proof. — Hull v. Hull (falsely 
called M‘ Arthur) (1851), 17 L. T. O. 8. 235; 
15 Jur. 710. 


Sub-sect. 5. — Fraud. 

155. General rule.] — Scott v . Sebright, No. 
143, ante . 

156. Nature of fraud invalidating mar- 

riages.] — Moss v . Moss, No. 128, ante. 

157. Fraud & circumvention — Person of weak 
& deranged mind.] — Portsmouth (Countess) v . 
Portsmouth (Earl), No. 153, ante. 

158. .] — Wilkinson v . Wilkinson 

(1845), 4 Notes of Cases. 295. 

Annotation : — Consd. Moss v. Moss, [1897] P. 263. 

159. Concealment of pregnancy by another 
man.] — Moss v. Moss, No. 128, ante. 

As to licence.] — See Sect. 7, sub-sect. 3, post. 

As to banns.] — See Sect. 7, sub-sect. 1, post. 

160. Power of court to dissolve marriage.] — 
(1) The husband caused the banns to he published 
without the knowledge of the wife, a minor, 
to whom he proposed marriage only the day before 
it took place. For the purpose of concealment, 
the Christian name of the wife was wrongly 
stated, & the age k residence of the husband k 
wife were also falsely described : — Held : the 
marriage was valid, the wife having been un- 
conscious of the irregularity in the publication of 
the banns. 

(2) The ct. has no power to pronounce a decree 
of nullity of marriage, or to dissolve a marriage, 
because of fraud in its inducement. — Templeton 
v. Tyree (1872), 1,. II. 2 P. & I). 420 ; 41 L, J. P. 
& M. 86 ; 27 I,. T. 429 ; 21 W. U. 81. 

Annotations: — As to ( 1) Refd. Andrews v. Ross (1888), 14 
P. D. 15. As to (2) Reid. Moss v. Moss, [1 897] P. 263. 


Sub-sect. 6. — Drunkenness. 

See, generally , Contract, Vol. XII., pp. 41, 42, 
Nos. 199-217. 

161. Marriage in state of intoxication — Void.] — 

Sullivan v. Sullivan (falsely called Old acre) 
(1818), 2 Hag. Con. 238 ; 161 E. It. 728 ; affd. 
sub nom. Sullivan v . Oldacre (falsely called 

Sullivan) (1819), 3 Phillim. 45. 

Annotation : — Consd. Moss r. Mosb (1897), 66 L. J. P. 154. 


PART II. SECT. 3, SUB-SECT. 5. 

155 i. General rule.] — Fraud of 1 lie 
most outrageous & iniquitous character 
does not prevent the marriage being 
binding a* long aB there is actual 
eonsent. — H allman v . IIa llman (1914), 
26 o. W. R. 1 ; 5 O. W. N. 976 ; 15 
B. L. R. 842.— CAN. 


156 i. Nature of fraud invali- 

dating marriages. ] — Fraud is a ground 
for dissolving a marriage, & thcro may- 
bo a fraud in taking advantago of a 
person of weak mind & thus bringing 
about a marriage. Sc such fraud may bo 
as important as it it. had boon actually 
in the marriage itself. — T hakkk v. 
Jknnjhon, [1921] 1 W. W. R. 942.— 
CAN. 


p. Mistake of identity — Induced 
t>V fraud.] — Decree for nullity of 
Jbarriage pronounced on the ground 
that thero had boon an actual mistake 


of identity 8c no consent by petitioner 
to a marriage with rosp., the fraud being 
unquestionably & distinctly proved. — 
Allard yce (falsely called Gordon) 
v. Mitchell (falsely called Gordon) 
(1869), 6 W. W. & A*B. 45.— AUS. 

q. Contract induced by fraud — 
Adoption by innocent party.}-— A con- 
tract of marriage, induced by the 
fraud of one of the parties, may, like 
any other contract, be adopted by 
the innocent party. — Alexander v. 
Alexander, [1920] S.. C. 327 ; 67 Sc. 
L. R. 423 ; [1920] 1 S. L. T. 307 - 
SCOT. 

r. Proceedings for annulment — 
Must be commenced within reasonable 
time.}— It either party is entitled to 
annulment by reason of the fraud of the 
other, proceedings must be taken within 
a reasonable time after discovery of the 
fraud. — H aupt v . Hauft (1897), 14 
S. C. 39.— S. AF, 


PART II. SECT. 3, SUB-SECT. 6. 

6. Marriage in state of intoxica - 
turn.}— In order to render void a cere- 
mony of marriage otherwise valid, on 
the ground that the man was intoxi- 
cated, it must he shown that, there was 
such state of intoxicalion as to deprive 
him of all sense Sc volition, & to render 
him incapable of know ing what, he was 
about. A marriage entered into while 
the man is so intoxicated as to be 
incapable of understanding what he is 
about is voidable only Sc may be 
ratified & confirmed. — Roblin v. 
Roblin (1881), 28 Gr. 439.— CAN. 


t. .] — An irregular marriage 

et aside when it was proved that the 
roman was in such state of intoxica- 
ion as to bo incapable of giving a 
ralid consent. — Johnston v. Brown 
1823), 2 Sh. (Ct. of Sees.) 495. — SCOT, 
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Husband and Wife. 


Sect. 4.— CAPACITY TO MARRY. 

Sub-sect. 1. — In General. 

162. General rule.] — Turner v. Meyers, No. 
125, ante, 

163. .] — (1) A voidable marriage cannot 

be rendered void, after the death of either of the 
parties. 

(2) The canonical disabilities, such as con- 
sanguinity, affinity, & certain corporal in- 
firmities, only make the marriage voidable, & 
not ipso facto void, until sentence of nullity be 
obtained, & such marriages are esteemed valid 
unto all civil purposes, unless such sentence of 
nullity is actually declared during the lifetime 
of the parties (Sir John NicnoLL). 

(3) Civil disabilities, such as a prior marriage, 
want of age, idiotcy & the like make the contract 
void ab initio (Sir John Nicholl). — Elliott v. 
Guru (1812), 2 Phillim. 16 ; 161 E. It. 1064. 

164. .] — Moss v . Moss, No. 128, ante, 

165. Petitioner may plead own past incapacity.] 
— Turner v. Meyers, No. 125, ante. 

Consanguinity & affinity.] — See Sect. 5, post . 


Sub-sect. 2. — Age. 

166. General rule.] — Moss v. Moss, No. 128, 
ante. 

167. Effect of want of age.] — The marriage of 
the heir by her father infra annos nubiles is no 
complete marriage. — Gorge’s Case (1598), 6 Co. 
Hep. 22 a ; Moore, K. 11. 737 ; 2 And. 207 ; 77 
E. K. 286. 

Annotations : — Reid. Holt’s Case (1011), 9 Co. Rep. 131 h. 
Mentd. Revo v. Malster &: Barrow (163.')), Cro. Car. 410; 
Hartley v. Manson (1842), 4 Scott, N. It. 728. 

168 . Power to contract second marriage 

on attaining years of assent.] — Warner v. Babing 
ton (1599), Moore, K. B. 575 ; 72 E. K. 769. 

169. Marriage void ab initio.] — Elliott 

v. Gurr, No. 163, ante. 

170. .] — Nullity of marriage by reason of 

the minority of the husband, established at the 
suit of the wife. — Turner v. Eelton (1812), 2 
Phillim. 92 ; 161 E. It. 1088. 

171. Jewess.] — Nullity of marriage by 

reason of minority established, the woman being 
a Jewess. — Jones v. Robinson (1815), 2 Phillim. 
285 ; 161 E. It. 1146. 

Annotation Consd. It. v. Millie (1814), 10 Cl. & Fin. 534. 

172. Assent after attaining age of assent — 
Effect of.l — Gorge’s Case (1598), 6 Co. Itep. 22 a ; 
Moore, K. B. 737 ; 2 And. 207 ; 77 E. R. 286. 
Annotations: — Refd. Holt’s Case (1611), 9 Co. Rep. 131 h. 

Mentd. Rove v. Malster & Barrow (1635), Cro. Car. 410; 
Hartley v. Manson (1842), 4 Scott, N. R. 728. 

173. .] — The marriage of an infant 

before the age of discretion may be made good by 
subsequent assent. — Ash’s Case (1702), Freem. Oh. 
259 ; Prec. Oh. 203 ; 22 E. It. 1 196. 

174. Marriageable age.] — The law for several 
purposes takes notice of the age of infants. He 
may contract matrimony at the age of twelve. — 
R. v . Weeks (1733), Kel. W. 290 ; 25 E. R. 620. 

175. .] — Infants may contract marriage, 

males at fourteen, females at twelve (Lord 
Hardwicke, C.). — Harvey v . Ashley (1748), 
3 Atk. 607 ; 26 E. R. 1150, L. C. 

Annotations .*— Refd. Caruthers v. Caruthers (1794), 4 Bro. 
C. C. 500 ; Campbell v. Ingilby (1856), 21 Bcav. 567. 


Mentd. Buckinghamshire v. Drury (1762), 2 Eden, 60 ; 
Dumford v. Lane (1781), 1 Bro. C. C. 106 ; Clinton v. 
lloopor (1791), 1 Ves. 173: Field r. Moore, Field v. 
Brown (1855), 25 L. J. Ch. 66. 

Consents in cases of minors.] — See Sect. 7, sub- 
sect. 5, post. 

Consent of both parties.] — See Sect. 3, ante. 


Sub-sect. 3. —Lunatics and Persons op 

Unsound Mind. 

See Lunatics. 


Sub-sect. 4. — Deaf and Dumb Persons. 

176. Necessity for understanding nature of con- 
tract.] — ITarrod v. IIarrod, No. 442, post. 


Sub-sect. 5. — Civil Disability under 
former Marriage. 

Criminal proceedings for offences in relation 
to marriage, see Criminal Law, Vol. XIV., pp. 735 
ct scq. 

177. Effect of— Marriage void.] — A marriage 
when a former husband or wife is alive is null as 
well by the spiritual as the common law ; & they 
arc not husband & wife de facto. — Riddlesdkn 
v . Wogan (1601), Cro. Eliz. 858 ; 78 E. R. 1084. 

178. .] — Elliott v. Gurr, No. 163, 

ante. 

179. .] — Nullity of marriage, by 

reason of a former marriage, established. — 
Bayard p. Morphew (1815), 2 Phillim. 321 ; 161 
E. R. 1158. 

180. Decree ex debito justitiae.] — 

A petitioner is ent itled ex debit o just it ice to a declara- 
tion of nullity of marriage when resp.’s husband 
was alive at the time of the second marriage, & 
the ct. has no discretion as to withholding relief. — 
Bateman v. Bateman (otherwise Harrison) 
(1898), 78 L. T. 472. 

181. Proof of existence of former marriage.] — 

In a suit of nullity of marriage, by reason of a 
former marriage, the identity of the parties is a 
most important point. — Legge v. Dumbleton 
(falsely called Legge) (1845), 9 Jur. 144. 

Essential validity of marriage — By what law 
governed.] — Sec Conflict of Laws, Vol. XI., 
pp. 415 c/ scq. 

Restrictions on marriage after decree of divorce — 
Imposed by lex domicilii.] — See Conflict of Laws, 
Vol. XI., p. 417, Nos. 833, 834. 

Recognition of foreign decrees as to marriage.] — 
See Conflict of Laws, Vol. XI., pp. 428 ct seq. 

Recognition of other modes of divorce.] — See 
Conflict of Laws, Vol. XI., p. 432, Nos. 955, 956. 


Sect. 5.— CONSANGUINITY AND AFFINITY. 

Stjb-sect. 1. — In General. 

182. General rule.] — Moss v. Moss, No. 128, 

ante. 

183. Application of Marriage Act, 1835 (c. 54).] 
— R. v. Chadwick, R. v. St. Giles in the Fields 


PART II. SECT. 4, SUB-SECT. 1. 

a. Marriage of adulterers.] — Inas- 
much as adultery has ceased to bo 
a crime in South Africa all the pains 
& penalties of that offence have also 


fallen away, including the prohibition 
of intermarriage between persons who 
have committed adultery together. — 
Estate Heintamann v. Hkinamann, 
11919] App. D. 99.— S. AF. 


PART II. SECT. 6, SUB-SECT. 1. 

b. Affinity equivalent to consan- 
guinity ,J — There Is by Scots law no 
differenco between consanguinity & 
affinity as regards the forbidden degreos 
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(Inhabitants), St. Giles in tiie Fields v. St. 
Matiy, Lambeth, No. 201, post. 

184, What constitutes affinity — Not intercourse 
without actual marriage.] — Wing v. Taylor 

(FALSELY CALLING HERSELF WlNG), No. 426, post. 


Sub-sect. 2.— What are Prohibited 

Degrees. 

A . In General . 

See Table of Kindred & Affinity (Book of 
Common Prayer) ; 32 Hen. 8, c. 38 ; Act of 

Supremacy, 1558 (c. 1), s. 3. 

185. General rule.] — The most certain rule for 
the extent of the prohibitions is, that it doth 
extend to those that .are near of kin, & to those 
that are near to those that are his near of kin ; 
so not only the propinqui , but the propinquis 
propinqui arc also forbid, & that is the utmost 
extent of it (Vaughan, C.J.). — Hill v. Good (1674), 
Freem. K. B. 167 ; Vaugh. 302 ; 3 Keb. 106 ; 89 
E. K. 120. 

Annotations: — Consd. It. v. Chadwick (ISIS), 11 Q. B. 205. 
Reid. Wortly v. WatkinHon (1076), 3 Keb. GOO ; Butler v. 
Gastrill (1721), Gilb. Oh. 150 ; Middleton v. Crofts (1736), 
2 Atk. G50 ; Brook v. Brook (1861), 0 II. L. Cas. 193 ; 
Wing r. Taylor (falsely calling herself Wing) (1861), 
2 Sw. & Tr. 278 ; K. v. Dibdon, [J910J P. 57. Nentd. 
Camden v. Home (179J), 4 Term Rep. 382 ; Gare v. 
Gapper (1803), 3 East, 472; Gould v. dapper (3 804), 5 
East, 345. 

186. Whether daughter of wife’s sister.] — 

Manues Case (1591), Moore, K. B. 907 ; 72 E. It. 
987 ; sub nom. Man’s Case, Cro. Eliz. 228 ; 4 
Leon. 16. 

Annotations : — Reid. Harrison v. Burwcll (1670), 2 Vent. 0 ; 
Hill v. Good (1674), Freem. K. B. 167 ; Worteslcy’s Case 
(1674), Freem. K. B. 287 ; Butler v. Gastrill (1721), 
Gilb. Ch. 156 ; It. v. Chadwick (1847), 17 L. J. M. C. 33. 

187. .] — Parson’s Case (1605), Co. Litt. 

235 a. 

Annotations : — Consd. It. v. Chadwick, It. v. St. Giles in the 
Fields, St. Giles in the Fields v. St. Mary, Lambeth 
(1848), 11 Q. B. 173. Reid. Harrison i\ Burwcll (1670), 
2 Veut. 9 ; Hill v. Good (1674), Freem. K. B. 167 ; ’Wortly 
t». Watkinson (1676), 3 Keb. 660. 

188. .] — A man may marry his wife’s 

sister’s daughter. — Howard v . Salisbury 
(Chancellor) (1669), 1 Mod. Itep. 25 ; 86 E. It. 704. 

189. .] — The Spiritual Ct. may proceed 

to dissolve a marriage between a man & liis wife’s 
sister’s daughter, for it is within the Levitical 
degrees. — Wortley v . Watkinson (1679), 2 
Show. 70 ; 3 Keb. 600 ; 2 Jaw. 254 ; T. .To. 118 ; 
89 PL It. 800 ; sub nom. Wortesley’s Case, 
Freem, K. B. 287 ; subsequent proceedings , sub 
nom. Watkinson v . Mergatron (1682), T. 
Raym. 464. 

Annotations : — Reid. Butler v. Gastrill (1721), Gilb. Cb. 156 ; 
It. v. Brighton (1861), 1 B. & S. 447 ; tic Phillips, Charter 
v. Ferguson (1918), 88 L. J. Ch. 27. 

190 .] — A man cannot marry his wife’s 

sister’s daughter, for, by affinity, he is her uncle. — 
Clement v . Beard (1699), 5 Mod. Rep. 118; 


87 E. R. 750 ; sul) nom. Abraiiam (or Kennesley) 
v . Bird, Freem. K. B. 511. 

Annotation : — Consd. EUcrton v. Cantrell (1719), 1 Com. 318. 

191. .] — Snowling v. Nuksey (1702), 2 

Lut. 1075 ; 125 E. It. 598. 

Annotation : — Consd. Butler v. Gastrcll (1723), Bunb. 145. 

192. .] — Denny v. Asii well (1717), 1 

Stra. 53 ; 93 E. R. 380. 

193. .] — A marriage with the wife’s sister’s 

daughter was hoi den to be within the Levitical 
degrees ; so a prohibition was denied to the 
Spiritual Ct... where a libel for that purpose was 
exhibited. — Elleuton v. Gastrell (1719), 1 Com. 
318 ; 92 E. R. 1090. 

Annotations : — Apld. It. i\ Brighton (1861), 1 B. & S. 417. 
Refd. Re Phillips, Re Howard, Charter v. Ferguson, [1919] 
1 Ch. 128. 

194. Daughter of wife’s half sister.] — R. v. 
Brighton (Inhabitants), No. 211, post. 

195. Daughter of brother of half-blood.]— 

Oxenham v. Gayue (1673), 5 Bae. Abr. 7th ed. 
294. 

196. Step-daughter.] — Blackmoue & Thorp v. 
Briber, No. 215, post . 

197. Not great-uncle’s widow.] — Harrison v. 
Bur well (1670), 2 Vent. 9 ; Vaugh. 206 ; 86 
E. R. 278. 

Annotations: — Consd. It. v. Chadwick, It. v. St. Giles in 
the Fields, St. Giles in the Fields v. St. Mary, Lambeth 
(1848), 11 Q. B. 173. Reid. Hill v. Good (1672), Freem. 
K. B. 73 ; Wing v. Taylor (1861), 30 L. J. P. M. & A. 
258. Mentd. Alarriot v. Marriot (1725), 1 Stra. 666 ; 
Cainden v. Home (1791), 4 Term Itep. 382 ; It. v. Uibden, 
[1910] J*. 57. 

198. Father’s widow.] — Orchard v . Cobb 
(1692), Return of Appeals before the High Court of 
Delegates, p. 46, No. 9S (Parliamentary Papers. 
199, April 3, 1868). 

A nnotation : Reid. Combo v. Edwards (1878), 42 J. P. 
820. 

199. Sister of mother of first wife.] — The 

marriage of a man with his first wife’s mother’s 
sister is within the Levitical degrees, Sc proliibited 
& a consultation awarded. — B utler v. Gastrell 
( 1723), Bunb. 145; Gilb. Ch. 156; 115 E. R. 627. 

200. Divorced husband’s brother.] — Petitioner 
in 1890 went through a form of marriage with 
resp., who had previously been married to 
petitioner’s brother, whom she had divorced. The 
parties lived together for some years, & a child was 
born of the union, whom petitioner was educating. 
In 1892 a deed was entered into by which resp 
was provided for : — Held : a decree of nullity 
should be granted ; the case was not one in which 
any conditions as to securing an allowance for 
resp. & the child should be attached to the decree, 
& resp. was not entitled to costs. — D’Etchegoyen 
v. D’Etchegoyen (1908), 25 T. L. R. 85. 

201. Degree prohibited by God’s law — 28 Hen. 8, 
c. 7, s. 11.] — (1) The prohibited degrees [in 
Marriage Act, 1835 (c. 51)] are those declared by 
28 Hen. 8, e. 7, s. 11, to be prohibited by God’s 
law, & refer to the decisions of the Ecclesiastical 


Scots law is much more stringent on 
tno subject of the forbidden degrees 
than English law, for it holds all 
marriages within the forbidden degrees 
not only to bo incestuous but severely 
punishable, oven capitally. — Fenton 
v. LmNQSTONE (1859), 21 Dunl. (Ct. 

Sess.) n ; 3 Macq. 497 ; 31 Sc. Jur. 
578. — SCOT. 


., c * •] — In the computation ( 

t * 10 , nogrees within which marriage : 
prohibited a relation of affinity ; 
equivalent to a relation of consai 
guinity. — Purves* Trustees v . Put 
ves (1895), 22 R. (Ct. of Sees.) 513 
a “. I.. R. 379 ; 2 S. L. T. 027 - 


PART II. SECT. 6, SUB-SECT. 2.— A. 

d. Degree prohibited by laxo of 
land.] — Lopez r. Lopez (1885), I. L. It. 
12 Calc. 706.— IND. 

e. Mother's sister.] — Pltf. brought 
this action for the nullity of his marriage 
with deft., who was his mother’s 
sister : — Held : tho parties were witldn 
the prohibited degrees of affinity. — 
Liddell v . Moss (falsely called 
Liddell) (1920), 13 Q. S. R. 104.— 
AUS. 

f. Niece , or niece of deceased wife.] 
— A man may not marry his own 
nieoo neither can ho marry tho niece 
of his deceased wife. — P urviss’ 


Trustees v . Purves (1895), 22 R. 
(Ct. of Sess. ) 513 ; 32 So. L. It. 379 ; 
2 S. L. T. 627 — SCOT. 

g. Widow of father's brother.] — 
A man, whether bachelor or widower, 
may marry the widow of Ills father’s 
brother, i.e. his aunt by affinity. — 
Mills v . Assistant Resident Magis- 
trate of the Cape (1901), 18 S. C. 
342; 11 C. T. R. 438. — S. AF. 

h. Re 1 aHonship of the “ half-blood.**] 
— The term “prohibited degreos of 
consanguinity or affinity,’’ in Divorce 
& Matrimonial Causes Act, 1904, s. 24, 
includes tho “ half-blood.’’ — Wilson 
(otherwise Bennett) v . Bennett 
(1906), 26 N. r A. L. R. 112.— N.Z. 
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Husband and Wipe. 


Sect . 5 . — Consanguinity and affinity: Sub-sects. 2, 
A., B., C. & D.; sub-sects. 3 & 4. 6: 

1 & 2.J 

Cts. at that time. Consequently, the marriage of 
a man with the sister of his deceased wife is pro- 
hibited & void. 


(2) This law extends to an illegitimate as well 
as a legitimate child of the late wife’s parents. — 
R. v. Chadwick, R. v. St. Giles in the Fields 
(Inhabitants), St. Giles in the Fields v. St. 
Mary, Lambeth (1848), 11 Q. B. 173 ; Cripps’ 
Church Cas. 31 ; 1 7 L. J. M. C. 33 ; 10 L. T. O. S. 
155; 11 .T. P. 839; 12 Jur. 174; 2 Cox, C. C. 
381; 110 KR. 441. 

Annotations : — As to (1) Consd. Fenton v. Livingstone (1859), 
38 L. T. O. S. 335. Apld. Brook v. Brook (1861), 9 H. L. 
Cas. 193. Reid. R. v. Brighton (1861), 1 B. & S. 447 ; 
He De Wilton, Do Wilton v. Monteflore, [1900] 2 Ch. 481 ; 
Banister v. Thompson, [1908] P. 362 ; R. v. Dibdin, [1910] 
P. 57. 


Marriage with illegitimate relations.] — See Sub- 

sect. 2, ll., post. 


B. Marriage with Deceased Wife's Sister. 

See Deceased Wife’s Sister’s Marriage Act, 1907 
(c. 47). 

202. Deceased Wife’s Sister’s Marriage Act, 
1907 (c. 47) — Effect of — Law altered in civil sense 
only.] — -The [above Act] seems to recognise a 
distinction between the civil & ecclesiastical 
aspects of marriage, & to alter the law as to the 
one without purporting to affect the law as to the 
other. If the Act had merely repealed the 
statutory prohibition of marriage with a deceased 
wife’s sister, 32 Hen. 8, c. 38, the result as far as 
ecclesiastical law is concerned, would have been 
clear. Canon 99. already abrogated by Marriage 
Act, 1835 (c. 54), with regard to legal proceedings 
to annul marriages within the prohibited degrees, 
would, so far as marriages with a deceased wife’s 
sister are concerned, have become repugnant to 
statute & therefore altogether inoperative : 25 
Lien. 8, c. 19, s. 3. But the apparent intention 
of the recent Act is to alter the law in a civil sense 
only, so that it cannot be said to have necessarily 
affected the canon (Dean of Arches). — Banister 
& Wife v. Thompson, [1908] 1\ 302 ; 24 T. L. R. 
841 ; sub nom. R. v. Dibdin, Ex p. Thompson, 
101 L. T. 10(5 ; subsequent proceedings , sub nom. 
Thompson v. Dibdin, [1912] A. C. 533, H. L. 

203. Marriage validated for all pur- 

poses — Wherever contracted.]— Sect. 1 of above 
Act validates a marriage between a man & his 
deceased wife’s sister, for all purposes, whether the 
marriage is contracted within or without the realm, 
& whether before or after the date of the passing 
of the Act. — Thompson v. Dibdin, [1912] A. C. 
533 ; 81 L. J. K. B. 918 ; 107 L. T. 06 ; 28 T. L. R. 
490 ; 50 Sol. .To. 047, H. L. ; affg. S. C. sub nom. 
R. v. Dibdin, [1910] P. 57, C. A. 

204. Retrospective operation of.] — Thomp- 

son v. Dibdin, No. 203, ante. 

205. Death of party before passing 

of Act.] — (1) Sect. 1 of above Act applies to & 


makes valid a marriage with a deceased wife’s 
sister although, owing to the death of one of the 
parties, the assumed relationship of husband & 
wife has ceased to exist before the date of the 
passing of the Act. 

(2) The spes successionis which the brother of a 
person has during his lifetime to a share of his 
property, as one of lus next of kin, in the event of 
his dying intestate, is not an “ interest in 
expectancy ” protected by sect. 2 of above Act. — 
Re Green, Green v. Meinall, [1911] 2 Ch. 275 ; 
80 L. J. Ch. 023 ; 105 L. T. 300 ; 27 T. L. R. 490 ; 
55 Sol. Jo. 552. 

Annotation : — As to (2) Refd. Re Madge, [1913] 2 Ch. 92. 

206. Saving rights under — Spes succes- 

sionis in property — Not “ interest in expectancy.”] 

— Re Green, Green v. Meinall, No. 205, ante. 

207. Existing interests not affected.] 

— ^(1 ) A man died in 1902 having by his will given 
his property upon trust to pay his wife the income 
thereof wlule she remained Ids widow, with a 
gift over on her death or second marriage. In 
1904 she went through the ceremony of marriage 
with her deceased sister’s husband, but this 
marriage was validated by sect. 1 of above Act, 
which was passed & came into operation on Aug. 28, 
1907 : — Held : the effect of sect. 2 of the Act was 
that pltf. was still entitled to receive the income of 
testator’s property. 

(2) Semitic : although the Act renders valid as 
civil contracts previous marriages with deceased 
wives’ sisters, it does not alter or interfere with 
any rights of property depending on the previous 
marriages not being valid . — Re Whitfield, Hill 
v . Matiiie, [1911] 1 Ch. 310 ; 80 L. J. Ch. 203 ; 
103 L. T. 878 ; 27 T. L. R. 203 ; 55 Sol. do. 237. 
Annotation: — As to (2) Refd* He Springfield, Davies v . 
Springfield (1922), 38 T. L. R. 263. 

208. .] — Re Crosby’s Trusts* 

Smith v. Metherell (1919), 147 L. T. Jo. 00. 

209. .] — A marriage settlement 

executed in 1869 provided that after the death 
of the husband & wife the incomo should be held 
in trust for the children of the husband by the wife 
& by any future wife. The first wife died in 1874, 
& in 1884 the husband married his deceased wife’s 
sister. Such a marriage was at that time invalid. 
There were three children of each marriage, & the 
three children of the second marriage were born 
before the passing of above Act : — Held : as the 
three children of the first marriage had, at the 
passing of the Act, a vested interest in remainder, 
the case fell within sect. 2 of above Act & the 
children of the second marriage were not entitled 
to any share in the settled fund. — Re Springfield, 
Davies v. Springfield (1922), 38 T. L. R. 263 ; 
00 Sol. Jo. 268. 

Foreign marriages.] — See Conflict of Laws, 
Vol. XI., p. 414, Nos. 804-800. 

C. Marriage with Deceased Husband's Brother . 

Sec Deceased Brother’s Widow’s Marriage Act, 
1921 (c. 24). 


PART II. SECT. 6, SUB-SECT. 2. — B. 

k. Deceased B ife*8 Sister's Morriaoe 
Ad , 1907 — Savina rights under . ) — 

A testatrix nominated her two sons, 
A. & B. her residuary legatees. 
Both A. & B. predeceased testatrix. 
A. died in 1899, leaving issuo a 
son, X., who survived testatrix. B. 
died in 1912 without issue. Testa- 
trix had two other children by a second 
marriage, both of whom survived her. 
Tills marriage, which was contracted 
prior to 1907, was with the husband of 
her deceased sister : — Held : the 


children of the second marriage were 
entitled to share in the undisposed of 
personal estate of testatrix equally 
with her grandson by her first marriage, 
just as if the second marriage had 
always beon legal. A prospective 
next-of-kin of a living person has not 
got such a title or interest as is saved 
by Deceased Wife’s Sister’s Marriage 
Act, 1907, s. 2. — He Butler, Joyce v. 
Brew, [1918] 1 I. R. 394.— IR. 

1. Validity . ] — By English law as 
adopted in this province in 1792, 
marriage with a deceased wife’s sister 
was not ipso facto void, hut was 


esteemed valid for all civil purposes, 
unless annulled during the lifetime of 
the parties. Such remained the law 
here until 45 Viet. c. 42 (D.), which 
removed all disabilities . — He Murray 
Canal, Lawson v. Towers (1884), 6 
O. R. 685.— CAN. 


PART II. SECT. 6, SUB-SECT. 2.— C. 

m. Validity .] — A marriage be- 
tween a woman & her deceased 
husband ’8 bro thcr is witlilu the 
prohibited degrees of consanguinity or 
affinity & is voidable during the life- 
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Foreign marriages.] — See Conflict of Laws, 
Vol. XL, p. 416, No. 807. 

D. Marriage with Illegitimate Relations . 

210. General rule.] — Horner v, Liddiard 

(OTHERWISE WlIITELOCK, FALSELY CALLING iier- 

self Horner), No. 360, post 

211. .] — (1) The marriage of a man with 

the daughter of the half sister of his deceased wife 
is null & void by Marriage Act, 1836 (c. 64). 
(2) No settlement can be derived through such a 
marriage. (3) A marriage within the prohibited 
degrees of consanguinity or affinity is null & void, 
although one of the parties is illegitimate. — R. v. 
Brighton (Inhabitants) (1861), 1 B. & 8. 447 ; 
30 L. J. M. O. 197 ; 5 L. T. 60 ; 26 J. P. 630 ; 9 
W. R. 831 ; 321 E. R. 782. 

Annotations: — As to (1) Apld. lie Phillips, lie Howard, 
Charter v. Ferguson, [1919] 1 Ch. 128. As to (2) Apld. lie 
Phillips, He Howard, Charter v. Ferguson, 11919] 1 Ch. 
128. 

212. .] — (1) A marriage by a husband with 

the daughter of his deceased wife’s illegitimate 
brother is void. 

(2) A marriage within the prohibited degrees 
is bad, though one of the parties is illegitimate. 
Deceased Wife’s Sister’s Marriage Act, 1907 (c. 47), 
merely removes one of the prohibited degrees, <fc 
does not affect or alter the others. The law on 
this subject, as ascertained in the Ecclesiastical 
Cts. is merely sanctioned <fc confirmed by Marriage 
Act, 1836 (o. 64). — Re Phillips, Re Howard, 
Charter v. Ferguson, |1919j 1 Ch. 128 ; 88 L. J. 
Ch. 27 ; 120 L. T. 213 ; 35 T. L. 11, 98 ; 63 Sol. 
Jo. 116. 

213. Within Lcvitical degrees.] — Marriage with 
a relation [sister’s daughter] though illegitimate, 
within the Levitical degrees, is illegal. — H aines r. 
Jeffreys (1096), 1 Com. 2 ; Comb. 356 ; 1 Ld. 
Raym. 68 ; 92 E. R. 928 ; sub worn . Haines i\ 
Jesoott, 5 Mod. Rep. 168. 

Annotations : — Consd. It. v. Brighton (1801), 1 IL &S. 417. 
Refd. Jlomor v. Horner (1799), 1 Hag. Con. 337. 

214. Illegitimate daughter of sister.] — Haines 
v. Jeffreys, No. 213, ante, 

215. Illegitimate daughter of wife.] — Incest 
would arise equally if the woman was the legiti- 
mate or the illegitimate daughter of a wife. — 
Blackmork & Thorp v. Brider (1816), 1 Hag. 
Con. 393, n. ; 2 Phillim 359 ; 101 E. R. 593. 
Annotations : — Refd. Chick v. Itamsdalo & Chick (1835), 1 

Curt. 34 ; WoodH v. Woods (1840), 2 Curt. 510 ; Combo 
v. Edwards (1878), 3 1*. D. 103. Mentd. Mackonoeliie v. 
Penzance (1881), C App. Cas. 424. 

216. Daughter of wife’s Illegitimate sister.] — 

R. v. Brighton (Inhabitants), No. 211, ante . 

217. Daughter of wife’s illegitimate brother.] — 
Re Phillips, Re Howard, Charter v. Eerguson, 
No. 212, ante. 


218. Application of Marriage Act, 1835 (c. 54), 

s. 2.] — R. v. Chadwick, R. v, St. Giles in the 
Fields (Inhabitants), St. Giles in the Fields 
v. St. Mary, Lambeth, No. 201, ante. 

Prohibited degrees generally, see Sub-sect. 2, 
A., ante. 


Sub-sect. 3. — Effect of Marriage within 
Prohibited Degrees. 

219. Marriage voidable.] — Elliott v. Gurr, No. 
163, ante . 

220. Marriage void.] — R. v. Chadwick, R. v, 
St. Giles in the Fields (Inhabitants), St. 
Giles in the Fields v, St. Mary, Lambeth, No. 
201, ante . 

221. No settlement derived therefrom.] — 

R. v. Brighton (Inhabitants), No. 211, ante . 


Sub-sect. 4. — Remarriage of Divorced 

Persons. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (e. 49), s. 3 84 (1). 


Sect. 6.— FORMS AND CEREMONIES. 

Sub-sect. 1. — In General. 

Celebration.] — See Sect. 8, post. 

Preliminaries to celebration.] — See Sect. 7, post. 
By what law governed — Where conflict of laws.] 

— See Conflict of Laws, Vol. XI., pp. 417 
el seq . 


Sub-sect. 2. — Contracts ter verba de 

pr/rsenti. 

222. Nature & effect of — Former law.] — The 

first & material point for consideration in this 
case is, as to the effect, by the law of England, 
previous to the Marriage Act, of a contract or 
engagement of matrimony per verba de praiscnti ; 
by which 1 understand a contract of present 
marriage ; for that is the sense in which these 
words are used in all the text-writers & reports 
of decisions upon the subject. “ Spousals de 
prsesenti,” Swinburne says, “ are a mutual contract 
or promise of present matrimony ; as when the 
man doth say to the woman, ‘ I do take thee to 
my wife ; <fc she then answereth, i I do take thee 
to my husband.’ ” Such a contract entered into 
between a man & a woman was indissoluble ; the 
parties could not, by mutual consent, release each 


time of the parties. — O ust v. Oust, 
[1912] S. R. Q. 157.— AUS. 

n. Cannot be Questioned after 

death of one parti /.] — Kidd v. Harris 
(1901), 22 C. L. T. 25 ; 3 O. L. R. 00 ; 
1 O. W. It. 141. — CAN. 


PART II. SECT. 5, SUB-SECT. 3. 

219 i. Marriage voidable .] — Marriage 
within the prohibited degrees prescribe* 
in 28 Ilonry VIII. c. 7, are voidable 
during the lifetime of tho parties 1^ 
the Supreme Ct. of N.S.W. in iti 
Matrimonial Causes Jurisdiction.-— 
Mtller y. Major (1900), 4 C. L. R 
*19. — AUS. 

219 ii. .] — Tho intestate, H. M. 

was married in this province in 1851 
ro the sister of the doocased wife, bj 
\r?J n had children , & died in 1856 

ti cut ; though the marriage was voidable 
during the lives of both parties to it 


yet not having boon called in question 
till after the husband’s death, it must 
now bo treated as indissoluble, & that 
the issue thereof were entitled as heirs. 
— Hodginh v. McNkil (1862), 9 Gr. 
305.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

o. General rule.] — A clorgyman Is 
not bound to perform tho ceremony of 
marriage, but if ho does, tho rites & 
usages of his church or denomination, 
Sc the accustomed form, although 
unmeaning, must be followed . — He 
Ah Lie (1884), 1 IL C. R. pt. 1 261.— 
CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

p. Validity of. 1 — Marriages per 
verba de preesenii were not invalidated 
by the 7 Will. IV., No. 6. — R. v. 
Roberts (1850), 1 Legge, 544. — AUS. 


q. .] — A marriage per verba 

dc preesenii is invalid, except where it 
takes place in a barbarous country, 
where no legal solemnisation of 
marriage is obtainable. — He Siieran 
(1899), 4 Terr. L. R. 83.— CAN. 


r. .1 — A written declaration 

>f marriage de presenti signed by both 
mrties, & delivered by the man to 
he woman, conclusivoly establishes 
he contract. — Forster v. Foiwter 
1R72P I., u. *2 &■. Div. 244. — SCOT. 


s. Subsequent, conduct of parlies 

inconsistent with marriage.] — After a 
family supper, one of the party a 
bachelor — put a ring on tho finger 
of one of the daughters, a spinster, & 
said to her, “ Maggie, you are my wife 
before heaven — so help me, oh God 1 
Tho two thereupon kissed each other, 
& Maggie said, “ Oh, Major t ” Their 
health was drunk, & they were 
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Sect . 6. — Forms and ceremonies: Sub-sect. 2. Sect. 
7 : Sublet. 1, A., B. C. (a), (?>) (c).] 

other from the obligation. Either party might, 
by a suit in the spiritual ct., compel the other to 
solemnise in facie ccclcsioc. It was so much a 
marriage, that, if they cohabited together before 
solemnisation, they could not be proceeded against 
for fornication, but merely for a contempt. If 
either of them cohabited with another person, the 
parti cc anight be proceeded against for adultery. 
The contract was considered to be of the essence 
of matrimony, A was, therefore, & by reason of 
its indissoluble nature, styled in the ecclesiastical 
law “ veram matrimonium ,” & sometimes “ ipsum 
matrimonium .” Another A most important effect 
of such a contract was, that, if either of the parties 
afterwards married with another person, 
solemnising the same in facie ecclesice , such marriage 
might be set aside even after cohabitation A the 
birth of children, A the parties compelled to 
solemnise the first marriage in facie ecclesice . 
Such were the effects of a contract of marriage per 
verba de preesenti (Lord Lyndiiurst, C.). 

(2) The necessity for the presence of such a 
clergyman [in episcopal orders] must be qualified 
with the condition that his attendance may by 
possibility be procured (Lord Campbell). — R. v. 
Milljs (1844), 10 Cl. A Fin. 534; 8 Jur. 717; 
8 E. R. 844, H. L. 

Annotations : — As to (2) Consd. Lightbody v. West (1902), 
87 L. T. 138. Reid. Catherwood r. Caslon (1814), 13 
M. A W. 2G1 ; Reran v. M'Mahon (1861), 30 L. J. P. M. 
A A. 61 ; Culling v. Culling, [1896] 1*. 116. Generally, 
Consd. Beamish v. Beamish (1861), 9 H. L. Cas. 274. 
Refd. Maclean v. Crist all (1849), 7 Notes of Cases, Supp. 
xvii ; II. v. Mainwariug (1856), 7 Cox, C. C. 192. Mentd. 
O’Connell v. It. (1844), 11 Cl. & Kin. 155 ; It. v. Chadwick 
(1846), 11 J. P. 140 ; Caiterall v. Caiterall (J847), 1 ltob. 
Keel. 304, 580; It. v. Canterbury (Arehbp.) (1848), 11 
Q. JL 483 ; Hope v. Hope (1858), 1 Sw. & Tr. 94 ; Prineo 
of Wales Assee. v. Harding (1858), E. B. A 10. 183 ; A.-G. 
v. Windsor (1860), 8 II. L. CaB. 369 ; Beaehey r. Brown 
(1860), E. B. & E. 796 ; Sicliel v. Lambert, (1861), 15 
C. B. N. 8. 781 ; Tt. v. Fanning (1866), 14 W. It. 701 ; 
Exeter (Bp.) r. Marshall (1868), L. It. 3 H. L. 17 ; Phillips 
r. Eyre (1870), L. Jt. 6 Q. B. 1 ; Thompson v. Ward, Ellis 
v. Burch (1871), 24 L. T. 679 ; 11. u. Allen (1872), L. B. 
1 C. C. R. 367 ; Anderson v. Morion (1876), 1 App. Cas. 
713 ; Maekonochio v. Penzance (1881), 6 App. Cub. 421 ; 
Moss v . Moss, 11897] 1*. 263 ; London Tram. Co. v. L. C. C., 
[1 898 J A. C. 375 ; lie Do Wilton, Do Wilton v. Montellore, 
[1900] 2 Ch. 481; It. v. Canterbury (Arehbp.) (No. 1) 
(1902), 71 L. J. K. B. 894 ; Usher’s Wiltshire Brewery v. 
Bruce, [1915] A. C. 433. 

See, also , cases infra. 


Sect. 7 . — PRELIMINARIES TO CELEBRATION. 

Sub-sect. 1. — Publication of Banns. 

A. In General . 

223. Necessity for.] — By Act of Uniformity, 
1558 (c. 2), & Act of Uniformity, 1(562 (c. 4), the 


laity are bound by the Rubric against marrying 
without publication of banns, A by the first Act 
are expressly punishable by the censures of the 
Church. — M iddleton v. Crofts (173(5), 2 Atk. 
050; Ridg. temp. H. 100; 2 Stra. 1050 ; Cunn. 
55, 114 ; Lee temp. Hard. 57, 320 ; 2 Barn. K. B. 
351 ; Kel. W. 148 ; 20 E. R. 788. 

Annotations: — Consd. Wynn v. Davies A Woovcr (1835), 

1 Cart. 69. Mentd. It. v. York (Arehbp.) (1795), 6 Teim 
Itep. 490 ; Dakins v. Seaman (1842), 9 M. A W. 777 ; 
It. v. Chadwick (184 6), 11 J. P. 140 ; Shepherd v. Payno 
(1863), 9 Jur. N. S. 354 ; Exeter (Bp.) v. Marshall (1868), 
L. It. 3 11. L. 17 ; It. v. Allen (1872), L. Jt. 8 Q. B. 69 ; 
B. v. Shouldham (1872), 37 J. P. 310 ; It, v. Morton (1873), 
42 L. J. M. C. 58 ; Jenkins v. Cook (1875), L. It. 4 A. & E. 
463 ; Maekonochio v. Penzance (1881), 6 App. Cas. 424 ; 
B. v. York (Arehbp.) (1888), 20 Q. li. D. 740 ; Kutncr v. 
Phillips, (1891] 2 Q. B. 267 ; Exp. Brinckman (1895), 11 
T. L. B. 387 ; Marshall v. Graham, Bell v. Graham, 11907] 

2 K. 13. 112 ; It. v. Dibdin, 11910] 1\ 57. 

224. .] — By the Canon Law, which is 

binding on the clergy, it is highly criminal to 
celebrate marriage without a due publication of 
banns ; which must suppose information as to 
the residence.— P riestley v. Lamb (1801), 0 Vcs. 
421 ; 31 E. R. 1124. 

Annotations Consd. Wynn v. Davies A Weever (1835), 
1 Curt. 69. Mentd. lie Martin, Exp. Van Samian (1846), 
De G. 303. 

225. Object of publication — Notification to 
world generally.] — F rankland v. Nicholson, No. 
120, ante. 

226. To awaken vigilance of parents & 

guardians.] — W akefield v. Mackay, No. 135, 
ante. 

227. .] — Holmes v. Simmons (falsely 

called Holmes), No. 317, post. 

IS. Nolicc lo Clergyman. 

See Marriage Act, 1823 (c. 76), s. 7. 

228. Seven days’ notice — Object of — Clergyman 
to inquire into residence of parties.] — Nicholson 
v. SQUIRE, No. 237, post. 

See , also. No. 224, aide. No. 230, post. 

229. .] — Parties, concerned in the 

marriage of a male infant ward of the ct., attending 
by order, the clergyman, appearing exculpated, 
was discharged, with costs out of pocket from the 
infant’s estate. The others ordered to attend the 
master on an inquiry, whether the marriage, by 
false names, was valid ; A upon the report a suit 
for nullity of marriage at the expense of the infant’s 
estate was ordered ; A all the parties were 
restrained by injunction from all intercourse, 
personal, by correspondence, or otherw ise, with the 
infant. 

If the parties have been married by false names, 
that affects the validity of the marriage ; A how 
is that to be discovered, unless those inquiries are 
made, which the Act of Parliament [20 Geo. 2, 
c. 23] directs ; declaring, that no minister shall 


forthwith “ bedded,” according to an 
obsolete Scotch fashion : — Held: no 
marriage wuh contracted. — Stkuart v. 
Robertso.v (J875), L. It. 2 So. A Div. 
494. — SCOT. 

t. .] — The parties, who 

had long been on terms of sexual 
intimacy, went through a ceremony of 
marriage per verba de preesenti. After 
the ceremony the parties did not take 
up house together, & the woman 
continued to use her maiden name to 
which sho had rover ted after the 
divorce, but the man frequently visited 
her & Htayod in her house, as he had 
done before, & from time to time 
gave her money. He never told his 
relatives that ho was married, nor 
did he introduce the woman to any of 
his friends as his wife. During his 
last illness he did not send for her, A 
he stated on his deathbed that she 


had no edaim upon him. He made no 
irovibion for her in his will, A the only 
ettcr written to him by her which was 
produced was inconsistent in the mode 
of address A the stylo of signature with 
the status of a wife : — Held: the evi- 
dence of the circumstances surrounding 
the ceremony was not so satisfactory 
A complete as to overcome the con- 
clusion to ho drawn from the subse- 
quent conduct of tho parties that a 
genuine marriage had not taken place. 
— Davidson v. Davidson, [19211 S. C. 
341— SCOT. 


PART II. SECT. 7, SUB-SECT. 1.— A. 

223 i. Necessity for .] — Regular mar- 
riages in facie ccclesim must he pre- 
ceded by banns ; tho proclamation 
thereof being inter sacra , A forming 
part of tho Church discipline ; the 


civil power in this matter supporting 
the ecclesiastical authority. — Hutton 
v. Harper (1876), 1 App. Cas. 464.* — 

SCOT. 

a. flow yorerned.] — M., was mar- 

ried to N. on one calling of banns, 
a dispensation having been procured 
from the Homan CathoJic Archbishop 
for the other two calls, both parties 
belonging to that faith : — Held : 26 

Geo. II., c. 33, was in force in Canada 
as to publication of banns. — O’Connor 
v. Kennedy (1888), 15 O. B. 20.* — 
CAN. 

b. Effect of — Not an attempt to 
marry .J — Tho act of causing the 
publication of harms of marriage is an 
act done in the preparation to marry, 
but does not amount to an attempt 
to marry. — B. v. Peterson (1876), 
J.L. K. 1 All. 310.— IND. 
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be obliged to publish banns between any persons, 
unless they shall seven days at least before the 
time required for the first publication deliver to 
such person, etc., a notice in writing of their true 
Christian A surnames, A of the house or houses of 
their respective abodes within such parish, etc., 
A of the time, during which they have dwelt in 
such house or houses respectively ; most anxiously 
providing the means of knowing, who the 
individuals are, for the protection, not only of the 
clergyman, but also, as this case proves, of the 
parties themselves, against the frauds, of which 
they may be mutually the victims (Lord Eldon, 
C.). — Warter v. Yorke (1815), 19 Ves. 451 ; 34 
E. 11. 584. 

Annotation : — Reid. Wynn v. Davies & Wecvcr (1 83.0), 1 
Curt. 69. 


230. 


Power of clergyman to dispense with 


— On own responsibility — Liability to Ecclesiastical 
courts for neglect.] — Articles, against a clergyman, 
for publishing banns of marriage between persons 
not parishioners of, nor resident in, his parish ; A 
for marrying such persons, admitted. 

These Acts of Parliament [20 Geo. 2, c. 33, A 
4 Geo. 4, c. 70] do not, A were not meant to, 
repeal the authority of the Ecclesiastical Gts. in 
cases of this description, but one A the other may 
be put in execution ; A this, even in eases where 
the conduct of the minister may have been such as 
to render him liable to an indictment A conviction 
of felony (Sir Herbert Jenner). 

The law is not imperative upon [the clergyman] 
to require seven days’ notice before he publishes 
the banns, nor would he be punishable for 
publishing the banns without that particular 
notice, or the expiration of the seven days ; but 
if he chooses to dispense, with the notice which he 
is entitled to require. A if it should turn out that 
the parties are not entitled to have the banns 
published in his parish, lie must take upon himself 
the consequence of his own neglect to do that which 
the law has provided for his security ; he cannot 
be allowed to shelter himself under the excuse that 
he was ignorant of the fact of their non-residence 
in the parish, when he might, A ought to have 
inquired into the facts (Sill Herbert Jenner). 

The original jurisdiction which the Ecclesiastical 
Gts. possessed A exercised in cases of this descrip- 
tion is not taken away by any of the statutes ; the 
ordinary is still entitled to proceed to the correction 
of any of his clergy who may offend against* the 
order of the church, in publishing banns A 
solemnising matrimony in any other manner than 
that prescribed by the law (Sir Herbert Jenner). 
— Wynn v. Davies A Wekver (1835), 1 Curt. 09 ; 
103 E. It. 21. 


a. 


The Publication . 


(r/.) Form . 

See Marriage Act, 1823 (c. 70), s. 2. 

231. Form in Rubric not strictly obligatory.] — 
(1) A man who has been in fact married may be a 
witness to prove such marriage illegal. 

(2) The form of words prescribed by the Rubric 
for the publication of banns need not be precisely 
followed, this part of the Act of Parliament [20 
Geo. 2, c. 33] being merely directory. — Stan den 
v. Stan den (1791 ), Peake, 45, N. P. 

Annotations : — As to (1) Refd. Tt. i\ Sourton (1836), G Nov. 
A M. K. B. 575. As to (2) Refd. Wilkinson r. Payuo 
(1791), 4 Term Hop. 468. Ur nr rally, Mentd. Sussex 
Peerage Case (1844), 11 Cl. & Fin. 85. 


(b) Time. 

Sec Marriage Act, 1823 (c. 70), s. 2. 

232. On three successive Sundays At which 


service & at what stage in the service — Provision for 
lack of regular Sunday services — Marriage Act, 
1823 (c. 76), s. 21 .]— R. v. Benson (1856), Times, 
July 12 ; 1 Phillim. Eccl. Law, 2nd cd. p. 588. 

(c) Place . 

Sec Marriage Act, 1823 (c. 70), ss. 2, 3, 12 ; 
Marriage Confirmation Act, 1830 (c. 18), ss. 2, 3 ; 
23 A 24 Viet. c. 24. 

Place of solemnisation of marriage — According 
to rites of Church of England.] — See Sect. 8, sub- 
sect. 1, B., post. 

233. Church of adjoining parish — Church being 
under repair.] — A church being under repair, A 
shut up, a publication of banns in the church of an 
adjoining parish held to be sufficient. — S t allwood 
v. Tuedger (1815), 2 Phillim. 287 ; 101 E. K. 
1147. 

Annotations : — Expld. Oattcrall v. Sweetiuan (1845), 1 Hoi). 

Ecc.l. 304. Consd. Chichester v. Mure (1863), 3 fc>\v. & Tr. 

223. 

See Marriage Act, 1823 (c. 70), s. 13 ; 4 Geo. 4, 
c. 32, s. 1. 

234. District chapelry — Effect of formation of 
Peel parish — Necessity for sanction of marriages 
in the chapel.] — ( 1 ) Where a district chapelry had 
been carved out of an ancient parochial chapelry, 
A part of such district chapelry had been formed 
into a Peel parish, A the incumbent of the ancient 
parochial chapelry claimed to be entitled to publish 
banns, A celebrate marriages between persons 
resident in such district chapelry A Peel parish, 
A to receive the fees for such offices : — Held : 
when marriages were sanctioned in tlie chapel 
attached to the district chapelry, the incumbent 
of the district chapelry had an exclusive right to 
publish banns, A celebrate marriages between 
persons residing in the district chapelry, A to 
receive the fees for so doing ; A the creation of the 
Peel parish out of the district chapelry did not 
restore the rights o[ the incumbent of the ancient 
parochial chapelry ; A therefore, whatever might 
be the rights as between the incumbents of the 
district chapelry A Peel parish, the incumbent of 
the ancient parochial chapelry had no right to 
perform such offices, or receive the fees in the 
Peel parish. 

(2) Where a licence to marry at a particular 
church is in proper form, the incumbent of such 
church is not only entitled, but compellable to 
perform the ceremony ; A the responsibility of 
ascertaining that one of the persons to be married 
has dwelt for lifteen days in the district for which 
the licence has been granted rests on the ordinary 
granting it, A not on tlie officiating minister. — 
Tuckness v. Alexander (1803), 2 Drew. A Sm. 
014 ; 2 New Rep. 480 ; 32 L. J. Gh. 791 ; 8 L. T. 
82 i : 9 Jur. N. S. 1020 ; 11 W. It. 938 ; 02 E. It. 
752. 

Annotations : — As to (2) Consd. Ex v • Brinckman (1895), 11 

T. L. It. 387. ({aurally, Mentd. Fitzgerald i\ Fitzpatrick 

(1864), 12 W. It. 771 ; Stewart v . West Derby Burial 

Board (1886), 34 Ch. D. 314; Haig v. Barlow (1891), 

Trist. 149. 

235 . Becoming separate parish for “ eccle- 

siastical purposes 99 — New Parishes Act, 1843 
(c. 37), ss. 11, 15 — New Parishes Act, 1856 
(c. 104), ss. 14, 15.] — The publication of the banns 
of marriage A the solemnisation of marriage are 
kl ecclesiastical purposes ” within New Parishes 
Act, 1850 (c. 104), s. 14, A, where a district be- 
comes witliin this sect, a separate A distinct 
parish for ecclesiastical purposes, the incumbent 
of such parish lias the exclusive right of performing 
the office of marriage in the case of persons resident 
in his parish, A of receiving the feet- for such 
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Sect, 7. — Preliminaries to celebration : Sub-sect, 1, C* 
(c), D, & E, (a) (5), i ., ii, & Hi.] 

marriages, & consequently the incumbent of the 
mother parish has no right to solemnise such 
marriages in the church of the mother parish or 
to receive the fees for the same. — Fuller v. 
Alford (1883), 10 Q. B. D. 418 ; 52 L. J. Q. B. 
265 ; 48 L. T. 431 ; 47 J. P. 423 ; 31 W. It. 522. 
Annotation Reid. It. v. Dibdin, [1910] P. 57. 

In case of officers, seamen or mariners — On books 
of one of H.M. ships at sea.] — See Naval Marriages 
Act, 1908 (c. 26), s. 1. 

Where one party resident in Scotland.] — See 

Marriages Validity Act, 1886 (c. 3), s. 1. 

Chapels licenced by bishop — Persons residing 
within limited district.]— See Births & Deaths 
Registration Act, 1837 (c. 22), s. 34. 

.] — See Births & Registration Act, 1837 

(c. 22), s. 33. 


D. Residence of Parties. 

236. Duty of clergyman to inquire into residence.] 

— Priestley v. Lamb, No. 224, ante . 

237. .] — Clergymen celebrating marriage 

by banns without making the inquiry directed by 
the Marriage Act, liable to ecclesiastical censure, 
at least, perhaps to other consequences. The 
marriage however good ; though neither party 
was resident in the parish. 

The Act of Parliament [26 Geo. 2, c. 33] has a 
clause expressly requiring that no person, vicar, 
minister, or curate shall be obliged to publish 
banns, unless the persons to be married shall 
seven days at least before the time required for the 
first publication of such banns, respectively deliver 
or cause to be delivered to such parson, etc., a 
notice in writing of their true Christian name & 
surnames & of the house or houses of their 
respective abodes within such parish, etc. ; & of 
the time during which they have dwelt, inhabited, 
or lodged in such house or houses respectively. 
The clergyman therefore has only to repair to 
the house in which they are represented to have 
lived ; & to inform himself whether the statement 
is true (Lord Eldon, C.). — Nicholson v. Squire 
(1809), 16 Ves. 259 ; 33 E. R. 983, L. C. 

Annotations : — Reid. Wynn v. Davies & Weevcr (1835), 

1 Curt. 69 ; Tuckness v. Alexander (1863), 2 Drew. & 

Sm. 614. 

238. .] — Wynn v. Davies & Weever, 

No. 230, ante. 

Object of seven days’ notice.] — See No. 237, 

ante. 

239. One party only resident In parish.] — 

Marriage by banns legal, though only one of the 
parties resided in the parish. — Robinson v. Grant 
(1811), 18 Ves. 289 ; 34 E. R. 327, L. C. 

240. Neither party resident in parish.] — The 
banns were published by the name of Long instead 
of Longley, & in a parish to which the parties did 
not belong : — Held : a false & fraudulent publica- 
tion, & the marriage null & void. — v . 

Longley (1794), 1 Phillim. 148, n. ; 161 E. R. 
943. 

241. .] — Nicholson v. Squire, No. 237, 

ante, 

242. .] — On an indictment for bigamy, if 

the first marriage was by banns, it is no objection 
that the parties did not reside in the parish where 
the banns were published & the marriage cele- 
brated. — R. v. Hind (1813), Russ. & Ry. 253, 
C. C. R. 

243. .] — Diddear (falsely called Fawcit, 

otherwise Savtll) v, Faucit, No. 417, post. 

244. Admissibility of evidence of non- 


residence — Marriage Act, 1823 (c. 76), s. 26.] — 
By a petition for nullity of marriage a husband 
alleged that his marriage was null & void on the 
ground that neither he nor his wife had lived in the 
parish where the banns were published previous 
to the ceremony : — Held : no evidence could be 
given in regard to the matter owing to the pro- 
visions of above sect. — Bodman v. Bodman 
(otherwise Perry) (1913), 108 L. T. 383 ; 29 
T. Ii. It. 348 ; 57 Sol. Jo. 359. 

245. Liability of clergyman for publication 

— Waiver of seven days’ notice.] — Wynn v. Davies 
& Weever, No. 230, ante. 

Place of solemnisation of marriage.] — See Sect. 
8, sub-sect. 1, B., post. 


E. False Names and Descriptions . 

(a) In General. 

246. Publication In false names — No publication.] 

— A publication of banns in false names is no 
publication. — Early v. Stevens (1785), cited 2 
Hag. Con. 147 ; 161 E. It. 697. 

Annotations: — Folld. Pougot v. Tomkins (1812), 2 Hag. 
Con. 142. Refd* Wright v. Elwood (1837), 1 Curt. 662. 

247. Banns duly published — Mistake as to sur- 
name In register — Erroneous entry by clergyman.] 

— Copps v. Follon (1794), 1 Phillim. 145, n. ; 
161 E. It. 943. 

Annotation: — Consd. Wilson v . Brockloy (1810), 1 Pliilliin. 
132. 

Undue publication — Under Marriage Act, 1823 

(c. 76), s. 22.] — See Sub-scct. 1, E. (6), post. 

Prior to Marriage Act, 1823 (c. 76), s. 22.] 

— See Sub-sect. 1, E. (c), post. 


(6) “ Persons wilfully and knowingly intermarrying 
'without due publication 
i. In General. 


See Marriage Act, 1823 (c. 76), s. 22. 

248. General rule.] — Suit of nullity of marriage 
under Marriage Act, 1823 (c. 76), by reason of 
undue publication of banns sustained ; both 
parties having “ knowingly & wilfully intermarried 
after such undue publication.” 

In all cases of this kind, three questions neces- 
sarily arise : whether a marriage lias been had 
between the parties to the suit ; whether there 
has been an undue publication of banns ; whether 
both parties were cognisant of the undue publica- 
tion before the marriage was celebrated (Sir 
Herbert Jenner). — Tongue v. Allen (1835), 
1 Curt. 38 ; 163 E. R. 13 ; affd. sub nom. Tongue 
v. Tongue (1836), 1 Moo. P. C. C. 90, P. C. 
Annotations : — Consd. Goth port z v. Kcnsit (1872), L. 11. 
13 Kq. 369 ; 11. v. Rea (1872), L. K. 1 C. C. H. 365 ; Tem- 
pleton v. Tyree (1872), L. 11. 2 P. & D. 420. Refd. Wright 
v. Ehvood (1837), 1 Curt. 6G2 ; Dormer v. Williams (1838), 
1 Curt. 870 ; Clowes v. Clowes (1842), 2 Notes of Cases, 1 ; 
Onue v. Holloway (1847), 5 Notes of Cases, 267. 

249. Principles on which court will act.] — 

(1) Marriage without due publication of banns 
not void under Marriage Act, 1823 (c. 76), unless 
both parties cognisant of the undue publication. 

(2) Scmble : a marriage without any publication 
of banns, would be held to be without due publica- 
t.mn of banns under Marriage Act, 1823 (c. 76), 


* (3) In all cases of this description it is the duty 
of the ct. to be extremely cautious in pronouncing 
a marriage, solemnised between two parties, null 
&; void, & to examine the whole of the evidence 
produced in proof of the nullity with great vigi- 
lance & jealousy ; because, in these cases, 
opportunities are offered to parties to practise 
fraud & collusion ; & this is the more necessary, 
where the party, whose interests are apparently 
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affected, A whose object it is to uphold the mar- 
riage endeavoured to be set aside, seems to have 
afforded every facility to the other party. Where 
the party before the ct., whose interests are affected 
abandons his cause, the ct. would be inclined 
to withhold its interposition for the protection of 
such a party ; but where the interests of third 
parties A of the public are concerned, it is a duty 
incumbent on the ct. to be upon its guard against 
surprise (Sir Herbert Jenner). — Wright v . 
Elwood (1837), 1 Curt. 662; 163 E. R. 231; 
previous proceedings (1835), 1 Curt. 49; (1829), 
2 Hag. Ecc. 598. 

Annotations : — Consd. It. v. Millis (1844), 10 Cl. & Fin. 534 : 

Tompleton v. Tyrco (1872), L. It. 2 P. & D. 420. 

250. Marriage without any publication — 
Whether without “ due publication.”] — Wright 
v. Elwood, No. 249, ante . 

251. Distinction between marriages by banns & 
marriages by registrar’s licence.] — Plummer v . 
Plummer, No. 342, post 

Marriages by superintendent registrar’s certificate 
— Or certificate & licence.] — See Sub-sect. 4, post. 

ii. Knowledge of Parlies. 

See Marriage Act, 1823 (c. 76), s. 22. 

252. General rule.] — Tonoue v . Allen, No. 
248, ante, 

253. .] — Midgeley (falsely called 

Wood) v. Wood, No. 269, post . 

1 254. Knowledge of both parties essential.] — 
To render a marriage invalid within Marriage Act, 
1823 (c. 76), s. 22, it must be contracted by both 
parties with a knowledge that no due publication 
has taken place. Therefore, where the intended 
husband procured the banns t-o be published in 
a Christian A surname which the woman had never 
borne, but she did not know that fact until after 
the solemnisation of the marriage : — Held : the 
marriage was valid. — R. v. Wroxton (In- 
habitants) (1833), 4 B. & Ad. 610 ; 1 Nev. A 
M. K. B. 712 ; 1 Nev. A M. M. C. 479 ; 2 L. J. 
M. C. 64 ; 110 E. K. 597. 


(2) The husband deposed that prior to the 
marriage the intended wife neither directly 
nor indirectly took any step towards the publi- 
cation of the banns, but left the matter entirely 
to him. There was no evidence of knowledge on 
her part beyond her signature of the marriage 
register with the omission above mentioned, that 
not being her usual form of signature. She being 
dead, A the marriage having been reputed good 
throughout her life, that is to say, for upwards of 
twenty-four years : — Held : tho ct. could not 
impute to the wife knowledge of the omission of 
tho name in the instructions for publication of 
banns. — Gompertz v. Kensit (1872), L. K. 13 
Eq. 369 ; 41 L. J. Ch. 382 ; 26 L. T. 95 ; 36 
J. P. 548 ; 20 W. P. 313. 

258. .] — In charges of bigamy it is in- 
cumbent upon the jjrosecution to prove tho 
validity of the first marriage. Where, therefore, 
the first marriage has been contracted without 
the due publication of banns required by Marriage 
Act, 1823 (c. 76), the prosecution, in order to show 
that the case is not within the statute, must prove 
that the want of due publication was unknown 
to one of the parties previously to the marriage. 

The prisoner went through the form of mar- 
riage with a woman whose surname was Abel. 
In order to conceal the fact, lie published her banns 
in the surname of Anderson, but, except that she 
signed the register in the name of Anderson, 
there was no evidence to show that she knew of 
the misdescription until after the solemnisation 
of the marriage. Subsequently, A during her 
lifetime, the prisoner went through the ceremony 
of marriage with another woman: — Held: as in 
order to render a marriage invalid within Marriage 
Act, 1823 (c. 76), s. 22, it must be contracted by 
both parties with a knowledge that no duo 
publication of banns had taken place, it w r as 
incumbent on the prosecution to show that 
one of the parties was unaware of the misdescrip- 
tion, A there was no evidence of such want of 
knowledge.-— R. v. Nay (1887), 16 Cox, 0. (J. 292. 


Annotations : — Consd. Tongue v. Allen (1835), l Curt. 38; 
Gompertz v. Konsit (1872), L. It. 13 Eq. 309 ; Templeton 
v. Tyree. (1872), L. 1\. 2 1\ & 1). 420. Folld. It. v. Kay 
(1887), 16 Cox, a C. 202. Refd. Wright v. Elwood (1837), 
J Curt. 662 ; Clowes v. Jones (1843), 7 Jur. 908 ; It. v. 
Fanning (1866), 10 Cox, C. C. 411; It. v. Itea (1872), 
L. It. 1 C. C. It. 365. 

255. -.] Wright v . Elwood, No. 219, ante. 

256. -Templeton v . Tyree, No. 160, 
ante. 

257. -.] — (l) A marriage solemnised after 
an undue publication of banns will not be held 
null A void under the pm visions of Marriage 
Act, 1823 (c. 76), unless it be shown that both 
parties “ knowingly & wilfully ” concurred in such 
undue publication. Where an intending hus- 
band, then a minor, & desiring to have a secret 
marriage, gave instructions for the publications of 
banns, & in such instructions omitted two of His 
own Christian names & one of the Christian names 
of his intended wife, also a minor, & the names 
w ere entered with such omissions in the register 
of banns, there being no evidonce of how the 
banns were actually published, A the names were, 
after the ceremony, signed by the respective 
parties, with the same omissions, in the register, 
there being no further evidence besides that of 
the husband, who deposed that he omitted the 
names, not thinking or believing he was acting 
contrary to law, & for brevity’s sake only, & 
the marriage having been reputed good for more 
than thirty years : — Held : the husband was 
not proved to have committed any offence against 
the statute. 


259. Positive & direct proof of fraud not 

necessary.] — Nullity of marriage by reason of 
undue publication of banns pronounced for, on 
evidence that both parties were cognisant of the 
fraud. It is not necessary that there should be 
positive A direct proof that the false publication 
was with a view to fraud ; but there must be 
evidence of concert between the parties. — Orme v. 
Holloway (falsely calling herself Orme) 
(1847), 5 Notes of Cases, 207. 

260. Strict proof of knowledge essential.] — 

Hadley v. Reynolds (circa 1835), cited 1 Curt. 47. 

Annotations : — Consd. Tongue v. Allen (1835), 1 Curt. 38. 

Refd. Wright v. Elwood (1837), 1 Curt. 662. 

iii. Variations in Christian Names . 

See Marriage Act, 1823 (c. 76), s. 22. 

Knowledge of both parties as to undue publication 

-Essential to invalidate marriage.] — See Sub- 
sect. 1, E. (6) ii., ante . 

261. „ Addition or suppression of one Christian 
name — Without fraudulent intent — Consent of both 
parties.] — In the publication of banns, in 1817, a 
woman named Mary Hodgkinson wits called White, 
a surname entered by mistake in the register of 
her baptism, but which she had never gone by or 
been entitled to. The false name was given to the 
officiating clergyman without any intention to 
mislead, nor did any individual having an interest 
in the marriage appear to have been deceived : — 
Held : the marriage was void. It might have been 
otherwise if, without any fraudulent intent, there 
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Husband and Wife. 


Sect. 7. — Preliminaries to celebration: Sub-sect . 1, 
[ E (6) £«., wl, v. & vi (c), F . <fc 67.] 

had been only a partial variation of the name, or 
the addition or suppression of one Christian name, 
or the name had been one, which the party had 
ever used or been known by. — K. v, Tibshelf 
(Inhabitants) (1830), 1 B. & Ad. 190 ; 8 L. J. O. S. 
M. C. 120 ; 1 09 E. B. 758. 

Annotations: — Distd. It. v. Wroxton (1833), 4 B. & Ad. 
640. Refd. Alien v. Wood (1834), 1 Bing. N. C. 8 ; It. 
v. Kay (1887), 16 Cox, C. C. 292. Mentd. It. v. Fanning 
(1866), 10 Cox, C. C. 411. 

262. Suppression of Christian name or names — 
Knowledge of both parties — Marriage void.] — 

A marriage by banns when by the consent of both 
parties one of the Christian names of the man, a 
minor, was omitted for the purpose of concealment 
is null & void under Marriage Act, 1823 (c. 70), 
ss. 7, 22. Qu. .* if only one of the parties knew 
of the false publication. — Wiltshire v. Prince 
(1830), 3 Hag. Ecc. 332 ; 102 E. B. 1170. 

Amiolations : — Folld. Tongue v. Tongue (1830), 1 Moo. 
P. C. C. 90. Refd. It. v. Wroxton (1833), 4 B. & Ad. 640 ; 
Wright v. Elwood (1837), 1 Curt. 602 ; Dormer v. Williams 
(1838), 2 J. r. 809. 

263. — .] — A marriage by banns, 

in the publication of which one of the Christian 
names of the man, a minor, was designedly con- 
cealed, & which was solemnised in such imperfect 
name, held void under Marriage Act, 1823 (c. 70), 
ss. 7, 22, the judicial committee being of opiniou 
that the circumstance of the man omitting to 
sign liis full Christian names in the register 
indicated his participation in the previous false 
publication. — Tongue v. Tongue (1830), 1 Moo. 
P. C. C. 90 ; 12 E. B. 745, P. C. ; affg. S. C. sub 
nom . Tongue v. Allen (1835), 1 Curt. 38. 

Annotations: — Consd. Gompertz v. Kensit (1872), L. R» 
13 Eq. 309 ; Templeton v. Tyree (1872), L. It. 2 P. & D. 
420. Refd. Wright v. Elwood (1837), 1 Curt. 002 ; 
Dormer v. Williams (1838), 1 Curt. 870 ; Clowes v. Clowes 
(1842), 2 Notes of Cases, 1; Orme v. Holloway (1817), 
6 Notes of Cases, 207 ; li. v. Rea (1872), L. It. 1 C. C. It. 
300. 

264. .] — Nullity of marriage by 

reason of undue publication of banns iironounced 
for ; both parties being cognisant of the undue 
publication. 

Taking the whole of the case together it seems 
to me difficult to come to any other conclusion 
that can be justified by the evidence than that the 
omission of the name of “ Charles ” wilfully 
& knowingly is sufficiently brought home to both 
the x>arties ; & 1 therefore may pronounce a sen- 
tence of nullity of marriage (Hr. Lushington). — 
Biusaly v. Beed (1841), 2 Curt. 833 ; 1 Notes of 
Cases, 121 ; 103 E. B. (501. 

265. • — — .] — Orme v. Hou.oway 

(falsely calling herself Orme) (1847), 5 
Notes of Cases, 2(57. 

266. Knowledge of one party only — Mar- 

riage valid.] — Gompertz v. Kensit, No. 257, ante . 

267. Giving false Christian name — Knowledge 
of one party — Marriage valid.] — B. v. Wroxton 
(Inhabitants), No. 254, ante . 

268. - .] — Templeton v. Tyree, 

No. 160, ante . 

269. Knowledge of both parties — Marriage 

void.] — A marriage, by banns, where the publica- 
tion of banns was in the name of “ John ” instead 
of “ Bower,* * the Christian name of the man, both 
parties being at the time of the solemnisation of 
the marriage aware of such misdescription was 
pronounced null. — Midgeley (falsely called 
Wood) v . Wood (1859), 4 Sw. & Tr. 267 ; Sea. 
& Sm. 70 ; 30 L. J. P. M. & A. 57 ; 164 E. B. 1518. 

Annotation: — Consd. Church w' a rd v. Churchward, [1896] 
r> 


iv. Variations in Surnames . 

See Marriage Act, 1823 (c. 76), s. 22. 

Knowledge of both parties as to undue publication 
— Essential to invalidate marriage.] — See Sub- 
sect. 1, E. (b) ii., ante, 

270. False surname — Concurrence of both 
parties — Marriage void — No intent to deceive.] — 

B. v. Tibshelf (Inhabitants), No. 261, ante. 

271. Widow assuming maiden 

name.] — One F. on his death bequeathed to his 
widow certain rents, with a proviso that they 
should go over to his children in the event of her 
marrying again. The widow married one G. 
by banns, in which she was, for the purpose of 
concealing the fact of the marriage, described by 
her maiden name. In an action by testator’s 
daughter against the personal representatives of 
G., to recover the amount of rents received by 
him during the life of Mrs. F., & whilst she & G. 
cohabited as man & wife : — Held : the forfeiture 
did not take place, the marriage being void ; & 
defts. were not estopped from taking advantage 
of its invalidity. — Allen v. Wood (1834), 1 Bing. 
N. C. 8 ; 4 Moo. & S. 510 ; 3 L. J. O. P. 219 ; 131 
E. B. 1020. 

272. Assuming mother’s maiden 

name.]- Orme v. Holloway (falsely calling 
herself Orme) (1817), 5 Notes of Cases, 267. 

273. .] — The illegitimate 

daughter of a woman who had lost her original 
name & acquired another was married by banns 
published in her original name, not as being the 
daughter of such mother, but of the mother’s 
brother, who, at the marriage, also represented 
himself as her father : — Held : under the cir- 
cumstances, which were surrounded with fraud, 
the marriage was had without due publication of 
barms, &, both parties being cognisant thereof, 
was null & void. — T ooth v . Barrow (1854), 1 
Ecc. & Ad. 371 ; 164 E. B. 2L4. 

274. Rectification just before 

marriage solemnised.] — In the publication of banns 
the woman’s name was published as Morumild 
instead of Wormald. When in the vestry of the 
church, before the solemnisation of the marriage, 
the clergyman called out the name's from the 
barms book in the presence of both parties. Tlie 
woman thereupon stated that her name was 
Wormald, A it was so entered by the clergyman 
in the marriage register .- — Held : an undue 
publication of banns, A the marriage j^ronounced 
null. — Wormald v. Neale & Wormald (falsely 
called Neale) (1868), 19 L. T. 93. 

275. Whether second marriage 

bigamous.] — B. v . Kay, No. 258, ante . 

276. .]— Where two persons had 

knowingly & wilfully intermarried after publica- 
tion of banns in a false name :~IIcld : tho mar- 
riage was null & void under Marriage Act, 1823 
(c. 70), s. 22. — Small v. Small & Furber (1923), 
67 Sol. Jo. 277. 

277. Knowledge of one party only — 

Marriage valid.] — B. v. Wroxton (Inhabitants), 
No. 254, ante. 

278. Partial variation of surname — No fraudu- 
lent intent.]— B. v. Tibshelf (Inhabitants), No. 
261, ante. 

v. Acquired Names . 

Sec Sub-sect. 1, F., posh 


vi. Pulse Hcscrijdions, 
See Sub-sect. 1, G., post . 
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Part 11. -Marriage. 


( c ) Prior to Marriage Act, 1823. 

See , now, Marriage Act, 1823 (c. 76), s. 22. 

279. Assumption of false names.] — 

Longley (1794), 1 Phillim. 148, n. ; Frankland 
v. Nicholson (1805), 3 M. & S. 259, n. ; Wake- 
field v . Mackay (1807), 1 Hag. Con. 394 ; Mather 
v. Ney (1807), 3 M. & S. 265, n. ; Warter v. 
Yorke (1815), 19 Ves. 451 ; Meddowcroft v. 
Gregory (1816), 2 Hag. Con. 207 ; Wyatt v. 
Henry (1817), 2 Hag. Con. 215 ; Sullivan v. 
Sullivan (falsely called Old acre) (1818), 2 
Hag. Con. 238. 

280. Assuming additional Christian name.] — 

Tree v. Quin (1812), 3 M. & S. 266 ; IIeffer v. 
Heffer (1812), 3 M. & S. 265, n. ; Fkllowes v. 
Stewart (1815), 2 Phillim. 257. 

281. No explanation offered.] — Green v. 

Dalton (1822), 1 Add. 289. 

282. Omission of Christian names.] — Pouget 
v. Tomkins (1812), 2 Hag. Con. 142 ; Stanhope 
v . Baldwin (1822), 1 Add. 93. 

283. Impersonation of party whose name pub- 
lished.] — Stayte v . Farquilarson (1826), 3 Add. 
282. 

284. Slight variations.] — Dobbyn v. Oorneck 
(1812), 2 Phillim. 102. 

Acquired names.] — See Sub-sect. 1, F., post. 
False descriptions.] — See Sub-sect. 1 , G., post 


F. Acquired Names. 

Sec Marriage Act, 1823 (c. 76), s. 22. 

Knowledge of both parties as to undue publication 
— Essential to invalidate marriage.] — See Sub 

sect. 1, E. (6) ii., ante. 

285. General rule.] — Frankland v . Nichol- 


son, No. 126, ante. 

286. .] — The law certainly requires a 

publication by the name under which the party 
is known ; the intended marriage must be 
publicly notified, & can only be notified by using 
the name by which the party is known ; but 
there can be no doubt but that a name acquired 
by reputation may be superseded by another 
name of habit & reputation ( per Cur.). — Wilson 
v. Brockley (1810), 1 Phillim. 132 ; 161 E. It. 937. 

287. -Nullity of marriage, by a publica- 
tion of banns in a false name, sustained. 

In the present case there is proof that the 
name of Thomas was given <fc generally used. . . . 
Mr. Henry afterwards came to England, but there is 
no proof as to his life, or actions, for a space of 
two years. If, during that time, lie had adopted 
the name of Charles in such a way as to supersede 
that of Thomas ; if he had by general use acquired 
a kind of prescriptive right to it, & it had gone 
forth to the world as his proper designation, it 
has been decided both here & in the cts. of common 
law, that this would be the true name for the 
purpose of a publication of banns (Sir William 
Scott). — Wyatt v. Henry (1817), 2 Hag. Con. 
215 ; 161 E. Ii. 720. 

288. ■.] — Diddear (falsely called Fawcit, 

otherwise Savill) v. Faucit, No. 417, post. 

289. Abandonment of acquired name — Mar- 
riage invalidated by.] — Frankland v. Nicholson, 
No. 126, ante. 

290. .] — Tooth v. Barrow, No. 273, 

ante. 


291. Assumption of acquired name.] — A per- 
son whose baptismal & surname was A. was 
married by banns by the name of G., having been 
Known, m the parish where he resided & was 
married, by that name only, from his first coming 
into the parish till his marriage, which was about 
three years : — Held : the marriage was valid, <fc 

J. — VOL. XXVII. 


therefore tho wifo & children entitled to the 
husband’s settlement. — K. v. Billing shurst 
(Inhabitants) (1814), 3 M. & S. 250 ; 105 E. It. 
603. 


Annotations : — Reid. It. v. Tibshelf (1830), 1 B. & Ad. 190 : 

Allen v. Wood (1834), 1 Bing. N. 0. 8. 

292. No fraudulent intent.] — Where a 

married woman, upon the death of her husband, 
assumed her maiden name, & after the lapse of 
several years was married, by bamis, to a second 
husband in that name, with the description of 
“ widow ” : — Held : in the absence of fraud, such 


marriage was legal, & her settlement followed 
that of the second husband. 

But when the party has assumed a new name, 
not for any fraudulent purpose but fairly 
openly & has for a considerable period used & 
been known by that name, then, it has been in 
several cases decided, a marriage under that name 
is valid (Bayley, ,T.). — It. v. St. Faith’s, Newton 
(Inhabitants) (1823), 3 Dow. & Ity. K. B. 348 ; 
2 Dow. & By. M. C. 34. 

293 . Used by party previously.] — K. v. 

Tibshelf (Inhabitants), No. 261, ante. 

294. Marriage in stage name.] — Diddear 
(falsely called Fawcit, otherwise Savill) r. 
Faucit, No. 417, post. 

295. Name acquired by previous marriage — 
Whether superseded by name acquired by repute — 
Marriage between parties previously divorced.] — 

Petitioner having obtained a decree dissolving her 
marriage with resp., subsequently re-married him. 
This second marriage was celebrated after publica- 
tion of banns, in which petitioner was described 
by her name of marriage, she having in the interval 
between the decree dissolving her first marriage & 
the celebration of the second usually passed by her 
maiden name. On an application to annul such 
marriage by reason of an undue publication of 
banns : — 1 1 eld : a name acquired by marriage can 
only be superseded by a reputed name in cases 
where the name had been so far acquired by repute 
as to obliterate the name acquired by marriage. — 
Fendall v. Goldsmid (1877), 2 P. D. 203 ; 40 
L. J. P. 70. 

Annotation ; — Reid. Cow Icy v. Cowley, [1901] A. (J. 450. 


G. False Descriptions. 

See Marriage Act, 1823 (c. 76), s. 22. 

Knowledge of both parties as to undue publica- 
tion — Essential to invalidate marriage.] — See Sub- 
sect. 1, E. (6) ii., ante. 

296. Of status — No obligation as to true 
description — Woman falsely described as widow.] — 

There was no fraud on any one, the husband 
having been previously made acquainted with 
all the circumstances. The woman is a major, 
<fc there is no person on whom fraud could 
operate. Neither the Act of Parliament nor the 
Rubric require a description of the status of the 
parties, & therefore the circumstance of her having 
been described as a widow is not material {per 
Cur.). — Mayhew v. Mayhew (1812), 3 M. & S. 
266 ; 2 Phillim. 11 ; 105 E. B. 611. 

Annotations : — Reid. Anon. (1857), Dca. Sc Sw. 295; lie 
Rutter, Donaldson v. ltuttcr, [1907] 2 Cli. 592. 

297 . Married woman described as spinster 

— Death of first husband after publication — Prior 
to marriage.] — Wright v. Elwood (1837), 1 

Curt. 662 ; 163 E. B. 231 ; previous proceedings 
(1835), 1 Curt. 49 ; (1829), 2 Hag. Ecc. 598. 

Annotations : — Refd. R. v. Mlllis (1844), 10 Cl. & Fin. 534 ; 
Templeton v. Tyree (1872), L. R. 2 I*. & D. 420. 

298. Of residence & ages of both parties — 
Knowledge of one party.] — Templeton v . Tyree, 
No. 160, ante. 




Husband and Wife. 


Sect, 7. — Preliminaries to celebration: Sub-sect. 1, 
H. ; sub-sects. 2 & 3, A., B. & C. (a), (b), (c) 

II. Time within which Marriage celebrated after 

Publication. 

299. Within three months of publication of 
banns — Marriage Act, 1823 (c. 76), ss. 9, 22.] — 
The due publication of banns of marriage was 
completed on July 1, & the marriage took place 
on Oct. 1 following. Sect. 9 of above Act requires 
marriages by banns to be solemnised within three 
months after the complete publication of banns : — 
Held : the marriage was valid, it not being found 
that the parties knowingly & wilfully intermarried 
without due publication of banns. — R. v. Clarke 
(1867), 16 L. T. 429 ; 16 W. 11. 796 ; 10 Cox, 
C. C. 474, C. C. R. 


Sub-sect. 2. — Special Licence. 

Power of Archbishop of Canterbury to grant.] — 
See 26 Hen. 8, c. 21, ss. 2-12 ; Marriage Acts, 1823 
(c. 76), s. 20; 1836 (c. 85), s. 1. 


Sub-sect. 3. — Common Licence. 

A. In General . 

300. Legal authority to clergyman to solemnise 
marriage — Right to delay on suspicion of fraud.] — 

A licence from the ordinary is a legal authority 
to a clergyman to solemnise a marriage, but if a 
clergyman suspects fraud, delay may be justifiable 
for the sake of inquiry. 

A minister is guilty of a breach of his duty who 
should refuse to marry pursuant to a proper licence 
from his ordinary (Sir George Lee). — Argar v . 
Holdsworth (175$), 2 Lee, 515 ; 161 E. R. 424. 

Annotations : — Consd. Exp. Brinckman (1895), 11 T. L. it. 
387. Refd. Banister v. Thompson, 11908] I*. 362 ; R. 
v . Dibdon, 11910] P. 67. Mentd. It. v. Oxford (Bp.) 
(1879), 4 Q. B. 625. 

Refusal to marry where licence issued .] — See 

Ecclesiastical Law, Vol. XIX., p. 456, Nos. 
3028 et seq. 

301. Intended for use of grantee only.] — Cope 
v . Hurt (falsely calling herself Cope), No. 821, 
post. 

302. .] — A licence under which marriage 

has been solemnised, & in which one of the parties 
is described by a name wholly different from his 
own, is not void by the misdescription. Semble : 
it would be void if the name of one person had been 
inserted with a fraudulent intention that the licence 
should be used by another. 

The distinction between banns & licences is 
clear ; & although perhaps if a licence were 

obtained for one person with the intention that it 
should be used for another, such a licence might 
not be valid, that is not the case here, & the 
objection cannot prevail ( Patteson, J.). — Lane 
v. Goodwin (1843), 4 Q. B. 361 ; 3 Gal. & Dav. 
610 ; 12 L. J. Q. B. 157 ; 7 Jur. 372 ; 114 E. It. 
935. 

Annotations: — Refd. Clowes v. Johob (1843), 7 Jur. 908 ; 
lie Itutter, Donaldson v. Rutter, [1907] 2 Oh. 692; 
Plummer v. Plummer ( 19 1 7 ), 33 T. L. Jt. 4 1 7 . 

False names & descriptions.]— Sec Sub-sect. 3, 
F., post. 


303. Dispensation from necessity of publication 
of banns.] — Clowes v . Jones (falsely calling 
herself Clowes), No. 319, post . 

B. Affidavit previous to Grant. 

See Marriage Act, 1823 (c. 76), s. 14. 

False names & descriptions in.] — See Sub-sect. 3, 
F., post. 

False oaths as to age.] — See Sub-sect. 3, G., post . 

304. Layman falsely swearing affidavit — 
Whether subject to jurisdiction of Court of Arches.] 

— The Arches Ct. of Canterbury has no jurisdiction 
to entertain a suit by letters of request against 
a layman for falsely swearing before a surrogate 
to an affidavit to lead to the issue of a marriage 
licence. — PmLLiMORE v. Machon (1876), 1 P. 1). 
481. 

Criminal offence.] — See Criminal Law, 

Vol. XV., p. 693, Nos. 7472, 7473. 

Jurisdiction of Ecclesiastical Courts, generally, 
see Ecclesiastical Law, Vol. XIX., pp. 308 
et seq. 

C. Grant of. 

(a) In General. 

305. Whether ex debito justitise.] — It has 

been contended that, according to modem usage, 
licences were issued almost as a matter of course ; 
hut although it might have become almost a matter 
of course to dispense with the ordinary course of 
law, it is not to be assumed that the grant of a 
licence is ex debito justiiicc & not a matter of grace 
& favour (Dr. Niciioll). — Capua (Prince) v. 
De Ludolf (Count) (1836), 30 L. J. P. M. & A, 
71, n. 

306. Where no legal impediment — Marriage 

of British subject.] — Ex p. Brinckman, No. 309, 

post. 

307. Where doubt entertained as to grant — 
Licence moved for in camera.] — Divorce Marri- 
age Licences, No. 310, post. 

Power of archbishop or bishop of diocese to 
grant.] — See 28 Hen. 8, c. 21, ss. 2-12 ; 
Ecclesiastical Jurisdiction Act, 1847 (c. 98), s. 5. 

(6) To Divorced Persons. 

308. No power to withhold licence.] — Ex p. 
Mayne (1873), cited in 1 1 T. L. R. at p. 387. 
Annotation : — Refd. Ex p. Brinckman (1895), 11 T. L. 11. 

387. 

309. .] — An application was made to me 

by Mr. B., who had been resp. in a divorce suit, 
to order a licenco to issue for the celebration of 
his marriage. Upon his producing a certified 
copy of the decree dissolving his previous marriage, 
& upon his satisfying me upon oath that there was 
no legal impediment to the marriage, I ordered 
the licence to issue for its celebration by him in the 
church named, being of opinion that by law I was 
bound to grant the licence. The late Bishop of 
London lodged in the registry “ an order directing 
that in future no licence for the marriage of 
divorced persons should issue.” I was informed 
of this by the proctor who applied for the licence, 
& who intimated to me that ho should contend 
tliat the order was ultra vires , & that if I held that 
it was binding on me, as Chancellor, he should 
contest its validity by mandamus. I came to the 


PART II. SECT. 7, SUB-SECT. 3.- 

C. (b). 

o. Ground for refusing — Prohibi- 
tion of remarriage — During period fixed 
by divorce decree .) — A decree of divorce 
ob tain ed in the state of Wash- 


prohibited the marriage of 
either party for six months from 
the entry of tho decree, that being 
tho time limited for appealing from the 
decree : — Held : the prohibition was 
not in tho nature of a penalty but an 
integral part of tho decree & therefore 


good ground for refusing a licence to 
cither party to marry in British 
Columbia before tlio end of said six 
months, although such party had 
become domiciled therein. — Rc Mar- 
riage Act, lie Eaton, [1922 ] 1 W. W. R. 
236 ; 30 B. C. It. 243.— CAN. 
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conclusion that the order was ultra vires , & that 
I was bound by law to grant the licence. The 
English Church Union by their proctor entered 
a caveat against its being granted. I ordered the 
application to be made in ct. & directed notice 
of the holding of the ct. to be given to the opposing 
proctor. On the case coming on I was informed 
that the opposition to it had been abandoned, & 
I granted the licence, stating shortly the grounds 
on which I held that it ought to issue. ... In 
my judgment any British subject who has resided 
for 15 days in the Diocese of London, upon 
satisfying me upon oath that there is no impedi- 
ment recognised by the Law of England to his 
marrying the other party, also being a British 
subject, is entitled as of right to a licence for the 
celebration of such marriage. I am directed 
by my letters patent to grant marriage licences 
which “ have been used & accustomed to be done 
by the laws, customs, canons & statutes of the 
Kingdom of Great Britain. ’ ’ There is no power 
conferred on me by my letters patent in granting 
or refusing a marriage licence, to exercise an 
arbitrary or even judicial discretion in the matter. 
There is no such power vested in me by statute 
or by custom. ... In what mode is a person 
entitled by law to object to the celebration of a 
marriage by licence ? His proper course is to 
enter a caveat in the Diocesan Registry against 
such licence issuing, which affords him an 
opportunity of bringing forward his objections 
before the Chancellor. If he is prevented from 
doing so, & the licence issues, he should com- 
municate to the registry his objection. The 
matter will be inquired into, & if it is a valid one, 
the licence will be revoked. The next question 
is whether there is any authority for an appeal 
from a refusal to grant a licence to the Provincial 
Ct., & from thence to the Judicial Committee. It 
is a well-established rule of Ecclesiastical law that 
thero is an appeal from every gravamen alleged 
to have committed by an Ecclesiastical Judge, 
except on the question of costs. No citation can 
issue from the Registry without the iiat of the 
Chancellor. If the Chancellor refuses his fiat, 
there is an appeal from his refusal. ... In the 
case of Mr. B. I declined to go into particulars, 
on the ground that it was not discretionary with 
me to grant or refuse a licence, & that as he was 
entitled to marry, & there was no legal impediment 
to it, I was bound to grant the licence (Dr. 
Tristram). — Ex p. Brinckman (1895), II T. L. R. 
387. 

310. .} — There is an appeal from the refusal 

of a licence in an uncontested as well as in a con- 
tested case. The practice of this ct. is, when 
the Chancellor entertains any doubt as to the 
granting, to require the licence to be moved for in 
camera , when he takes evidence on oath to enable 
him to determine the matter, & if he is satisfied 
with it he decrees the licence to issue as Vicar- 
General of the Bishop & Official Principal. If he 
refuses it, he gives appct., if he desires it, leave to 
file his petition with a view to an appeal. Cases of 
this description are brought before me from time to 
time on which it would be unjust t-o refuse an 
appeal. . . . The only remedy the parties have 
against the objector to a marriage by banns' is by 
an action on the case for damages, & it is for this 
reason that he is required to give a bond & sureties 
to meet damages or costs. They have no remedy 
against him in the Ecclesiastical Ct. But, if he 
objects to a marriage by licence, the objection 
should be referred back to the Chancellor & 
determined summarily by him. I have only 


to add that, as the Bishop of London considered 
it objectionable that licences for the marriage of 
a guilty party should issue in his name & not in 
mine as Vicar- General & Official Principal, I 
made an order of ct., under 10 Geo. 4, c. 53, s. 9, 
that they should issue under my name, & on any 
guilty party applying for a licence, I inform him 
that the Bishop of London & many of the Bishops 
& clergy object to the guilty party being married 
in a church, & that they may be legally married 
at the registry, but that if they require it I am 
bound to grant one to them (Dr. Tristram). — 
Divorce Marriage Licences ^ 1895), 11 T. L*lt. 
496. 

(c) Objections to Grant . 

See Marriage Act, 1823 (c. 76), s. 11. 

311. Mode of — Entry of caveat against issue — 
In diocesan registry.] — Exp. Brinckman, No. 309. 
ante . 

312. Where licence has issued — Notice of objec- 
tion to registry .] — Ex p . Brinckman, No. 309, 

ante. 

(d) Appeals from Refusal to grant. 

313. Right to — Contested & uncontested cases.] 
— Divorce Marriage Licences, No. 310, ante . 

314. To what courts .] — Ex p. Brinckman, 

No. 309, ante. 

Z>. Residence of Parties. 

315. Sufficiency of — To justify grant — Incumbent 
under no obligation to inquire.] — Tuckness v. 
Alexander, No. 234, ante. 

E. Effect of Alterations in. 

316. By adding name of parish.] — Adding the 
name of a parish to a licence does not make it 
void.— R. v. Beck (1741), 2 Stra. 1160 ; 93 E. R. 
1100. 

317. Clerical error.] — (1) No disparit y of fortune, 
or mistake as to the qualities ot the person will 
impeach the vinculum of marriage (Sir William 
Scott). 

(2) There is no ground shown on which this 
marriage can be invalidated & the false repre- 
sentations of circumstances, which have been 
assigned, will not have that effect. They did not 
lead to the obtaining the licence in any manner, 
or to the alteration & are wholly unconnected with 
it & are of no significance whatever by them- 
selves. The variation, in itself, is little more than 
a clerical error & affords no ground on which, on 
any evidence of facts which is before the ct., it 
could pronounce this marriage void (Sir William 
Scott). — Ewing v. Wheatley (1814), 2 Hag. Con. 
175 ; 161 E. R. 706. 

Aiinotatio'na : — As to (1) Retd. Moss r. Mohh, [1897] 1*. 203 

As to (2) Refd. Clowes r. Jones (184.2), 2 Notes of Cases, 1. 

F. False Names and Descriptions. 

318. Validity does not depend on descriptions — 
Where no imposition as to identity— Difference 
between banns & licence.] — Cockburn v. Gar- 
nault (1792), cited 1 Hag. Con. at p. 435 ; 161 
E. R. 608. 

Annotations : — Folld. Cope v. Burt (1809), 1 Hat?. Con. 434 ; 

Clowes v. Jones (1842), 3 Curt. 185 ; Lane v. Goodwin 

(1843), 4 Q. B. 3C1. 

31 9. .] — (1) Suit of nullity of 

marriage by reason of imposition practised by the 
wife on the husband, as to her name & condition, 
the licence being in a false name, unknown to the 
husband, not sustained, on the ground that there 
was no error de persona , & no fraud in obtaining 
the licence. 

E 2 




Husband and Wife. 


Sect. 7. Preliminaries to celebration: Siib-sect. 3, 
F*, G. & JET. ; subject. 4, A,] 

(2 ) In the publication of banns . . . both parties 
must be cognisant of the fraud. . . . There is a 
distinction between banns & licences. The 
publication of banns is a notice to all the world 
of an intention of the parties to contract a marriage 
with each other, & the Act directs that the true 
Clinstian & surname must be used, & where a 
different name is used, it is equivalent to a marriage 
k&d without publication of banns, &, under the 
old Act, the marriage was null & void (Sir 
Ii. Jenner Fust). 

(3) A licence is a dispensation from the necessity 
of a publication of banns, upon conditions which 
the ordinary , the authority granting the licence, is 
willing to accept (Sir H. Jenner Fust). — Clowes 
v • Jones (falsely calling herself Clowes) 
(1842), 3 Curt. 185 ; 2 Notes of Cases, 1 ; 7 Jur. 
908 ; 103 F. It. 097. 

Annotation . ~ Mentd. Gosling v . Veloy (1853), 4 H. L. Cas. 


320. • — .] — A partial departure 

from the true name of one of the p allies to a 
marriage, in a licence obtained in the altered 
name by tins other party, for the purpose of con- 
cealing the intended marriage, is no cause of nullity, 
if the altered name may represent the person, 
& if such licence was obtained for, & by the 
direction of, that person. Alitcr in the case of a 
marriage by banns after a publication in such an 
altered name under similar circumstances. 

A marriage was solemnised by virtue of a licence, 
in which the naipc of the woman was stated to be 
* Margaret Be van,” her baptismal name, <fc that 
by which she was commonly called, being 
‘ Margaret Lea Be van.” The licence was obtained 
in the altered name by the man, who, knowingly, 
& by the direction of the woman, suppressed the 
name “ Lea,” in order that the surrogate might 
not know who the woman was, & that the intended 
marriage might be kept secret from her friends • 
Held : in a suit of nullity of marriage instituted 
by the woman on the ground of mi snomer in the 
licence, as the name “ Margaret Be van ” might 
represent her, & the licence was obtained for her, 
& by her direction, the marriage was not void 
as having been solemnised without licence. — 
Bevan (falsely called M ‘Mahon) v. M‘Mahon 
(1801), 2 Sw. & Tr. 230 ; 30 L. J. P. M. & A. 01 ; 

3 L. T. 820 ; 7 Jur. N. S. 218 ; 104 E. K. 083. 

Lalse names & descriptions in banns, sec Sub- 
sect. 1, E., ante. 


321 - ; ; Both parties of age.]— Suit 

ot nullity of marriage, by licence, by reason of the 
false description of names, not sustained. 

If there is no deception as to the identity, it 
may be asked, what is the fraud that is imputed 
m this case ? There was no imposition on the 
ordinary, or on the minister, or on either of the 
parties, as the name had actually been used for a 
considerable time. There is no averment that a 
licence, obtained in one name, was transferred 
to another person. If that case should occur, & 
it should appear that a licence, procured for one 
person, was transferred to another it might be a 
fraud which the ct. would be bound to notice. 
But there is no such ingredient here. I am of 
opinion that this case is governed by that which 
has been referred to, & that I am bound to hold 
that the mere circumstance, that the licence has 


been obtained in the name of the person, which 
she has actually borne, though not the true name, 
will not authorise the ecclesiastical ct. to pro- 
nounce such marriage null & void (Sir William 
Scott). — Cope v. Burt (falsely calling her- 
self Cope) (1809), 1 Hag. Con. 434 ; 161 E. B. 
608 ; affd, (1811), 1 Phillim. 224. 

Annotations: — Folld. Clowes v. Jones (1842), 3 Curt. 185 ; 
Lane v. Goodwin (1843), 4 Q. B. 361. 

322. .] — Ewing v. Wheatley, 

No. 317, ante . 

323. Deserter assuming name for 
purposes of concealment.] — A marriage by licence, 
not in the man’s real name, but in the name which 
he had assumed because he liad deserted, he being 
known by that name only in the place where he 
lodged & was married, & where he had resided 
sixteen weeks : — Held : a valid marriage. 

If this name had been assumed for the purpose 
of fraud in order to enable the party to contract 
marriage, & to conceal himself from the party to 
whom he was about to be married, that would 
have been a fraud on the Marriage Act & the rights 
of marriage, & the ct. would not have given elfect 
to any such corrupt purpose. But where a name 
has been previously assumed so as to have become 
the name which the party has acquired by repu- 
tation, that is, within the meaning of the Mar- 
riage Act, the party’s true name (Lord Ellen- 
borough, C.J.). — li. v, Burton-upon-Trent 
(Inhabitants) (1815), 3 M. & S. 537 ; 105 E. B. 
712. 

Annotations: — Refd. It. v. St. Faith’s, Newton (1823), 3 
Dow. & liy. K. B. 348 ; It. v. Tibshclf (1830), 8 L. J. 
O. S. M. C. 120 ; Clowes v, Jones (1842), 3 Curt. 185 ; 
Moss v. Mosb, 11807] 1*. 263. 

324. .] — Lane v. Goodwin, No. 302, 

ante. 

325. Additional Christian names.] — 

A marriage by licence is not invalidated through 
the husband having been, by mistake, described 
in the licence as having two additional Christian 
names. — Haswell v. Haswell & Gilbert (1881), 
51 L. J. P. 15; 30 W. 11.231. 

Criminal liability for false oaths before surrogate.] 
— See Criminal Law, Vol. XV., pp. 693, 694, 
Nos. 7472 ct seq. 

G . False Oaths as to Age . 

Consents in case of minors.] — Sec Sub-sect. 5, 

2 ?osf. 

326. Whether marriage invalidated by — In- 
sufficient evidence of marriage.] — (1) In nullity, 
by reason of minority, & want of consent, what 
consent required. Consent, once given, how to be 
retracted. 

Tliis was a case of nullity of marriage, on the 
part of the wife, by reason of her minority, & the 
want of consent of her mother. The suit is brought 
by Miss 11. to annul her own marriage, under the 
provisions of the Marriage Act, 1753 (c. 33), 
which is made, 1 will not say in derogation of the 
liberty of marriage, but as a restriction upon it. 
As such, it has always been held right that it should 
be strictly construed. It is enacted, that the 
marriage of minors celebrated without the consent 
of parents or guardians, as specified in the Act, 
should be invalid (Sir William Scott). 

(2) The onus probandi lies on the party suing 
to annul the marriage, who must prove clearly 
not only the minority, but also the want of the 


PART II. SECT. 7, SUB-SECT. 3.— G. 

d. Whether marriage invalidated by 
—-Absence of statutory provision.] — 
Heap, obtained a licence under which 


lie wont through the form of marriage 
with a girl of fifteen by falsely repre- 
senting to the registrar that the person 
he proposed to marry was of the age 
of nineteen & that her father had given 


consent to tho marriage. Similar 
deception was practised before the 
clergyman by whom the ceremony of 
marriage was performed : — Held : in 
! the absence of express statutory 
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requisite consent. It did take place, by virtue 
of a licence, obtained on the oatli of the husband, 
in which he swears that the young woman is of 
age. There is no appearance of any consent on 
the face of that instrument. It is admitted, that 
she wanted only seventeen days of being of full 
age, & there is nothing that shows whether that 
fact was known to the husband or not ; though 
it may reasonably be presumed (Sir William 
Scott). 

(3) It is undoubtedly true, that consent may be 
retracted ; since the parental authority con- 
tinues up to the time of marriage. This principle, 
however, must be taken with reasonable 
limitations ; for it cannot bo maintained that this 
power can be arbitrarily resumed at any moment : 
that if a parent gives consent on Monday for a 
marriage the next day, & it is deferred, it would 
be necessary to renew that consent, or that it 
would be considered as wearing out or expiring 
by mere lapse of a short time. When consent has 
actually been given, it will be necessary that 
dissent afterwards should be distinctly expressed, 
& that it should be proved so to have been in the 
clearest manner (Sir William Scott). 

(4) It will be unnecessary to consider whether 

the young woman was a minor or not ; I will 
therefore content myself with saying, that if the 
consent is proved, as 1 think it is, the minority is 
not proved on the evidence adduced, opposed as 
it is to the contrary declarations as to the time of 
birth. On every part of the case, then, I am of 
opinion that there is a fatal defect, on the point 
of consent, by opposite evidence ; & on the 

minority, in the insufficiency of proof, which would 
restrain the ct. from pronouncing a sentence of 
nullity on such evidence (Sir William Scott). — 
IIodgkinson v. Wilkie (1795), 1 Hag. Con. 202 ; 
101 E. 11. 540. 

327. Acquiescence of mother — Presump- 

tion of consent.] — Osborn v. Goldham (1808), 1 
Phillim. 298, n. ; 101 E. R. 990. 

Annotations : — Retd. Half o nr v. Carpenter (1811), 1 Philliiu. 

221 ; Smith v. iliibon (1811), 1 Phillim. 287. 

328. Surviving parent not consenting — 

Marriage not consummated.] — Bridgwater v . 
Crutchley (1823), 1 Add. 473 ; 102 E. R. 107. 

329. Liability for — Husband committed — 
Clergyman reprimanded.] — Thompson’s Case 
(prior to 1801), cited in 0 Yes. at p. 422 ; 31 
E. It. 1124, L. C. 

Annotation : — Reid. Priestley v. Lamb (1801), 6 Ves. 421. 

330. .] — Upon a marriage of a 

ward of the ct., under flagrant circumstances, the 
husband obtaining licence upon a false oath, that 
she was of age, the clergyman was ordered to 
attend, & reprimanded ; the husband was com- 
mitted, & ordered to be indicted. Being con- 
victed & having suffered the punishment, upon his 
petition to be discharged on executing a settle- 
ment, the Chancellor would not approve a proposal 
giving him any further interest than, in case of liis 
surviving & no children, under her appointment ; 
requiring the fund to be transferred to the 
Accountant- G eneral : with a trust declared to pay 
the dividends to her separate use for life, from 
time to time, & not by way of anticipation ; after 
her decease the capital among all her children by 
any marriage : if none, he survives, according to 
her appointment by will ; if no appointment, to 
her next of kin ; & if he survives, subject to her 


appointment, to her, her exors., etc. — Millet v. 
Bowse (1802), 7 Ves. 419 ; 32 E. R. 169, L. C. 
Annotations : — Consd. Birkott ». Ilibbert (1834), Coop, tvrnp. 
Brough. 459. Refd. Ball v. Coutts (1812), 1 Vis. & ft. 
292. 

Criminal liability for false oaths before surrogate.] 

— See Criminal Law, Vol. XV., p. 693, No. 7472 
et scq. 

U . Knowingly and wilfully intermarrying 
without Licence . 

Sec Marriage Act, 1823 (c. 76), s. 22. 

331. Knowledge of both parties essential — 
Licence from person not having authority to grant 
same.] — The marriage of parties under a licence 
from “ a person not having authority to grant 
same,” is not void by Marriage Act (c. 76), s. 22, 
unless both parties knowingly & wilfully inter- 
marry by virtue of such licence. — Dormer 
(falsely called Williams) v. Williams (1838), 

1 Curt. 870 ; 2 J. P. 809 ; 163 E. R. 301. 

A nnotat ions Refd. CIowoh v. Jones (1842), 3 Curt. 185; 

Williams v. Dormer (1852), 2 Tlob. Keel. 505 ; Bovnn v. 
M* Mahon (1801), 2 Sw. & Tr. 230. 

332. Issue of licence, day after celebra- 

tion.] — A. & B. intermarried at the parish church 
of Bradford, Yorkshire, on June 18, 1857. The 
licence for their marriage did not issue until 
June 19, <te A., the husband, knew at the time of 
the marriage that the licence was not in existence, 
but B., the wife, was ignorant of the fact & 
believed that all necessary formalities had been 
observed : — Held : the part ies had not knowingly 
& wilfully intermarried without licence within 
Marriage Act, 1823 (e. 76), s. 22, & the validity 
of the marriage was pronounced for. 

B is entitled to judgment . . . inasmuch as I 
do not believe that she knew that the licence had 
not issued when the marriage was solemnised 
(Lord Penzance). — Greaves v. Greaves (1872). 
L. R. 2 P. «fe I). 423 ; 41 L. J. P. & M. 60 ; 20 
L. T. 745 ; 20 W. R. 802. 

Annotation: — Refd. Nathan v. Woolf (1899), 15 T. L. R. 250. 

As to undue publication of banns.] — See 

Sub-sect. 1, E. (h) ii., ante. 


Sub-sect. 4. — Superintendent Registrar’s 

Certificate or Certificate and Licence. 

A. Powers and Duties of Registrars. 

333. Power of superintendent registrar to grant 
— Confined to places of worship within own 
district.] — The superintendent registrar has no 
power to grant a certificate for the solemnisation 
of a marriage in a place of worship not within his 
own district. The ct. therefore refused an applica- 
tion for a mandamus to be directed to the super- 
intendent registrar of the 8. union, commanding 
him to issue his certificate for the solemnisation 
of a marriage in a Roman Catholic chapel at M., 
same not being within the district of the 8. union. — 
R. v. Salford Union Superintendent Registrar 
(1840), 4 J. P. 59. 

334. .] — The superintendent regis- 

trar has no power to grant his certificate, pursuant 
to Marriage Act, 1830 (c. 85), s. 7, in cases where it 
is proposed that the marriage shall take place out 
of his district. — Ex p. Brady (1840), 8 Dowl. 332. 

Places where marriage may lawfully be solem- 
nised, see Part II., Sect. 8, sub-sect. 1, B., post . 


provisions imposing* dissolution of the 
marriage as a penalty for such fraud, 
the marriage, having actually taken 
place, could not be deolared void, the 


provision of the statute that where 
fraud is committed at the time of the 
granting of the licence the marriage 
shall be null & void to all intents & 


purposes whatsoever, not being suffi- 
cient for that purpose. — H auiuh v. 
Meyers (1916), 50 N. S. It. 112. — CAN. 
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A . B. (ff)> ( ft ) & (c) ; st d>-gecf. 5, A. B. (a).J 

335. Power to refuse issue — Lawful Impedi- 
ment shown to his satisfaction — Previous marriage 
of Mohammedan with Christian woman — Dissolved 
by “ writing of divorcement.”] — Applt. was a 
native of & domiciled in India, professing the 
religion of Islam. On Mar. 18, 1913, he inter- 
married with Ruby Pauline Hudd, an English- 
woman, at a registry office in England. On 
Aug. 27, 1916, he purported by a writing of divorce- 
ment in accordance with Mohammedan law to 
divorce his wife. In Aug. 1916, the marriage not 
having been dissolved by any ct. of law, he applied 
to resp., the registrar of marriages, for Hammer- 
smith, for a certificate & licence to marry Violet 
Louise Ling, an Englishwoman: — Held: resp. 
was entitled to refuse to issue the certificate & 
licence, as applt. ’s marriage with Ruby Pauline 
Hudd was, according to English law, still sub- 
sisting, & a “ lawful impediment ” had therefore 
been “ shown to his satisfaction ” within the words 
of Marriage & Registration Act, 1866 (c. 120), s. 9. — 
R v. Hammersmith Superintendent Registrar 
of Marriages, Ex p. Mir-Anwaruddin, [1917] 
1 K. B. 634 ; 86 L. J. K. B. 210 ; 115 L. T. 882 ; 
81 J. P. 49 ; 33 T. L. R. 78 ; 61 Sol. Jo. 130 ; 16 
L. G. R. 83, C. A. 

Recognition of foreign decrees as to marriage, 
see Conflict of Laws, Vol. XI., p. 428, Nos. 927 
et sc(j . 

336. Duty to Inquire as to age of applicants — 
Circumstances suggesting inquiry.] — Observations 
as to the duty of registrars of marriages in the issue 
of marriage licences to young persons who state 
that they are of full age, but with regard to 
whom the circumstances suggest inquiry. — 
Norsworthy v . Norsworthy (1909), 26 T. L. R. 9. 

B . Notice to Superintendent Registrar . 

(a) What constitutes “ Due Notice .” 

337. Principles applicable to “ due publica- 
tion 99 of banns — Inapplicable to marriages under 
Registration Acts.] — Holmes v. Simmons (falsely 
called Holmes), No. 347, post, 

338. Or to marriages on notice before 

registrar — Inapplicable to marriages by registrar’s 
licence.] — Plummer v, Plummer, No. 342, post. 

“ Due publication 99 of banns.] — See Sub-sect. 1, 

C., ante. 

339. Sufficient if statutory formalities complied 
with — Though details therein inaccurate.] — 

Holmes v. Simmons (falsely called Holmes), 
No. 347, post. 

34-0. Evidence as to falsity inad- 

missible.] — In the case of marriages under Marriage 
& Registration Act, 1856 (c. 119), the due notice 
required by the statute is a notice conforming 
to the formalities prescribed by the statute. 
The notice will be sufficient, even although the 
contents thereof in respect of the Christian names 
or ages of the parties & other details are not 
strictly true or accurate, & evidence cannot be 
given in any suit or legal proceedings touching 
the validity of the marriage, to prove the falsity 
of the statements in the notice. — Prowse v. 
Spurway & Bowley (1877), 46 L. J. P. 49 ; 26 
W. R. 116. 

Annotations : — Apld. Re Rutter, Donaldson v. Rutter, 

[1907] 2 Ch. 592. Consd. Plummer v. Plummer, [191 7 J 

P.163. 

341. Notice containing false statements — To 
knowledge of both parties — Marriage not invali- 
dated by.] — In order to keep her second marriage 
secret a widow, whose life interest under her first 
husband’s will ceased on remarriage, was married 


before a registrar in her maiden name, the pre- 
vious statutory notice given under the Marriage 
& Registration Act, 1856 (c. 120), s. 3, being 
false to the knowledge of both spouses in this 
& other respects : — Held : the marriage was valid 
& the widow’s life interest had ceased. — Re 
Rutter, Donaldson v. Rutter, [1907] 2 Ch. 592 ; 
77 L. J. Ch. 34 ; 07 L. T. 883 ; 24 T. L. R. 12. 
Annotation : — Apld. Plummer v. Plummer, [1917 J P. 163. 

342. .] — (1) In the case of a 

marriage by licence before a superintendent 
registrar under Marriage Act, 1836 (c. 85), & 
Marriage & Registration Act, 1856 (c. 119), although 
the notice or declaration required by the Acts 
may contain false statements to the knowledge 
of both parties, the marriage will nevertheless 
be valid. 

In order to keep her marriage secret from her 
father whose consent was necessary, a minor was 
married by licence before the registrar in a false 
name, the previous statutory notice under 
Marriage Act, 1836 (c. 85), s. 4, being false to the 
knowledge of both parties in this & other respects. 
A petition was subsequently presented by the 
husband for nullity of marriage based on the above 
facts. The petition was not defended by the wife, 
& a decree nisi was granted by Bargrave Deane, J. 
There was one child of the marriage, an infant, 
but her birth was not stated in the petition. The 
child subsequently obtained leave to intervene 
in the suit under Matrimonial Causes Act, 1907 
(c. 12), s. 3, & to appeal against the decree nisi : — 
Held : the marriage being by licence was not 
invalidated by reason of the false statements in 
the notice, & the appeal must therefore be allowed, 
the decree rescinded, & the petition dismissed. 

(2) There is no analogy between the case of a 
marriage by banns or on notice before a registrar 
& that of a marriage by licence. In the former 
the main object is publicity : in the latter identity. 

There is a distinction as regards the notice 
required to be given between a marriage by 
licence & a marriage by banns. In the case of the 
latter a wilful & fraudulent misstatement in the 
notice to the knowledge of both parties will in- 
validate marriage. But in the case of a marriage 
by licence a licence can be obtained on payment 
of a certain sum of money, & after the application 
for it & before the marriage takes place no publicity 
is necessary, which seems to show that the principles 
which have been applied to marriages by banns or 
on notice without licence ought to have no applica- 
tion to a marriage by licence (Lord Cozens- 
Hardy, M.R.). 

(3) In my opinion, therefore, it comes to this : 
that in the case of a marriage by licence . ; . 
although both parties may make a false statement 
as to the names for the purpose of the notice & 
declaration, yet the marriage will he valid, the 
consequence of giving the false notice being 
not to invalidate the marriage, but to expose 
the parties to penalties of perjury (War- 
rington, L.J.). — Plummer v. Plummer, [1917] 
P. 163 ; 86 L. J. P. 145 ; 117 L. T. 321 ; 33 T. L. R. 
417; 61 Sol. Jo. 558, O. A. 

343. Use of acquired name.] — A man may 
change his surname by use & reputation ; & if by 
use & reputation he has acquired a new one, he is 
not indictable under Marriage & Registration Act, 
1856 (c. 119), s. 2, for using the new name in signing 
a notice for the purpose of procuring his marriage 
under Marriage Act, 1836 (c. 86). 

In point of law a man cannot change his 
Christian name, without prejudice to the question, 
whether he can do so at his confirmation. With 
regard to surname . . . they can be changed in 
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various ways, as, for instance, by royal licence. 
I am bound to add that a person can also change his 
name by use & reputation. If a man has a name 
which displeases him, there is nothing in law to 

E revent his changing it to any other he likes 
etter, provided he can get the public to adopt & 
use the name he prefers (Willes, J.). — It. v. 
Smith (1805), 4 F. & F. 1099. 

( b ) “ Knowingly and wilfully intermarrying 
without due notice .” 

344. Knowledge of both parties essential — As 
to false statements in notice.] — Holmes r. 
Simmons (falsely called Holmes), No. 347, 

post. 

345. .] — To make a marriage invalid 

within Marriage Act, 1830 (c. 85), s. 42, it must 
be contracted with a knowledge by both parties 
that no due notice had been given ; & therefore, 
where one of the parties under sect. 4 of the Act, 
which requires that the notice shall state the name 
& surname of each of the parties intending marriage, 
gave a notice stating therein a false Christian name 
for such party, but the other party did not 
know that fact at the time of the marriage, the 
marriage was held valid. — R. v. Rea (1872), L. R. 
1 C. C. R. 365 ; 41 L. J. M. C. 92 ; 26 L. T. 484 ; 
30 J. 1\ 422 ; 20 W. It. C32 ; 12 Cox, 0. C. 190, 
C. C. R. 

Annotation :■ — Reid. Nathan v. Woolf (1899), 15 T. L. It. 250. 

346. Omission to give notice.] — Nathan v . 

Woolf (1899), 15 T. L. R. 250. 

Effect of notice containing false statements — To 
knowledge of both parties — Marriage not invalidated 
by.] — See Nos. 341, 342, ante. 

As to undue publication of banns — To 

invalidate marriage.] — See Sub-sect. 1, E. (h) ii., 
ante. 

Effect of making false statements — Liability to 
penalties for perjury.] — Sec Sub-sect. 4, B. (c), 
post. 

(c) Effect of making False Statements in. 

347. Liability to prosecution for perjury.] — 

(1) In a suit for nullity of marriage celebrated 
before a registrar under the Registration Acts 
(Marriage Act, 1836 (c. 85), & Marriage & Registra- 
tion Act, 1856 (c. 119)) on the ground that the 
parties had wilfully intermarried without due 
notice given to the proper officer, where the 
notice untruly stated the Christian names, ages, & 
residences of the parties to which untrue state- 
ments resp. was no party, the ct. pronounced the 
marriage valid because Marriage & Registration 
Act, 1850 (c. 119), by providing under the pains 
& penalties of perjury that the party giving the 
notice should swear that he or she actually had the 
required consent, has assimilated marriages by 
notice before a registrar to marriages by licence. 
Therefore no analogy can be drawn from the cases 
decided upon marriages by banns ; & if any such 
analogy could be drawn, the false statements in 
the notice were not made with the sanction of 
both parties. 

(2) It is doubtful whether the marriage of a 
minor can be declared null & void by reason of 
undue publication of banns if there be no parent 
or guardian whose consent or dissent can be given 
to such marriage. — H olmes v. Simmons (falsely 


called Holmes) (1808), L. R. 1 V. & I). 523 ; 37 
L. J. P. & M. 58 ; 18 L. T. 770 ; 10 W. R. 1024. 

Annotations : — As to (1) Folld. FrowbC v. Spurway & Bowlcy 
(1877), 46 L. J. I*. 49 ; Re Itut-1 or, Donaldson v. Ruttor, 
[1907] 2 Oh. 592. Consd. Plummer v. Plummer, [19171 P. 
163. 

348. .] — Plummer v. Plummer, No. 342, 

ante. 

See, also , Criminal Law, Vol, XV., p. 693, 
Nos. 7472 ct seq . 


Sub-sect. 5. — Consents in Case of Minors. 

A. Whether Consent necessary. 

See, now , Guardianship of Infants Act, 1925 
(c. 45), s. 9 ; Sched. I. 

349. In case of bastards — Not unless guardian 
appointed by court.] — Horner v. Liddiard 

(OTHERWISE WllITELOCK FALSELY CALLING HER- 
SELF Horner), No. 366, post. 

350. Whether Marriage Act, 1753 (c. 33), 

applicable.] — Bastards are within above Act which 
requires the consent of the father, guardian, or 
mother, to tho marriage of persons under age, 
who are not married by banns. — R. v . Hodnett 
(Inhabitants) (1786), 1 Term Rep. 96 ; 99 E. R. 
993. 

Annotations : — Refd. Homer v. Homer (1799), 1 Hag. Con. 
337. Mentd. Re Aaron, Exp. Lowe (1832), 1 L. J. Bey. 
54 ; R. v. Maude (1842), 11 L. J. M. C. 120. 

351. .] — R. v. Edmonton (Inhabi- 

tants) (1784k Cald. Mag. Cas. 435 ; 2 Bott. 70. 
Annotations : — Dbtd. Horner v. Horner (1799), 1 Hafir. Con. 

337. Reid. It. v. Hodnett (1786), 1 Term ltep. 96. 

352. .] — All marriages, whether of 

legitimate or illegitimate children, are within 
Marriage Act, 1753 (c. 33), which requires all 
marriages to be by banns or licence : & by three 
judges a marriage of an illegitimate minor had by 
licence with the consent of her mother is void by 
sect. 11 ; tho words father & mother in that sect, 
meaning legitimate parents. — Priestly v. Hughes 
(1809), 11 East, 1 ; 103 E. R. 903. 

Annotations : — Folld. Droney v. Archer (1815), 2 Phillim. 
327. Reid. Fielder v. Smith (1816), 2 Hag. Con. 193 ; R. 
v. Chadwick, R. v. St. Giles in the Fiislds (1847), 11 Q. B. 
173. 

Consent of guardian appointed by court.] — 

See Sub-sect. 5, B. (6), post. 

Legal position of bastard generally, see 
Bastardy, Vol. III., pp. 375 et seq . 

B. Whose Consent necessary. 

(a) In General . 

See, now. Guardianship of Infants Act, 1925 
(c. 45), s. 9 ; Sched. I. 

353. Parents.] — Hodgkinson v . Wilkie, No. 
320, ante . 

354 # .] — A marriage annulled by reason 

of an undue publication of banns, under Marriage 
Act, 1753 (c. 33 ) . — Stanhope v. Baldwin (1822), 
1 Add. 93 ; 102 E. R, 33. 

355. Surviving parent.] — Bridgwater v. 
Crutchley (1823), 1 Add. 473 ; 162 E. R. 107. 

356. Father.] — Ciiinham v. Preston (1759), 

1 Wm. Bl. 192 ; 96 E. R. 104 ; sub nom. R. v. 
Preston (Inhabitants), Burr. S. C. 486. 

Annotations : — Distd. R. v. Edmonton (1784), Cald. Mag. Cas. 
435. Mentd. R. v. Llaubedergoch (1797), 7 Term Rep. 
105. 

357. .] — A marriage annulled by reason 
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B. (a). of parents & the want of consent is a 

353 i. Parents .] — It is illegal to marry breach of the bond given on obtaining 

by licence, whore cither of the parties such licence, conditionedithat there is 



Husband and Wife. 


Sect. 7. — Preliminaries to celebration: Sub-scct. 5, 

*■»-* - * — <* 

of the minority of the husband, & the want of his 
father’s consent. 

The ct. presumes consent, unless dissent is 
proved. Here there is proof of the ignorance of 
the father, & I think of his dissent, for it appears 
that he was totally ignorant of this marriage, till 
two years after it was solemnised. The ct. will 
go to a great length in presuming consent, but 
here is proof that there was no previous consent 
(Sir John Niciioll). — Balfour v. Carpenter 
(falsely CALLED Balfour) (1811), 1 Phillim. 221 ; 
1(51 E. R. 906. 

AnnotcUions • — Consd. Dormer v. William a (1838), 1 Curt. 
870. Refd. Smith v. Huson (1811), 1 Phillim. 287 ; Sher- 
wood v. Ray (1837), 1 Moo. P. C. C. 353. 

358. — - — .]- — The marriage of a minor by licence 
with the implied consent of the father, established. 
— Smith v. Huson (falsely called Smith) (1811), 
1 Phillim. 306 ; 161 E. R. 993. 

Annotation : — Refd. Harrison v. Southampton Corpn. (1853), 
4 De G. M. & G. 137. 

359. -.] — Days v. Jarvis (1814), 2 Hag. 
Con. 172 ; 161 E. R. 705. 

360. Mother.] — Osborn v. Goldiiam (1808), 
1 Phillim. 298, n. ; 161 E. R. 990. 

Annotations : — Consd. Balfour v. Carpenter (1811), 1 Phillim. 
221 ; Smiths. Hu«on (1811), 1 Phillim. 287. 

361. Right lost on re-marriage.] — Days r . 

Jarvis (1814), 2 Hag. Con. 172 ; 161 E. R. 705. 

362. Guardian.] — Hodgkinson v. Wilkie, No. 
326, ante . 

363. Appointed by court.] — Days v. 

Jarvis (1814), 2 Hag. Con. 172 ; 161 E. R. 705. 

364. Form of order.] — Re Moor- 

croft (1835), 2 Seton’s Judgments & Orders, 
6th ed. 995. 

Where minor a bastard.] — See Sub- 
sect. 5, B. (6), post . 

365. Duly appointed.] — A marriage de- 

clared null because the guardians of a minor were 
not appointed by an instrument attested by two 
witnesses. — Reddall v. Leddiard (1820), 3 

Phillim. 256 ; 161 E. R. 1318. 

(b) Illegitimate Minors, 

See, 7101 V, Guardianship of Infants Act, 1925 
(c. 45), s. 9; Scbed. II. 

Legal position of bastards, generally, sec Bas- 
tardy, Vol. III., pp. 375 ct seq . 

366. Guardian appointed by court.] — (1) Con- 
sent of parents, under 26 Geo. 2, c. 33, s. 11, not 
applicable to the marriage of illegitimate minors. 
As to the marriage of infants : no consent is 
necessary in the case of a bastard except where 
a guardian has been appointed by the ct. 

(2) According to the general policy of the law 
in matters merely moral, a person is said to be 
restrained from marriage with illegitimate rela- 
tions as much as with legitimate ones, because 
the rules of prohibition of marriage arise out of 
natural relations (Lord Stowell). — Horner v. 
Liddiard (otherwise Whitklock falsely 
CALLING HERSELF IIORNER) (1799), 1 Hag. Con. 
337 ; 161 E. R. 573. 

Annotations : — ^ls to (I) Folld. Clarke v. Hankin (1814), 2 
Phillim. 328, n. Asto (2) Folld. Droney v. Archer (1815), 
Phillim. 327 ; R. v. Brighton (1861), 1 B. & S. 447. 

367. .] — The marriage of an illegitimate 

minor, without the consent of a guardian appointed 
by the High Ct. of Ch., annulled. — Clarke v. 
Hankin (1814), 2 Phillim. 328, n. ; 161 E. R. 1160. 

368. .] — The marriage of an illegitimate 

minor, without the consent of a guardian ap- 
pointed by the High Ct. of Ch,, annulled. — 


Droney (falsely called Archer) v. Archer 
(1815), 2 Phillim. 327 ; 161 E. It. 1159. 

C. Presumption of Consent, 

369. Court will presume consent — In absence of 
proof of dissent.] — O sborn v . Goldiiam (1808), 1 
Phillim. 298, n. ; 161 E. R. 990. 

Annotations : — Distd. Balfour v. Carpenter (1811), 1 Phillim. 

221. Consd. Smith v, Huson (1811), 1 Phillim. 287. 

370. .] — Balfour v. Carpenter 

(falsely called Balfour), No 357, ante. 

371. Mother as consenting party.] — 

(1) In 1798 a marriage was solemnised by licence 
between a man & a female minor. Three years 
afterwards, in pursuance of a previous agreement, 
the woman instituted a suit for nullity of marriage, 
& a decree of nullity was pronounced, on the 
ground of non-consent of the minor’s father. 
Early in the following year a daughter was born : — 
Held : evidence, showing that the sentence of the 
ecclesiastical ct. had been obtained by fraud & 
collusion, was admissible ; &, upon its being 

satisfactorily proved to the ct., the legitimacy of 
the daughter was established. 

(2) Where a marriage of a minor was celebrated 
by licence, to which the consent of the father was 
requisite, his consent, the presumption of law being 
in favour of marriage & legitimacy, & against the 
commission of any crime or offence, must be pre- 
sumed, until proved to the contrary ; & the mere 
fact that the mother’s name appeared in the 
register as the consenting party was not sufficient 
to contravene the presumption. 

It then remains only to consider the question 
upon the whole of the evidence before us & in 
this view of the case 1 think that having regard to 
the general rule which applies to all cases of 
presumption “ omnia rite acta presumimtur ” &> to 
the particular force of that rule as applied to cases 
of presumption in favour of marriage & legiti- 
macy & against the commission of any crime or 
offence . . . we arc bound to presume that the 
father was consenting to the marriage & that it 
was valid (Turner, L.J.). — Harrison v. South- 
ampton Corpn. (1853), 4 De G. M. & G. 137 ; 1 
Eq. Rep. 299 ; 22 L. J. Ch. 722 : 21 L. T. O. S. 
294 ; 18 Jur. 1 ; 1 W. R. 422 ; 4 3 E. R. 459, L. JJ. 

372. From conduct.] — S mith v. Huson 

(falsei/y called Smith), No. 358, ante. 

373. Personal acquaintance un- 

necessary.] — An additional article to a libel in a 
cause of nullity of marriage, by reason of minority, 
rejected. 

1 do not see how this article is relevant. The 
mother is to be produced as a witness ; it is to be 
expected she will depose that she gave no consent. 
... It is now pleaded that the mother was totally 
unacquainted with the man, which I suppose 
means personally unacquainted. Consent may 
be given without this ; it is usually given under 
other circumstances, but it is not required by law, 
or reason on which the law is founded, that there 
should be a personal knowledge (Sir William 
Scott). — Cresswell v. Cosins (1815), 2 Phillim. 
281 ; 161 E. R. 1145. 

374. .] — The marriage of a minor 

without the consent of her father, if from acts of 
the father a subsequent consent may be implied, 
is a good marriage. — R. v. Clark (1847), 9 L. T. 
O. S. 180 ; 2 Cox, C. C. 183. 

375. After lapse of twenty-eight years — To avoid 
forfeiture.] — After a lapse of twenty-eight years, 
a consent to marriage, so as to avoid a forfeiture, 
was under the circumstances, presumed. — lie 
Birch (1853), 17 Beav. 358 ; 61 E. R. 1072. 


362 i. Guardian.] — Tt. v. Robi.in (1862), 21 U. C. R. 352.— CAN. 
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Effect of want of consent — Forfeiture of interest 
In property.] — See Sub-sect. 5, G. (b), post. 

Presumption of validity of marriage.] — See 

Sect. 11, sub-sect. 1, post. 

D . Retraction of Consent. 

376. Power to retract — Where obtained without 

misrepresentation.] — Marriage held to have been 
with consent, where A., whose consent was neces- 
sary, agreed to the marriage, provided a proper 
settlement could be made, & referred to B. to 
prepare one, which was accordingly done ; & 

though there was afterwards some altercation 
between A. & the proposed husband, who signified 
his intention of relinquishing his addresses, yet 
the consent having been obtained without mis- 
representation : — Held : it could not be retracted : 
otherwise, if it had been obtained by deceit or 
fraud. — Merry v. Ryves (1757), 1 Eden, 1 ; 28 

E. R. 584. 

Annotations: — Consd. Be Brown, Ingall v. Brown, [1904] 

1 Cli. 120. Mentd. Eley v. Bead (1897), 70 L. T. 39. 

377. Circumstances within knowledge when 

consent given — Added terms.] — It would be very 
dangerous, as a general principle, notwithstanding 
all the colour there is for saying, it has been acted 
upon, to hold, that, if at a particular time a person 
in loco parentis , as guardian, upon a conscientious 
sense of duty thinks himself required to give con- 
sent, & previously to the marriage is duly informed 
of circumstances, that ought to have operated 
at first to make him withhold his consent, if he 
has once given it, he shall not afterwards alter his 
mind. The cases have gone this length ; that, if 
consent is once given, it shall not be withdrawn 
by adding terms, that do not go to the propriety 
of giving the consent (Lord Eldon, (J.). — Dahii- 
wood v. Bulkej.ey (Lord) (1804), 10 Ves. 230 ; 
32 E. R. 832, L. C. 

Annotations : — Apld. Be Brown, Inwall i\ Brown, [1904] 

1 Ch. 120. Consd. Be Whiting's Sottlrut., Whiting v. Do 

Rutzen, [1905] 1 Ch. 96. Refd. Clarke v. Parker 

19 Vos. 1 ; Lloyd v. Branton (1817), 3 Mer. 108. 

378. Knowledge of circumstances acquired 
after consent given.]—A person in loco parentis is 
justified in altering his mind & withdrawing his 
consent to a marriage, if circumstances subse- 
quently come to his knowledge which, had they 
been known at the time, would have caused him 
originally to withhold his consent. This power 
of retractation, however, is not unlimited cannot 
be exercised for mere caprice or without just & 
exceptional reasons. — Re Brown, Ingall v . 
Brown, |1904J 1 Ch. 120 ; 73 L. J. Ch. 130 ; 90 
L. T. 220 ; 52 W. R. 173. 

379. Continues up to time of marriage — 

Clear proof of dissent essential.] — Hodgkinson v. 
Wilkie, No. 320, ante. 

380. .] — The consent of a father is 

not absolutely binding upon him until the marriage 
has been actually solemnised, because he may 


at any time revoke his consent (Sir J. Romilly, 
M.R.). — Yonge v. Fursk (1850), 20 L. J. Ch. 117 ; 
sub nom . Young v. Furse, 27 L. T. O.^S. 280 ; 
2 Jur. N. S. 864 ; on appeal , sub nom . Yonge v. 
Furse (1857), 20 L. J. Ch. 352, L. JJ. 

381 . Only exercised for just & exceptional 

reasons — Not unlimited.] — Re Brown, Ingall v. 
Brown, No. 378, ante. 

R. Consent of the Court. 

See Guardianship of Infants Act, 1925 (c. 45), 
s. 9. 

382. When granted — Absence of guardians 
abroad.] — Application to approve of the marriage 
of an infant, under 20 Geo. 2, c. 33, the testa- 
mentary guardian being in parts beyond the seas. 
Marriage declared to be a proper marriage. — 
Blake v. Blake (1772), 2 Dick. 459 ; 21 E. R. 
348, L. C. 

383 . Death of father after con- 

senting.] — The judicial declaration, by the Lord 
Chancellor, of the propriety of a marriage of a 
minor [whose father had consented to the mar- 
riage a few weeks before his death] whose guar- 
dians resided abroad, was made, without a refer- 
ence to the master. — Ex p. Reibey (1843), 12 
L. J. Ch. 436 ; 7 .Tur. 589 ; sub nom. Anon., 1 
L. T. O. S. 383, L. C. 

384. In absence of mother abroad — In- 

fant having testamentary guardians.]— A similar 
application, & a similar order, as in Blake v. 
Blake. No. 382, ante t with this difference, that the 
infant had testamentary guardians, & her mother 
was in the East Indies, — Ex p. Barker (1783), 
2 Dick. 012 ; 21 E. R. 409. 

385. Where father non compos mentis — 

Not if father unreasonably withholding consent — Or 
in absence of father abroad.] — The provision in 
Marriage Act, 1823 (c. 70), s. 11, does not apply 
to the case of a father who is beyond the seas, or 
unreasonably withholds his consent, but only to 
a case in which ho is non compos mentis. — Ex p. 
I. C. (1838), 3 My. & Or. 471 ; 40 E. R. 1008 ; 
sub nom . Ex p. Colegrave, 7 L. J. Ch. 230 ; 2 
Jur. 402, L. C. 

F. Proof of Want of Consent. 

386. Onus of proof — On party seeking to annul 

marriage.] — Hodgkinson v. Wilkie, No. 320, 

ante. 

O. Effect of Want of Consent. 

(a) On Validity of Marriage. 

See , ?ww, Marriage & Registration Act, 1856 
(c. 119), s. 17. 

387. Marriage not invalidated by — Act requiring 
consent directory only.] — Where a marriage was 
solemnised by licence between a man & woman, the 
former being a minor, whose father was living, & 
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0 . When granted — Not if fatlur 
unreasonably refuses consent — Father 
compos mentis .] — Judge of the Supreme 
Ct. has no power to consent to the 
marriage of a minor where the father 
(being compos mentis) has unreasonably 
refused his consont. — Re A. B. (1905), 
25 N. Z. L. R. 299. — N.Z. 

PART II. SECT. 7, SUB-SECT. 5.— 

G. (a). 

387 i. Marriage not invalidated by — 
Act requiring consent directory only .) — 
Marriage Act, s. 11, requiring the con- 
sent or parents to a marriage where 
a party is under a specified ago is 
directory only ; & a marriage is not 


invalidated by the fact that It was 
entered into without the required 
consent, the licence being obtained 
by moans of a false affidavit as to age. — 
Brken v. Breen (1923), 19 Alta. L. R. 
545 ; [1923] 3 D. L. R. 600. — CAN. 

t . No dissent on publication 

of banns. ] — Where banns have been 

E ubUshcd & no dissent then expressed 
y parents or guardians, the husband 
being under ago is no objection. — 
R. v. Seckkr (1856), 14 U. C. R. 604. — 
CAN. 

g. Even if in contravention 

of order of court. ]— Although a Hindu 
father is the proper person to give his 
daughter in marriage, the rule is dow 
firmly established that a marriago 
which is duly solemnised & is other- 


wise valid, is not rendered void 
because it was brought about without 
the consent of tho guardian in marriage, 
or even in contravention of an express 
order of the Court. — Gajja Nand & 
Kirpa Ram v. R. (1921), 1. L. R. 2 
Lah. 288. — IND. 


h. Marriage of uard of court. . I — - 
L male minor who was entitled 
bsolutely to real estate & was a ward 
if the ct., married without the consent 
•f the ct., but the ct. directed the 
narriage ceremony to he celebrated 
i> second time, in order to remove 
loubts as to the validity of the first 
narriage, w r hieh w as accordingly done. 
-Be MimRAY (1842), 5 I. Eq. R. 266 I 
t Dr. & War. 183 ; 2 Con. & Law. 136. 
-IR. 
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Sect . 7. — Preliminaries to celebration: Sub-sect . 5, 
Cr. (a) 6b ( b ), i., ii. 6b Hi.; sub-sect . 0. 8: 

§}fb-secL 1, A. <£:.#. 1 

who did not consent to tbe marriage : — Held : 
it was nevertheless valid, Marriage Act, 3823 
(c. 76), s. 16, which requires such consent, being 
directory only. — R. v. Birmingham (Inhabitants) 
(1828), 8 B. & G. 29; 2 Man. & Ry. K. B. 230 ; 

6 L. J. O. S. M. C. 67 ; 108 E. R. 954. 

Annotations: — Refd. Cattorall v. Swoetman (1845), 1 Hob. 

Keel. 304 : Chichester v. Mur© (1863), 3 Sw. & Tr. 223. 

Mentd. Colo v. Green (1843), 6 Man. & G. 872. 

(b) Forfeiture of Interest in Property. 
i. In General . 

See Marriage Act, 1823 (c. 76), ss. 23-25. 

388. Principles on which court will act — 
Offending party prevented from acquiring pecuniary 
benefits by marriage — Without prejudicing pecu- 
niary interests of innocent party & issue.] — In 
settling the property of a minor, who has been 
married in fraud of Marriage Act, 1823 (c. 76), the 
ct. is bound to carry into effect the directions 
given by the Act for preventing the offending 
party from deriving any pecuniary benefit from 
the marriage, as far as may be without prejudicing 
the pecuniary interests of the innocent party & 
the issue of the marriage. 

In a case where the minor was a female, the ct. 
refused its sanction to a general power of appoint- 
ment being given to her, in case she should die 
before her husband, over one-tliird of her pro- 
perty, though there should be children, as she 
might exercise it in favour of her husband to the 
prejudice of the children ; but the ct. approved 
of a power being given to her in case she survived 
her husband, though there should be children, 
of appointing such one-third either by deed or 
will, as it was for her benefit to be able in that case 
to make provision for a second marriage. It was 
no objection to the settlement, that a child dying 
in the lifetime of the father, after having attained 
a vested interest under its limitations, might 
bequeath such interest to the father. — A.-G. v. 
Lucas (1848), 2 Ph. 753; 18 L. J. Ch. 100; 
12 L. T. O. S. 237 ; 12 Jur. 1011 ; 41 E. R. 1134, 
L. O. 

Annotation : — Folld. A.-G. v. Head (1871), L. K. 12 Eq. 38. 

389. Who Is “party falsely swearing 99 — Party 
to marriage knowingly swearing that other party 
Of age.] — (1) An information was filed under 
Marriage Act, 1823 (c. 76), & some evidence ad- 
duced in support of it, which, at the hearing, was 
deemed insufficient by the ct. Liberty was given 
to the relator to exhibit interrogatories for tho 
purpose of adducing additional evidence. 

(2) Such an information will lie, &; a decree 
may be made on it although the party “ not 
offending ” has not any property in possession, 
remainder, reversion or contingency. 

(3) Such an information will lie at the relation 
of the guardians of a husband, who has no pro- 
perty in possession, remainder, reversion or ex- 
pectancy, against a wife being the offending party. 

(4) One of the parties to the marriage who 
swears that the other party is of age, he or she 
knowing the contrary, is a party, “ falsely swear- 
ing ” within the Act. 

(5) Where, at the hearing of an information 
under the Act, an inquiry was directed, & more 
than a year had elapsed since the marriage, the 
inquiry was limited to the allegations contained 
in the information. — A.-G. v. Severne (1844), 1 
Coll. 313 ; 13 L. J. Ch. 399 ; 3 L. T. O. S. 279 ; 
8 Jur. 595 ; 63 E. R. 435 ; subsequent proceedings 
(1845), 14 L. J . Ch. 404. 


390. Whether Information will He — Where 
Innooent party has no property.] — A.-G. v. Severne, 
No. 389, ante . 

391. Where husband alone offending party — 
Court has no discretion to mitigate penalty.] — 

Where the husband incurs a forfeiture, under 
Marriage Act, 1823 (c. 76), s. 23, the ct. has no 
discretion to mitigate the penalty, but is bound to 
settle & secure all property, present & future, of 
the wife, for the benefit of herself or the issue of 
the marriage. — A.-G. v. Mullay (1828), 4 Russ. 
329 ; 38 E. R. 829 ; subsequent proceedings (1844), 
7 Beav. 351. 

Presumption of consent — To avoid forfeiture.] — 

See No. 375, ante. 


ii. Settlements ordered by Court . 

See Marriage Act, 1823 (c. 76), ss. 23-25. 

392. Present & future property of wife — Settled 
for benefit of wife & Issue — To entire exclusion of 
husband.] — M illet v . Rowse, No. 330, ante. 

393. .]— A.-G. v. Mullay, No. 391, 

CLYltC. 

394. .] — A.-G. v. Akers, [1872] 

W. N. 45. 

395. Settlement of wife’s property on Issue by 
subsequent marriage — No power to order.] — Where 
the husband alone incurs a forfeiture under tho 
Marriage Act, 1823 (c. 76), s. 23, the ct. has no 
authority to order any settlement of the wife’s 
property on the issue of the wife by any subsequent 
marriage. — A.-G. v. Mullay (1844), 7 Beav. 351 ; 
3 L. T. O. S. 279 ; 49 E. R. 1 101. 

396. General power of appointment to wife — 
In case of wife surviving husband — Notwithstanding 
issue — Possibility of child bequeathing vested In- 
terest to father.] — A.-G. v. Lucas, No. 388, 
ante. 

397. In default of children — Without 

words to exclude husband.] — (1) In cases of for- 
feiture under Marriago Act, 1823 (c. 70), where the 
property of a female minor is settled by the ct., 
the proper form of limitation comprises a general 
power to the wife of appointment by will, in 
default of children, without words to exclude tho 
husband. 

(2) Orders under the Act as to settlements 
ought not to be made without the A.-G. appearing 
separately from the relator. — A.-G. v. Read 
( 1871), L. R. 12 Eq. 38 ; 24 L. T. 494. 

Annotation: — As to (2) Expld. A.-G. v. Toathcr (1881), 29 

W. It. 347. 

398. Where fund in possession small — Directed 
to be transferred into court — Declaration of trusts 
of funds in possession & reversion.] — A husband 
procured his marriage with a minor to be solem- 
nised by a licence, contrary to the provisions of 
Marriage Act, 1823 (c. 76), by falsely swearing 
to certain matters to which he was required by the 
Act personally to swear, he wilfully <& knowingly 
so swearing, & thereby incurred a forfeiture of all 
such estate, right, title, & interest as should then 
have accrued, or should thereafter accrue to him 
by force of the marriage. Immediately before 
the marriage, the wife was entitled absolutely to a 
sum of stock outstanding in trustees, & she was 
also entitled to certain reversionary interests in 
stock expectant on the death of her mother. The 
fund in possession being small, the ct., instead of 
ordering a settlement, after declaring the for- 
feiture, directed the trustees to transfer the 
residue of the fund into ct. & declared the trusts. — 
A.-G. v. Clements (1871), L. R. 12 Eq. 32 ; 
40 L. J. Ch. 678 ; 24 L. T. 384. 

Annotation : — Reid. A.-G. v. Read (1871), L. R.12 Eq. 38. 
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iii. Practice, 

See Marriage Act, 1823 (c. 70), ss. 23-25. 

899. Filing of Information — Must be with con- 
sent of relator — Consent need not be filed.] — 

Where the authority of a relator had been sub- 
stantially given to the filing of an information in 
his name, but his absence abroad prevented the 
filing of his authority in strict compliance with 
Chancery Jurisdiction Act, 1852 (c. 86) : — Held : 
such information was properly filed, & a motion to 
take it off the file refused with costs. 

All that is required by the statute is that the 
relator shall be made aware of & consent to the 
use of his name, & though the consent had not 
been filed with the information, objection ought 
not to have been taken (Hall, V.-C.). — A.-G. 
v. Wiltshire (1875), 45 L. J. Ch. 53. 

400. Attorney-General & relator — Whether 
separate appearances essential.] — A.-G. v. Head, 
No. 397, ante . 

401. .] — (1) Minutes of judgment in 

an action under Marriage Act, 1823 (c. 70), s. 23, 
should follow the words of that statute. 

(2) In an information under above sect, the 
A.-G. & the relator need not appear separately. — 
A.-G. v . Teatiier (1881), 43 L. T. 749 ; 29 W. R. 
347. 

.] — See, generally , Crown Practice, Vol. 

XVI., pp. 481 et seq . 

402. Information at relation of guardians of 
husband — Where husband possessed of no property 
— Wife offending party.] — A.-G. v. Severne, No. 
389, ante, 

403. Interrogatories — Circumstances tending to 
prove husband’s offence — Offending husband not 
liable to give.] — On exceptions to an answer to an 
information under Marriage Act, 1823 (c. 70), 
for the ourpose of having it declared that the 
husband of a minor had forfeited all interest in 
the wife’s property : — Held : the husband was 
not bound to give discovery of any circumstances 
tending to prove that he had contravened the 
provisions of the statute. 

The rule of protection applies equally whether 
the forfeiture is to be worked out in equity, or the 
discovery is required in aid of an action at law. — 
A.-G. v. Lucas (1843), 2 Hare, 560 ; 12 L. J. Ch. 
506 ; 7 Jur. 1080 ; 67 E. R. 234 ; subsequent pro- 
ceedings (1848), 2 Ph. 753, L. C. 

404. Ordered where evidence insufficient.] 

— A.-G. v . Severne, No. 389, ante . 

In actions for penalties & forfeiture 

generally.] — Sec Discovery, Yol. XVIII., pp. 181 
et seq. 

405. Where inquiry directed on information — 
Limited to allegations contained in information — 
Lapse of more than year since marriage.] — A.-G. v. 
Severne, No. 389, ante. 

406. Form of judgment — Should follow words 
of statute.] — A.-G. v. Teatiier, No. 401, ante . 

407. Costs — Of application for settlement of 
wife’s property — Liability of offending husband for.] 
— A.-G. v. Akers, [1872] W. N. 45. 


Sub-sect. 6. — Criminal Liability for False 

Statements. 

See Criminal Law, Vol. XV., p. 693, Nos. 7472 
etseq. 


Sect. 8.— CELEBRATION. 

Sub-sect. 1. — According to Rites of Ciiurcii 

of England. 

A. By Whom solemnised . 

408. Priest in Holy Orders.] — (1) Pltf. in an 
action of crim. con. is bound to prove a marriage 
valid in all respects, & it is not sufficient primd 
facie evidence on his part to show that he & his 
alleged wife went through a religious ceremony 
with the bond fide intention of thereby contracting 
a valid marriage, & afterwards lived together as 
man & wife, in the belief that they had thereby 
contracted a valid marriage, if in law such marriage 
was not valid. 

In actions of this nature [crim. con.l as in the 
indictment for bigamy it is necessary for pltf. to 
show what the cts. call a marriage in fact which 
we think is an actual marriage valid or avoidable 
& yet not avoided (Parke, B.). 

(2) A marriage between English subjects, cele- 
brated according to the rites of the Church of 
England, but not in the presence of a priest in 
Holy Orders, is invalid at common law. — Cather- 
wood v. Caslon (1844), 13 M. & W. 261 ; 13 
L. J. Ex. 334 ; 8 Jur. 1076 ; 153 E. R. 108. 
Annotations: — As to (1) Retd. R. v. Manwaring (1850). 

Dears. & B. 132 ; Culling v . Culling, [1896] P. 1 16. 

409. .] — R. v . Millts, No. 222, ante . 

410. Marriage of clergyman.] — Beamish 

v . Beamish, No. 440, post. 

411. Deacon — Authorised by statute.] — It re- 
quired a statute to enable a deacon to perform the 
ceremony of marriage (WlLLES, J.). — Cope v. 
Barber (1872), L. R. 7 C. P. 393 ; 41 L. J. M. C. 
1 37 ; 26 L. T. 891 ; 30 J. P. 439 ; 20 W. R. 
885. 

412. Licence to marry at particular church — 
Incumbent of church — Compellable to perform 
ceremony.] — Tuckness v . Alexander, No. 234, 
ante. 

413. Effect of deprivation quia mere laicus.] — 

A sentence of deprivation quia mere laicus does 
not make marriage, or any spiritual act done by 
the parson, void. — Costard v. Winder (1600), 
Cro. Eliz. 775 ; 78 E. R. 1005. 

Annotatio?i : — Consd. It. v. Millie (1844), 10 Cl. & Fin. 534. 

414. Person not in Holy Orders.] — Oather- 
wood v. Caslon, No. 408, ante. 

415. Marriage celebrated by person ostensibly 
in Holy Orders — Not known by parties to be other- 
wise — Valid.] — It seems to be a generally accredited 
opinion, that, if a marriage is had by the ministra- 
tion of a person in the church, who is ostensibly 
in Holy Orders, & is not known or suspected by the 
parties to be otherwise, such marriage shall be 
supported. Parties who come to bo married are 
not expected to ask for a sight of the minister’s 
letters of orders, & if they saw them could not be 
expected to inquire into their authenticity (Sir 
William Scott). — Hawke v. Gorki (1820), 2 
Hag. Con. 280 : 161 E. R. 743. 

Annotations : — Consd. R. v. Mlllis (1844), 10 Cl. & Flu. 534. 

Mentd. Clowes v, Jones (1843), 3 Curt. 185 ; Miles v, 

Chilton (1849), 6 Notes of Cases, 630 ; Thompson v. 

Rourke, [1892] P. 244 ; Thompson v. Rourke, [1893] 

P. 70 ; Cowley v . Cowley, [1900] P. 305. 

Solemnisation of marriage by unauthorised 
person — Criminal liability for .]— See Criminal 
Law, Vol. XV., p. 745, No. 8040. 

B. Where solemnised. 

Church or chapel where banns published.] — 

See Marriage Act, 1823 (c. 76), s. 2. 
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k. Whether solemnisation in church marriages should be solemnised in a U. C. R. 604. — CAN. 



GO Husband 

Sect. 8. — Celebration: Sub-sect. 1, 13. <&• C. ; sub - 
sect 2 , A.] 

Church or chapel specified In common licence.] — 

See Marriage Act, 1823 (c. 70), s. 10. 

416. Parish in which parties reside.] — (1) The 

canons must be pursued with the utmost exactness 
by ecclesiastical persons & a clergyman who 
presumes to marry a person out of the parishes 
m which the man & woman reside is liable to 
penalties. 

(2) The giving away a woman at the time of 
her marriage, as the father, though it is not an 
essential thing, yet it is a custom or ceremony 
which clergymen always require, Sc consequently 
call for at the time (Lord Hardwicke, C.). — 
More v. More (1741), 2 Atk. 157 ; 20 E. R. 499 ; 
sub nom. Moor v . Moor, Bam. Oh. 404, L. 0. 

a. — ( 1) Consd. Wynn v. Davies & Weevor 
(l83o), 1 Curt. 09. Generally, Mentd. Marshall v. Exeter 
(Bp.) (I860), 7 C. B. N. S. 053. 

417 . ^ (1) It is the doctrine of all courts 

that everything is to be presumed in favour of a 
matrimonial union which has produced children 
& united parties by a long cohabitation ; such 
an union is. not to be dissolved unless by some 
pressing obligations of law (Sir William Scott). 

(2) The want of consent to a marriage by banns 
is of no consequence — nor is the non-residence in 
the parish — as the law has provided that the 
domicil shall not be looked into (Sir William 
Scott). 

(3) The native name is primd facie the true 
name ; at the same time the ct. has thrown out 
that it is possible that a person may have assumed 
another name so as to bring it within the descrip- 
tion required. It is possible such a name may 
supersede the original native name (Sir William 
Scott). 

(4) In this case it is not very distinctlv estab- 
lished what was the true name & what the putative 
name. It is said to be the practice & 1 believe 
it is for actors to assume names by which they 
designate themselves ; it is said he went by the 
name of Faucit. That does not satisfy me that 
Faucit was the name by which he was universally 
known (Sir William Scott). — Diddear (falsely 

CALLED FaWCIT, OTHERWISE SaVILL) V. FAUCIT 

(1821), 3 Phillim. 580 ; 101 E. R. 1421. 

418 . Effect of celebration outside parish — 

Marriage by banns.] — R. v. Bind, No. 242, ante . 

419 . Place where banns usually published — 
Mode of proof.] — In an action for crim. con . if 
pltf.’s marriage was solemnised in a chapel he 
must give some evidence that banns were usually 
published there before the passing of Marriage 
Act, 1753 (c. 33). But it is primd facie sufficient 
for this purpose, to produce an old register of 
marriages solemnised in the chapel before the 
passing of the Act, & a regular register of banns 
published there since, & to prove that within the 
recollection of witnesses who have attended the 
chapel, marriages have been solemnised & banns 
published in it from time to time of late years. — 
Taunton v. Wyborn (1809), 2 Camp. 297, N. P. 

420 . Place licenced by bishop— Principles on 
which bishop will act in granting licence.] — Five 
hundred members of the congregation of a chapel 
petitioned the Bishop of London to grant a licence 
for the celebration of marriages in the chapel by 
licence. The application was opposed by the 
rector of the parish on the grounds that the 
granting of the licence was opposed to the principles 
of the parochial system, that it might entail a 
loss of income to future rectors of the parish, Si 
that the vicinity of the chapel being only three- 
quarters of a mile from the parish church of S., 


and Wife. 

, could not be said to be remote from it, so as to 
bring the case within the preamble of Marriage 
Act, 1836 (c. 85), s. 20: — Held: (1) the bishop, 
if satisfied that it was for the convenience of the 
inhabitants in the vicinity of the chapel that 
marriages should be celebrated in it, ought not 
to be deterred from granting the licence prayed for 
by considerations arising from our parochial 
system, or from possible loss of income in future 
rectors of the parish ; (2) in deciding whether or 
not this was a proper case in which to grant the 
licence, the word “ remote ” as used in the 
preamble, should be interpreted, not as having 
a narrow but a wide signification ; & when the 
transit from the district in the vicinity of the chapel 
was delayed from whatever cause, such as to make 
a real convenience to those residing in the vicinity 
of the chapel to bo married in it, a licence for 
marrying in the chapel might properly be granted ; 
(3) before granting the licence, the bishop should 
have some evidence before him of the convenience 
that would follow the granting of the licence, &; 
there being no such evidence in the present case, 
it was the duty of the bishop to reject the present 
application. — Re St. George’s, Albemarle 
Street, Pb:tition (1890), Trist. 134. 

421. District chapel or church — Power of bishop 
to licence — Power of ecclesiastical commissioners to 
licence with bishop’s consent.] — The church of C. 
was built, & had a district assigned to it, under 
Church Building Act, 1831 (c. 38). In the year 
1840 the bishop of the diocese granted, under 
Marriage Act, 1830 (c. 85), s. 20, his licence for the 
publication of banns Si the solemnisation of mar- 
riages in the church, Si for taking the same foes 
in respect thereof as were taken in the mother 
church by the minister Si incumbent thereof for 
the time being ; to which the fees for churchings, 
baptisms & burials were afterwards added. From 
the consecration of the church down to the issuing 
of the writ of mandamus in the present case, two 
churchwardens were chosen for the church in 
the manner directed by Church Building Act, 1831 
(c. 38), s. 10 ; one by the incumbent, & the other 
by the pew renters. Upon demurrer to the return 
to a mandamus to the incumbent of the district 
to convene a meeting of the inhabitants to elect 
a churchwarden, the return alleging that the 
incumbent Si the pew renters had the privilege 
of electing the churchwardens, & that New 
Parishes Acts, 1843 (c. 37), s. 15; 1856 (c. 104), 
s. 14, were inapplicable : — Held : the return was 
good. The authority contemplated by New 
Parishes Act, 1856 (c. 104), s. 14, was not a revo- 
cable licence by the bishop, but an authority 
under an order of the comrs. under sect. 11 of that 
Act ; & therefore the district was not brought 
within sect. 14 of the Act. 

| Semble : New Parishes Act, 1843 (c. 37), s. 15, 
is inapplicable to the case of a district consti 
tuted, not under that Act, but under Church 
Building Act, 1831 (c. 38), with a licence by the 
bishop under Marriage Act, 1830 (c. 85). — R. v . 
Perry (1801), 3 E. & E. 040 ; 30 L. J. Q. B. 141 ; 
3 L. T. 885 ; 25 J. P. 229 ; 7 Jur. N. S. 655 ; 9 
W. R. 383; 121 E. R. 583. 

422. Creation of new district — After 

parochial chapelry divided into districts.] — T uck- 
ness v. Alexander, No. 234, ante. 

423. Consolidated chapelries & district 

churches — Within New Parishes Act, 1856 (c. 104), 
s. 14.] — Consolidated chapelries & district 
churches, though differing in origin, are, when 
once formed, precisely similar in character, & 

, within above sect. — Jones v. Gough (1865), 3 
I Moo. P. C. 0. N. a 1 ; 12 L. T. 31 ; 29 J. P. ' 
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11 Jur. N. S. 251 ; 13 W. R. 509 ; 10 E. R. 1 ; 
sub nom. Gough v. Jones, 5 New Iiep. 381, P. C. ; 
affg. S. C. mb nom . Gough & Cartwright v. 
Jones (1863), 9 L. T. 610. 

424. “ New parish for ecclesiastical pur- 

poses.”] — Fuller v. Alford, No. 235, ante . 

425. Proprietory chapel.] — Re St. George’s, 
Albemarle Street, Petition, No. 420, ante . 

426. Vestry— Part of church.] — (1) By the law 
of England affinity is not created by sexual inter- 
course without marriage. The illicit intercourse 
of the man with his wife’s mother prior to the 
marriage does not render the marriage void, as 
being within the prohibited degrees of affinity. 

(2) Primd facie the vestry is part of the church. 

A petition for sentence of nullity, on the ground 
that a marriage was solemnised in the vestry 
which does not aver that the vestry formed no 
part of the church, is insufficient. 

(3) Marriage Act, 1823 (c. 76), s. 28, which 
requires that two witnesses should be present at 
a marriage, & should sign tho register, is merely 
directory ; & the non-compliance with its directions 
is no ground for annulling the marriage. — Wing 
v, Taylor (falsely calling herself Wing) 
(1861), 2 Sw. & Tr. 278 ; 30 L. J. P. M. & A. 
258 ; 4 L. T. 583 ; 7 Jur. N. S. 737 ; 104 E. R. 
1002. 

Annotations : — As to (2) Be Id. Holy Trinity, Stepney (1002), 

18 T. L. It. 780 ; L. C. C. v. Durnlas, [10041 P. 1. 

427. When church under repair — Tower of 
church — Necessity for re-consecration.] — The 

church of W., consisting of a nave, two aisles, a 
chancel, & a tower, was repaired under a faculty. 
The tower remained untouched ; so did the 
eastern wall, except so far as was necessary for the 
purpose of tying on new north A south walls. The 
whole of the nave & interior of the church was 
renewed. During the repairs, marriages were 
celebrated in the tower of the church : — Held : 
the church did not require to be re-consecrated. 

Semble : when a church is pulled down & 
rebuilt under a faculty, such church does not 
require to be re-consecrated. — Parker v. Leach 
(1866), L. R. 1 P. 0. 312 ; 4 Moo. P. O. 0. N. 8. 
180 ; 36 L. J. P. C. 26 ; 15 L. T. 370 ; 31 J. P. 
71 ; 12 Jur. N. S. 911 ; 15 W. R. 204 ; 16 E. R. 
284, P. 0. 

Annotations: — Reid. Rugg v. Winchester (lip.) (1 8G8), 
19 L. T. 578. Mentd. Marlin v. Mackonoekie (1868), 
L. 11. 2 P. C. 365. 

428. Building adjoining church — Pre- 

sumption of licence of building.] — Upon an indict- 
ment for bigamy it was proved that the first 
marriage was solemnised not in the parish church 
of the parish, but in a chamber in a building a 
few yards from the church while the church was 
under repair. It was further proved that divine 
service had several times been performed in the 
building in question : — Held : the building must 
be presumed to have been licenced & therefore the 
first marriage was valid & prisoner was properly 


convicted of bigamy. — R. v. Cresswell (1876), 

1 Q. B. D 446 ; 45 L. J. M. 0. 77 ; 33 L. T. 760 ; 
40 J. P. 530 ; 24 W. R. 281 ; 13 Cox, C. C. 120, 

0. C. R. 

429. Evidence of licence of building.] 

— The parties to a divorce suit were married in a 
schoolroom adjoining a church as the church was 
at the time undergoing repairs. Evidence was 
given that the bishop of the diocese had duly 
licenced the schoolroom for the celebration of 
divine service & the solemnisation of marriages 
during the period that the church was under- 
going repairs, & the licence having been pro- 
duced : — Held : the marriage had been validly 
celebrated, & evidence having been given in 
support of the petition, the ct. pronounced a 
decree nisi . — Williams v. Williams (1909), 25 
T. L. R. 232. 

430. Marriage by common licence — Within 
jurisdiction of person granting same.] — The 

article of an allegation admitted which pleaded 
that a licence granted by the Bishop of Win- 
chester’s commissary for Surrey, would not be 
valid for a marriage contracted within the diocese 
of Winchester, but without the jurisdiction of 
the commissary for Surrey. — Balfour v. Car- 
penter (falsely called Balfour) (1810), 1 
Phillim. 204 ; 161 E. R. 961 ; subsequent pro - 
c eedings (1811), 1 Phillim. 221. 

Annotation : — Retd. Dormer v. Williams (1838), 1 Cart. 870. 

Publication of banns — Place of publication.] — 

See Sect. 7, sub-sect. 1, C. (c), ante . 

Residence of parties.] — See Sect. 7, sub- 
sect. 1, I)., ante. 

C. Marriage Fees. 

See Ecclesiastical Law, Vol. XIX., p. 513, 
Nos. 3747-3753. 


Sub-sect. 2. — According to Non-Anglican 

Rites. 

A. In General . 

431. Marriage at Roman Catholic chapel — 
Presumption as to validity of ceremony after lapse 
of time — Whether chapel duly licenced — Presence 
of registrar.] — In order to sustain a plea of cover- 
ture, deft, swore that, in 1844, she was married 
to L. at a Roman Catholic chapel in Ijondon, 
both parties being Roman Catholics ; that the 
ceremony was performed by a priest, in the way 
in which Roman Catholic marriages are ordinarily 
solemnised ; that she cohabited witli L. for several 
years, & until he went to Australia, where he now 
resided : — Held : the ct. A jury might presume that 
the marriage was valid, though it was not proved 
either by oral testimony or by the certificate given 
by the priest on the occasion, that the place where 
the marriage was solemnised was licenced under 
Marriage Act, 1836 (c. 85), s. 18, or that the 
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1. Marriage between member of Chvrc) 
of England dt Presbyterian. J — A] arriagoi 
contracted in Ireland between mein ben 
of (lie Church of England & PrcBby 
tenants, ceJebratod by ministers noi 
belonging to the Church of England 
are legalised by Imperial Statute 5 & ( 
Viet. c. 26 ; & such marriages cole 
bratod beforo that Act, are legal. — 
Doe d. Bkkakev v . Bkeakey (1845) 
2 U. C. It. 349.— CAN. 


m. .] — On an 

for bigamy, it appeared that the first 
marriage was celebrated by a Presby- 
terian clergyman, the husband being 
a member of the Established Church, 


& tho wife a Presbyterian : — Held : 
tho marriago was invalid. — Smith’s 
Cask (1841), Ir. Cir. Rep. 287 ; Jebb 
Sc B. App. 1. — IR. 

n . .] — ATAnkrnky’s Case 

(1841), lr. Cir. Rep. 287. — IR. 

o. Between Non-Christians.] — Mar- 
riage between Non -Christians ought 
to bo left to their own officiants or to 
the registrar. — He Au Lie (1884), 1 
B. O. R. pt. 1, 261.— CAN. 

p. Christian minister.] — Proof that 
at the time of his ordination the 
minister lived upon his farm, & that 
lie afterwards farmed part of his time 
& preached part of his time, is not 
evidence that he was engaged in a 


secular calling within Rev. Stat. c. 106* 
— Currie v. Stairs (1885), 25 N. B. R. 
4.— CAN. 

q. By minister of “ Latter Day 
Saints .”] — “ The Re-organised Church 
of Jesus Christ of Latter Day Saints ” 
is a religious denomination within 
R. 8. O. 1887, c. 131, s. 1 ; & a duly 
ordained priest thereof is a minister 
authorised to solemnise the ceremony 
of marriage. — R. v. Dickout (1893), 
24 O. R. 250.— CAN. 

r. Mixed marriage by Roman 
Catholic clergyman — Non-observance of 
Statutory formalities .] — Whore a cere- 
mony of marriage between a Pro- 
testant 8c a Roman Catholic was per- 




Husband and Wife. 


Sects. — Celebration; Sub-sect. 2, A. & B.; sub- 
sects. 3 & 4. Sects. 9 & 10.] 

registrar was present, — the contrary not appear- 
ing. 

Mere cohabitation & reputation are sufficient to 
prove a marriage provided nothing to tho contrary 
appears, in the case of persons not being dissenters, 
& 1 do not see why the same principle should not 
govern all marriages (Erle, C.J.). — Sichel v. 
Lambert (1864), 15 C. B. N. S. 781 ; 3 New Rep. 
385 ; 33 L. J. C. P. 137 ; 9 L. T. 687 ; 10 Jur. 
N. S. 616; 12 W. R. 312; 143 E. R. 992. 

B. Jews and Quakers. 

See , nowy Marriage Act, 1836 (c. 85), s. 2 ; 
Marriage (Society of Friends) Acts, 1860 (c. 18), 
ss. 1. 2 ; 1872 (c. 10), s. 1. 

432. Marriage according to Jewish forms — 
Valid.] — Andreas v. Andreas (1737), cited in 1 
Hag. Con. App. at p. 9 ; 161 E. R. 638. 

Annotations : — -Refd. It. v. Mill is (1844), 10 Cl. & Fin. 534 ; 

Ardaseer Cursetjeo v. Ferozeboye (1850), 0 Moo. Ind. App. 

348. 

433. .] — VlflEVENA & SlLVEIItA V. 

Alvarez (1794), 1 Hag. Con. App. 7, n. ; 161 
E. R. 637. 

Annotation : — Refd. R. v. Millie (1844), 10 Cl. & Fin. 534. 

434,, Necessity for compliance with Jewish 

law — Validity determined by evidence of expert in 
Jewish law.] — Lindo v. Belisario, No. 123, ante. 

435. Necessity for two witnesses — 

Competency of witnesses.] — Jewish marriage in- 
valid under that law, by reason of the incompetency 
of witnesses, required as an essential part of the 
ceremony. 

It is not denied that some ceremony has been 
performed, but it is alleged, that the celebration 
was not conformable to the law of the Jews. It is 
not alleged that the ceremony was defective in any 
other particulars except that it is essentially 
necessary that it should be performed in tho 
jjresence of two witnesses, competent & credible, 
& subject to no disqualification imposed by the 
Jewish laws ; which disqualifications may proceed 
from certain degrees of consanguinity to cither of 
the parties who marry, or from non conformity to 
the ceremonies of the Jewish religion, & it is 
alleged that the ceremony in this case was not 
attested by competent witnesses according to 
these notes (Sir William Scott). — Ooldsmid v. 
Bromer (1798), 1 Hag. Con. 324 ; 161 E. R. 568. 

Annotations : — Refd. Ruding v. Smith (1821), 2 Hag. Con. 

371 ; It. v. Miliis (1844). 10 Cl. & Fin. 034. 

436. Whether written contract 

essential to validity.] — Semble : to prove a Jewish 
marriage, it is not enough to produce witnesses 
who were present at the ceremony in the 
synagogue ; but the written contract between the 
parties should be produced, & the execution of it 
proved. — Horn v. Noel (1807), 1 Camp. 61, N. P. 

Annotations : — Folld. R. v. Althauscn (2 893), 17 Cox, C. C. 

630. Expld. R. v. Hammer, [1923J 2 K. B. 786. 

437 . .] — In order to prove a 

Jewish marriage it is not sufficient to produce a 
witness who was present at the religious ceremony 
in the synagogue, a written contract between the 
parties being essential to the validity of the 
marriage, production & proof of the execution of 


such document is necessary. — R. v. Althausen 
(1893), 17 Cox, C. C. 630. 

Annotation -Refd. R. v. Hammer, [1023] 2 K. B. 787. 

433 , .] — To prove a Jewish 

marriage it is not necessary to produce the Hebrew 
written contract. — R. v. Hammer, [1923] 2 K. B. 
786 ; 92 L. J. K. B. 1045 ; 129 L. T. 479 ; 87 
J. P. 194 ; 39 T. L. R, 670 ; 68 Sol. Jo. 120 ; 27 
Cox, C. C. 458 ; 17 Cr. App. Rep. 142, C. C. A. 

Between uncle & niece — Conflict between 

Jewish & English law .] — See Conflict of Laws, 
Vol. XI., p. 416, No. 822. 

439. Marriage according to Quaker forms — 
Sufficiency to support suit for restitution of con- 
jugal rights.] — Green v. Green (prior to 1737), 
cited in 1 Hag. Con. App. at p. 9, n. ; 161 E. R. 
638. 

Annotation : — Refd. R. v . Millls (1844), 10 Cl. & Fin. 53d. 


Sub-sect. 3. — The Ceremony. 

440. Essential parts of ceremony — General rule.] 

— (1) It being settled by the decision in 11. v. 
Millisy No. 222, ante , that to constitute a valid 
marriage by the common law of England, it must 
have been celebrated in the presence of a clergyman 
in Holy Orders, the fact that the bridegroom is 
himself a clergyman in Holy Orders, there being 
no other clergyman present, will not make the 
marriage valid. 

(2) As to the manner in which a marriage is 
to be celebrated, tho law does not admit of any 
difference between the marriage of a clergyman & 
of a layman. 

(3) Semble: the decision in It. v. Miliis^ No. 222, 
ante , is not to be applied to a case where the 
presence of a minister in Holy Orders is impossible. 

(4) The presence of the priest was not merely 
for the purpose of securing a religious sanction to 
the contract of marriage, but one of the objects 
was to prevent the making of an unlawful contract, 
which could not be secured unless the priest was a 
person other than either of the two engaged in the 
act. The directions contained in the Rubric 
respecting the opening address to the congrega- 
tion, the adjuration to the persons about to be 
married as to confessing any lawful impediment 
to their union, the patting on the ring, etc., are not 
absolutely essential to the validity of the marriage ; 
the essential part of the service is the reciprocal 
taking each other for wedded wife & wedded 
husband. — Beamish v . Beamish (1861), 9 H. L. 
Cas. 274 ; 5 L. T. 97 ; 8 Jur. N. S. 770 ; 11 E. R. 
735, H. L. 

Annotations: — As to (3) Refd. Re Bothell, Bothell v. Hild- 

yard (1888), 58 L. T. 674. As to (4) Refd. Lightbody v . 

Wo8t (1902), 87 L. T. 138. Generally , Mentd. Foxwell v. 

Van Grutton (1896), 12 T. L. R. 307 ; London Train. Co. 

v. L. C. C., [1898] A. C. 375 ; 1. K. Comrs. v . Walker, 

[1915] A. O. 509; Usher’s Wiltshire Brewery v. Bruco, 

11915] A. C. 433. 

441. Whether giving away a woman.]- 
Moue v. More, No. 416, ante . 

442. Whether actual repetition — Of all 

words of marriage service.] — (1) The contract of 
marriage is, in its essence, a consent on the part of 
a man & woman to cohabit with each other, & with 
each other only. The religious element does not 


formed by a Roman Catholic clcrcry- 
man, according: to tho rites of liis 
church, in the sacristy of a Roman 
Catholic chapel at about four o’clock 
in the afternoon in the presence of 
two witnesses, but with closed doors; 
& no notice was given to the registrar, 
nor certificate issued by him : — Held : 
notwithstanding the absence ot the 


statutory formalities the marriage was 
valid.— Re Knox (1889), 23 L. It. Ir. 
542.— IR. 

PART II. SECT. 8, SUB-SECT. 2.— B. 

436 i. Marriage according to Jewish 
forms — Whether written contract essential 
to validity .] — Held : a written contract 


was not essential to the validity of a 
Jewish marriage, which had been 
solemnised with all the usual forms & 
ceremonies of the Jewish service & 
faith ; such marriage was valid, though 
there existed in relation to it a written 
contract not produced. — Frank v. 

(1864), 15 C. P. 135.— CAN. 
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require anything more of the parties ; & therefore 
it is not essential that all the words of the marriage 
service to be repeated by the man & woman should 
be actually said ; but* the ceremonies required by 
law, such as the publication of banns & the like, 
being complied with, when the hands of the parties 
are joined together, & the clergyman pronounces 
them to be man & wife, if they understand that 
by that act they have agreed to cohabit together 
& with no other person, they are married. 

(2) Deaf &> dumb persons may marry ; & the 
presumption is in favour of the validity of such a 
marriage, & of the capacity of the parties to 
contract it ; & the onm of proof is upon those who 
would impeach such a marriage. 

(3) Everything is presumed in favour of 
marriage. 

(4) If there be no question of mental capacity, 
the objection that a deaf & dumb person did not 
understand tho nature of the contract of marriage 
which she had been induced to enter into is an 
objection on the ground of fraud. — Karroo v. 
Harrod (1854), IK & J. 4 ; 23 L. T. 0. S. 243 ; 
18 Jur. 853 ; 2 W. R. 012 ; 69 E. R. 344. 
Annotations : — As to (1) Refd. Beamish v. Beamish (18GI), 

9 H. L. Cas. 274. As to (4) Reid. Moss v. Moss, [1897 J 

T\ rtnfl 

443. Witnesses — Presence not essential.] 

Wing v. Taylor (falsely calling herself 
Wing), No. 426, ante . 

444. Must comply with legal requirements.] — 

Moss v, Moss, No. 128, ante . 


Sub-sect. 4. — Civil Marriages at Super- 
intendent Regtstrar’s Office. 

445. Presumption of validity — Marriage within 
closed doors not invalid — Marriage Act, 1836 (c. 85), 
s. 42.] — When a marriage has been solemnised in 
a registrar’s office in the presence of the registrar 
<fc deputy registrar, the presumption of law is that 
the requisites sect. 21 of above Act have been 
complied with. 

If it appeared from the evidence that such a 
marriage took place with closed doors, it would not 
on that account be held to be invalid, so as to 
disentitle the husband after the wife’s death to have 
ad ministration granted to him of her effects, a 
marriage so celebrated not being specified in 
sect. 42 of above Act as one that is null & void. 
Campbell v. Corley (1856), 28 L. T. O. S. 109 ; 
4 W. R. 675, P. C. 

Annotation : —Refd. Sichcl v. Lambert (18G4), 12 W. h. 312 


Sect. 9.— MARRIAGES ABROAD. 

Foreign marriages.] — See, generally , Conflict 
of Laws, Vol. XI., pp. 413 et aeq. 

Proof of in England.] — See Sect. 12, sub* 

sect. 2, post. 

Marriages of British subjects — Doctrine of ex- 
territoriality.] — See Conflict of Laws, Vol. XI., 
I>p. 419, 420, Nos. 857, 858. 

Compliance with local forms impossible.] — 


See Conflict of Laws, Vol. XI., p. 420, Nos. 
860-864. 


On His Majesty’s ships.] — Sec Conflict of 

Laws, Vol. XI., p. 420, No. 869. 

Marriages valid by English statutes.] — See Con- 
flict of Laws, Vol. XI., p. 420, Nos. 865-868. 

Marriages within lines of British army serving 
abroad.] — See Conflict of Laws, Vol. XI., p. 421, 
Nos. 870-872. 

Validity of marriages in criminal proceedings.] — 

See Criminal Law, Vol. XV., pp. 738, 739, Nos. 


7978-7989. 

446. Marriages within British Empire — Whether 
Marriage Act, 1835 (c. 54), applicable— Where 
different law prevails.] — The above Act affects all 
domiciled English subjects wherever they may be 
transiently resident. It does not affect thorn when 
actually domiciled in British Colonies acquired by 
conquest, where a different law exists. — Brook v. 
Brook (1801), 9 H. L. Cas. 193 ; 4 L. T. 93 ; 25 
J. P. 259 ; 7 Jur. N. S. 422 ; 9 W. R. 401 ; 11 
E. R. 703, H. L. ; affg. (1858), 3 Sm. & G. 481. 

Annotations : — Consd. Sottomayor v. Do Barros (1877), 3 
P. 1). 1. Refd. Fenton v. Livingstone (1859), 33 L. T. O. S. 
335 ; Motto v. Motto (1859), 1 Sw. & Tr. 416 ; Snuonin 
v. Mallae (1890), 29 L. J. P. M. & A. 97 ; Chapman v. 
Bradley (1863), 33 Beav. 61; Howarth v. Mills ( 1866 ), 
L. R. 2 Eq. 389 ; Be Alison’s Trusts (1874), 31 L. 1. 638 ; 
Pawson v. Brown (1879), 13 Cli. D. 202 ; Be Do Wilton, 
Do Wilton v. Montcflore, [1900] 2 Ch. 481 ; Ogden v. 
Ogden, [1908] P. 46; Ckotti v. Chetti, (1909] P. 67 1 
R. v. Dibden, [1910] P. 57. Mentd. Wing v. Taylor (1861), 
30 L. J. P. M. Sc A. 258 ; Re Bozzolli’s Sottlmt., Husey- 
Hnnf. « iw/t.mIH. norm i ch. 7/il : Mitford v . Mitford, 


[1923] P. 130. 

447. Whether governed by common law 

of England.] — Marriages of British subjects in 
British plantations are governed by the common 
law of England, unless it is otherwise provided by 
the Imperial legislature or that of the colony. 
Therefore, evidence of the solemnisation by a 
clergyman of the Church of England accord- 
ing to the rites & ceremonies of that church & 
of cohabitation : — Held : sufficient proof of a 
marriage between British subjects in Norfolk 
Island, then a British penal settlement. — Limerick 
(Countess) v. Limerick (Earl) (1803), 4 Sw. & 
Tr 252 ; 32 L. J. P. M. & A. 92 ; II W. R. 503 ; 
161 E. R. 1512. 

448. Celebration by person in Holy Orders 

— According to rites of Church of England.] — 

Limerick (Countess) v. Limerick (Earl), No. 


447, ante. 

449 . Where no Established Church — 

According to Roman Catholic rites.] — A marriage 
celebrated between British subjects according to 
the rites of the Roman Catholic Church in a country 
subject to British dominion, but where there is no 
Established Church, is valid. — James v. James & 
Smyth (1881), 51 L. J. P. 24 ; 30 W. R. 232. 


Sect. 10.— CONFIRMATION OF INVALID 

MARRIAGES. 

450. Marriage solemnised without consent of 
parent or guardian — “ Living together as man & 


PART II. SECT. 9. 

b. Marriage of British subjects — 
On board ship on high seas — No 
ordained clergyman of Church of England 
present .) — A marriage betwoeu British 
subjects, on board ship on tlio blgli 
seas, at the celebration of which no 
ordained clergyman of the Established 
Church of England Sc Ireland inter- 
vened, is not valid at common law. — 
Du Moulin v. Druitt (1860), 13 
I. C. L. R. 212 ; 13 Ir. Jur. 76.— IR. 
t. Marriages within British Em- 


pire — Marriage according to Indian 
rites . ] — Where an Indian woman proves 
that she lies been married according 
to Indian rites, this marriage will be 
regarded as binding. — R. v. Naw* 
E-Quis-A-K (1889), Terr. L. R. 211.—- 
CAN. 

a. Where no established church 

— Celebrated by person not in Holy 
Orders .] — A marriage between British- 
born subjects, natives of Europe, 
members of the Church of England, 
celebrated at Surat by a minister of 


tho Gospel Sc missionary not in Holy 
Orders, belonging to a sect called 
Congregatlonalists, or Independents, 
no person in Holy Orders being present 
at tho marriage: — Held : 

Maclean r . Ckibtall (1840), 7 Notes 
of Cases, Supp. xvii. bupremc Court 
of Judicature. — IND. 


PART II. SECT. 10. 

b. Matriagc by person having no 
right to solemnise mairimony-— Con- 
firmation by statute.) — H. P.» patentee 
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Husband and Wife. 


Sect, 10. — Confirmation of invalid marriages . Sect. 

11 : 1 & 2, A.j 

wife — 3 Geo. 4, c. 75, s. 2.] — A marrage by licence 
null A void, by reason of minority, A want of legal 
consent, under 26 Geo. 2, c. 33, held to be rendered 
a good A valid marriage by the retrospective 
operation of 3 Geo. 4, c. 75, it being held that the 
parties, though not actually cohabiting up to the 
time of the passing of 3 Geo. 4, c. 75, did still 
“ continue to live A reside together as husband 
A wife ” in legal construction, within its time 
intent A meaning up to that time, sufficiently to 
render the restrospective provisions of 3 Geo. 4, 
c. 75, applicable to such their marriage. — Kino 
v . Sansom (otherwise King) (1826), 3 Add. 277 ; 
162 E. It. 481. 

Annotation : — Consd. Poole v. Toole (1831), 2 Cr. & J. 06. 

451. .] — In Feb. 1816, a 

marriage took place between two minors by licence, 
without consent. They cohabited until June, 
1816, when, from the misconduct of the husband, 
he was obliged to leave the house where they had 
been residing. They then lived separate until 
Oct. 1817, when the husband died. After the 
separation, in June, 1816, he, on various occasions, 
insisted that she was not his lawful wife A gave 
that as a reason for not living with her again. 
There was some slight evidence of small sums 
supplied to the wife being allowed in the rent of a 
farm held under the husband, but under what 
circumstances did not appeal* : — Held : these 
parties did not live together as man A wife until 
the death of the husband, witldn 3 Geo. 4, c. 75, 
s. 2 . — Poole v. Poole (1831), 2 Cr. A J. 66 ; 1 
You. 331 ; 2 Tyr. 76 ; 1 L. J. Ex. 63 ; 149 E. R. 
28. 

452. .J — A marriage, which 

would be void by reason of its being by licence, 
without the consent of the parent of the woman, 
A which, by the terms of 3 Geo. 4, c. 75, s. 2, was 
rendered valid, does not afterwards become invalid 
by reason of the woman marrying again during 
the lifetime of her husband ; the third sect, of 
the Act being, for that purpose, retrospective 
only. — R. v. St. John Delpike (Inhabitants) 
(1831), 2 B. & Ad. 226 ; 0L, J. O. S. M. C. 79 ; 
109 E. It. 1128. 


Sect. 11.— PRESUMPTIONS IN RELATION TO 

MARRIAGE. 

Sub-sect. 1. — Validity of Marriage. 

453. Omnia prsesumuntur rite esse acta — 
Grant of licence.] — Piers v . Piers, No. 530, post. 

454. Consent.] — Harrison v. Southamp- 

ton Corpn., No. 371, ante. 

455. Capacity.] — Harrod v . Harrod, No. 

442, ante . 

450. Compliance with Marriage Act, 1836 

(c. 85), s. 21 — Presence of registrar & deputy 
registrar.] — Campbell v. Corley, No. 445, ante. 


457. Celebration in licenced place — Pre- 
sence of registrar.] — Upon a trial for bigamy, it 
was proved by a witness who was present, that the 
first marriage took place in a Wesleyan chapel, 
in the presence of the registrar of the district ; A 
an examined copy of the entry in the register book 
of marriages, kept at the office of the superintendent 
registrar of the district, was also produced A 
proved. A document purporting to be a certificate 
by the superintendent registrar of the fact that the 
chapel had been duly registered, was also produced 
by a witness who stated that he saw the register 
book, A that it was correctly extracted : — Held : 
even if the certificate was inadmissible, there was 
evidence of a valid marriage, as the ct. must 
presume, from the facts proved, that the chapel 
was duly registered. — R. v. Manwaring (1856), 
Dears. A B. 132 ; 20 J. P. 804 ; 5 W. II. 119 ; 
sab nom. R. v . Matnwaring, 26 L. J. M. 0. 10 ; 
28 L. T. O. S. 189 ; 2 Jur. N. S. 1236 ; 7 Cox, C. C. 
192, C. C. R. 

Annotations Consd. Sichel v. Lambert (1864), 15 C. B. 

N. S. 781. Refd. It. v. Uradook (1863), 7 F. A F. 837. 

458. .] — Sichel v. Lambert, 

No. 431, ante . 

459. Compliance with necessary cere- 

monies.] — According to the Roman-Dutch law 
there is a presumption in favour of marriage 
rather than of concubinage. According to the 
law of Ceylon, as in England, where a man A woman 
are proved to have lived together as man A wife, 
the law will presume, unless the contrary be clearly 
proved, that they were living together in conse- 
quence of a valid marriage, A not in a state of 
concubinage. Where it is proved that they have 
gone tlu*ough a form of marriage, A thereby shown 
an intention to be married : — Held : those who 
claim by virtue of the marriage are not bound to 
prove that all necessary ceremonies have been 
performed. — Sastry Velaider Aronegary v. 
Sembecutty Vaigalie (1881), 6 App. Cas. 364 ; 
41 L. T. 895 ; sub nom. Sastry Velaider Ah one - 
GARY A Skmbacutty Sinnepullei v. Kassanader 
Sambonade, 50 Ij. J . P. C. 28, P. 0. 

Annotation : — Apld. Re Shephard, George v. Thyer, [1904] 

1 Oh. 456. 

400. .] — He Shephard, George v. 

Thyer, No. 472, post. 

461 . Performance of ceremony — By duly 

authorised person — Foreign marriage.] — It being 
found that a religious ceremony, valid according 
to the Hebrew religious law, had in fact been 
performed between the parties at a village in 
Poland, then in the Russian Empire, A that peti- 
tioner was not at the time of such ceremony of 
marriage below the age prescribed by the Russian 
law as that below which a male could not lawfully 
be married, but that there was no evidence that 
the marriage had been registered, nor had it been 
affirmatively proved that the ceremony had been 
performed by a person authorised by the Russian 
law to celebrate Jewish marriages : — Held : 
registration was not shown to have been an 


of land, was married to G. by a 
Methodist minister, who had no right 
to solemnise matrimony. She con- 
veyed to M., but, being told that her 
marriago was illegal, executed the deed 
by the name of Pringle, as if she were 
sole, her husband Green being the 
witness. At ter the passing of 11 Geo. 
IV. c. 36, her heir brought ejectment, 
contending that the statute confirmed 
the marriage, so as to avoid her con- 
veyance executed as a feme sole : — 
Held : the Act has not such a retro- 
spective effect as to destroy the deed. 
— pRiNOLK v. Allan (1859), 18 U. O. R. 
575. — CAN. 


PART II. SECT. 11, SUB-SECT. 1. 

c. Omni a vrcesumunfvr rite esse 
acta — Celebration de facto .] — Except in 
cases of bigamy & actions for crim. 
con., there is a strong presumption 
in favour of the validity of a marriago 
proved to have been celebrated de 
facto. — Hedge v. Morrow (1914), 
32 O. L. It. 218 ; 20 D. L. R. 561 ; 6 
O. W. N. 279.— CAN. 

..] — Where the fact 

of celebration of marriage is proved 
letters of orders need not be proved as 
the ceremony is presumed to have been 


performed by a competent person.— 
Legey v. O’Brien (1834), Milw. 325. — 

IR. 

e. Presumption supported by pre- 

sumption of death .] — The presumption 
of a person’s death from his unaccount- 
able absence for seven years without 
news of him applies to support the 
validity of the subsequent marriago 
of his wife to another in a suit brought 
by her against her second husband 
for alimony . — H Oman uke v. H omanuke 
(1920), 3 W. W. R. 719 ; 13 Sask. L. R. 
186. — CAN. 
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iattiw! a ji. C ^ aen *' tt . mara (®So of itussian Jews in I 
7 ? 4 <& the ct. should in the circumstances presume 
that the person who performed the ceremony 
was either a rabbi or his duly authorised assistant. 

lho marriage was therefore, apart from any 
question of marriage by repute, a good & valid 
one.— Goldstone v. Goldstone (1922), 127 L. T. 
y" ; sub nom. Goldstone v. Smith (otherwise 
Goldstone), 38 T. L. It. 403. 

462. Effect of lapse of time — BonS fide & 

open marriage.] — Lauderdale Peerage, No. 537, 
post 

463. Onus of proof — On party seeking to disturb 
presumption.]— ilAimoi) v. Harrod, No. 442, ante. 

Presumption of existence of marriage — From 
lapse of time.] — See Sub-sect. 2, B. (d), post. 

464. — .] — Once the actual ceremony 

ot marriage lias been established by the party 
seeking to prove it, the onus of proving that such 
ceremony is invalid rests on the party disputing 
the validity of the marriage. — C arlin v. Carlin 
(1906), 70 1. P. 143. 

Of existence of marriage.] — Sec Sect. 

12, sub-sect. 1, II., post. 

465. Effect of proof of earlier marriage.] — 

A legal marriage cannot bo inferred from mere 
cohabitation where the actual fact of an earlier 
marriage is proved. — T aylor v. Taylor (1750), 2 
Lee, 274 ; 101 E. R. 339. 

466. Earlier marriage illegal.] — Wilkin- 

son v. Payne (1791), 4 Term Rep. 40S ; 100 E. R. 
1123. * 

Annotation : -Meiltd. Goes d. Lewis v. Davies (1837), 2 M. 

cc w* 


— Existence of Marriage from 
Cohabitation. 

A. In General. 

467. General rule.]— (1) A man & woman, after 
a known illicit connection, cohabited together in 
such a way as to create a repute, though a divided 
on<*. c \ f i i»'*ir being married persons ; it the man, 
get lodgings in the houses of persons of 
_ . A. to save the woman from rude 
mt. by one of his companions when drunk, 
"lodged that the woman was his wife : — 
: the facts & circumstances were not sufficient 
*r a marriage. 


(2) In cases of cohabitation, ]) resumption is in 
favour of its legality ; occur , if the connection is 
known to have been in its origin illicit. 

(3) Repute, to raise presumption of marriage, 
must be founded on general not singular opinion ; 
& a divided repute is, on such a subject, no evidence 
at all. — Cunninghams v. Cunninghams (1814), 2 
Dow, 482 ; 3 E. It. 939, H. L. 

Annotations : — As to (1) Reid. Longworlh (or Yolvcrton) r. 

Yclvorton (18(57), L. U. 1 Sc. Sc l)iv. 218. As to (2) Reid. 

Lapsley v. Grierson (1818), 1 H. L. C'as. 498 ; Breadalbano 

Case, Campbell v. Campbell (18G7), L. R. 1 Sc. & Div. 

182 ; Rysart. Peerage Case (1,881 ), 0 App. Caw. 489. A 8 to 

(3) Reid. Lyle v. EUwood (1874), L. K. 19 Eq. 98. 

468. .] — 111 DDE All (FALSELY CALLED EaWCIT, 

otherwise Kavill) v. Eaucit, No. 417, ante. 

469. .j — Piers v. Piers, No. 530, post. 

470. Presumption in absence of evidence 

to contrary.] — Sastiiy Velatder Aronegahy v. 
Sembecutty Vaigalie, No. 459, ante. 

471. .] — Without going into the earlier 

cases that have been cited as to the presump- 
tion of marriage from common reputation, I 
consider myself bound by the more modern cases 
&c (‘specially Purs v. Piers , No. 530, post , decided 
by the House of I^ords in 1849. The presumption 
is not one of law — that is to Bay, one which can 
not be rebutted — but, according to the authorities 
& upon the facts, there is a presumption of marriage 
in the absence of evidence to the contrary (Worth, 
.1.). — Re Duvall, Duvall v. Craddock (1892), 30 
Sol. Jo. 398. 

472. .] — Where a man & woman are 

proved to have lived together as man & wife for 
a considerable time, the law will presume*, unless 
the contrary is clearly proved, that they were 
living together in consequence of a valid marriage. 

Where it is prove* el that there was an intention 
to marry, & that some form was gone through to 
perfect that intention, those who claim by virtue 
of the marriage are not bound to prove that all 
necessary ceremonies were performed according to 
law. 

An English man & woman travelled to Prance 
with the intention of getting married, & there 
purported to go through a form of marriage ; & 
they had since lived together in England as man & 
wife for thirty years & had several children. There 
was some evidence of recognition of the children 
by the family. If was assumed by the ct. that 
a marriage such as was alleged was impossible 


463 1 . Onus of proof —On party seeking 
to disturb presumption.] — ’A married 
woman was deserted by her husband 
in 1 89(5, Sc from that time she heard 
nothing of him. In 1909 she married 
O. : — Held : in proceedings against 
O. for leaving her without means of 
support, on proof of the above facts, 
the onus was upon O. to establish the 
existence of the first husband at the 
time of the second marriage. — OuSJ.EY 
v. Ouhley, 11912] V. L. R. 32.— AUS. 

463 ii. — In a suit by 

children to enforce payment of their 
portions, their legitimacy was questioned 
by the next tenant for lift*, n deft. 
A marriage dc facto was established : — 
Held: it then lay on the party im- 
peaching tho marriage to provo it 

v - Turns (1838), 
1 Dr. & Wal. 279. — IR. 


t Presumption V'herc no issue 
marriage— Invalidity adm itted by pari 
To 7narr cage. ) — T ho presumption of h 
in favour of the validity of a murria 
is less strong whore there is no ism 
i Hie parties to the marria 

admit its invalidity. — lie. M‘Louoin,i? 
Estate (1878), 1 L. R. i r . 421.— IR 


X* Promise of marriage followed 
by cwuuiblius.] — In a suit for a 
declarator of marriage founded on a 


J. — VOL. XXVII. 


promise subsequent c copula there was 
no direct evidence of tho promise, 
but of facts & circumstances, & letters 
written by defender to pursuer, 
defender having destroyed the letters 
written by pursuer to him: — Held: 
there was suilicient ground to warrant 
the inference t hat a promise of marriage 
hud been given & accepted previous 
to the coneubitus Honyman v. Camp- 
bell (I83J), 2 Dow. & Cl. 2(>. r ).— SCOT. 

PART II. SECT. 11, SUB-SECT. 2.— A. 

4671. General rule. >- Evidence of 
cohabitation & reputation of marriage 
will be sufficient iu (lower ; it is not 
necessary to provo the marriage by 
persons who were present at the cere- 
mony. — S toner v. Walton (1842), 
6 O. S. 190.— CAN. 

467 ii. .] — Where a marriage 

ceremony was performed by a Pro- 
testant clergyman in Ireland in LS80, 
between two persons who intended to 
be married but who for the purpose 
of concealment used false names, & 
they afterwards lived together in 
Ireland as mail & wife for two years, 
when they came to this province Sc 
continued so to live together : — Held : 
in tho absence of any evidence as to the 
law of marriage in Ireland, it would 


be presumed that the marriage tliero 
was lawful, although the parties them- 
selves had doubts about its legality 
in consequence of their having used 
false names. Sc went through another 
marriage ceremony here in 1885. — 
Jte Tieknay (1885), 25 N. B. R. 28G — 
CAN. 

467 Hi. — Cohabitation with 

the required repute, as husband Sc wife, 
is proof that tho parties between 
themselves have mutually contracted 
the matrimonial relation. — Gamppell 
v. (’amppell (1867), L. It. 1 Sc. Sc Div. 
182 ; 5 Macph. (Ct. of Sess.) 116 ; 39 
Sc. Jur. 67G - SCOT. 

467 iv. .] — The law of Scot land 

accepts the continued cohabitation 
of a man & woman as spouses, coupled 
with the general repute of their being 
married persons, as complete evidence 
of their having deliberately consented 
to marry ; but in order to sustain that 
Inference) their cohabitation must be 
within the realm of Scotland. — 
Dysakt Peerage Cask (1881), 6 

App. (Jus. 489.— SCOT. 

h. Necessity for cohabitation.] — In 
a competition for the distribution of 
an intestate estate, certain of the 
claimants averred that a marriage 
had taken place in 1819 between D. 

F 
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Sect . 11. — Presumptions in relation to marriage: 
Sub -sect. 2, A. <& B. (a), (b) & (c).'j 

according to French law & the habits of law- 
abiding people in France : — Held : this fact was 
not sufficient to rebut the presumption in favour 
of marriage arising from the long-continued co- 
habitation of the parties as man & wife. — Tie 
Shephard, George v. Thyer, 11904] 1 Oh. 456 ; 
73 L. J. Ch. 401 ; 90 L. T. 249. 

Annotation: — Reid. Goldstono v. Goldstonc (1922), 127 
L. T. 32. 

Rebuttal of presumption.] — See Sub-sect. 2, C., 
post. 

473. Cohabitation from date of ceremony.] — 

Pollard v. Pollard (1842), 1 Notes of Cases, 
532. 

474. Effect of proof of earlier marriage.] — 

Taylor v. Taylor, No. 465, ante. 

475. Finding of jury as to subsequent legal 

marriage not disturbed — Though contrary to 
evidence.] — Where the jury have found a verdict 
for pltf. upon a presumption contrary to evidence, 
the ct. will not grant a new trial if pltf. be entitled 
to recover in conscience & equity. — W ilkinson v. 
Payne (1791), 4 Term Pep. 468 ; 100 E. It. 

1123. 

Annotation Mentd. l)oo d. Lewis v. Davies (1837), 2 
M. & W. 503. 

B, Factors determining Strength of Presumption . 
(a) Duration of Cohabitation. 

476. General rule.] — L indo v. Belisario, No. 
123, ante. 

477. .] — A marriage may be made out not 

only by showing the actual marriage, but also by 
cohabitation, & by the parties treating each other 
as man & wife. This last evidence will be more or 
less strong according to length of time & circum- 
stances (Tindal. C.J.). — Postman v. Harrell 
(1833), 0 C. & P. 225, N. P. 

478. Many years.] — Cohabitation by a man, 
for many years, with a woman, <fc introducing her 
as his wile, admitted as some evidence of a 
mam age, in an action by a third party against him 
as her husband, for necessaries or money supplied 
to her. There is no authority in law, in a married 
woman, living apart from her husband, to borrow 
money on his credit. — Paule v. Coding (1861), 2 
F. & F. 585, N. P. 

479. .] — In a suit for dissolution formal 

proof of the marriage is not indispensably 
necessary, but sufficient evidence must be produced 
to satisfy the et. of the fact of the marriage. 
Evidence that a man & woman residing at S. had 
left S. together, stating that they intended to get 
married at G. ; that they had returned to S. & 
stated that they had been married at G. ; & that 
they afterwards cohabited for many years at 8. 
as husband A wife: — Held: no better evidence 
being procurable, to be sufficient proof of the 
marriage.- - Patrickson v. Patrickson (1865), 

L. P. 1 V. & Th 86 : 35 L. J. P. & M. 48 ; 13 L. T. 
507 ; 12 Jur. N. 8. 30 ; 14 W. P. 212. 

480. Four years.] — Proof that deft. & the person 
alleged in the plea to be her husband have co- 
habited together as husband & wife for four years, 
is some evidence of the marriage, which the judge 


will leave to the jury. — Woodgate v. Potts (1847), 
2 Car. & Kir, 457, N. P. 

481. Five years.] — Poorer t>. Poorer & New- 
ton, No. 540, post. 

482. Ten years.] — Be Thompson, Langham r. 
Thompson, No. 527, post. 

483. Fifteen years.] — Re Haynes, Haynes v . 
Garter, No. 534, post. 

484. Twenty years.] — A. was committed by the 
justices for deserting his wife & family. It 
appeared that they had been known as man & 
wife for twenty years, & their daughter, aged 
thirty-seven, said she had always looked upon them 
as married ; he had compromised a previous charge 
of the same nature by agreeing to pay five shillings 
a week. In 1858 A. was married to another 
woman, was charged with bigamy & discharged. 
On the hearing of the charge of desertion, it was 
contended that there was no proof of deft.’s 
marriage ; it was then proposed to call the woman, 
but ho” objected to this on the ground that her 
evidence was not admissible. The justices com- 
mitted A., & refused to grant a case for the opinion 
of this ct. : — Held : they had well determined. — 
It. v. Yeomans (1800), 1 L. T. 309 ; 24 J. P. 149. 

485. Thirty years.] — Cohabitation as man & 
wife for thirty years is such a presumptive proof of 
marriage as will entitle the children of the parties 
to the settlement of their parents under it. — P. v. 
Stockland (1762), Burr. 8. C. 508 ; 2 Bott. Gth 
ed. 58. 

Annotation Refd. Russell v. Russell, [1924] A. C. C87. 

486. .J — Collins v. Bishop, No. 520, post. 

487. .] — Re Shephard, George v. Thyer, 

No. 472, ante . 

(b) Acknowledgment. 

488. Strong acknowledgment — For long period. ' 

-Strong acknowledgment of marriage for eighteen 
years together sufficient to establish it inter 
though no actual proof can be had : the supposed 
marriage being previous t-o 1751.-- * JLervey v. 
Hervey (1773), 2 Wm. Bl. 877 ; 96 E. It. 516. 

Annotation : — Apld. Lyle v. Elhvood (1874), L. R. ID Eq. 98. 

489. By the parties themselves.] — A marriage 
at the Fleet sufficiently established to entitle the 
asserted widow to the administration of her 
husband's effects. 

Upon the evidence there being somo proof of a 
pact of marriage by one witness & cohabitation & 
an uniform owning of both parties & their relations 
... I pronounced for the marriage (Sir George 
Lee). — Plunkett v. Sharp (1754), 2 Lee, 35 ; 161 
E. P. 255 

490 . J — A copy of the register of a foreign 

chapel is not evidence to prove a marriage ; but 
in every civil case, except for crim. con. general 
reputation, the acknowledgment of the parties, 

& receptio n by their friends as man & wife, is 
sufficient proof of a marriage. — Leader v. Barry 
(1795), 1 Esp. 353, N. P. 

Annotation:— Refd. Coodo v. Coodo (1838), 1 Curt. 755. 

491. .] — Postman v. Harrell, No. 477, 

ante. 

492. .] — Hogg an v. Craioie, No. 517, jjost. 

493. Express acknowledgment.] — Hill v. 

Hibbtt, No. 519, post. 


& A. & that their father was the legiti- 
mate offspring. No direct evidence 
of the marriage was adduced, nor was 
it shown that J). or any of his family 
had ever acknowledged the marriage 
or made any allusion thereto, or that 
the parties had ever lived publicly 
together or enjoyed the status of 
married persons : — Held : the marriage 


had not been proved. — D eans’ 
Jttpidiat. Factor v. Deans, 119121 
8. C. 441.— SCOT. 


PART II. SECT. 11, SUB-SECT. 2.— 

B. (b). 

k. By relatione.] — Irrespective of 
general reputation there was evidence 


that deft, had told a third party he 
was to give demandant’s husband, his 
brother, $100 to bring out his wife & 
children from Scotland, & that the 
husband was to execute to deft, in 
return a deed of the land in question. 
Deft, afterwards said ho had received 
the deed, & that the wife would bar 
her dower on her arrival here. On 



Pakt II. — Marriagje. 67 


w Covenant to bar “the wife’s free- 

benoh.”]— Dob d. Gibson v. Barton ( 1837 ), 
Uubback’s on Evidence of Succession, 255 . 
Annotation Refd. Lyle v. Ellwood (1874), 44 L. J. Cli. 

lux* 

495. Entries in baptismal register — Giving 

evidence on oath as man & wife.] — Goodman v. 
Goodman, No. 567 , post , 

496. .] — Collins v. Bishop, No. 520, 

post , 

497. Putting child out to nurse — 

Acknowledgment of woman as wife.] — E lliott v , 
Totnes Union, No. 528, post . 

498. Separation deed executed on footing 

of man & wife.] — H aviland v . Mortiboy, No. 
568, post , 

499. By relations — Description in will.] — It 

was necessary to prove that W. T. married M. D. ; 
there was no certificate of marriage found, but tho 
will of her uncle T. D. was produced. It was in 
these words : “ All this I give to my nephew, 

W. T.,” who was identilied as the W. T. in question. 
Tho Act Book from Doctors’ Commons was 
produced, granting administrations to “ W. T. 
nephew, minor, & universal legatee.” Deceived 
as proof that a marriage had taken place between 
W. T. & M. D. — Shrewsbury Peerage Case 
(1858), 7 H. L. Cas. 1 ; HE. R. 1, H. L. 

Annotations : — Mentd. Berkeley Peerage (1861), 8 H. L. Cas. 

21 ; From! v. Buckley (1870). 3 0 B. & S. 073 ; Sturla v. 

Froccia (1880), 50 L. J. Ch. 86; Lyell v. Kennedy, 

Kennedy v. Lyoll (1880), 14 App. Cas. 437. 

500. .] — The strongest evidence in 

favour of the marriage was that Mrs. Bennett's 
father described her in his will as the wdfe of 
Bennett. There was no divided reputation. 
The general reputation w as that she was a married 
woman, the only evidence to the contrary was that, 
her brother chose to say, A had persuaded her 
children to say, that lie believed Bennett was 
married before (Pearson, J.). — He Ivory, Chip- 
pendale v. Ivory (1886), 2 T. L. R. 468. 

501. Recognition of children.] — Collins v . 

Bishop, No. 520, post , 

502. .] — Lauderdale Peerage, No. 

587, post , 

503. - - — .] — Tic Shephard, George v. 

Tiiyer, No. 472, ante . 

604. .] — Re Thompson, Langham v. 

Thompson, No. 527, post , 

505. Description of party in marriage 

register.] — The ct., in the absence of any official 
record, accepted, as sufficient primd . facie evidence 
of a marriage of the parents of an intestate, a 
statement contained in an extract from a Scottish 
marriage register of 3868, the bridegroom being 
the intestat e’s brother, in which, under the heading 
“ Name, surname, & rank or profession of father,” 
appeared the names & descriptions of both parents 
of the bridegroom. — Wiglky v. Treasury Solici- 
tor, [1902] P. 233 ; 71 L. J. P. 115 ; 87 L. T. 
715. 

506. Acknowledgment for purposes of conceal- 
ment — Insufficient to raise presumption.] — Cun- 
ninghams v. Cunninghams, No. 467, ante , 

507. By War Office — Grant of pension as 
“ widow.”] — Lauderdale Peerage, No. 537, 
post . 

her arrival, doft. received lier into his 
house as his brother’s wife, & recognised 
rPij' 0 until his brother’s death : — 

Held : good primd facie evidence of 
marriage. 

Seniblc : the recognition of de- 
mandant os his brother’s wifo would 
alone have been sufficient primd facie 
evidence of their marriage, as against 
Beatty v, B baity (1867), 17 


(c) Reputation. 

508. General reputation — Necessity for.] — Cun- 
ninghams v, Cunninghams, No. 467, ante, 

509 . .] — Cohabitation, with the 

required repute, as husband & wife, is proof 
that the parties botween themselves have mutually 
contracted the matrimonial relation. It demon- 
strates that interchange of consent which alone 
constitutes marriage in Scotland. The law of 
habit & repute, however, is not peculiar to Scot- 
land ; although in countries where the facilities 
of matrimony are Jess than in Scotland, the 
evidence to establish the marriage must be 
stronger. Marriage, technically, is not con- 
stituted, hut evidenced, by habit & repute, which, 
for that purpose, must be uniform & positive. 
A connection commencing in adultery may, on 
ceasing to be adulterous, become matrimonial by 
consent, & may be evidenced by habit & repute, 
the parties being at liberty to intermarry. The 
alteration in the character of the connection 
from adultery to matrimony, need not be indicated 
by any public act, or by any observable change 
in the outward demonstration. It is not necessary 
to prove the specific period when the consent was 
interchanged. 

You must infer the consent to have been given 
at the first moment when you find the parties 
able to contract (Lord Westbury). 

Proof of the legitimacy of the offspring is proof 
of the validity of the marriage (Lord Chelms- 
ford, C.). 

If, is in the last degree important that cts. of 
justice should look with the utmost suspicion on 
the conduct of parties who intentionally keep secret 
matters at the time when they might be explained, 
in order to divulge them only when lapse of years 
may have made contradiction or explanation 
impossible (Lord Cranwortii). — Breadalbane 
Cask, Campbell v. Campbell (1867), L. R. J 
He. & Div. 182, II. L. 

Annotations Consd. Lylo v. Ellwood (1874), L. B. 19 Kq. 

98 ; Dyyart Peerage Case (1881), 6 App. Cas. 4 89 ; Fox 

D. Bearbloek (1881), 45 J. P. 64 8. Apld. lie Haynes, 

Haynes v. Carter (1906), 94 L. T. 431. Mentd. Newton v. 

Judges of the High Court, North-Western Provinces 

(1871), L. 11. 4 1*. C. 18. 

510. .] — Habit & repute is not a 

mode of constituting but of proving a marriage ; 
& when a true <S& undivided habit A repute is 
shown, a presumption of the marriage arises by 
the law of Scotland (Lord Selborne). — De 
Tiiorkn v. A.-G. (1876), 1 App. Cas. 680, TL L. 

Annotations Apld. Fox v. Bearbloek (1881), 44 L. T. 508. 

Consd. He Haynes, Haynes v . Carter (1906), 94 L. T. 431. 

Apld. Golds tone v. Gold stone (1922), P27 L. T. 32. Refd. 

Ilitchaiu v. Worrall (1880), 5 C. I*. D 410; Sastry 

Velaider Aronegary v .Scmbecutty Vaigalio (1881), 6 

App. Cas. 361 ; Andrewos v . Uthwatt (1886), 2 T. 1*. It. 

895. 

511. Whether sufficient to raise pre- 

sumption.] — To prove that a woman was married 
antecedent to the birth of her child, cohabitation, 
reputation, & other circumstances, may be given 
in evidence ; but an answer given in Chancery 
by the mother respecting this fact , is not admissible 
during her life, for she may be examined to it 
vivd voce ; nor are proceedings in the Spiritual Ct. 
admissible. — Hiliard v. Piialy (1723), 8 Mod. 
Rep. 180 ; 88 E. R. 132. 

arises by the law of Scotland. — J)K 
Tiiorkn r. A.-G., (1876 1 1 App. Can. 686 ; 

3 it. (Ct. of Sons.) 28. H. L. — SCOT. 

511 ii. .] — Tlio Koman- 

Dutch law allows a valid marriage to be 
established by evidence of cohabita- 
tion & repute : & so does the law of the 
Capo of Good Hope, even in an action 
for divorce.— Fitzgerald v . Orkkn, 
[1911 J E. D. L. 432.- S. AF. 

F 2 


C. P. 484.— CAN. 

PART II. SECT. 11, SUB-SECT. 2. 

B. (c). 

511 i. General reputation — Whether 
sufficient to raise presumption J — Habit 
& repute is not a mode of constituting 
blit of proving a marriage ; & when a 
true & undivided habit Sc repute is 
shown, a presumption of the marriage 
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Sect . 11. — Presumptions in relation to marriage: 
Sub-sect . 2, B. (c) (tf).] 

512. .] — The Fleet Books are no 

evidence. Blit the general reputation of the 
family that the parties were married in the Fleet 
is good evidence. The registration of a marriage 
is not absolutely necessary to make it valid. — 
Heed v. Passer (1794), Peake, 303 ; sub nom. 
Bead v. Passer, 1 Esp. 213, N. P. 

Annotation Refd. It. v. Millis (1844), 10 Cl. & Fin. 631. 

513. Civil cases.] — Leader v . Barry, 

No. 490, ante . 

514 . Criminal proceedings.] — If a 

man & woman be jointly indicted for a larceny, 
the latter as a single woman, it is not sufficient 
to entitle her to an acquittal on the ground of 
coercion, to prove both jointly committed the 
offence, & that she had lived with the man for 
two years, & was reputed his wife ; but such evi- 
dence must be given as to satisfy the jury that 
prisoners aie in fact married persons, although 
it is not absolutely necessary to prove the actual 
marriage of the parties. — K. v. IIass all (1820), 
2 C. & P. 434. 

515. .] — Catuerwood v. Caslon, 

No. 408, ante . 

516. Party seeking to recover as 

heir-at-law — Parents still living.] — Reputation is 
good evidence of marriage, though the party 
adducing it .as evidence seeks to recover as heir- 
at-law, k his parents arc still living. — D oe d. 
Fleming v. Fleming (1827), 4 Bing. 200 ; 12 
Moore, i\ P. 500 ; 5 L. J. O. S. C. P. 109 ; 130 
E. It 709. 

Annotations : — Apia. Goodman v. Goodman (1868), 23 J. 1*. 
63; Lyle t\ Klhvuod (1874), L. It. 11) Eq. 98. Reid. 
Elliott r. Tolnes Union (1892), 67 J. P. 161. 

517. Conduct of parties.] — (1) It is 

not necessary to prove the contract itself ; it is 
suflicient if the facts of the case are such as to lead 
to satisfactory evidence of such a contract having 
taken place. Upon this principle, the acknow- 
ledgement of the parties, their conduct towards 
each other, & the repute consequent upon it, 
may be sufficient to prove a marriage (Lord 
COTTENHAM, C.). 

(2) Qu : as to the application of the rule of law 
in reference to promise subsequente copuld , in cases 
in which cohabitation has also preceded the 
promise. 

(3) Qu. : as to the effect of a release of a promise 
of marriage intervening between the promise k 
a subsequent copul ft. — Hoggan v. Craigik (1839), 
Mach k Rob. 942 ; 9 E. R. 350, H. 1,. 

Annotations : — As to (1) Consd. Lyle v. Kllwood (1874), 

L. It. 19 Eq. 98. As to (2) Refd. Yelverton v. Longworth 
(1864), 11 L. T. 118. 

518. Cohabitation originally illicit.] — 

Brkadalbane Case, Campbell v. Campbell, 
No. 509, ante. 

519. Nature of evidence required.] — 

Suit for the administration of the estate of an 


intestate, in which S. A. II. claimed to bo co- 
heiress & one of the next-of-kin, through her mother 
H. H. Claimant proved that she was the daughter 
of II. H. & J. H., who had gone through the 
ceremony of marriage in New York ; but it was 
contended that J. II. had been previously married 
to E. P., who was still living. J. H. had formed an 
illicit connection with E. P. in London. He 
subsequently moved with her to Glasgow, where 
they lived together for a year and a half. J. H. 
introduced her to his family, & acknowledged her 
as his wife. They afterwards went separately to 
America, k lived separately for more than thirty 
years, E. P. resuming her maiden name ; — Held : 
there was sufficient evidence of the change in the 
nature of the connection between J. H. k E, P., 
& the consensus being proved, the marriage of 
those parties was valid, k not effected by the short 
duration of the cohabitation, or the subsequent 
separation. 

Claim of S. A. 11. rejected, without prejudice 
to any question whether she could claim any part 
of the personal estate as issue of a putative 
n larriage. 

The evidence of neighbours & mere acquaint- 
ances of habit k repute must extend through a 
long series of years to raise the presumj)tion of an 
agreement on both sides to live together as hus- 
band k wife, but if the consensus be once proved, 
lapse of time is unimportant ; k where there is 
evidence of express acknowledgment, a very short 
cohabitation in accordance therewith will be 
sufficient for the purpose. — H ill v . Hibbit (1870), 
25 L. T. 183 ; 19 YV. R. 250, L. C. 

520. Absence of positive evidence in 

support — From members of family.] — A. k B. 
cohabited together as man & wife for thirty years, 
& until B.’s death in 1835. There was no evidence 
of any marriage having been solemnised, nor was 
there any affidavit in support of the marriage 
made by any member of the family ; but there was 
general reputation that they were married, & 
proof of the registry of the baptism of several of 
their children as of A. & B. his wife. C., the brother 
of B., by his will made in 1871, gave a legacy to 
one of these children, describing her as “ his 
niece ” : — eld : these children were entitled, 
as legitimate children of A. k B., to share, as next- 
of-kin, in a fund as to which C. had died intestate. 
Sernble : a marriage may be established by 
repute, even though there be no positive evidence 
in support of the marriage from any member of 
the family. — Collins v. Bishop (1878), 48 L. J. Ch. 
31. 

Annotation : — Reid. Elliott v. Totncjs Union (1892), 57 

J. P. 161. 

521. After long cohabitation.] — 

Goodman v. Goodman, No. 507, post. 

— .] — fcJiciiEL v. Lambert, 

No. 431, ante. 

523. - --.] — Fox v . Bearblock, 

No. 545, post. 


519 i. — - — Nature of evidence 
required. 1- In the Estate oj Bkatty, 
Thcstetcs Executors & Agency Co., 
Ltd. r. Johnston, 11 91 9 J V. L. R. 

81— AUS. 

519 il. .]— Tlieffoman- 

Dutch law allows presumptive proof 
of marriage by evidence of cohabita- 
tion & repute. So likewise does the 
Jaw of the Cape Province. Where 
there is some conflict in the evidence, a 
marriage may ho established by pre- 
ponderating repute & conduct, even 
though the repute he divided. — 
Fitzgerald v. Green (1911), E. I>. L. 
43 2.— S. AF. 


521 i. After lonq cohabita- 

tion.] — On the trial of a suit for dis- 
solution of marriage, petitioner relied 
for proof of marriage on evidence that 
petitioner & resp. left a certain place 
together for the purpose of proceeding 
to a registrar of marriage, with a view 
to being married, & that they subse- 
quently returned & lived together for 
a number of years us husband & wife 
iV w ere generally reputed as such : — 
Held : the marriage was sufficiently 
proved. — Slater v. Slater (1808), 
2 S. A. L. It. 77 - AUS. 

521 ii. - .] — Where a 

man & woman have cohabited for 
such a length of time & in such circum- 


stances as to have acquired the reputa- 
tion of being man & wife, a lawful 
marriage between them w r ill ho pre- 
sumed, although there may ho no 
positive evidence of any marriage 
having taken place. — Johnston v. 
Hazen (1914), 43 N. H. It. 154.—CAN. 

521 iii. .]- There is a 

strong j>rimd Jade presumption, which 
is not lightly to he repelled, that, 
when a man & woman have long lived 
together as man & wife & have been 
ho treated by their friends & neighbours, 
t hat they are & have been what they 
profess to be. — H airman v. Crawley, 
O. P. D. 3.— S. AF. 
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No. 540, post . 

525. 


— Andrewks v. Uthwatt, 

He DUVALL, RlJVALL 


V. Craddock, No. 471, ante, 

526. Acknowledgment by relatives.] 

lie Ivory, Chippendale v. Ivory, No. 500, 
ante. 

527 - ; .] —From 1850 to 1800 

a man <fe woman lived together as man «fc wife 
4 ^ had five children. There was evidence that 
they had been treated as man & wife by friends 
& neighbours, & that their children had been 
recognised by the head of the father’s family. 
In 1800 the woman left the man, who in 1874, 
while she was still alive, married another woman. 
In 1004 the question of the legitimacy of the 
children was raised : — Held : the presumption 
m favour of a marriage having taken place had 
been established . — Re Thompson, Langham v, 
Thompson (1904), 91 L. T. 080. 

528. • No direct evidence of marriage.] 

— E. was summoned by the guardians of T. union, 
lor that G., a girl, aged eight, was chargeable to 
the common fund & that E. was her father <fc 
able to maintain her. The child’s birth was 
registered as the child of E. <fc of the mother, who 
was then living with E. as his wife ; & E. called 

treated her as such. The child was put out by 
E. to be nursed at his expense. The mother having 
died, E. having married again & having denied 
he was ever married, the justices disbelieved E., <fc 
held that though no direct evidence of marriage 
was given the reputation was sufficient : — Held : 
the justices were right. — Elliott v. Totnes 
Union (1892), 57 J. P. 151 ; 9 T. 1,. R. 35. 

529. Restricted repute — Restricted to persons.] 
In an action against husband A. wife, on the note 

of the wife made darn .so/a, a witness stated that 
he knew A. 13, (the wife) formerly, A had heard 
that she afterwards married E. E. (the husband). 
The witness was not cross-examined : — Held : 
sufficient prhnd facie evidence of marriage. — 
Evans v. Morgan (1832), 2 Ur. <fc ,T. 453 ; 2 Tyr. 
390. * 

Annotation Refd. Sheddcn r. A.-(J. (1800), 30 L. J. 1\ M. 
tv A. 2 1 7. 

530. Localities — Periods.] - - An- 

dre wes v. Uthwatt, No. 510, post. 

531. Divided repute — Whether sufficient to 
raise presumption.] — Cunninghams v. Cunning- 
hams, No. 407, ante, 

532. .] — A marriage may be 

established by preponderating repute by 
conduct even though the repute be divided. — 
Lyle v. Ellwood (1874), L. R. 19 Eq. 98; 44 
L. .1. Ch. 104 ; 23 W. R. 157. 

A nnoiutions : — Apia. lie Thompson, Langham v. Thompson 
(1J04), .11 L . T . 080. Consd. lie lluyncs, Haynes v. 
Carter (1900), 94 L. T. 431. 

_ _ — •] — Andrewks v. Uthwatt, 

No. 540, post. 

534. 


, — •] — A. & B. lived together with 

two children from about 1878 to 1893. They were 
generally reputed to be husband & wife & the 
children their lawful children, although there was 
some evidence dividing the repute. The eldest 
child, a daughter, was born in 1873 in her maternal 
grandmother’s house, <fe registered by 13. in her 
maiden name. The second child, a son, was born 
m 1879, while A. & 13. were living together, & was 
registered m A.’s name. No record of any 
marriage could bo found : — Held : A. & 13. had 
been husband & wife, but the son was their only 


legitimate child. — Re Haynes, Haynes v. Carter 
(1900), 94 L. T. 431. 

535. Cohabitation for sake of appearances only 
--Insufficient to raise presumption.] —A. B., a 

widow entitled to a pension durante viduUate , 
cohabited with (J. 1). in Scotland. In regard to 
society, they held themselves out as man & 
wife ; but with respect to the pension, they acted as 
if they were unmarried, & A. 11. half-yearly math' 
solemn declarations of widowhood for the purpose 
of obtaining the pension : — Held : lie was right in 
finding that no valid marriage had taken place. 

. . . The evidence . . . shows, that so far as these 
parties cohabited in such a manner as to create a 
habit & repute, from which marriage might be 
inferred, they did so for the sake of appearances 
only, & without any notion or consent by either 
party that a marriage would thereby be constituted 
or evidenced (Langdale, M.R.),— Robertson v. 
Crawford (1810), 3 13eav. 102 ; 49 E. R. 40. 

Recognition by English Court of foreign marriage 
by repute.] — See Conflict of Laws, Vol. 11., 
p. 110, No. 825. 

{d) Lapse of Time after Ceremony. 

536. General rule.] — The question of the 
validity of a marriage cannot be tried like any 
other question of fact which is independent of 
presumption, for the law will presume in favour of 
marriage. 

There is a strong legal presumption in favour of 
marriage, particularly after the lapse, of a great 
length of time, «fe this presumption must be met 
by strong, distinct-, and satisfactory disproof. 

The factum of marriage, celebrated by a clergy- 
man of the Church of England in the year 1815, 
being proved, the maxims “ Semper presumun/er pro 
mulriinonio ” & “ Omnia presumuntur rite ct 

so/emufer acta which raised the presumption of 
law that a special licence existed authorising the 
marriage, can only be repelled by strong, distinct, 
satisfactory, & conclusive evidence to the. con- 
trary, & every reasonable possibility of a fact in 
favour of the presumption must be rebutted. 

Where, therefore, two persons had shown a 
distinct intention to marry, & a marriage had been, 
in form, celebrated between them, by a regularly 
ordained clergyman, in a private house, as if by 
special licence, & the parties, by their acts at the 
time, showed that they believed such marriage to 
be a real & valid marriage, the rule of presumption 
was applied in favour of its validity, though no 
licence could be found, nor any entry of the 
granting of it, or of the marriage itself, could be 
discovered ; <fc though the bishop of the diocese, 
during whose episcopacy the matter occurred, 
when examined many years afterwards on the 
subject, deposed to his belief that he had never 
granted any licence for such marriage.— Piers r. 
Piers (1849), 2 R. L. Cas. 331 ; 13 L. T. O. S. 41 ; 
13 Jur. 509 ; 9 E. R. 1118, H. L. 

Annotations : — Consd. Do Thoren v. A.-G. (1870), I App. Can. 
080; Sawlry Velaidcr Aronegary v. Scmbeoutty Vaigalic 
(1881), 0 App. Cas. 304. Apid. Lauderdale Peerage 
(1885), 10 App. Cas. 092. Consd. Andrewes v. UUnvaU 
(1880), 2 T. L. It. 895. Apld. lie Duvall, Duvall r. 
Craddock (1892), 30 Sol. Jo. 398 ; Goldstono v. Golds tone 
(1922), 127 L. T. 32. Refd. Slehel v . Lambert (1864), 

15 C. H. N. S. 781 ; Collins v. Bishop (1878), 48 L. J. Ch. 

31 ; Fox v. Bearblock (1881 ), 44 L. T. 508 ; Re Shephard, 
George v. Thyer, [1904] 1 Ch. 450. 

537. Bond fide & open marriage.] — 

(1) Where a marriage is proved to have been 
solemnised dc facto one hundred & thirteen years 


*• divided repute— Whether s 
cientto raise presumption .) — When 
Bought to establish the fact of marr 


by repute, it is essential that such 
repute 8honldfbe T general & uniform ; 
a divided repute will uot suffice for that 


purpose. — Hknpjorson v. Weis (1877), 
25 Hr. 09.— CAN. 
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Sect. 11 . — Presumptions in relation to marriage: 
Sub-sect . 2, B. (d) c fc (r), C„ J). If. *SYrf. 12 : 

Sub -sect. 1 , A . ] 

ago by people who intended that it should bo 
a good marriage & it is done bona fide & openly, 
the maxim omnia rite acta prwsumuntur applies. 

(2) A., then ill of the malady of which he died, Ac, 
two days before his death, was married in 1772 
in New York to B. by C., an ordained clergyman 
of the Church of England, Hum assistant minister 
of Trinity Church, New York. There was produced 
( inter alia ) in support, of the marriage from the 
custody of the family a certificate signed by C. 
that he had married A. & B. according to the rites 
of the Church of England as by law established, & 
an affidavit, signed by the mayor of New York, 
to the effect that C. had made an oath of the truth 
of the statements in the certificate : a will of 
date anterior to the marriage, by which A. left 
all his property to B., Ac of the children then born ; 
copies of letters showing that one of the exors. 
wrote to his co-exor. in England, a brother of A., 
stating that he was a witness to the ceremony 
of marriage ; that B. signed himself in A.’s sur- 
name : that the children were recognised Ac taken 
care of by members of the family as A.’s children ; 
& also War Office records showing that B. received 
a pension as A.’s widow: — Held: there was 
ample proof of a legal marriage. — Lauderdale 
Peerage (1885), 10 App. Cas. 692, II. L. 

A nnotations .*— Centrally, Mentd. Lovat Peerage (1886), 10 

App. Cas. 703 ; WinaiiH v. A.-G., 11004] A. C. 287 ; Cos- 

dagli v. Casdagli, [1910] A. V. 145. 

538. Sentence of nullity — Evidence of col- 
lusion.] — Harrison v. Southampton Corpn., 
No. 371, ante. 

539. Homan Catholic marriage.] — Siciiel v. 
Lambert, No. 431, ante. 

Presumption of validity of marriage.] — See Sub- 
sect. 1, ante . 

(e) Special Conditions in Foreign Country. 

540. Virginia — No ceremony necessary — No 
registry kept — Effect of war.] — In a suit for dis- 
solution of marriage, it appeared that xietitioner 
Ac resp. had lived together for five years in 
Virginia, Ac were received in society as man Ac 
wife ; that by the law in force in Virginia, when the 
cohabitation began, no religious ceremony was 
necessary to the validity of a marriage, nor was any 
registry of marriages required to be kept ; As that 
in consequence of war in Virginia, the record of any 
religious ceremony which might have taken place 
could not now be obtained : — Held : there was 
sufficient proof of the marriage. — Booker v. 
Booker Ac Newton (1863), 3 Sw. As Tr. 526 ; 33 
L. ,T. P. M. As A. 42 ; 9 Jur. N. 8. 1329 ; 12 W. B. 
807 ; 161 E. B. 1379. 

541. New Zealand —Ceremony alleged according 
to native usages — No registry kept — No Christian 
minister.] — Prcqierty was bequeathed to the 

PART II. SECT. 11, SUB-SECT. 2.~ C. 

642 i. Strong <£■ cogent endcncc 
necessary.] — Where a man & woman 
have cohabited for «uch length of 
time & in such circumstances as to 
have acquired the reputation of being 
man & wife, a lawful marriage between 
them will be presumed & the pre- 
sumption can he rebutted only by 
strong & weighty evidence to the con- 
trary. — J ohnston r. II azen (1914), 

43 N. B. K. 164.— CAN. 

1. Same presumption raised in 
respect of another * man. ] — The pro- 
sumption arising from reputation may 
be rebutted by proof that the woman 
formerly lived with another man so 
as to raise the same presumption of 


children of J. A., provided he should marry 
an English lady. .T. A., in 1859, married a woman 
named Hannah Tuhi Tuhi, one of the offspring 
of an alleged marriage between a British subject 
Ac a native woman of New Zealand named Tuhi 
Tuhi. The only evidence of the marriage was that 
of the alleged husband himself, who said that he 
was a British subject, bom abroad, in 1801, of 
British parents, lie further said that he came 
to reside in New Zealand, in or about 1828, Ac 
had resided there ever since ; that in 1829 ho 
intermarried with Tuhi Tuhi, & that such marriage 
was solemnised at a place in New Zealand accord- 
ing to the laws, customs, Ac usages then in force 
in New Zealand ; that New Zealand was not then 
a British colony, At there was not then a minister 
of any Christian church, nor any register of 
marriages in the island, & that from & after 
the marriage Tuhi Tuhi had lived & still lived 
with him as his wife. The deponent did not 
state the mimes of his parents, lie said that 
Hannah, before her marriage, was called Tuhi 
Tuhi, & not by her father’s name, in conformity 
with the customs of the natives of New Zealand ; 
but there was no evidence as to what the laws 
& customs of the natives of New Zealand were : — 
Held : the evidence was insufficient to enable the 
ct. to presume a marriage. — A rmitage v. Armitage 
( 1866), L. B, 3 Eq. 343. 

C. Jicbullal of Presumption. 

542. Strong & cogent evidence necessary.] — 
Piers v. Piers, No. 536, ante . 

543. .] — Haviland v. Moktiroy, No. 568, 

post. 

544. .] — Sastry Vklaider Aron eg ary 

v. Sembeuutty Vaigalie, No. 459, ante. 

545. .] — Where the question is whether a 

certain marriage has or lias not taken place, A& 
the fact of cohabitation is established, together 
with reputation of marriage, a presumption is 
created in favour of the marriage having taken 
place, which can only be rebutted by strong Ac 
weighty evidence to the contrary. 

Marriage held to have taken place under such 
circumstances, notwithstanding some evidence 
leading to the contrary conclusion, Ac absence of 
any positive evidence in corroboration. — Eox v. 
Beaublock (1881), 17 Ch. I). 429 ; 50 1*. 3. Ch. 
489 ; 44 L. T. 508 ; 45 ,T. P. 648 ; 29 W. B. 661. 

546. .] — The English law required a 

marriage ceremony to validate the marriage con- 
tract, but undoubtedly a marriage might bo 
proved by reputation. The reputation might be 
strong or weak. The presumption of marriage 
which arose from reputation, Lord Cairns said 
was something much stronger than presumption 
raised with regard to other facts, Ac that from co- 
habitation with reputation a marriage w T as to be 
presumed unless there was strong Ac cogent 
evidence to the contrary. The reputation again 

marriage. — Preston v. Lyons (1870), 
24 Gr. 142.— CAN. 

o. Proof of facts negativing mar- 
riage] — The fact that a woman wan 
living under the control & protection 
of a man, who generally lived with her 
& acknowledged her children as bis 
will raise a strong presumption that 
she is the wife of that man. This 
presumption will however be rebutted 
by proof of facts which show that no 
marriage could have taken place. — 
Ohkiaammal v . Han g an ath am Pillai 
( 1910), 1. L. It. 34 Mad. 277 —1ND. 

p. Proof of illicit intercourse.] — 
Applt/s success depended on his 
proving his status as the legitimate son 
of his parents : — Held : the pre- 


marriago with him. — George v. 
Thomas (1853), 10 U. C. It. 004.— CAN. 

m. By presumption of innocence.] — 
A married man, persuaded pltf. 
to go through a pretended marriage 
ceremony, & afterwards to cohabit 
with him : — Held : the presumption 
that deft, had not been guilty of a 
crime, rebutted any presumption of a 
marriage ceremony to be drawn from 
the cohabitation proved. — Wright v. 
Skinner (1886), 17 C. P. 317. — CAN. 

n. Evidence, of one parly.] — After 
the death of the man the evidence of 
the woman alone was received for the 
purpose of rebutting the presumption 
of marriage, although she was then 
interested in negativing the fact of 
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might be general. It might be continuous, it 
might be undivided or divided, or partially or 
totally discontinuous. The strength of the pre- 
sumption must depend on the strength of the 
case adduced in support of the reputation. The 
law as to reputation was founded on decency & 
on morality, & also on improbability of error on 
the part of the persons among whom the reputa- 
tion existed & especially so in the case where the 
reputation was general. The reputation might be 
among the relations on both sides, among all the 
friends, among all the acquaintances accompanying 
the parties throughout their lives, or if might be 
restricted to persons, or as to localities. Now the 
present case was, shortly, one of the latter class. 
The proper mode was to take the evidence as a 
whole & thus to see whether the presumption of the 
marriage was sufficiently rebutted (Ohjtty, ,T.). — 
An due wes v. Uthwatt (188(5), 2 T. L. K. 895. 

Annotation:-— Mentd. lie Trufort, TraHord v. Blanc (1887), 

30 Ok. I). 000. 

547. .] — Re Duvall, Duvall v. Crad- 

dock, No. 47 1 , ante. 

548. .] — Re Shephard, George v. Tiiyer, 

No. 472, ante . 

Onus of proof — On persons seeking to disturb 
presumption.] — See Sect. 12, sub-sect. 1, H., post. 

1). Proceedings in which Presumption entertained . 

549. All civil cases.] — Leader v. Barry, No. 
490, ante, 

550. Administration proceedings by daughter — 
Marriage of parents.] — Where the interest of a 
daughter, claiming administration to her father, 
is denied, it will be sufficient iC she established the 
marriage of her parents by reputation co- 
habitation ; but she is bound to show the time 
& place of her own birth.- —"M ayo (Lady) v. 
Brown (1753), 1 Lee, 271 ; 101 E. II. 100 ; sub- 
sequent proceedings (1757), 2 Lee, 391. 

551. Action against husband & wife — Debt 
due by wife dum sola.] — Presumptive evidence of 
a marriage is sufficient in an action against husband 
<fc wife for a debt due by the wife, dum sola , without 
strict proof of the celebration of the marriage. 
Tracey v. M‘Arlton (1839), 7 Dowd. 532 ; sub 
nom, Tacey v. Macarlton, 1 Will. AVoll. & II. 
550 ; sub nom. Dacey v. McCarter, 3 Jur. 124. 

552. Action against married women —Plea of 
coverture — Presumptive evidence of husband’s 
prior marriage.] — On a plea of deft.’s coverture 
her marriage being regularly proved, evidence 
admitted on the part of pltf. of cohabitation of the 
alleged husband before the marriage witli another 
woman, reputed to be his wife, & shown to have 
been living, after deft.’s marriage, with him. — 
Hamblin v. Shelton (1802), 3 F. & F. 133, N. 1\ 

JR, Proceedings in which Prescription not 

entertained. 

Proof of marriage, generally, see Sect. 12, post. 

553. Action for crim. con.] — Tn this kind of 


action, an action for crim. con. with pltf .’s wife, there 
must be evidence of a marriage in fact acknowledg- 
ment & cohabitation & reputation are not sufficient 
to maintain this action. ... In prosecutions for 
bigamy a marriage in fact must be proved (Lord 
Mansfield, C.J.). — Morris v. Mtller (1767), 
4 Burr. 2057 ; 1 Wru. Bl. 032 ; 98 E. H. 73. 
Annotations: — Distd. K. v. Hassull (182G), 2 C. Sc P. 434. 
Consd. Oatherwood v. Oaslon (1844), 13 M. Sc YV. 2G1. 
Refd. Jilrt v. Barlow 0 779), 1 Doug. IC. B. 171 ; Hoad 
v. Passer (1794), I Esp. 213. 

554. .] — An action for crim. con. is the 

only civil case where it is necessary to prove an 
actual marriage. In other cases cohabitation, 
reputation, etc., are equally sufficient since the 
Marriage Act as before (Lord Mansfield, C.J.), — 
Birt v . Barlow (1779), 1 Doug. K. B. 171 ; 99 
E B, 113. 

Annotations: — Consd. Catherwood v. Casio n (1844), 13 
M. Sc W. 261. Mentd. Pain v. Terry (1865), 12 L. T. 269 ; 
Butterworth v. Butterworth Sc Englefield, Collins v. 
Collins Sc Harrison, Barratt v. Barratt Sc Fox, Howell v. 
Howell Sc Walker, Adams v. Adams Sc Ward, Kllworthy 
v. Ellworthy Sc Ledgard, [1920 J P. 12G. 

555. .] — Leader v. Barry, No. 490, ante. 

556. .] — Oatherwood v. Oaslon, No. 40S, 

ante. 

557. Prosecution for bigamy.] — Morris v . 
Miller, No. 553, ante. 

558. .] — Oatherwood v. Oaslon, No. 408, 

ante. 

.] — See, further , Orimtnal Law, Vol. XV., 

pp. 735 et scq. 

Proof of marriage — In matrimonial causes.] — 

See Part XTJL, Sect. 5, sub-sect. 1, 0., Sect. 11, 
sub-sect. 2, post. 

In actions against husband for ante-nuptial 

obligations of wife.] — See Part VII., Sect. 1, sub- 
sect-. 3, post. 


Sect. 12. PROOF OF MARRIAGE. 

Sub-sect. 1. — Tn England. 

A. M alters not necessary to be proved. 

559. Where marriage proved by person present 
— Reading of marriage service.] — Semblc : evidence 
of a maniage, by a person present, is sufficient, 
without proving expressly the reading of the 
service. — H emming s v. Smith (1784), 4 Doug. K. B. 
33 : 99 E. It. 753. 

560. Registration, licence or banns.] — 

Bigamy. If the marriages are proved by a person 
present at them, it is not necessary to prove the 
registration, or licence, or banns, & it seems that 
the assuming a fictitious name upon the second 
marriage will not prevent the offence trorn being 
complete.™ -it. v. Allison (1800), Buss. & By. 109, 
C. C. B. 

Annotation Mentd. It. v. Fanning (18GG), 10 Cox, C. C. 411. 

561. Archbishop’s special licence — Evidence of 
cohabitation & reputation confirmed.] — Lessor of 
pltf. in ejectment claimed as remainderman in 


sumption of marriage which might have 
arisen from their prolonged cohabitation 
did not apply because the mother before 
she was brought to the father’s house 
was admittedly a prostitute. — Ghaz- 
anfar Am Khan v. Kaniz Fatima 
(1910), I. L. K. 32 All. 345.— IND. 

q. — rpjjQ presumption for a 

marriage arising from cohabitation & 
open profession or acknowledgment of 
each other as man & wife is removed 
by proof of Illicit intercourse. — 
maxwell v. Maxwell (1832), Milw. 

— IR. 

r. Existence of legal bar to marriape 

Lawful spouse alive .] — Testator was 

married in 1855, to tho widow of 


his deceased brother ; she survived 
testator. In 1884 Sc 1885 testator was 
living with another woman : — Held : 
the presumption arising from testator’s 
relationship with another woman was 
rebutted by the fact of his lawful wife 
being then alive. — K idd v. Harris 
(1901), 22 C. L. T. 25 ; 3 0. L. 11. 60 ; 
1 O. W. K. 141.— CAN. 

s. .] — So long as a legal 

bar exists against marriage between 
persons cohabiting together as Sc 
reputed to be husband Sc wife, no 
inference of a lawful marriage can arise 
from such cohabitation Sc repute. — 
Williamson v. Auckland Electric 
Tramways Co., Ltd. (1911), 31 


N. Z. L. It. 161. — N.Z. 

t. Onus of proof — On persons 
seeking to disturb jiresumption .] — Tho 
onus of rebutting a marriage by habit 
Sc repute is thrown on those who deny 
it. — D e Thoken v. A.-G., 11876] 1 
App. Cas. 686 ; 3 K. (Ct. of Sess.) 28, 
H. L.— SCOT. 
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653 i. Action for crim. con .] — Hedge 
>. Morrow (1914), 32 O. L. It. 218 ; 20 
3. L. H. 561 ; 6 O. W. N. 279.—CAN. 

667 i. Prosecution for bigamy. — 
Iedgk v. Morrow (1914), 32 O. L. It. 
! 1 8 ; 20 I). L. It. 561 ; 6 O. W. N. 
179. — CAN. 
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Sed. 12 . — Proof of marriage : Sub-sect. 1, A., B., 
G\, D., E., F., G. cfc H. ; sub-sect. 2, A., B., C. 
<£" D . ; sub- sects. 3, 4 <£• 5. <SVW. 13. J 

tail. To establish the pedigree, be proved co- 
habitation, & reputation of marriage between his 
alleged father 6c mother. He also produced a 
parish register signed by them, stating the per- 
formance of a marriage ceremony between them 
at a private house ; 6c the archbishop’s fiat for 
a special licence, with the affidavit upon which t-ho 
fiat was obtained. No search had been made for 
the licence ; & it appeared that there was no 

regular place of custody for such licences : — Held : 
the affidavit, fiat & register were admissible evi- 
dence, without production of the licence, to con- 
firm the evidence of cohabitation & reputation, 6c 
as showing that parties bearing the names of the 
alleged father & mother had been engaged in 
taking measures for contracting a marriage. — 
Doe d. Egkemont (Earl) v. Grazebrook (1843), 
4 Q. 15. 40(5 ; 3 Gal. & Dav. 334 ; 12 L. J. Q. B. 
221 ; 7 Jur. 530 ; 114 E. It. 051. 

562. Statutory requisites where presence of 
registrar proved.] — Campbell v. Corley, No. 445, 
ante. 

563. Performance of necessary ceremonies 
according to law — Proof of intention to marry — 
Ceremony gone through to perfect intention.] — 

Sastry Velai her Aron eg ary r. Sembecutty 
Vaigalie, No. 450, ante. 

564. .] — He Shephard, 

George v. Tiiyer, No. 472, ante. 

In prosecution for bigamy.] — See Criminal Law, 
Vol. XV., p. 735, Nos. 7050 et seq. 

In matrimonial causes.] — See Part Nil I., Sect. 
5, sub-sect. 1, C., 6c Part XII J., Sect. 1 1, sub-sect. 2, 


In actions against husband for ante-nuptial 
obligations of wife.] — See Part VII., Sect. 1, sub- 
sect. 3, post. 

B. Marriage Certificates. 

Sec Evidence, Vol. XXII., pp. 322, 323, Nos. 
3100-3172. 

In prosecutions for bigamy.] — See Criminal Law, 
Vol. XV., p. 735, Nos. 7050 et seq. 

565. Admissible as evidence — Whether proof 
of identity essential.] — Certificates of births, 
baptisms, marriages, or deaths, are admissible as 
evidence, without proof of the identity of the 
persons mentioned in them with the persons as 
t/O whom the fact recorded by them is sought to 
be established. — Hubbard v. Lees 6c Purdkn 
(1800), L. H. 1 Exch. 255; 4 H. & O. 418; 35 
L. J. Ex. 100 ; 14 I,. T. 307 : 30 J. P. 003. 

j — See, further, Evidenc e, Vol. XXII., 

pp. 322, 323, Nos. 3170, 3171. 

Identification — Whether cohabitation with person 
of same name sufficient.] — Sec Criminal Law, Vol. 
XV., p. 737, Nos. 7001 et seq. 


C. Parish Registers. 

To prove fact of marriage.] — See Evidence, Vol. 
XX1L, pp. 337, 338. Nos. 3370-3387. 

To prove time of marriage.] — See Evidence, Vol. 
XXLL, p. 338, No. 3388. 

i> How proved — Transcript to diocesan registry.] — 

Sec Evidence, Vol. XXII., pp. 334, 335, Nos. 
3330-3333. 

Extracts.] — See Evidence, Vol. XXII., 

p. 335, Nos. 3334, 3335. 

Production from proper custody.] — See 

Evidence, Vol. XXII., p. 335, Nos. 333(5-3343. 

Copy of examined copy.] — See Evidence, 

Vol. XXII., p. 258, No. 2427. 


D. Episcopal Registers and Records. 

See Evidence, Vol. XXII., p. 339, Nos. 3403* 
3404. 

E. Non- Anglican Church Registers and Records. 
Sec Evidence, Vol. XXII., p. 343, No. 3460. 

F. Prison Registers . 

Sec , now , Non-Parochial Begisters Act, 1810 
(c. 92), s. 20. 

G. Competency of Witnesses. 

566. Party to marriage — To prove illegality of 
marriage.] — Standen v. Standen, No. 231, ante. 
Where marriages celebrated out of England.] — 

See Evidence, Vol. XXII., pp. 625 et seq., Nos. 
6895 ct seq. 


H. Onus of Proof. 

567. On party seeking to disturb presumption.] — 

A., a Jew, 6c B., a Christian woman, cohabited as 
man 6c wife for twenty-eight years, 6c until B.’s 
death. They had several children, who were 
brought up as Christians. They cohabited partly 
in England & partly in foreign parts. There 
was no evidence of any marriage having been 
solemnised, but there was general reputation that 
the parties were married. «to proof of the registry 
of the baptism in England of several of the children 
as of A. B. his wife, 6c that on a judicial pro- 
ceeding the parties gave evidence on oath as 
“ A. <to B. his wife.” The relatives of A. never 
recognised the fact of a marriage, 6c some of them 
swore that they did not know even of the reputa- 
tion of marriage. A., in his will, referred to such 
of the children as were living as “ my legatees.” 
One of the Vice-Chancellors decided that the 
children were entitled as legitimate children of 
A. 6c B. to a fund belonging to A.’s next of kin ; 
6c that- the onus of proof lay upon those who sought 
to disturb the general reputation A c presumption 
of marriage under the foregoing circumstances : 
6c, on appeal, the decision was affirmed. — Good- 
man v. Goodman (1859), 28 L. J. Oh. 715 ; 33 
L. T. O. 8. 70 ; 5 Jur. N. 8. 902, L. JJ. 

Annotations : — Consd. Collins v. Bishop (]H78), 48 L. J. Ch. 

31 ; Andrewes v. Ulhwnt-t (188(1), 2 T. L. it. 8!C>. Reid. 

Lyle v. Ellwood (1874), L. II. 11) Eq. 1)8. 

568. .] — Jn Mar. 182 J, a lady was married 

who signed her name ” Mary Jones,” the husband 
signing his name “ James Masters.” Ten days 
afterwards she was married to 8. in her own name. 
They lived together as reputed husband 6c wife 
for many years, 6c on his death intestate she 
administered to his estate, receiving a moiety 
of it as his widow. Shortly after her death a 
certificate of the first marriage was discovered by 
pltfs., the next of kin of 8., who thereupon filed a 
bill to have the moiety received by the reputed 
widow paid to them. Deft, did not deny the first 
marriage, but contended that 8. was the person 
who solemnised both marriages, the first in the 
assumed name of “ Masters,” the second in his 
own : — Held : the two marriages were solemnised 
with the same person. 

The Vice-Chancellor decided that the burden of 
proof lay with defts. ; the Ct. of Appeal, on the 
contrary, held that it rested with pltfs., considering 
the cohabitation for eighteen years, the separation 
by deed as upon the footing that they were man 
6c wife, & the twelve years of widowhood, during 
which no suspicion had arisen, as a case that could 
not be set aside without the strongest 6c most 
distinct evidence. — Haviland v. Mortiboy (1859), 
32 L. T. O. S. 343, L. C. 6c L. J J. 



Part II. — Marriage. 


As to validity of marriage.]— See Sect. 11, 
sub-sect. 1 , ante . 


Sub-sect. 2. — Mauri ages Abroad. 

A . Proof of Foreign and Colonial Law . 

See Evidence, Vol. XXII., p. 018, Nos. 0850 d 


B. Foreign and Colonial Register# and Certificate s. 

See Evidence. Vol. XXII., p. 230, Nos. 3405 
cl seq. 


C . Channel Islands. 

569. Celebrated according to rites of Church of 
England — Proof as English marriage — Expert evi- 
dence as to local law not necessary.] — A Jersey mar- 
riage can be proved as an English marriage, & 
need not be proved as a foreign one. — Eden v. 
Eden & Batterick (1908), 24 T. L. It. 002 ; 52 
Sol. .To. 483. 


570. . — .] — As Jersey is in the 

diocese of Winchester, it is unnecessary to call a 
Jersey lawyer to prove a marriage celebrated in a 
church in Jersey. — Pritchard v . Pritchard 
(1920), 37 T. L. It. 104. 


571. Certificate of marriage 

sufficient.] — Where a marriage had taken place in 
Jersey according to the rites k forms of the Church 
of England : — Held : it was sufficiently proved by 
t he certificate of marriage without evidence of an 
expert witness. — Bougjiey v. Boughey k Foan 
(1917), 80 L. J. P. 89 ; 117 L. T. 150. 


572. Not celebrated according to rites of Church 
of England — Expert evidence of local law necessary.] 

* -Whore in the case of a marriage in the Channel 
Islands the marriage ceremony has been celebrated 
elsewhere k otherwise than in a church in accord- 
ance with the rites k ceremonies ol' tin? Established 


Church of England k Wales, evidence of the validity 
ol the marriage according to the local law is still 
required.- — Wehtlake v. Westlake (otherwise 
Williams), [1910] P. 107 ; 79 L. J. P. 30; 102 
L. T. 390 ; 20 T. L. 11. 223 ; 54 Sol. Jo. 215. 


I). Other Cases. 

By production of special licence by Bishop of 
Sodor & Man — Evidence of marriage in Isle of 
Man.] — See Evidence, Vol. XXII., p. 310, No. 

Entry in original registry of College of Arms — 
Of marriage celebrated abroad — Inadmissible.] — 

See Evidenc e, Vol. XXII., p. 317, No. 3100. 


Sub-sect. 3.— Jews and Quakers. 

573. Jews — Jewish law must be complied with 
— Evidence of expert in Jewish law necessary.] — 
L: *;do v. Belisario, No. 123, ante . 

574. Necessity for production of written 

contract — Sufficiency of evidence of witness of 
ceremony.] — Horn v . Noel, No. 430, ante . 

575 .] — R. V . Althauskn, No. 

437, ante. 

576. .] — i n order to prove a 

Jewish marriage celebrated abroad it is not 
sufficient to call a witness who was present at the 
ceremony. The contract between the parties 
must be produced & proved. — Ti. v. Nasillski 
(1807), 01 J. p. 520. 


Annotation 

577. - 

ante. 


-Held. It. v. Hammer, 
.] — K. v. 


[1923] 2 K. B. 78(5. 
Hammer, No. 138, 


578. Certificate of marriage — Necessity 
for signature as secretary & registrar.] — Where the 
certificate of marriage in a Jewish synagogue had 
been signed by the secretary in that capacity 
alone, though he was also certified as registrar : — 
Held : he should have signed as secretary k 
registrar. — Prauer v. Prager k Goodison (1913), 
108 Li. T. 734 ; 29 T. L. It. 550. 

579. Quakers — Marriage according to forms of 
society — Sufficiency of proof of.] — In an action for 
crirn. con. at the suit of a Quaker, proof of a 
marriage according to the forms of that society is 
sufficient to sustain the action. — Deane v. Thomas 
(1829), Mood, k M. 3(H. 

Annotation Refd. It. v. MUIIh (184.1), 10 Cl. & Fin. 531. 

Celebration of marriage.] —See Sect. 8, sub-sect. 
2, B., ante. 


Sub-sect. 4. — In Matrimonial Causes. 

In suits for restitution of conjugal rights.] — 

See Part XIII., Sect. 5, sub-sect. 1, O., post. 

In other matrimonial causes.] — See Part XT II., 
Sect. 11, sub-sect. 2. 


sect. 5. — In Action against Husband 
for Ante-Nuptial Obligations of Wife. 
See Part VII., Sect. 1, sub-sect. 3, post. 


Sect. 13 — PROCEEDINGS TO ESTABLISH 

VALIDITY. 

Sec, generally , Bastardy, Vol. III., pp. 3(39, 370, 
Nos. j 00- 121 ; Supreme Court of Judicature 
(( Consolidation) Act, 1925 (e. 49), s. 188. 

See , now, Matrimonial Causes liulos, 1924, 
r. 90. 

580. General rule.]— Apart from special statu- 
tory provision such as the Legitimacy Declaration 
Act, 1858 (c. 93), the ct. has no power to entertain 
a petition for or pronounce a declaration of the 
validity of a marriage. Such power, being absent 
in the Ecclesiastical Cts., is not supplied by the 
operation of Ord. 25, r. 5 . — Dk Gasquet James 
(Countess) v. Mecklenburg-Sctiwerin (Duke), 
[1914] P. 53 ; 83 L. J. P. 40 ; 110 L. T. 121 ; 30 
T. L. R. 329 ; 58 Sol. Jo. 311. 

Armotation : — Mentd. Perrin t\ Perrin, Powell v. Powell, 

[1914] P. i:J5. 

581. Under Legitimacy Declaration Act, 1858 
(c. 93) — To declare marriage valid.] — Petitioners 
were married in 1874, but the wife haying 
previously gone through a ceremony of marriage 
with a man whose wife was living at the time, 
petitioners prayed the ct. to declare their marriage 
had in 1874 valid : — Held : this was included 
within above Act, s. 1. — Siiilson v. A.-G. (1874), 
22 W. It. 831. 

582. .] — On Mar. 5, 184(3, the mother 

k father of petitioner went through a ceremony 
of marriage at Gretna Green, the lady at that time 
being fifteen years of age. The certificate was 
signed by the contracting parties, k by two friends 
as witnesses to the marriage. The lady having 
signed her maiden name k made some erasure on 
the first certificate, a second was signed by the 
parties k witnesses, k> was duly dated. This 
document was not forthcoming, k the first- 
mentioned certificate was tendered at the hearing, 
having been produced by one of the witnesses who 
attested it, k who had preserved it as a curiosity. 
After the ceiemony at Gretna Green the parties 
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Sect. 13. — - Proceedings to establish validity . Sect. 

Ill . S ect. 1 : Sub-sec t. 1. 1 

returned home, & were recognised as married by 
t heir respective parents & friends. Petitioner was 
born in Jan. 1 817. This petition became necessary 
to enable him to establish his title to a reversionary 
interest nnder the will of a relative, which reversion 
he had mortgaged . Petitioner’s father died in 
1878, & the two witnesses were also dead. Peti- 
tioner’s mother gave the only direct evidence in 
proof of her marriage : — Held : the marriage was 
valid by the law of Scotland, & accordingly a 
declaration of petitioner’s legitimacy in terms of 
the prayer of the petition was made. — G ardner 
v . A.-G. (1889), 00 L. T. 839. 

583. .] — In a petition to establish 

the validity of a marriage nnder above Act, it 
appeared that petitioner, who was a British subject 
with an Irish domicil of origin, & temporarily 
resident in Japan, had married a Japanese woman 
in Japan, according to the forms required by the 
law of the country. Evidence having been adduced 
which showed that the marriage was valid according 
to the law of Japan & that by such a marriage 
petitioner was precluded from marrying any other 
woman during the subsistence of the marriage : 
Held ; the marriage was valid in this country. — 
Brinkley v. A.-G. (1890), 15 P. D. 70 ; 59 L. J. P. 
51 ; 02 L. T. 911 ; 0 T. L. it. 191. 

Annotation : — Reid. R. r. Hammersmith Superintendent. 

Registrar of Marriages, Ex p. Alir-Aiiwaruddin, |li)J7] 

1 K. B. cry. 

584. Parties to be cited — Attorney-General 

— Registrar’s decision as to other parties.] — The 

pra< •lice in future in petitions under above Act & 
the Greek Marriages Act, 1884 (e. 20), will he that, 
after citing the A.-G., t-lie parties on applying to 
have the case set down for trial must lay t he stale 
of the case, by affidavit or otherwise, before the 
registrar, who will direct whether any, if so which, 
other parties shall be cited to see proceedings. 
The registrar’s direction to be subject to appeal 
t o the judge in the same manner as all other orders 
of the registrar.- -B rinkley v . A.-G., Scaramanoa 
v. A.-G. (1889), 14 P. I>. 83 ; 58 L. J. P. 53 ; 00 
L. T. 935 ; 53 J. P. 425 ; 37 W. R. 087 ; subsequent 
proceedings (1890), 15 P. 1). 70. 

.] — See, further. Bastardy, Vol. III., 

p. 370, Nos. 110-114. 

Form of petition.] — Sec Bastardy, Vol. 

111., p. 809, Nos. 108, 109. 

Mode of trial .] — Sec Bastardy, Vol. III., 

p. 870, Nos. 1 15-117. 

585 . Admissibility of evidence — Post litem 

motam.] — (1) Asserted marriage between A. & B. 
in 1773. In 1800, O.. their eldest son, claimed 
certain property, to which, if legitimate, he was 
entitled, but winch was then in the possession of 

11., his maternal uncle. D. answered, saying that 
he should be ready to defend any action which C. 
might bring, & communicated the fact that the 
claim had been made to E., the paternal uncle of 


C. 0. replied that his object was to establish his 
legitimacy, & did not follow up the claim to the 
property by any suit or action. In a proceeding 
under above Act to establish the fact of marriage 
between A. & B. '.—Held : a “ controversy ” had 
arisen, in 1800 between O. & I). upon the very 
question involved in the litigation, & declarations 
by members of his family subsequent to 1800 were 
inadmissible in evidence as made post litem motam . 

(2) A deed, dated 1803, to which members of 
the family were parties, was tendered in evidence 
for the purpose of proving declarations by them, 
but was rejected on the ground that the declara- 
tions were made post litem motam . It was then 
tendered as original evidence or evidence of con- 
duct : — Held : it was inadmissible for the purpose 
for which it was tendered. 

(3) Evidence of declarations by members of the 
family subsequent to 1800 as to statements made 
by other members of the family concerning the 
marriage prior to the Us mot a was also tendered & 
rejected, as falling within the principle of declara- 
tions made post litem motam . 

(4) A deed, dated 1820, made between D., 
certain members of D.’s family & other parties, 
was tendered & received in evidence, for the pur- 
pose of showing that the property claimed by O. 
had been dealt with adversely to his, A.’s, family 
subsequent to the controversy between 0. & D. 

(5) Semble : the ct. has no power under above 
Act to condemn in costs a party who is cited, <fc 
who is unsuccessful in Ins opposition to the 
declaration prayed for in the petition. — F rederick 
v. A.-G. (1874), L. 11. 3 P. & J). 270 ; 44 L. J. P. 
& M. 1 ; 32 1j. T. 39. 

Annotation : — ~tsto (5) Consd. Bain v. A.-C., 11892] P. 201. 

586. Costs — Liability of party unsuccess- 

fully opposing declaration.] — F rederick v. A.-G., 
No. 585, ante. 

587. .] — In proceedings under 

the above Act, the ct. has jurisdiction to order a 
person who lias been cited, <te has appeared & 
ojiposed the petition, to pay the costs of petitioner. 
— Bain v. A.-G., [1892] P. 2(51 ; (il L. J. P. 135 ; 
G7 1,. T. 447 ; 40 W. R. 505 ; 8 T. L. It. 40(5 ; 30 
Hoi. Jo. 397, O. A. 

.] — See. further , Bastardy, Vol. 111., 

p. 370, Nos. 118-121. 

588. Under Greek Marriages Act, 1884 (c. 20) — 
Parties.] — Zarakj v. A.-G. (1885), 1 T. L. It. 083. 

589. Attorney-General — Registrar’s 

decision as to other party.] — Brinkley r. A.-G., 
Scaramanoa v. A.-G., No. 584, ante. 


Sect. 14. — OFFENCES IN RELATION TO 

MARRIAGE. 

Marriages of wards of court .] — See Infants. 
Criminal offences .] — See Criminal Law, Vol. 
XV., p. 735, Nos. 7950 et scq. 



Part III. —Personal Rights and Obligations arising from Marriage. 75 


Part III. — Personal 


Rights and Obligations arising from 
Marriage. 


Shot. I OBLIGATION OF HUSBAND AND WIFE 
TO MAINTAIN ONE ANOTHER. 

j-sect. 1. — Duty of Husband to Main- 
tain Wife. 

590. General rule.] — By marriage a wife 
acquires the right to be maintained according to 
estate & condition of her husband, of which 
u she cannot be divested, except by her own 
' *7, therefore, II 1.. no defence to an 
jht against a husband for necessaries 
lied to his wife, that at the time they were so 
suppliod, lie was confined in an asylum as a 
nanfrppmia -- - *•" (1851) G 

r. o. s. 


. H v- , Prisoner was tried tv con- 

victed on an indictment under 1(3 & 17 Viet. c. 96, 
s. 9, charging that he, having the care & charge of 
his wife, a lunatic, did abuse & ill-treat her ; & 
also containing a count for a common assault : — 
Held: prisoner was not a person having the care 
or charge of a lunatic within the stat ute, inasmuch 
as its provisions were not intended to apply to 
persons whose care or charge arises from natural 
duty, & so much of the conviction as related to the 
counts under the statute must be quashed. 

(2) The law obliges a husband to take care of 
his wife independently of her being a lunatic ; lie 
does not take care of her because she is a lunatic, 
hut because slie is his wife (Parkis, B.). — It. v. 
Bundle (1855), Dears. <!. C. 482; 2 O. L. B. 
659 ; 21 L. J. M. C. 129 ; 25 L. T. O. 8. 118 ; 19 
J. P. 293; I Jur. N. 8. 430; 3 \V. B. 403; 6 
Cox, G. i). 549, C 1 . 0. B. 

Annotations : — As to (i) Consd. U. v. Porter (1864), 9 Pox, 
C. C. 441). Dbtd. BuHmuan r. Hardy (1887), 18 Q. B. D. 
4hG. 


592. When living apart — Jurisdiction of Couri 


v. Tyler (1630), 1 


of Chancery.] — Lasbrook 
Bep. Oh. 44 ; 21 E. B. 502. 

593. .] — Ashton (Lady) v. Ashton 

(1650), 1 Bep. Ch. J64 ; 21 K. B. 538. 

594. — — Settlement made before marriage.] — 
Where husband & wife lived separate by mutual 
consent, & no evidence of any cruelty cm the pari 
of the husband, & lie had before marriage settled 
pari, of her property upon her, the ct. refused to 
decreo maintenance.— Duncan v. Duncan (1815), 
Coop. G. 254 ; 19 Ves. 394 ; 35 E. B. 549. 

595. To provide shelter — Stipulated allow- 

ance regularly paid.] — Where hu sband & wife are 
separated by . common consent, the husband 
granting the wife a stipulated allowance, which is 
regularly paid, lie is not bound to supply her with 
shelter ; but if he knows, or be informed that she 
is without shelter, & refuses to provide her with it, 
in consequence of which her death ensues, semble , 
ho is guilty of manslaughter (even though the wife 
he labouring under disease which must ultimately 


prove fatal) if it can be shown that her death was 
accelerated for want of the shelter which lie had 
denied. — B, v. Plummer (1814), 1 Car. & Kir. 
000: 8.T. P.615; 8 Jur. 921. 

596. Covenant of Indemnity against main- 
tenance.] — D. having more than £3,000 per annum , 
married M. who had £10,000 portion, <te settled 
£1,000 per annum upon her for her jointure, & 
the greatest part of D/s estate was settled upon the 
iirst & every other son in tail male successively. 
I). run greatly in debt, & J., his eldest son, being of 
full age, D. upon a calculation of his debts, & the 
value of liis estate for life, with impeachment of 
waste, agreed with J. to convey all his estate to 
him, & J, covenanted to pay all D.’s debts, <fc to 
allow him £500 per annum rent-charge for his life ; 
& further (upon which the question arose) that 
J. should indemnify D. from all debts, charges & 
expenses for the maintenance of M., his mother, 
she being then separate from D. by consent. 
AT. brought a hill against D. & J. the son to have 
an allowance for her maintenance :--Hcld : the 
son by his covenant had taken upon himself the 
charge of maintaining M. & stood in the place of 
the husband, who was bound to give his wife an 
allowance if he voluntarily separated from her ; 
the son must be taken to be in nature of a trusteo 
for the wife, so far as a reasonable allowance for 
her maintenance ; though the son offered to take 
her to his house, yet she was not bound to accept 
that offer ; for though he stood in the place of the 
husband as to her maintenance, & a husband is not 
hound to allow anything to his wife for maintenance 
if he offers to take her home, yet in this case here 
lay no such obligation upon the wife to live with 
the son ; <fc though she refused, she ought to have 
a reasonable allowance.™ Dutton v. Dutton 
(1715), 2 Eq. Cas. Abr. 150 ; 22 E. B. 128, L. C. 

597. Execution of fraudulent deed of assign- 
ment.] — ( 1 ) Not maintaining his wife is a breach 
of the husband’s recognisance to keep tlie peace 
towards her. 

It is a breach of the peace in the husband not 
to maintain bis wife, & if articles of the peace were 
exhibited by the wife against the husband, & he 
entered into a recognisance, to not maintain her 
would be a forfeiture of his recognisance, by which 
lie binds himself bene et honeste tracfarc her ( per 
Cur.). 

(2) A husband voluntarily & causelessly deserted 
his wife & went to Maryland, having first made a 
fraudulent assignment of all his real & personal 
estate in trust, to pay his debts. The ct. decreed 
the wife a maintenance out of this estate, though 
by articles of intermarriage, she had the interest 
of £4,000 for pin-money. — Colmer v . Colmer 
(1729), Moe. 118 ; 25 E. B. 304, L. C. 

Annotations : — As to (2) Retd. Slecch v. Thorinjyt on (17/34), 

2 Ves. Sen. 5G0 ; Wrijyht v. Morlcy, Mo r ley v. Si. Alban 

(1805) 11 Ves. 12; Dnncan v. Duncan (1815), 19 Ves. 

394. 

598. Commission of adultery by wife~Upon 
husband turning her away.] — A husband is 


PART III. SECT. 1, SUB-SECT. 1. 

rule .] — There is no 
' to support 

3r -Wakshinsky 

. 2 W. W. K. 
231. — CAN. 


690 ii. — — .] — The obligation of a 
husband to support his wife & children 
is now made absolute in British 
Columbia, by statutory law. — BitowN 
v. Brown, [1924] 3 W. W. It. 94.-— 
CAN. 

590 ill. 


Women’s Property (Scotland) Act, 
920, h. 4, the liord Ordinary had 
diHcretion to award interim aliment 
> a husband on a primd fade case of 
ecessity being set forth. — A dair v. 
n*in f 10241 ft. C. 798. — SCOT. 


.] — Held : under Married 
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Sect. 1 . — Obligation of husband and wife to maintain 
one ano/Aer: Hab^sed. 1.] 

bound to receive or support his wife after she has 
committed adultery, though lie has before com- 
mitted adultery himself, & turned her out of doors, 
without any imputation on her conduct. — G ovikii 
v. Hancock (1766), 6 Term Jiep. 003 ; 2 C. & 1\ 
25. n. ; 101 E. It. 720. 

Annotations : — CoDSd. Cox v. Kitohin (1798), 1 Bor. & P. 
888 ; Honliston v. Smyth (1825), 2 C. & 1*. 22 ; Hope r. 
Hope (1858), 1 Sw. Sc Tr. 94 ; Wilson v. Glossop (1887), 
19 Q. B. D. 879 ; Stimpson v. Wood (1888), 57 L. J. Q. B. 
484. Refd. Hunt r. Do Blaquicre (1829), 5 Bing. 550 ; 
tteaver v. Heaver (1840), 2 Sw. & Tr. 005; Cooper v. 
Lloyd (1859), 0 C. B. N. S. 519 ; Mitchell v. Torrington 
Union (1897), 70 L. T. 724 ; Brooking-Phillips v. Brooking- 
PhillipK, [1913J 1*. 80; Wickens v. Wickens (No. 2), 
119181 P. 282 , Dumford v. Baker, [1924] 2 K. B. 587. 

599. — Loss of legal right of support.]- 

Stimpson v. Wood <fc Son (1888), 57 L. J. Q. 13. 
484 ; 59 L. T. 218 ; 52 J. P. 822 ; 30 W. It. 734 ; 
4 T. L. It. 589, H. O. 

Annotation : — Mentd. Barnett r. Cohen, [19211 2 K. B. 401. 

600. Not condoned by husband.] — In 1802, 

applt. married M. They lived together a few 
months & then the husband joined the marines. 
Nothing more was heard of him, & in 1889 M. 


and Wife. 

married G. & lived with him as his wife. On 
hearing applt. was alive the wifo still continued to 
live with G. M. became chargeable to the T. Union 
in 1890, <fc the guardians applied for an order 
against the husband, applt., which the magistrates 
made ; — Held : the wife was guilty of adultery, 
& applt. could not be compelled to support M., 
his wife. — Mitchell v. Torrington Union (1897), 
70 L. T. 724 ; 01 J. P. 598, I). (\ 

Annotation :—'Reid, Wickens v. Wickens (No. 2), [1918] 

1*. 282. 

601. .] — Where a wife leaves her husband 

without justification, his obligation to suppoH her 
is, except where she has been guilty of adultery, 
not put an end to, but only suspended so long as 
she continues wilfully to absent herself, & if 
during her absence she becomes a lunatic then, as 
she is no longer capable of volition, her continued 
absence is not wilful, & her husband’s liability to 
maintain her will revive. — Jones v. Newtown & 
Llanidloes Guardians, [1920J 3 K. 13. 381 ; 89 
L. J. K. 13. 1161 ; 124 L. T. 23 ; 84 J. P. 237 ; 
30 T. L. R. 758 ; 18 L. G. R. 481 , 1). C. 

Annotations : — Refd. Llewellyn v. Turner (1922), 12G L. T. 

532 ; BiggH V. Burridge (1921), 89 J. 1\ 75. 

602. Whether she has money or not.] — A 


602 i. Whether she has money or not.] 
— Held : a husband had no right to 
recoup himself out of his wife’s estate 
in regard to payments for medical 
attendance, drugs, nursing Sc hospital 
accommodation during the wife’s last 
illneRs. Ho was bound to provide for 
his wifo during illness Sc she had power 
to bind him by contract to do so, even 
where she had separate estate. — lie 
Montgomery, Lumbers v. Mont- 
gomery (1911), 17 W. L. K. 77 ; 20 
Man. L. It. 444 — CAN. 

a. How enforced — Independent, action 
for alimony.]- -Alimony may be decreed 
apart from divorce or judicial separa- 
tion. — W ood v. Wood (1884), 1 Man. 
L. 3t. 317.- CAN. 

b. .1 — A wifo has a 

right to the relief of alimony without 
its being necessarily incidental to 
divorce or judicial separation. — Lee 
v. LEE, [1920] 3 W. W. It. 530 ; 54 
J). L. It. 608 — CAN. 

c. .] Rousseau v. Rous- 

seau (1920), 1 W. W. R. 349.- CAN. 

d. — j — Holmes i\ Holmes, 

[1923J 1 W. W. R. 86; [1923] 1 

D. L. R. 294 ; 16 Sask. L. R. 390. — 
CAN. 

e. Grounds of relief — 

Desertion.] — A married woman volun- 
tarily left her husband’s house, alleging 
as a cause, unkind treatment by the 
husband, hut subsequently offered to 
return, when he refused to receive her. 
Upon a hill filed for alimony the ot., 
in the circumstances, referred it to 
the master to fix an amount to be paid 
during Ruch time as the parties eon- 
tin tied to live separately.— English 
v. English (1858), 6 Ur. 580.— CAN. 

f. .] — The 

right of a wife is to reside with her 
husband in his home, or in the joint 
home of both. Where, therefore, it 
appeared Uat the husband resided 
with his children by a former wife, & 
compelled his wife to live at lodgings, 
the ot., although no violence or other 
ill-treatment was shown, made a 
decree for alimony ; & that although 
it was shown that during such time 
the husband had been in the habit of 
visiting Ot remaining with his wife. — 
Weir v. Weir (1864), 10 Gr. 565.™ 
CAN. 

g m j 

wife having disobeyed her husband by 
visiting at the house of his brother- 
in-law, the husband, during her 
absence, put sundry chattels belonging 
to her outside the dwelling-house, & 
locked the door : — Held : the wife was 


entitled to a decree for alimony. — 
Howkv t\ Uowky (1879), 27 Gr. 57. — 

CAN. 

h> — Deft., 

an industrious, thrifty man, addicted 
to no bad habits, & with a yearly 
income of some 6900, left home on 
account of the quarrelsome tendencies 
& lack of interest in his welfare by 
pltf. Ho refused to return : — Held : 
while pltf.’s conduct was not blame- 
less, it was not such as to disentitle 
her to alimony, deft, refusing to live 
with her. — Rauch r. Karcii (1912), 
23 O W. R. 188; 4 O. W. N. 65; 
6 D. L. R. 856 : 4 D. L. R. 250 - 
CAN. 

It, There 

was strong doubt whether deft, was 
the father of a child to which pltf. 
gave birth uhout a month & a half 
attei marriage Held : even if the 
child were not deft. *8, pltf., having 
been deserted by deft., w r as entitled 
to alimony. — H ogg v . Hogg (1914), 
28 W. L. R. 635 ; 20 D. L. It. 85 ; 6 
W. W. 1L 1201 ; 8 W. W. R. Ill 
CAN. 

Where a few days after leaving her 
husband’s house the wife was found 
with severe bruises Sc injuries upon 
her person. Sc the evidence raised a 
strong presumption that they were 
in Hie led by him, the ct. decreed 
alimony. — Jackson v. Jackson (1860), 
8 Gr. 499.- - CAN. 

m. -.1 

deft, denied t he cruelty charged against 
him. Sc it was not proved, but at the 
hearing deft, consented to a decree 
for alimony, the ct., on the ground 
of public policy, refused to interfere. 
— Grace Y v. Gracey (1870), 17 Gr. 
113.— CAN. 

n . — .J — The 

ct. will not, as a rule, for only one 
act of violence make a decree for 
alimony. But where a husband had 
for several years indulged in the use 
of intoxicating liquors to such an 
extent as to have produced repeated 
attacks of delirium tremnis, during 
which ho became very violent , although 
this was the only instance in which he 
had, during eighteen years they had 
been married, ever struck her, the ct. 
made a decree for alimony, the wifo 
sw’earing that sho was apprehensive 
of further ill-treatment if she were to 
return to live with her husband. — 
Rodman r. Rodman (1873), 20 Gr. 
428.— CAN. 


the wife, brought an action for per- 
manent alimony. Sc. proved acts of 
cruelty by' the husband, B. B. charged 
A. with acts of cruelty towards him- 
self. It was admitted by B. that A. 
was an affectionate wife, & that her 
acts of cruelty' were only committed at. 
times when she was suffering from her 
menstrual periods : — Held : A. was 
entitled to alimony.' — P atrick r. 
Patrick (1908), 1 Sask. L. R. 4 4.- — 
CAN, 

p. - - - .1 — In 

order to he entitled to alimony, pltf. 
must show that she was justilied in 
leaving deft. ; legal cruelty Is justifica- 
tion.- Maday r. Maday (1911). 16 
W. L. 11. 701 ; 4 Sask. L. R. 18- 
CAN. 

q. - ■ ~ - * ~ ■ ■ ■ 1 

Hooikh v. Holmkh, |1923] 1 D. L. R. 
291; 16 Sask. L. R. 390 ; [1923] 1 

W. W. R. 86.— CAN. 

— _____ A ’ot avoided 

by separation deed — Or otherwise.] 
— Where a husband agrees with his 
wife to maintain her so long as they 
shall livo together, & by liis subse- 
quent cruelty compels his wife to 
leave him, sho may recover alimony r 
against him in spite of such agreement. 
— Tekelkbki v. Terklkbkj, 11921) 1 
D. L. It. 683. — CAN. 

s. 

.} — Destitute Persons Act, 1894, 

imposes obligations Sc liabilities on a 
husband other than his obligations at 
common law. If “ unlawfully,” in 
sect. 16, governs the ^ whole sect, the 
unlawfulness consists in tho breach of 
obligations imposed by the Act. A 
husband cannot by a separation deed 
or otherwise contract himself out of 
such liabilities.— Kllmers v. Ellmkrs 
(1894), 13 N. Z. L. R. 242.— N.Z. 

t. — — Adultery.] — 

Proof of grave misconduct, short of 
adultery by a wife will not disentitle 
her to alimony. A woman both in 
law 8c in morals is justified in leaving 
Sc in refusing to return to her husband 
who has committed adultery ; but his 
act which breaks up the household 
does not relieve him from his duty to 
maintain her ; Sc proof of that offence 
would ho sufficient upon which to 
award alimony'. — Aldrich v. Aldrich 
(1891), 21 O. R. 447.— CAN. 

aa. .] — Where 

a separation agreement does not 
prevent a u r ifo suing for increased 
alimony should the circumstances 
warrant her so doing. Sc the husband 
is subsequently guilty of adultery* 
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husband is bound to maintain liis wife, whether 
she has money or not (Pakke, J.). — Reed v. 
Moore (1832), 5 C.& P. 200, N. P. 


603. Wilful refusal of wife to live with husband 
— Effect of.] — Jones v. Newtown & Llanidloes 
Guardians, No. (501, ante . 


that is a ground for granting alimony, 
& a judgment dismissing a former 
notion for alimony, brought by tho 
wife before such adultery, does not 
create an estoppel.— Tuxeokd r. 
T uxFoni> (1016), 34 W. L. It. 419 10 

W. W. It. 508.— CAN. 

b. Unsubstan- 

tiated charge, of unfaithfulness against 
wife. J — A charge made publicly by a 
husband against his wife 8c unsub- 
stantiated, Sc denied by her, that she 
was unfaithful Sc that two children 
borne by her wore not his children, 
was held to afford her legal ground for 
alimony.- -T. v. T., U020J 3 W. W. It. 
863.— CAN. 

c. J Jr f cures - - Offer by 

husband to support wife separately .] — 
An offer by a husband to support his 
wife separately is no bar to a suit for 
alimony, Sc an affidavit of the lmsband 
showing bis willingness to support his 
wife separately cannot bo received. — 
Weir v. Wei it (1861), 1 Oh. Ch. 194.— 
CAN. 

d. Consent decree 

in former action .] — A woman fill'd a 
bill for alimony oil the ground of 
adultery Sc desertion, which suit was 
ultimately arranged by the husband 
agi'ceing to pay a sum of money, which 
pltf. accepted in payment ot all past 
or future claims for alimony ; & a 

decree was drawn up stating this 
arrangement, Sc that it was agreed to 
dismiss the bill ; Sc that such dismissal 
should be treated as a dismissal on 
the merits:- Held: such decree fur- 
nished no defence to a bill afterwards 
till'd by the wife for alimony on the 
ground of subsequent desertion A: 
adultery.- Henderson v. Hender- 
son (1872), 10 fir. 461. — CAN. 

e. - — Cruelty or 

adultery on part of wife.} — The only 
liar, under It. S. O., 1887, c. 41. s. 20, 
to an action for alimony against a 
husband who is living separately from 
bis wife, is cruelty or adultery on the 
purl of appcl. A husband, who had 
been insane for years, at intervals, A r . 
during such periods of insanity had 
been oonffned in an asylum, after- 
wards declined to live with his wife, 
being under the suspicion that by 
doing so be might again be confined 
in an asylum : — Held : she was en- 
titled to alimony, as ho W'as living 
separate from her without sufficient, 
cause.- -Neli.tg an v. Nklt.juan (1804), 
26 O. It. 8.— CAN. 

f. _ .] — Suit 

by wife against husband for alimony 
on tho grounds of cruelty, desertion tSc 
adultery. The parties were married 
in 1006, 8c pltf. left her husband on 
account of his conduct in Oct. 1006. 
Pltf. committed adultery in Pec. 
1006: — Held: pltf.’s adultery wm.h a 
bar to her right to recover. — L ieu v. 
Li kb (1008), 7 W. L. It. 824 ; 1 Husk. 
L. it. 363.- -CAN. 

g. — .] — A 

magistrate cannot, refuse to make an 
order against a husband for the main- 
tenance of liis wife oil the ground thai. 
she has committed adultery, where it 
is proved that, she is a destitute person 
within the meaning of Destitute 
Persons Act, 1804, Sc that he has 
deserted her or left her without main- 
tenance.— Sutherland v. Suther- 
land (180C), 15 N. Z. L. It. 177— N.Z. 

h. Payment of 

penalty on bond to secure alimony.]’ 
The liability ot the obligor In a bond 
in a flxod penal sum conditioned for 
the payment of future maintenance is 
not limited to Sc is not satisfied by 
payment, of the amount of the penalty, 
Sc the obligeo has the right to sue for 
her support as it accrues from timo to 


time. — B aker v. Trusts & Guarantee 
Co. (1898), 29 O. It. 456. — CAN. 

k. Desertion by 

unfe.] — A wife is entitled to alimony 
even where she has deliberately de- 
serted her husband Sc children, where 
she has been guilty of no other mis- 
conduct Sc offers to rot urn but deft, 
refuses to roceivo ber. — M ey v. Ney 
(1903), 24 C). W. H. 873 ; 4 O. \V, N. 
1536 ; 12 D. L. It. 248.— CAN. 

l. Husband's 

offer to receive wife.] — Deft., in an 
action for alimony offered to “ roceivo 
pltf. as his wife at any time when she 
is prepared to conic Sc reside with Sc 
accept the home he is able to provide 
for her Sc. conduct liorself as a wife 
reasonably should ” : — Held. : such 
offer was not honestly made, bui. solely 
for the purpose of avoiding a judgment 
for alimony. Sc. was not sufficient to 
defeat, pltf.’s claim. 10. v. JO. (1904). 

15 Man. L. R. 352 ; 25 C. L. T. 19.— 
CAN. 

m. — Wife living at 

home.]— 8 o long as a wife remains in 
her husband’s house, though occupy- 
ing a different bed, she is not entitled 
to alimony.— Prick v. Price (1910), 

16 O. \V. P. 260; 21 O. L. it. 154 ; 
J (). W. N. 977.— CAN. 

- Custody of children 

— Jurisdiction of rtwrt to grant .] — 
Munro V. Mu (1868), 15 Gr 431. 

— CAN. 

o. — - - - — .j cccss* 1 

Ney v. Ney (1903), 21 O. \V. It. 873 ; 
4 (). W. N. 1536 ; 12 D. L. R. 248.— 
CAN. 


K A lion v. K Alton (1912), 23 (). W. R. 
J 88 ; 4 0. W. N T . 65 : 6 D. L. it. 856 ; 
4 D. L. R. 250.— CAN. 

q. — .] — In an 

action for alimony pltf. was given 
custody of t he children of the marriage. 
Sc. provision was made for deft, to visit 
them at. stated hours, upon notice. — 
Pitch Err v. Fitcitktt (1913), 24 

O. \V. It. 109 ; 4 o. W. N. 814 ; 10 
D. L. R. 367.— CAN. 

r. lid v. 
Tuxeord (1916), 3 J W. R. 419; 
10 W . W . It . 5 9 8 . — C AN . 

s. .J T 

1 1920 J 3 W. W. Jt. 863 — CAN. 

t. JAa.lnl.ity for costs — 

Settlement of action.] — Application to 
compel deft, to pay the costs of pltf/s 
solrH. in an action for alimony. The 
action was settled before trial, pltf. 
refusing to live with (left., & deft, 
agreeing to pay pltf.’s solrs.’ costs : — 
Held: pltf. had not failed to obtain 
a decree for alimony, Sc deft, w'as 
therefore liable to pay costs.— Moore 
v. Moore (1884), 10 1*. 11. 284.— CAN. 

a. .1 — A 

reconciliation Sc return of the wifo to 
the husband is not equivalent to a 
decree for alimony Sc does not entitle 
tho wife’s solrs. to full costs. - 
rose v. Rixgrose (1885), 4 C L. T. 
4 97 ; 10 1’. R. 299, 596.— CAN. 

bb. Wife unsuc- 

cessful.] — If a wife brings an action 
for alimony against her husband & 
fails, she must pay the costs of the 
action if she possesses means of her 
own ; but, if she has none, the costs 
are payable by the husband except 
where the wife’s solr. has improperly 
Instituted litigation, or where he has 
misconducted himself in the action by 
being oppressive or by furnishing 
irrelevant or absurd evidoneo. — Harris 
v. Harris (1896), 3 Terr. L. B. 416.— 
CAN. 

cc. .]— Keizer v. 

Keizer (1909), 12 W. L. R. 89. — CAN. 


dd. .]-- Gil- 

bert v . Gilbert (1919), 50 D. L. It. 
410.— CAN. 

ee. J-Sew] ;ll 

v. Sewell, [19201 1 W. W. R. 10 ; 49 
D. L. R. 594 ; 13 Saak. L. It. 44 
CAN. 

ff. .1— If a y 

brings her ease for alimony to trial 
without applying for costs, & is suc- 
cessful, she is not entitled to costs. 
— Palin v. Palin, fl921] 3 W. W. It. 
618 ; 62 I). L. It. 205 ; 14 Sask. L. It. 
499.— CAN. 

g g. Assessment — 1 Propor- 

tion of husband's income allotted .] — 
Deft, owned real estate of the annual 
value of about £112 10«., but subject 
to a debt of £100 ; he had also house- 
hold furniture & farm stock. Sc. ho 
worked his farm. Pltf. with her eight 
children lived apart from him on 
account of his cruelty Sc with no 
means. On a reference to the master 
to fix xjcrmancnt alimony, ho allowed 
£37 1 0«., which oil appeal was increased 
to £80 per annum.— McCulloch v. 
McCulloch (1863), 10 Ur. 320. — 

CAN. 

- Evidence as to 

wife's separate estate .] — In the absence 
of evidence as to the separate ostato 
of the wife it may be impossible to 
say what alimony should be assessed. 
— Bait v. Bait Sc Hughes (1916), 33 
W. L. R. 550; 9 W. W. R. 1040 — 
CAN. 

kk. Whether certiorate oj 

lis pendens issued, j — A certificate of 
Us pendens should not be issued in a 
suit brought for alimony only.-- 
White v. White (1874), 6 P. R. 208. 
—CAN. 

Collusive action against 

husband to defeat — I light of wife to 
defend. J "Where a suit for alimony was 
pending, Sc it was alleged, that an 
action brought against, the husband 
w T as so brought for the jYurpose of 
defeating the suit for alimony Sc. 
depriving the wifo of her dower, an 
order was made admitting tho wife to 
defend the action. — Perris v. Perris 
(1883), 9 P. R. 443.— CAN. 

mm. Service out of juris- 

diction.] —At /i. en v. Allen (1893), 15 
1*. U. 4 58.— CAN. 

nn. Wheeler v. 

Wheeler (1895), 17 P. It. 45. — CAN. 

oo. Husband in default 

— Application, to cancel judgment.]— 
Where deft, in an alimony action, in 
default iu his payments, applies for 
an order cancelling the judgment 
against him, ho must make a full Sc 
frank disclosure of his affairs since 
the obtaining of the judgment, to- 
gether with the reasons for his default. 
— Mkllok v. Mellor (1910), 16 

R. C. R. 1 ; 16 W. L. R. 143 - CAN. 


pp. — Evidence — Wife's idl- 

ing ness to cohabit.]— Bait v. Batt 6c 
fuauuri (1916), 33 W. L. li. 550 ; 9 
,V. W. II. 1040.- CAN. 

qq. — (Jommrncemrnl of pa //- 

nails — Death of plaintiff bejorc judg- 
nent. J — lu an action for alimony 
Left, did not appear or defend. Sc 
udginent for pltf. was pronounced, 
m motion therefor, allowing her 
diinony from tho date of issuo of the 
vrit of summons, but not bofore that 
late. Tho motion for judgment was 
icard on Apr. 8 ; judgment was given 
>n Apr. 12. Pltf. died on Apr. 11 ; 
ho judge directed that the judgment 
ihould be entered as of Apr. 8. — 
dcPADDEN V. McPadden (1918), 42 
). L. R. 599 ; 14 O. W. N. 116.— 
JAN. 

rr . — A p plication under Act 




Husband and Wife. 


Sect, 1 . — Obligation of husband and wife to maintain 
one another: Sub-sects, 1, 2, 3 d 4. Sect, 2: 
§^b-8ect, 1 , A, & B, (a) cfc (b) ; sub-sect. 2.] 

Liability for necessaries supplied to wife.] — See 

Part VIII., Sect. 3, post. 


Sub-sect. 2. — Liability under Poor Law 

Acts. 

See Poor Law. 


Sub-sect. 3. — Liability under Vagrancy 

Acts. 

See Poor Law. 


Sub-sect. 4. — Criminal Liability for 
Neglect of Duty. 

604. Amounting to breach of the peace — For- 
feiture of recognisance.] — Colmer v, Colmer, No. 
597, ante, 

605. Death of wife — Through husband’s refusal 
to provide shelter — Though parties separated by 
mutual consent — Manslaughter.] — B. v, Plummer, 
No. 595, ante, 

606. Ill-treatment of lunatic wife.] — B. v. Bun- 
dle, No. 591, ante. 

Under Vagrancy Acts.] — See Poor Law. 


Sect. 2.— RIGHT OF CONSORTIUM. 

Sub-sect. 1. — Husband’s Bight to Wife’s 

Custody. 

A. In General, 

607. Whether husband has right to custody of 
wife.] — A wife cannot, either by herself or her 


prochein ami , bring a homine replegiando against 
her husband, for he has by law a right to the 
custody of her & may, if he think fit, confine her 
( per Cur.). — Atwood v, Atwood (1718), Prec. Ch. 
492 ; Gilb. Ch. 149 ; 24 E. B. 220. 

Annotations Reid. lie Cochrane (1810), 8 Dowl. G30 ; 

Exp. Jackson (1891), 7 T. L. R. 382. 

608. Wife living apart under deed of 

separation improperly executed.] — If a husband, 
by a deed of separation executod by himself, but 
not executed by either of the trustees, givo his 
wifo licence to livo where she pleases, he is not 
justified in entering the house of a third person to 
reclaim his wife, as being improperly harboured 
there ; & the husband, before doing so, should at 
least have given distinct notice to the third person, 
that, as far as by law he could, ho revoked the 
licence. — Lewis v. Ponsford (1838), 8 C. & P. 
(587, N. P. 

609. .] — (1) Where there is a restraint of 

personal liberty of a feme covert , the ot., in favor cm 
Libert atis, will grant a habeas corpus , directed to 
the husband, to bring up the body of his wife. 

(2) Where it appears, from the return made to 
the writ of habeas corpus by the husband, that the 
restraint on the wife’s person arose from her own 
breach of duty, A that the object & declared 
purpose of the wife was to escape from her husband , 
A to live apart from him, as she had previously 
done for four years, the ct. will restore her to her 
husband, though there is no reason from her past 
conduct to apprehend that she will avail herself 
of her absence from his control to injure cither his 
honour or his property. 

The husband has, by the common law of 
England, a right to the custody A control of liis 
wife : she is under his guardianship, A he is entitled 
to prevent her from indiscriminate intercourse 
with the world, by enforcing cohabitation A a 


respecting Homesteads.] — The question 
whether a wife is or Is not entitled 
to alimony should Sc could more 
properly he decided in the ordinary 
action with the usual procedure than 
in an Ksu© raised by the husband on 
an application under Act respecting 
Homesteads, 1915, o. 29, for an order 
dispensing with her signature . — He 
Homestead Act, C.'s Case, [1919] 
3 W. \V. R. 30. — CAN 

s. When living apart — Wife in public 
lunatic asylum. 1 — There is no liability 
on the part of a husband for the 
support of his wife whilo confined 
in a public lunatic asylum where no 
order has been made under 1882 Act, 

b. 288, for payment by him towards 
her maintenance. — Ii. v, Robinson 
(1884), 2 N. Z. L. It. 314 (S. C.).— - 
N.Z. 

t. -.1 — A husband brought an 
action in the Sheriff Ct., in which he 
offered his wife aliment, & craved 
an order on her to remove from the 
house in which they resided, 8c inter- 
dict against her returning thereto : — 
Held : ho was entitled to the order 
but the ct. would not have pronounced 
the order if there had not been an 
offer of aliment made by the husband. 
— MacLukk v. MacLure, [19111 S. C. 
200. — SCOT. 

a. Only wife can sue — In respect 
of failure to maintain. ] — Doft. having 
seduced pltf.’s sister was induced to 
marry her by the solicitations of her 
father, who professed his willingness 
in such case to support her. Imme- 
diately after the marriage deft, left 
his wife, who, without notice to her 
husband, wont to livo with hor brother, 
with the intention of charging her 
husband with her support: — Held: 
pltf. could not recover. — Manning v . 


(1873), 9 N. S. II. 261 

CAN. 

PART III. SECT. 1, SUB-SECT. 4. 

b. Question of fact.] — Held: thero 
was evidence upon which the judge 
could properly find against the ac- 
cused ; it is purely a question of fact 
whether the acts proved are of such a 
character that the health of the wife 
is likely, by reason of those acts, to 
bo permanently injured. — R. v. Bow- 
man (1898), 31 N. S. R. 403.— CAN. 

c. Where crimiruU proceedings com- 
menced — Whether civil proceedings can 
be substituted — Without notice. J — An 
order was made by two justices of 
the peace, purporting to act under 
Deserted Wives' Maintenance Act, 
Ii. 8. O. 1897, o. 167, whereby defts. 
described as an Indian of the Six 
Nations, was directed to pay $1 a 
week for his wife’s maintenance ; but, 
it appearing that the information was 
laid under Criminal Code, s. 242, 
under which all nroccedings were had, 
A that it was only at the last moment, 
when the justices were drawing up 
their minutes of tho order, that they 
decided to proceed under the first 
named Act without any notice thereof 
to deft, the order was quashed. — lie 
Woodruff (1908), 16 O. L. It. 348 ; 
11 O. W. it. 430— CAN. 

d. What atnonnis to criminal neglect.] 
--Held: By a plea of “guilty" 
deft, admitted that he neglected his 
wife, but lie could not be convicted 
for that. Sc his plea could not bo 
construed as an admission that he 
neglected to provide her with neces- 
saries in circumstances which would 
render him liable to conviction, nor 
os an admission that ho neglected his 
children as well as his wife ; Sc, there- 


fore, deft, must bo discharged. — It. v, 
Chitnita (1914), 27 W. L. It. 268 ; 
16 D. L. It. 211.— CAN. 

e. Jurisdiction of court — How deter- 

mined— Whether by domicil.]- - Held : 
upon an application for an order for 
payment under Deserted Wives Main- 
tenance Act (it. S. O. 1914, Ch. 
152), tho jurisdiction of tho ct. iH 
determined by the place where deser- 
tion took place, Kr not by the husband's 
domicil. — He. Hanlan (1921), 64 

D. L. It. 110 ; 50 O. L. R. 20.— CAN. 

f. He fusing to provide necessaries — 

Whether grourul for prosecution.) — Tho 
fact that a wife is maintained by the 
charity of others or gains her live- 
lihood by hor own means or exertions 
forms no ground for a prosecution 
under Criminal Code, s. 242 A, which 
was not intended as a means of en- 
forcing the husband’s civil responsi- 
bility for the wife’s necessaries, either 
at her own instance or that of those 
who supply them. — it. v. Bullard, 
11924] 1 W. W. R. 326 ; 1 J). L. R. 
956; 41 Can. Crirn. Cas. 397 20 

Alta. L. It. 107.— CAN. 

— .] — R. Mariott 

(1924), 41 Can. Crirn. Cas. 333 57 

N 8. It. 44.— CAN. 

h. Admissibility of evidence .J 

— Upon an indictment of tho prisoner 
under Criminal Code, 1892, s. 210 (2), 
for omitting without lawful excuse to 
provide necessaries for his wife, 
evidence is admissible on behalf of 
the prisoner of an agreement, at, the 
time of the marriage, between him Sc 
the person who became his wife, that 
they wore to live at tlieir respective 
homes Sc bo supported as before the 
marriage until the prisoner obtained 
a situation where he oould earn suffi- 
cient for their maintenance.— R. v, 
Robinson (1897), 28 O. R. 407.— CAN. 
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common residence : therefore, where a wife 
appears at masked bails unprotected by the 
presence & without the permission of her husband 
he has a right to restrain her from the power to 
frequent such places. 

A husband, in order to prevent his wife eloping, 
with a view to live apart from him against his will, 
may legally confine her in his own dwelling, & 
deprive her of her liberty for an indefinite time, 
using no hardship or unnecessary restraint. 

Scmble : such restraint would amount to 

imprisonment & bo illegal, & the ct. would afford 
redress, unless the wife makes an undue use of 
her liberty by going into lewd company or 
squandering her husband’s estate. 

When a wife absents herself from her husband 
on account of no misconduct on his part <& he 
afterwards by stratagem obtains possession of her 
person, & she declares her intention of leaving him 
again, whenever she can, he has a right to restrain 
her of her liberty, until she is willing to return 
to a performance of her conjugal duties . — lie 
Cochrane (1840), 8 Dowl. 080 ; 4 Jur. 534. 

Annotations As to (2) Overd. I?, v, Jackson, f 1 891 ] 1 

O. B. 071. Refd. R. v. Leggatt (1852), 18 Q. B. 781. 

610. .] — A husband being, until guilty of 

cruelty, or until judicial separation, entitled to the 
custody of his wife, & to detain her if she desires 
improperly to leave him, a habeas corpus obtained 
on her behalf against him, will be discharged in 
such a case . — He Price (1800), 2 If. & F. 203. 

611. .1 — A husband lias no right to the 

custody of his wife’s person. 

Where a wife had refused to obey a decree for 
the restitution of conjugal rights obtained by her 
husband : — Held : lie had no right to seize her by 
force & confine her in order to compel her to render 
him conjugal rights. 

T 'ho return to this writ [of habeas corpus] raises 
a question of law. Has or lias not a husband the 
right to capture & coniine his wife until she consent 
to render him conjugal rights ? . . . The right 
set up does not exist by the law of England 
(Fry, L.J.). — R. v, Jackson, [1891] 1 Q. 15. 071 ; 
00 L. J. Q. B. 340 ; 04 L. r J\ 079 ; 39 W. It. 407 ; 
sub nom, He Jackson, 55 J. P. 240 ; sub nom . 
Exp, Jackson, 7 T. L. It. 382, O. A. 

Annotation. .—Reid. Butter worth v. Butterworth & Engle- 

11 old, OolliriH v. Collins & Harrison, Barratt v. Barratt & 

Fox, Howell i\ Howell & Walker, Adams v. Adams & 

Ward, lCtlworthj r v. Ellwortliy & Ledgard, [11)20] P. 12G. 


B, Restraint of Wife's Liberty . 


(a) By Husband . 


612. Extends to confinement — But not im- 
prisonment.] — Atwood v . Atwood, No. 007, 

ante, 

613. .] — It. v. Newton (1728), 1 

Barn. K. B. 64 ; 94 E. It. 44. 

614. Wife making undue use of liberty — By 
squandering husband’s estate — Or going into 
lewd company.] — Where the wife will make an 
undue use of her liberty either by squandering 
away the husband’s estate or going into lewd 
company it is lawful for the husband in order to 
preserve his honour & estate to lay such a wife 
under restraint. But where nothing of that 
appears, he cannot justify the depriving her of 
her liberty (per Cur.). — It. v, Lister (1721), 1 
Stra. 478 ; 93 E. It. 045 ; sub nom. Lister’s Case, 
8 Mod. Rep. 22. 


Annotations -Refd. It. v. Vane (1747), 1 Win. Bl. 18 , , 
Cochrane (1840), 8 Dowl. 630; It. r. Jackson, 11891] 
9; B. 671. Mentd. Quth v. Gntli (1792), 3 Bro. C. 
614; Joo v. . Thurlow (1824), 4 Dow. & Ry. K. B. 1 
Jones v. Waite (1839), 5 Bing. N. C. 341. 


615. -.] — Re Cochrane, No. 
009, ante, 

616 . Taken in adulterous correspondence.] 

— R. v, Newton (1728), 1 Barn. K. B. 64 ; 94 
E. R. 44. 

617. Until performance of conjugal duties — No 
misconduct by husband.] — Re Cochrane, No. 609, 

ante, 

618. .] — It. v. Jackson, No. Gil, ante, 

619. To prevent elopement of wife.] — Re 
Cochrane, No. 009, ante. 

620. Wife desiring improperly to leave husband.] 

— Re Price, No. 010, ante. 


(b) By Third Parties, 
See Nos. 021-025, post. 


Sub-sect. 2. — Remedy for Unrawful 
Detention — Habeas Corpus. 

See, generally , Crown Practice, Vol. XVI., 
pp. 248 ct seq, 

621. Detention by third parties — Against wife’s 
will — Must appear in affidavit.] — On a motion for a 
habeas corpus to a private person on the applica- 
tion of a husband, to bring up the body of his wife, 
the affidavit must state that she is detained against 
her will. — R. v. Wiseman, Ex p, Newton (1805), 
2 Smith, K. B. G17. 

622. Wife swearing peace against husband.] 

— The ct. will not deliver up a wife to the husband 
where she swears the peace against him. — R. v, 
Brooke & Fladgate, Gregory's Case (1700), 
I Burr. 1991 ; 98 E. R. 38. 

Annotations ; — Refd. lie Cochrane (1840), 8 Dowl. 630 : 

R. v, Jackson (1891). 64 L. T. 679. 

623. Wife desiring to live apart — & being 

under no restraint.] — Where, upon the return to a 
writ of halwas corpus , a wife voluntarily comes into 
ct., & declares that she is under no improper 
control, & desires to return to the house from which 
she came, the ct. will give her complete protection 
from any interference on the part of the husband. — 
Re Walmington (1840), 0 L. T. O. S. 315. 

624. .] — Where a wife is, by 

her own desire, living apart from her husband, 
& is under no restraint, the ct. will not grant a 
habeas corpus on the application of the husband, 
for the purpose of restoring her to his custody. — R. 
v, Leggatt (1852), 18 Q. B. 781 ; L9 L. T. O. 8. 
201; 10 J. P. 472; 118 E. R. 295; sub nom. 
Ex p, Handilands, 21 L. J. Q. B. 342 ; 17 Jur. 
317. 

Annotation .*— ReId. R. v, Jackson, [1891] 1 Q. B. 671. 

625. In lunatic asylum.] — (1) Trespass for 

assaulting, etc., & carrying away E. then & still 
being the wife of pltf., & detaining her against 
his will, etc., whereby pltf. lost her society, etc. 
Plea, under 8 & 9 Viet. c. 100, that deft, was a 
proprietor of a house duly licenced under that 
Act, <& that he received an order in pursuance of 
that Act, for the reception of the said E. as a 
lunatic (the order, which was set out in the plea, 
described the patient as E., a person of insane 
mind) ; that the order was accompanied by two 
medical certificates, stating the said E. to bo a 
person of unsound mind ; that deft., then as such 
proprietor, took charge of & received into the 
house the said E. “ then being the patient then 
named in the said order & certificate ” & detained 
her until her escape from the asylum, & from the 
detention & custody of deft. ; & that deft., witliin 
fourteen days after her escape, gently laid his hands 
upon her, & retook her, & carried her away to the 
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Sect. 2. — Iiif/hl of consortium: Sub-sects. 2 c£? 3, A. 

said house, & there detained her, as he lawfully 
might, which arc the said trespasses, etc. : — Held : 
the order & certificate afforded a good justification 
to deft., although the person named in them was, 
in fact, not insane. 

(2) Scmble : in such case, where the wife is 
really not insane, tlio husband’s remedy is by 
habeas corpus , or by application to the comrs. — 
Norris v. Seed (1819), 3 Exch. 782 ; 18 L. .1. Ex. 
300 ; 13 L. T. O. S. 122 ; 13 J. P. 580 ; 13 Jur. 
830 ; 151 E. It. 1001. 

Sec, further. Lunatics. 

626. Detention by husband —Restraint of wife’s 
personal liberty.] — Habeas corpus granted on sug- 
gestion that a lady was confined & ill treated by 
her husband ; <fc the husband bound to the peace 
& good behaviour.— Lee’s (Lady) (Use (1071), 1 
Ereem. 1C. _B. 370 ; 89 E. It. 280 ; sub nom. 
Leigh’s (Lord) Case, 3 Kob. 433 ; sub nom. It. v. 
Lee (Lord), 2 Lev. 128 ; 3 8alk. 139. 

627. .] — He Cochrane, No. 009, 

ante. 

628. It. v. Jackson, No. 011, 

ante. 

— - — .] — See Sub-sect. 1, B. (a), ante. 

629. No restraint of wife’s personal liberty.] 

— The ct. will not grant a habeas corpus to bring 
up the body of a feme covert , on an affidavit that 
she is desirous of disposing of her separate property, 
«& that her husband will not admit the necessary 
parties to see her, that she is confined by ill- 
ness, & not likely to five long ; nor will the ct. in 
such circumstances grant a rule to show cause 
why the necessary parties should not be admitted 
to see her. If there is no restraint of personal 
liberty, the remedy, if there is one, is only in 
equity. — K. v. Middleton (1819), 1 Chit. 651. 

Annotation Refd. Ex p. McClellan (1831), I Dmvl. 81. 

630. No allegation of cruelty .] — He Price, 

No. 010, ante. 


Sub-sect. 3. — Action for Loss of 
Consortium. 

A. By Husband. 

(a) Fur Assault on Wife. 

631. Right to damages — Necessity for joining 
wife in action — Assault resulting in death.] — 

II. brought an action of trespass against 13 . for 
assaulting beating the wife of pltf. whereof sho 
died : — Held : the action would not lie, for the 
King only is to punish felony, except the party 
brings an appeal, <fc it would not lie as the wife 
was dead <fc she ought to be joined. — Higgjn’s 
Case (1606), Noy, 18 ; 74 E. It. 989 ; sub nom, 
Higgins v. Butcher, Yelv. 89 ; sub nom. Huggins 
v. Butcher, 1 Brownl. 205. 

Annotations:—- Consd. Osborn v. Oil let t (1873), L. R. 8 
Exch. 88 ; Midland Insco. v. Smith (1881), <\ Q. It. 1). 501 ; 
JackHon v. Watson, [1900] 2 K. B. 193. Expld. & Apld. 
Admiralty Comrs. v. S.S. Amerika, [1917] A. O. 38. Reid. 
Dawkun v. Coveneigh (1652), Sty. 340 ; Cooper v. W r itham 
(1668), 1 Sid. 375 ; Wells v. Abrahams (1872), L. it. 7 Q. B. 
554. 

632. .] — A husband may bring an 

action of trespass for a battery of the wife per quod 


consortium amisit in his own name. — Guy v. 
Livesey (1618), Cro. Jac. 501 ; 79 E. It. 428. 
Annotations Consd. Woodward v. Walton (1807), 2 Bos. & 

P. N. R. 476. Refd. Ditcham v. Bond (1814), 2 M. & S. 

436; Lynch v. Knight (1861), 5 L. T. 291 ; Admiralty 

Comrs. v. S.S. Amerika, 1917] A. C. 38. 

633. .] — In trespass for beating a 

wife, both the husband & wife must join in the 
action ; but if it be with a per quod consortium 
amisit , the husband may sue alone ; &> if any 
asportation bo charged, either the words cep it 
ct abduxil or rapuit may be used. — H yde v. 
Scyssor (1619), Cro. Jac. 538 ; 79 E. K. 462. 

Annotations : — Apld. Young v. Pridd (1627), Cro. Car. 89. 

Refd. Lynch v. Knight (1861), 5 L. T. 291. 

634. .] — A judgment recovered by a 

husband alone, for the forcible abduction of the 
wife, will not bar an action by husband & wife, or 
by the wife alone after her husband’s death, to 
recover damages for the battery. — Y oung v. 
Pridd (1627), Cro. Car. 89 ; 79 E. it. 679. 

635. .] — A husband may sue alone for 

an assault upon his wife for damage for loss of 
her consorting with him.— A non. (1639), W. Jo. 
440 ; 82 E. R. 231. 

636. .] — Baron may bring trespass 

for entering his house & beating his wife. — 1>IX 
v. Brookes (1717), 1 Stra. 61 ; 93 E. K. 385. 

Annotation Refd. II a nn worth v. Fowkos (1833), 2 L. J. 

K. B. 72. 

637. Assault & seduction of wife.] — 

Where pltf. complained of a plea of trespass for 
that deft, with force & arms assaulted & seduced 
pltf.’s wife whereby lie lust tin*, comfort of her 
society, etc., against tin* peace, etc., to his damage, 
etc., whether this be trespass or case (Ac former 
authorities have considered it to be case) at any 
rate a plea of not guilty infra sex an nos is good on 
general demurrer. — M acfadzen v. Olivant (1805), 
6 East, 387 ; 2 Smith, K. B. 186 ; 102 E. H. 1335. 

638. — — Summary conviction for assault a bar 
to action.] — Deft, assaulted the female pltf., 
<te for such assault was lined by the justices under 
Offences against the Person Act, 1861 (c. 100), Sc 
paid the line : — Held : an action by the husband 
in respect of the consequential damage to himself 
by reason of the assault on his wife was barred 
under sect. 45 of the Act. — M asher v. Grown 
( 1876), 1 0. P. 1). 97 ; 45 L. J. Q. B. 203 ; 3 4 L. T. 
254 ; 40 J. P. 265 ; 24 W. It. 369. 

Annotation ;--Apld. Holden v. King (1870), 4 7 I;. J. Q. B. 75. 

639. .] — A man & his wife, having 

each been struck by deft., summoned him before 
justices for the assaults. The justices, after 
hearing the case, lined deft, for the assault on 
the man, & committed him to prison for fourteen 
days in respect of the assault on the woman, who 
was much hurt. Deft, paid the line suffered 
the imprisonment. An action having been after- 
wards brought against him for the injuries to the 
wife, he set up this conviction & imprisonment 
as a release, under OlXences against the Person 
Act, 1861 (c. 100), s. 45. Pltfs. contended that 
he had been punished only for a common assault, 
& not for the distinct offence of an “ aggravated ” 
assault & that, therefore, the action in respect of 
the more serious injury was not “ for the same 
cause ” within the sect. : — Held : the whole case 
being before the justices, they had power to deal 
with it as an “ aggravated ” assault, & had so 

inspect thereof. The wife wan not a 
parly to tin? action — Held: the rape 
wan a wrong done to her husband for 
which ho hud an Independent right to 
sue.— Black v. Ditwcan, 11924] B. ('. 
738 — SCOT. 


PART III. SECT. 2, SUB-SECT. 3. - 
A. (a). 

632 i. Rifjht to dummies — Necessity 
for joining wife in action .] — The hus- 
band may sue alone for consequential 
damage Sc jnconvcuience resulting 
from an assault Sc battery on his wife. 


- Okkvkh v. Marks (1810), Arm. M. 
& O. 50. -IR. 

632 ii. .]- — Pursuer averred 

1 hat defender had obtained connection 
wjth his wife by forcibly overcoming 
her resistance, Sc claimed solatium in 
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treated it, & deft, was, by sect. 45, released from 
the action. — Holden v. King (1870), 40 L. J, Q. B. 
75 ; 35 L. T. 479 ; 41 J. P. 25 ; 25 W. R. 02. 

Annotations : — Reid. Crocker v. Raymond (188C), 3 T. L. It. 
JSI ; Dyer v. Munduy (1895), 72 L. T. 418. 

(b) For enticing away or harbouring Wife . 

640. Right to damages — Admissibility of wife’s 
evidence.] — (1) Verdict not set aside for excessive 
damages, in action for enticing away pltf.’s wife. 

(2) In such action the declaration of the wife not 
admissible in evidence. 

(3) In an action on the case for inducing pltf.’s 
wife to continue absent it is sufficient to state that 
“ deft, unlawfully & unjustly persuaded, jirocured 
& enticed the wife to continue absent, etc., by 
means of which persuasion, etc., she did continue 
absent, etc. ; whereby pltf. lost the comfort & 
society of his wife ; ” without setting forth the 
means, etc., used by deft. — YV insmore v. Green- 
bank (1745), Willes, 577 ; 125 E. R. 1330. 

Annotations : — As to (1) Consd. Buttorworth v. Buttorworth 
6c Englefleld, Collins v. Collins Sc Harrison, Barmtt v. 
Barratt 6c Fox, Ilowell v. Howell 6c Walker, Adams v. 
A damp & Ward, Ellwortliy v . Ellworthy 6c. Ledgard, 11920] 
P. 120. As to (1 I) Refd. Lynch v. Knight. (1861), 5 L. T. 
291. As to (3) Refd. 10 vans v. Walton (1807), L. R. 2 
O. P. 015. Generally, Mentd. Lumley v. (iyo (1853), 2 
10. Sc B. 210; Mogul W.S. Co. t». McGregor, Cow (1888), 
21 Q. B. D. 514 ; Allen r. Flood, [1898J A. U. 1 ; Man tori 
v. Brocklebank, 1 1923) 1 K. B. 406. 

641. Wife sheltered from ill-treatment of 
husband.J — No action lies for harbouring pltf.’s 
wife where she is kept by deft, from a principle 
of humanity, to secure her from the ill-treatment of 
her husband. 


It is of no consequence whether the wife’s repre- 
sentation was true or false (Lord Kenyon). — 
Piiilp v. Squire (1791), Peake, 114, N. P. 

Annotation ; — Refd. Butterworth v. Buttorworth & Euglo- 
ffeld, Collins v. Collins Sc Harrison, Barratt v, Barratt & 
Fox, Howell t*. Howell Sc Walker, Adams v. Adams & 
Ward, Ellworthy v. Ellworthy & Ledgard, [1920] P. 126, 

642. .] — If a wife by ill-treatment & 

fear of bodily injury is forced to quit her husband’s 
house, any person may safely receive her, & not 
be subject to an action at the husband's suit. — 
Berthon v . Cartwright (1790), 2 Esp. 480, N. P. 

Annotation .—Refd. Buttorworth v. Buttorworth Sc Engle- 
flwld, Collins v. Collins & Harrison, Barratt v. Barratt Sc 
Fox, Howell r. Howell Sc Walker, Adams v. Adams 6c 
Ward, Ellworthy v. Ellworthy Sc Ledgard, [1920] P. 126. 

643. Advice given at request of wife.] — Tho 

question which they [tho juryj have to decide is 
under what circumstances 8. left her husband, 
or stayed away after she had left him ? If 8. 
asked defts. for their advice, Sc they merely 
approved of her leaving, defts. would not be 
liable if they gave that advice in good faith. 
If the advice was gratuitous it might be different. 
If defts. persuaded her to leave or procured her 
leaving, then they would be liable. Would S. 
have left if defts. had not interfered ? The 
evidence goes to show that she would not. In 
fact the admission of deft, indicates that lie did all 
lie could to get her to go. If the jury think that 
defts. induced, or incited the wife to leave her 
husband, <& in consequence she did leave, they must 
give such damages as would be reasonable in the 
circumstances, having regard to some extent to 
pltf.’s position in the world Sc what he has lost by 


PART III. SECT. 2, SUB-SECT. 3.— 

A. (b). 


641 i. Right to da)nagcs — l Fife shel- 
tered from ill-treatment of husband. | — 
Deft. Is not liable in damages for 
having given shelter to the wile, if it- 
be shown that ho has acted without 
mala Jutes; or if tho husband’s mis- 
conduct has justified the wife in 
leaving him. — Ma.tou v. Mvkkttua 
(1880); 1 E. J). C. 17.- S. AF. 

k. .]— -An action will lie by 

a husband against his father-in-law 
when tho latter has, without sufficient 
cause, by a display of force taken the 
wife from tho house of her husband 
against his will, she continuing absent, 
whereby he has lost the comfort & help 
of her society ; & substantial damages 
may be awarded In such a case. — 
Metcalf v. Roberts (1893), 23 O. R. 
130.— CAN. 


1. ftusband it' wife living 

apart. J — Deft, was liuble in damages 
for having, without good cause, re- 
ceived & harboured pltf.’s wife while 
living apart from her husband without 
his consent. — McTCillop v. Kennedy, 
[1919] 1 W. W. R. 186.— CAN. 


m. 


Husband & wife living 
Deft, was sued for ( 1 ) en- 
& (2) alienating tho 


together. 1 
t icing away 
affections of pltf.’s wife, Sc tho jury 
assessed damages upon each claim 
separately : — Held : the action was 
maintainable notwithstanding that 
his wife was still living with pltf. Sc 
that the jury had not found that 
adultery had been committed ; but 
pltf. had Buffered no damages beyond 
the loss of his wife’s affections, love, 
services, & society, & should bo con- 
lined to the damages assessed by the 
jury upon the claim for alienation. — 
Bannister v. Thompson (1914), 32 
O. L. R. 34 ; 20 D. L. R. 513 ; 7 

O. W. N. 46.— CAN. 


n. .]— Pltf. ’s wife had 

been, during his absence overseas, 
guilty of adultery with deft. Shortly 
after pltf.’s return, the wife confessed 
her misconduct, notwithstanding wldch 
they remained together in their own 
house, & were so living when action 

J. — VOL. XXVII. 


was brought. 'The cause of action alleged 
was alienation of affection, causing 
loss of consortium -Held. : while t his 
action was compel out, although tin* 
husband wife were living together, 
no damages for tho loss of consortium , 
which was the gist of tho action, could 
properly be awarded upon the evidence 
adduced, for it was not shown that the 
husband had lost the affection of his 
wife or had been deprised of her love, 
services, 6c. societ y ; & t he action was 
rightly withdrawn from tho jury. — 
Ballard r. Money (1920), 47 O. L. Jb 
132 ; 52 I). L. R. 371 ; 17 O. W. N. 
4 72— CAN. 

o. .] — Held: tho fact that 

the husband <Sc wife continued to 
live together did not affect the hus- 
band's rigid to recover if tho result of 
tho conduct- of which ho complained 
had been to deprive him to a greater 
or less degree of the comfort, society 6c. 
services, of his wife, as well as t o alienate 
her affections from him. — Marangos 
v. Harold (1922), 52 O. L. R. 395 ; 
1 1 923 J 4 D. L. R. 520.— CAN. 

p. A T o proof of adultery.] 

— A husband has a right of action 
for tho alienation of the affections 
of his wife, alt, hough ho cannot prove 
adultery & although tho wife continues 
to live with him. — S. v. D., [1922] 
1 W. W. R. 1275 ; 65 D. L. it. 253 ; 
15 O. L. It. 366. — CAN. 

q. After vdfe’s death . ] — Damages 

were awarded to a surviving husband 
for improper overtures to his deceased 
wifo, which were discovered, after her 
death, to have been made, from let ters 
found among her papers. — B anker v. 
Ayres (1888), 9 N. L. R. 3, 31.— 
S. AF. 

r. Assessment of damages .] — 

Maguire v. Maguire (1921), 64 

D. L. R. 564 ; 50 O. L. It. 579.— CAN. 

s. Sufficiency of evidence. ] — Pltf. 
sought to recover damages against 
deft for persuading it enticing pltf. ’a 
wifo to leave him. The evidence for 
pltf., afforded in the most extreme 
view that could bo taken, nothing 
more than ground for suspicion against 
deft.. Sc was as fully consistent with 


deft.’s only doing his duty as a kind 
friend, as with liis having advised tho 
wife to leave her husband .* — Held : \ ho 
trial judge should have withdrawn the 
ease from the jury for lack of evidence. 
Sc granted a nonsuit. — B rizard 
Hf.ynk (1914), 27 W. L. R. 308; 16 
D.L.Ii. 859 ; 24 Man.L. R. 127.— CAN. 


t. It is sufficient evidence 

of unlawful harbouring to show a 
refusal by tho owner of tho place 
whero the wife is staying, to allow a 
husband whose wifo has left him with- 
out. sufficient cause to enter such place. 
— Homewood v. Beaton, [1917] 1 
W. W. It. 1309.— CAN. 


a. Wife's parents defendants.] 

— Osborne v. Clare (1919), 45 O. L. II. 
594 ; 48 D. L. R. 588 ; 16 O. \V. N. 
257.— CAN. 


b. Inference of enticing.] — In 

an action for alienation of affections 
6c enticing ; — Held : the evidence of 
what took place between deft. Sc pltf.’s 
wifo did not, in the circumstances, 
justify tho inference that they had 
committed adultery. Sc tho fact of 
adultery, assuming adultery, to have 
been proved, was insufficient to justify 
the inference of enticing. — W infrey 
v. Clute, [1922] 2 W. W. R. 733 ; 66 
D. L. R. 140.— CAN. 

c. Proof of marriage .] — .Strict 

proof of marriage is not required in 
an action for alienation of affections 
Sc enticing. — W infrey v. Clute, 
[1922 J 2 W. W. R. 733 ; 66 D. L. R. 
140.— CAN. 

d. .] — Tho fact & tho 

legality of tho marriage are material 
elements in a case of enticing or taking 
away or detaining with criminal 
intent a married woman Sc must bo 
proved as strictly as any other material 
facts, but it is not necessary that they 
should bo proved in any particular waj 
— R. v. Nazir Khan (1913), I. L. R 
36 All. 1.— IND. 

e. Whether plaintiff competent wit- 
ness.] — Pltf. allowed to bo examined as 
a witness, as tho declaration was for 
harbouring tho wifo as well as for crim. 
con. — JS meath v. Nesbitt, Mac. 151. 
— N.Z. 


a 




Husband and Wife. 


Sect. 2 . — Bight of consortium: Sub-sect. 3, A. ( b ), 
(c) ( d ), B. ; sub-sect. 4. Sect 3: Sub-sect. 1, 

A. & B. ; sub-sect. 2. Part IV. Sect. l.| 

being deprived of the society of liis wife 
(Wright, J.). — Smith v. Kaye (1904), 20 T. L. It. 
261. 

Annotation : — Reid. Butterworth v. Butterworth & Enro- 
ll eld, Collins v. Collins & Harrision, Barratt v. Barratt & 
Fox, Howell v. Howell & Walker, Adams v. Adams & 
Ward, Ellworthy v. Ellworthy 8c Lodgard, fl920] P. 12(5. 

Woman enticing away husband, see No. 645, 
jtost. 

(c) Slander of Wife. 

See In bel & Slander. 

(d) Negligence causing Injury to Wife. 

See Negligence. 

B. By Wife. 

644. Right to damages — Slander of wife by 
imputing unchastity — Sufficiency of special damage.] 

— (1) Qu. : whether a wife can maintain an action 
against a third person for w r ords occasioning to her 
the loss of the consortium of the husband ? 

(2 ) If she can, the words must be such that from 
them the Joss of the consortium follows as a natural 
& reasonable consequence. 

Where therefore a wife (lier husband being joined 
for conformity as a pltf.) brought an action to 
recover damages from A. for slander uttered by 
him to her husband, imputing to her that she had 
been almost' seduced by II. before her marriage, 
& that her husband ought not to let 13. visit at his 
house, & the ground of special damage alleged was, 
that in consequence of the slander the husband 
forced her to leave his house & return to her 
fathei', whereby she lost the consortium of her 
husband : — Held : the cause of complaint thus 
set forth would not sustain the action, for the 
alleged ground of special damage did not show (in 
the conduct of the husband) a natural & reasonable 
consequence of the slander. 

(3) The loss by the wife of her maintenance by 
the husband, occasioned by slander uttered by a 
third person, may be made the subject of a claim 
for damages, but such loss cannot be presumed 
to have so arisen : it must be distinctly averred.- 
Lynch v. Knight (1861), 9 H. L. Cas. 577 ; 5 
L. T. 291 ; 8 Jur. N. 8. 724 ; 11 E. It. 854, II. L. 

Annotations: — As to (1) Consd. Davies v. Solomon (1871), 
L. it. 7 Q. B. 112 ; Gray v. Goe (1928), 39 T. 1,. It. 429. 
Refd. Parkins v. Scott. (1862), 1 H. & C. 153 , Roberta i\ 
Roberts (18(54), 5 B. 8c S. 384 ; Bntterworth v. But ter- 
worth & Englefield, Collins v. Collins 8c Harrison, Barrat t 
v. Barratt 8c Fox, Howell v. Howell & Walker, Adams v. 
Adams 8c Ward, Ellworthy v. Ellworthy 8c Ledgard, 119201 
P. 126. Generally , Mentd. Miller v. David (1874), L. R. 9 
C. P. 118 ; Riding v. Smith (1876), 45 L. J. Q. B. 281 ; 
Bowen v. Hall (1881), 6 Q. B. D. 333 ; Chamberlain v. 
Boyd (1883), 11 Q. B. D. 407 : Ecklin v. Little (1890), 
6 T. L. R. 366 ; Whitney v. Moignard (1890), 24 Q. B. D. 
(530 ; Wilkinson v . Downton, [1897] 2 Q. B. 57 ; Weld- 
Blundell v. Stephens, [1920] A. C. 956 ; Hambrook v. 
Stokes, [1925] 1 IC. B. 141. 

See, now , Slander of Women Act, 1891 (c. 51) ; 
Libel & Slander. 

645. Woman enticing away husband.] — 

An action will lie by a married woman against 
another woman for enticing away pltf .’s husband. — 
Gray v. Gee (1923), 39 T. L. R. 429. 

Enticing away wife, see Sub-sect. 3, A. (6), ante. 


Sub-sect. 4. — Conditional Gift inducing 

Separation. 

646. Condition attached to legacy — Providing 
fixed residence for wife.] — Testatrix by her will, 
in 1867, gave the residue of her property to her 
niece, the wife of W. (who was carrying on a large 
business as a com miller at S.) for life, with gifts 
over ; & by a codicil, in 1869, she directed that 
all interest given by her will to her niece should 
go over, should she not cease to reside in S., 
within eighteen months of testatrix’s death : — 
Held : as this was a condition which would require 
the niece to omit the doing of something that was 
a duty, it was void. 

Testatrix knew that pltf. was married, & that 
her ceasing to reside at S. could not depend upon 
herself, but upon her husband. It is a condition 
imposed upon a person who is not the person that 
must really perform it. Pltf., a married woman, 
considering that it was her duty to perform the 
condition so that there should be no forfeiture 
of the property, has been obliged to neglect another 
& more important duty in quitting her husband’s 
house, & going to reside elsewhere (Sir John 
Stuart, V.-C.). — Wtlkinson v. Wilkinson (1871), 
L. li. 12 Eq. 604 ; 40 L. J. Oh. 212 ; 21 L. T. 314 ; 
1 9 W. li. 558. 

Annotations: — Mentd. Re Tyler, Tyler v. Tyler, [1891] 3 
Ch. 252 ; Neville v. Dominion of (’ana cl a News Co., [1915] 
3 K. B. 55(5 ; Rc Borwick’s Scttlmt., Woodman v . Borwick, 
Re Woodman, [191(5] 2 Ch. 304. 

647. Gift payable while living apart from 

husband.] — Testator directed liis trustee to pay to 
his sister M. “ during such time as she may live 
apart from lier husband, before my son attains the 
age of twenty- one years, the sum of £2 10s. per 
week for her maintenance whilst so living apai*t 
from her husband.” M. & her husband were 
married some years before the date of the will, 
& never lived apart till some time after the death 
of testator. Testator’s son was living & an infant : 
— Held : the bequest to M. was not to be construed 
as a gift to her during the joint lives of herself, 
& her husband until the son attained twenty-one, 
upon a condition, which might have been rejected 
as against the policy of the law, that she & her 
husband should not live together, but as a limited 
gift of weekly payments to be made during a 
period the commencement & duration of which 
were fixed in a way which the law does not allow, 
& the gift was void. — Be Moore, Traffoud v. 
Maconocihe (1888), 39 Oh. I). 116 ; 57 L. J. Ch. 
936 ; 59 L. T. 681 ; 37 W. It. 83 ; 4 T. li. R. 591, 

C. A. 

Annotations : — Consd. Re Hope Johnstone, Hope JolmBtono 
v. Hope Johnstone, [1904] 1 Cli. 470. Distd. Re Charleton, 
Bracey v. Shcnvln (1911), 55 Sol. Jo. 330 ; Re Lovell, 
Sparks v. Southall, (1920] 1 Ch. 122. Mentd. Corbett v. 
Corbott (1888), 14 1*. D. 7 ; Re Wagstaff, WtigstafT v. 
Jalland, [1907] 2 Ch. 35. 

g 4 g. Desertion of husband prior to 

death of testator.] — A gift to a married woman, 
during such time as her husband should be living 
apart from her, with a limitation over away 
from her in the event of their living together again, 
is not necessarily invalid, as being against public 
policy, if she was at the date of testator’s will 
already deserted by her husband . — Be Charleton, 
Bracey v. Sherwin (1911), 55 Sol. Jo. 330. 

Annotation: — Folld. Re Lovell, Sparks v. Southall, [1920] 
1 Ch. 122. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

645 i. Right to damages — Woman 
enticing away husband .] — Whore a 
husband leaves Ills wife to live in 
adultery with another woman by her 
procurement, & lives & continues to 


livo in adultery with her, whereby Ids 
affections are alienated from his wife 
8c she is deprived of her means of sup- 
port, an action lies at common law by 
the wife against such woman. — 
Qotck v. Church (1893), 23 O. It. 
202. — CAN. 


f. .] — Held: no action lies by 

a married woman for loss of con- 
sortium of her husband. But the right 
to support from him in such an event 
is not taken away. — N ky v. Net 
(N o. 1) (1912), 21 O. W. R. 523 ; 3 
O. W. N. 896. — CAN. 
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649. .] — Testator who was 

living apart from his wife, & was living with S., 
a married woman who had been deserted by her 
husband, bequeathed to S. provided she was living 
with him, testator, at the time of his death an 
annuity of £750 “ provided & so long as she shall 
not return to live with her husband & provided 
& so long as she shall not re-marry & subject to her 
leading a clean moral & respectable life fn the 
opinion of my exors. & trustees ” : in the event 
of S. remarrying or returning to live with her 
husband testator reduced her annuity to £250 
per annum : — Held : (1) the bequest was a limita- 
tion & not upon a condition, & was therefore 
valid ; (2) the bequest was not void as being 

contrary to the policy of the law, for its object was 
not to induce S. to continue to live apart from her 
husband & not to remarry but to maintain her until 
she returned to her husband or remarried. 
Loveix, Sparks v. Southaix, [1920] 1 Ch. 122 ; 
88 L. J. Ch. 540 ; 122 L. T. 26 ; 35 T. L. B. 715 ; 
64 Sol. Jo. 35. 

Order for removal under Poor Law Acts.] — 

See Poor Law. 


Sect. 3.— FUNERAL EXPENSES. 

Sub-sect. 1. — Liability of Husband. 

A. In General . 

650. Wife living apart — With separate main- 
tenance.] — The estate of a husband in the possession 


of his devisee is liable to the funeral expenses 
of testator’s wife, although she lived apart from 
him on a separate maintenance. — Bertie v. 
Chesterfield (Lord) (1723), 9 Mod. Bop. 31 ; 
2 Eq. Cas. Abr. 152, 483 *, 88 E. B. 290. 

Annotation : — Refd. In the Goods of Spilt y (1852), 1C Jur. 92. 

See , also , Burials, Vol. VII., p. 524, Nos. 38-41. 
Liability of deceased’s estate.] — See Burials, 
Vol. VII., p. 523, Nos. 20 et seq. 

B. Where Wife leaves Separate Property. 

651. Right of husband — To resort to wife’s 
separate estate.] — Qu . .* whether husband has a 
right to throw wife’s funeral expenses upon her 
separate estate. — Gregory v . Lockyer (1821), 6 
Madd. 90 ; 50 E. B. 1024. 

Annotations : — Refd. In the Goods of Spitty (1852), 18 L. T. 
O. S. 351 ; Sliattoek o. Shattook (I860), L. R. 2 Kq. 182. 

.] — See, also, Burials, Vol. VII., p. 523, 

Nos. 22-24. 


Sub-sect. 2. — Liability of Wife. 

652. Express contract to pay — Infant widow 
liable.] — An infant widow is bound by licr con- 
tract for the furnishing of the funeral of her 
husband, who has left no property to be 
administered. — Ciiapple v. Cooper (1844), 13 
M. & W. 252 ; 13 L. J. Ex. 280 ; 3 L. T. O. S. 
340 ; 153 E. B. 105. 

Annotations : — Refd. Bradshaw c. Board (1862), 12 C. B . 
N. S. 34 4. Mentd. Ryder «. Womb well (1868), L. R. 3 

i. 90. 


Part IV. Effect of Marriage with Regard to Wife’s 

Property. 


Note. — The Married Women's Property Acts 
have completely changed several branches of the law 
relating to Husband & Wife & have rendered 
practically obsolete many of the Common Law & 
Equity eases decided before those Acts came into force. 
It has been thought advisable to omit these cases, the 
Acts having been in force for a considerable time. 
The Married W omen's Property Act , 1870 (now 
repealed) came into force on the 9 th August , 1870. 
The Married Women's Property Acts, 1882, 1893, 
1907, now govern the law (inter alia ) as to 


property acquired by a woman married on or after 
the lsJ January , 1883. 

Sect. 1. — IN GENERAL. 

See Married Women’s Beversionary Interests 
Act, 1857 (c. 57). 

See Married Women’s Property Act, 1882 
(c. 75) ; Married Women’s Property Act, 1893 
(c. 03) ; Married Women’s Property Act, 1907 
(c. 18) ; Administration of Estates Act, 1925 (c. 23). 

653. Property does not pass to husband.] — 


PART III. SECT. 3, SUB-SECT. 1.— A. 

g. General rule.] — A husband is liable 
for the funeral expenses of his wifo. 
— Re Ska (1905), 11 B. C. R. 321 ; 1 
W. L. R. 460.— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— B. 

851 i. Right of husband — To resort 
to wife's separate estate .] — A husband 
cannot claim to be indemnified there- 
for out of her separate estate. — Re 
Sea (1905), 11 B. C. R. 324 ; 1 W. L. R. 
460.— CAN. 

651 ii. .] — A husband can- 

not recover from his wife’s estate 
money disbursed for the expenses of 
her funeral unless she has charged 
them by will upon her estate, or unless 
there Is some statute making 1 such 
expenses a charge upon her separate 
estate. — Rc Montgomery, Lumbers 
v. Montgomery (1911), 20 Man. L. R. 
444.— CAN. 

h. Wife's estate liable.] — The separate 


estate of a marriod woman is liable 
for her funeral expenses. — Re Gibbons 
(1899), 31 O. R. 252. — CAN. 

PART IV. SECT. 1. 

853 i. Property does not pass to hus - 
band.] — After the death of a man & 
his wife, a sum of money was found 
deposited in a bank at the credit of 
the wifo, which had boen so deposited 
in the lifetime of the husband, but it 
did not appear by whom. The wife 
survived the husband ; & after her 

death, a quest ion being made to whose 
estate the fund belonged : — Held : it 
belonged to the estate of the wife. — 
Ferris v. Hamilton (1862), 9 Gr. 
362.— CAN. 

653 ii. .1 — A grant to a married 

woman of a life estate in land does 
not require the assent of her husband 
to pass the title to her ; & unless he 
repudiate it in some way. both will be 
seised in her right. — N olan v. Fox 
(1865), 15 C. P. 565. — CAN. 


653 iii. 


. ] — A husband agreed to 


mrchase certain land, & his wife, who 
vas married to him in 1866 without 
my marriage settlement, & had 
acquired real estate in 1870 under a 
leed to her, her heirs & assigns, “ to 
it for her & their sole & only use for- 
sver,” joined in the agreement for the 
mrposo of securing its being carried 
mt & charged her land with a portion 
>f tho purchase money : — Held : t he 
vife’s land was separate estate & was 
i roper! y charged. — D ame v. Plater 
1891), 21 O. R. 375.— CAN. 

653 iv. — Conger v. Kennedy 

1896), 26 S. C. R. 397. — CAN. 

653 v. .] — Marriage does not 

listurb the right or interest in her 
;state, neither can her husband 
3 ecome seised or entitled jointly with 
ils wife, & acquire some of her rights, 
limply because they live together on 
and. any more than ho can acquire 
ier estate in other lands owned oy her 
it the time of the marriage. — M yers 

G 2 
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Husband and Wife. 


Sect 1. — In general. Sect. 2.] 

Re Parsons, Stockley v. Parsons, No. 669, 
post. 

654 . .] — Before Married Women’s Pro- 

perty Act a married woman could at law have no 
personal property, but, in order to secure to her 
the equitable interest in property, it was vested in 
trustees for her, & then at law the property was not 
hers but that of the trustees. If money was 
bequeathed to a married woman without the 
intervention of trustees it went to her husband. 
Married Women’s Property Act was passed to 
alter this state of the law, & now by virtue of that 
Act money & other personal property of a married 
woman does not pass to her husband. For this 
purpose a married woman & her husband are no 
longer in law one person ; they are two persons, 
just as if they were two men (Lord Esher, M.R.). 
— Ramsay v. Margrett, [1894] 2 Q. B. 18 ; 63 
L. J. Q. B. 513 ; 70 L. T. 788 ; 10 T. L. R. 355 ; 
1 Mans. 184 ; 0 R. 407, C. A. 

Annotations : — Reid, lie Satterthwaite, Ex p. Trustee (1895), 
2 Mans. 52 ; Withers v. Berry (1895), 39 Sol. Jo. 559 ; Re 
Keis, Ex p, Clough, [1904] 1 K. B. 451 ; Re Magnus, Ex p. 
Salaman (1910), 80 L. J. K. B. 71 ; French v. Uething, 
[19221 1 K. B. 236. Mentd. Clapham v. Ives (1904), 
91 L. T. G9 ; Rogers, Eungblut v. Martin (1910), 103 
L. T. 527 ; Re Lavey Ex p. Trustee, [1918-19] B. & O. It. 
116 ; Oanvoy Island Comrs. r. Preedy, [1922] 1 Oil. 179. 

655 . Husband & wife separate persons in law.] 

— Ramsay v. Margrett, No. 054, ante. 

656 . Rights of husband surviving wife intestate 
— Personalty.] — Married Women’s Property Act, 
1882 (c. 75), has not altered the devolution of the 
undisposed of separate personalty of a married 
woman. Accordingly, on the death of a married 
woman without disposing of her separate 
personalty, the quality of separate property 
ceases, & the right of the husband to such undis- 
posed of personalty accrues as if the separate 
use had never existed. A married woman who 
has a power of appointment over certain trust 
funds, & was also possessed of separate estate, 
her title to which had accrued before Married 
Women’s Property Act, 1882 (c. 75), died in 1887, 
having in the same year made a will, by which 
she exercised her power of appointment over the 
trust fund & appointed exors., but made no 
disposition of her separate property. Probate of 
the will was granted to the exors. according 
to the altered practice introduced by the Probate 
Rules of 1887, i.e. in the ordinary form without 
any exception or limitation: — Held: (1) on the 
death of testatrix the title of her husband to 
her undisposed of separate estate accrued, & 
the exors. of her will became trustees of it for 
him, & not for the next of kin of testatrix ; (2) tho 
expenses of proving the will, including the probate 
duty, must be apportioned ratably between the 
appointed & undisposed of property in the same 
maimer in which they would have been apportioned 
under a grant cceterorum before the change in tho 
form of the grant : but tho costs of the proceedings 
in wliich the questions were determined must fall 


upon the undisposed of property, as they were 
occasioned by a contest between the husband & 
the next of kin. — Re Lambert’s Estate, Stanton 
v. Lambert (1888), 39 Ch. D. 626 ; 57 L. JT. Oh. 927; 
59 L. T. 429. 

Annotation : — As to (t) Reid. Surman v. Wharton, [1891] 

1 Q. B. 491. 

657. .] — (1) Since the coming into 

operation of the amended rules 15 & 18 of the 
Probate Rules (Non-Contentious), which provide 
that probate of the will of a married woman 
shall take the form of ordinary grants of probate 
without any exception or limitation, a husband who 
obtains probate of his wife’s will in general form is 
not deemed to have assented to the will as a dis- 
position of property wliicli she had no right to 
dispose of by will without his assent. 

(2) Upon the true construction of the will the 
property in dispute was not included in the 
bequest, &, therefore, the question of assent did 
not arise. — Re Atkinson, Waller v. Atkinson, 
[1899] 2 Oh. 1 ; 68 L. .T. Oh. 404 ; 80 L. T. 505 ; 
47 W. R. 469 ; 43 Sol. Jo. 455, O. A. 

Annotations : — As to (1) Rcfd. Elliot v. North, [1901] 1 Oh. 

424 ; Re Natham, Herring v. Spyer (1907), 51 Sol. Jo. 

428. 

658. Tenancy by the curtesy.] — Not- 
withstanding Married Women’s Property Act, 
1882 (c. 75), ss. 1 (1), 5, a husband is still entitled, 
on the death of his wife, to an (‘state by tho 
curtesy in her undisposed of real estate. — Hope v. 
Hope, [1892 1 2 Ch. 336; 61 1,. J. Oh. 441 ; 66 
L. T. 522 ; 40 W. R. 522 ; 8 T. L. R. 501 ; 36 
Sol. Jo. 428. 

See , now, Administration of Estates Act, 1925 
(c. 23), ss. 33, 45-47. 

659. Release of general power of appointment — 
By wife.] — Testator, who died before 1882, by liis 
will gave property to trustees upon trust to pay the 
income equally to two daughters for their respective 
lives for their separate use, & as to the capital 
declared that the same, being equally divided, 
should be subject to their respective appointments 
by will, & assigned <fc paid over accordingly, & 
in default of appointment, to their exors., adminis- 
trators, or assigns respectively. The trustees 
had some prior payments to make out of the 
capital. The two daughters married after 1 882 
Held : on releasing their powers of appointment 
they were entitled to a declaration that they were 
entitled to their shares as absolute owners. 

The direction to pay to the exors., administrators, 
or assigns of the life-tenant is, in such a connection, 
equivalent to a gift of the reversionary interest to 
the life-tenant herself : & by virtue of the Married 
Women’s Property Act, 1882 (c. 75), the re- 
versionary interest in such a case now coalesces 
with the life interest, wliile the testamentary power 
can be released. There is, however, no occasion 
for an express release of the power where the 
capital is actually paid over to the married woman, 
a sufficient release being implied from the cir- 
cumstance . — He Davenport, Turner v. King, 


v. RuroilT (1904), 4 (). W. R. 365 ; 
25 C. L. T. 8 ; 8 O. L. It. 668. — CAN. 

653 vi. .] — Adams v. Adams’ 

Trusters (1894), 21 It. (Ct. of Hess.) 
676 ; 31 So. L. R. 572 ; I S. L. T. 
597.— SCOT. 

k. Husband has interest during 

coverture.] — Emrick v. Sullivan (1865), 
25 U. C. R. 1 05.— CAN. 

l. Real estate owned before 1872.] 
— Sect. 1 of 35 Viet. c. 16, so far as 
regards “ the real estate of any married 
woman wliich is owned by her at the 
time of her marriage, ** applies only 
to marriages which take place after the 


passing of tho Act. — Dingman v. 
Austin (1873), 33 U. C. R. 190.— CAN. 

m. Real estate acquired after 1872.] 
— Where real estate is acquired by a 
married woman after tho passing of 
Married Woman’s Property Act of 
1872, such property is liable for her 
contracts to the same extent as if 
sho were a feme sole ; hut the ct. will 
not make any personal order against 
her, as would be done in the case of a 
man or a feme sole. — Kerr v. Strife 
(1876), 24 Gr. 198.— CAN. 

n. Wife's goods — Used on husband's 
farm — Belong to husband .] — Certain 


moneys were settled to the separate 
use of a married woman, subject 
to her power of appointment. Sho 
appointed to her own use;, received 
the moneys & with them purchased 
certain cattle & farm stock which, with 
her assont, were used by her husband 
upon a farm. In an interpleader issue 
betwoon the married woman & the 
execution creditors of tho husband : — 
Hdd: tho goods belonged to tho 
husband by virtue of the marriage, 
notwithstanding 43 Vic. (D.), c. 25, 
ss. 57 to 62. — Brittlebank v. Gray- 
Jones, Gray-Jones, Claimant ( 1888 ), 
5 Man. L. R. 33.— CAN. 
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[1895] I Ch. 301 ; 04 L. J. Oh. 252 ; 7i L. T. 875 ; 
43 W. R. 217 ; 13 R. 107. 

Administration bond by married women.] — Sec 
Executous, Vol. XXIII., p. 218, No. 2013. 
Actions by & against.]— See Part XII., post. 


Sect. 2.— INTERESTS CONTINGENT, REVER* 
SIONARY AND IN REMAINDER. 

See Married Women’s Property Act, 1882 (c. 75), 


s. 5. 


660. Interest vested prior to 1882 — Possession 
after 1882 — Whether separate property of wife.] — 

Property to which a married woman was, at the 
commencement of Married Women’s Property 
Act, 1882 (c. 75), entitled in reversion or remainder, 
which since the Act has fallen into possession, is 
within Married Women’s Property Act, 1882 
(c. 75), s. 5, <fe may be transferred & paid to her 
upon her separate receipt.— Baynton v. Collins 
(1881), 27 Ch. D. 001 ; 53 L. J . Ch. 1112 ; 51 L. T. 
081 ; 33 W. R. 41. 

Annotations : — N.F. Re Hobson’s Settlmt*, Webster v. 
Pickards (1885), 55 L. J. Ch. 300. Folld. He Hushes’ 
[lkS5J VV. N. 62 ; lie Thompson & Curzon (1885), 
2'* Ch. D. 177 . Consd. Re Adames’ Trusts (1885), 54 
L. J. Ch, 878 ; Re Tucker, Emanuel v. Parfitt (1885), 
Ch 1) ;T * • Cli * 87J * O y erd. Reid v. Reid (1886), 31 

661. ^ -Married Women’s Pro- 
perty Act, 1882 (c. 75), s. 5, applies only to property 
of a married woman, her title to which accrues for 
the first time after the commencement of the 
Act ; it does not, therefore, include an interest 
to which she was contingently entitled before, 
but which falls into possession after, the Act. — 
lie Adames’ Trusts (1885), 54 L. J. Ch. 878; 
53 L. T. O. S. 198 ; 33 W. R. 834. 

Annotation .—Folld. Re Hobson's SotUmt., Webster v. 
liiekards (1885), 55 L. J. Ch. 300. 

662. — — .] — Testator, who died in 

1® lo \ devised his real estate to his wife for life with 
remainder to his children. One daughter married 
in 187S & the tenant for life died in 1884 :~Hcld : 
under the operation of Married Women’s Property 
Act, 1882 (c. 75), s. 5, the married woman’s share 
in the estate was her separate property & could be 
disposed of by her without the concurrence of her 
husband . — He Thomtson & Curzon (1885), 29 

D. 177 J 64 B. J. Ch. 010 ; 52 L. T. 498 ; 33 
W. R. 088. 

A woo/of ion s -Folld. Re Hughes’ Trusts, [1885] W. N. 62. 
rr . * Hobson’s Settlmt., Webster v. Rickards (1885), 
t t ‘/h^o-? 00 ; T ucker, Emanuel v . Parfitt (1885), 

663. .] — Property to which a 

married woman was, at the commencement of 
Mamed Women’s Property Act, 1882 (c. 75), 
entitled for a vested interest in remainder, & 
which afterwards became an interest in possession, 

property “ her title to which has accrued 
after the commencement of the Act ” within 
sect. 5. — lie Tucker, Emanuel v. Parfitt (1885), 

wn L V J \ Ch * 874 » 62 L - T - 923 ; 33 W. R. 932 ; 

1 T. L. R. 597. 

AtmotaUons : — Folld. Re Ilobson’s Settbnt., Webster v. 
Rickards (1885), 55 L. J. Ch. 300 ; Reid v. Reid (1886), 
i t 5r* Reid. Re Adamos’ Trusts (1885), 54 

tf • Oil. 878. 


664. -.] — Re Hughes’ Trusts, 
[1885] W. N. 02. 

Annotations : — Refd. Re Hobson’s Settbnt., Webster v. 
Rickards (1885), 55 L. J. Ch. 300 ; Re Tucker, Emanuel 
v. Parfitt (1885), 54 L. J. Ch. 874 ; Reid v. Reid (1886), 
31 Ch. D. 402. 

665. .] — Property to which a 

married woman was, at the commencement of 
Married Women’s Property Act, 1882 (c. 75), 
entitled for a vested interest in remainder, & 
which on Oct. 4, 1884, became an interest in 
possession, is not property “ her title to which 
has accrued after the commencement of the Act ” 
within sect. 5 . — Re Hobson’s Settlement, 
Webster r. Rickards (1885), 55 L. J. Ch. 300 ; 
34 W. R. 195; 2 T. L. R. 187. 

666. .] — Property to which at the 

time of the commencement of Married Women’s 
Property Act, 1882 (c. 75), a woman married 
before the Act was entitled subject to a life estate, 
but not for her separate use : — Held : not to 
become her separate estate by falling into possession 
after the commencement of the Act. If a woman 
married before the commencement of Married 
Women’s Property Act, 1882 (c. 75), has before the 
commencement of the Act acquired a title, whether 
vested or contingent, & whether in reversion or 
remainder, to any property, such property is not 
made her separate estate by sect. 5 of the Act, 
though it falls into possession after the Act. 
Baynton v. Collins, No. 090, ante, overd. — Reid 
v. Reid (1880), 31 Ch. D. 402 ; 55 L. J. Ch. 294 ; 
54 L. T. 100 ; 34 W. R. 332 ; 2 T. L. R. 254, C. A. 

Annotations : — Consd. Re Ciino, Mausflcld v. ManHfleld (1889), 
13 ( ’ll. lb 12. Refd. Re Armstrong (1886), 2 T. L. R. 389 ; 
Re Jupp, Jupn v. Buckwell (1888), 39 Ch. D. 148 ; Re 
Parsons, Hfcoekloy r. Parsons (1890), 45 Ch. D. 51. Mentd. 
The Ydun, [1899 j P. 236. 

667. Property converted before pos- 

session.] — If a woman married before the com- 
mencement of Married Women’s Property Act, 
1882 (c. 75), has before the commencement of the 
Act acquired a title in reversion to land, <fc the 
land is converted into money after the com- 
mencement of the Act but before the property 
falls into possession, the conversion gives no new 
title to the married woman & the property is not 
made her separate estate by Married Women’s 
Property Act, 1882 (c. 75), s. 5 (1 ). — Re Bacon, 
Toovey v . Turner, [1907] 1 Ch. 475 ; 70 L. J. Ch. 
213 s 90 L. T. 090. 

668. Effect of marriage settlement 

prior to possession.] — By a marriage settlement 
executed by husband & wife in 1890, after a recital 
that provision should be made for the settlement 
of the future acquired property of the wife, it 
was agreed that if the w T ife during the coverture 
or the husband in her right should become by any 
means, except purchase for valuable considera- 
tion, seised, possessed, or entitled of or to any real 
or personal property or any estate or interest 
whatsoever in possession, reversion, remainder, 
or expectancy, except certain property which did 
not include the property in question, such property 
should be assured by the wife & all other necessary 
parties to the trustees upon trust that they 
should, but as to reversionary property not until 
it fell into possession unless it should appear to 
the trustees that an earlier title would be bene- 
ficial, sell & convert the same & should hold 
the proceeds upon trusts therein declared in favour 
of the wife & husband & their children. 


PART IV. SECT. 2. 

660 1. Interest vested prior to 1J 
Possession after 1882 — Whether set 
property of wife.] — Property, to \ 
married before the pa 
of Married Women’s Property 


1882, has acquired a contingent title 
before the Act does not become her 
separate property by its falling into 
possession after the Act . — Re Tench’s 
Trusts, Ex p. M’Cormack (1885), 15 
L. It. Ir. 406.— ‘1R. 


660 ii. .1- — 

Braupke’s Trusts (1888), 21 L. R. Ir. 
397, 404. — IR. 

660 iii. Hurley 

v. Hurley, [1910] 1 I. R. 86. IR. 
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Sect . 2. — Interests contingent , reversionary and in 
remaind er. Sect 3.] 

At the date of the marriage the wife was entitled 
in reversion under her parents* marriage settle- 
ment to certain policy moneys & the proceeds of 
sale of certain furniture, subject to the life interests 
of her parents therein. By the deaths of her 
parents during her coverture the wife became 
entitled in possession to the property to which 
at the date of her marriage she was so entitled in 
reversion : — Held: (1) upon the assumption that 
the property was the property of the wife & there- 
fore capable of being bound by her covenant, 
that upon the true construction of the settlement, 
notwithstanding that at the date of her marriage 
she was entitled to the property in reversion, yet, 
as she became entitled thereto in possession during 
the coverture, the property was, within the mean- 
ing of the covenant, property to which during the 
coverture the wife might become entitled in 
possession. & was therefore caught by the settle- 
ment ; (2) if the property were not bound by the 
covenant of the wife, then, as the effect of sect. 1 9 
of the Married Women’s Property Act, 1882 (c» 75), 
is to render sect. 2 of that Act as if it were non- 
existent in the case of a settlement which would 
have bound the property but for that Act, the 
property on falling into possession belonged to the 
husband in right of his wife & he became bound by 
his covenant to settle the same. — He Crook’s 
Settlement, He Glasier’s Settlement, Crook 
v . Preston, [1923] 2 Ch. 339 ; 92 L. J. Ch. 495 ; 
129 L. T. 284. 

669. Spes successionls — Not a contingent In- 
terest.] — A spes successionls is not a title to pro- 
perty by English law. A woman, married before 
Marriod Women’s Property Act, 1882 (c. 75), 
who has a mere spes succession is to property, as 
one of a class of possible next of kin, has not a 
“ contigent title ” within the meaning of sect. 5 
of that Act. A testator, who died in 1879, be- 
queathed a sum of money to trustees, upon certain 
trusts, & subject thereto in trust for “ such person 
or persons as at the time of the failure of the 
preceding trusts would be my next of kin, & entitled 
to my personal estate under the statutes for the 
distribution of the personal estates of intestates, 
if I had then died intestate.” The preceding 
trusts failed on May 21, 1886. A woman, married 
in 1857, was one of the persons who would have 
been next of kin of testator if he had died on 
May 21, 1886. She made a will, dated in 1889, & 
died in the same year, leaving her husband sur- 
viving : — Held : the property of the married 
woman under the gift in favour of testator’s next 
of kin first accrued to her in title & interest on 
May 21, 1886, &, therefore, under Married Women’s 
Property Act, 1882 (c. 75), s. 5, she was entitled 
to it for her separate use, & it passed under her 
will. — Ue Parsons, Stoctcley v. Parsons (1890), 
45 Ch. JJ. 51 ; 59 L. J. Ch. 666 ; 62 L. T. 929 ; 38 
W. R. 712. 

Annotations : — Retd. Re Johnson, Moore v. Johnson, [1891] 

3 Ch. 48 ; Allcard v. Walker, [1896] 2 Ch. 369 ; Re 

Kllcnborough, Tovury Law v. Burne, [19031 1 Ch. 697; 

Re Green, Green v. Meinall, ri911] 2 Ch. 275 ; Re MudffO, 

[1914] 1 Ch. 115. Mentd. Molyncux v. Fletcher, [1898] 

1 Q. I). 648. 

670. .] — Testatrix by her will, dated 

in 1862, gave a fifth share of her residuary estate 
to her daughter W. for life, with remainder to her 
children, but if she should die without issue, which 
event happened, 4 4 her share to go to her next of 
kin as if she had not been married.” In 1866 
J., another daughter of testatrix, married, & by 
her marriage settlement covenanted that any real 
or personal property to which she then was entitled 


for any estate or interest whatsoever in reversion , 
remainder, or expectancy should bo settled upon 
the trusts of the settlement. W. died in 1912 
without issue. & leaving J. her sole next of kin : — 
Held : ( l ) the interest which J. had at the date of 
the settlement in the settled share of W. was either 
a mere spes successions, or, having regard to the 
authorities, including Be Parsons, Stockley v. 
Parsons, No. 669, ante, must be treated as such, 
& therefore was not assignable at law ; (2 ) inas- 
much as the covenant did not relate to any defined 
spes succession is it was too vague to be enforceable 
in equity ; & consequently the property to which J". 
became entitled as next of kin of her sister was not 
comprised in the settlement. — He Mudge* [1914] 
1 Ch. 115 ; 83 L. J. Ch. 243 ; 109 L. T. 781 ; 58 
Sol. Jo. 117, C. A. 

Annotation: — As to (1) Refd. Re Lind, Industrials Finance 
Syndicate v. Lind, [1915] 2 Ch. 345. 


Sect. 3.— EFFECT OF STATUTE ON PRIOR 
SETTLEMENTS OR DISPOSITIONS. 

See Married Women’s Property Act, 1882 (c. 75), 
ss. 2, 5, 19 ; Married Women’s Property Act, 1907 
(c. 18), s. 2. 

671. Settlements exempted from statute — Cove- 
nant to settle after acquired property.] — A 

marriage settlement made in 1862 contained an 
agreement for the settlement of any future acquired 
property of the wife to a specified amount, except 
interests settled & limited to her separate use. 
The wife after the commencement of Married 
Women’s Property Act, 1882 (c. 75), became 
entitled absolutely to a bequest above the specified 
amount, without any limitation as to separate 
use : — Held : by Married Women’s Property Act, 
1882 (c. 75), s. 19, the marriage settlement was 
exempted from sect. 5 & other sects. ; & the 

bequest to the wife came within the covenant to 
settle future acquired property & must be dealt 
with as if the Act had never been passed. — 
Re Stonor’s Trusts (1883), 24 Ch. D. 195 ; 52 
L. J. Ch. 776 ; 48 L. T. 963 ; 32 W. 11. 413. 

Annotatums Distd. Re Queadc's Trusts (1885), 54 L. .T. Ch. 

786. Apprvd. Re Whitaker, Christian v. Whitaker (1887), 

34 Ch. D. 227. Consd. Hancock v. Hancock (1888), 38 

Ch. JD. 78. Refd. Re Armstrong (1886), 2 T. L. JR. 389. 

672. .] — By a post-nuptial settle- 

ment made in 1847, it was agreed & declared by & 
between the husband, wife & trustees, & the 
husband covenanted, that all property to which 
the wife, or her husband in her right, was then or 
should during the coverture become possessed of 
or entitled to should be assured upon trust for the 
wife for life to her separate use without power of 
anticipation, & after her death upon trusts in 
favour of the husband & issue of the marriage. 
During the coverture, property of the wife was 
reduced into possession by the husband, <fc settled 
upon the trusts of the settlement. In 1883 the 
wife became entitled, as one of the next of kin of a 
deceased testator, to a share of undisposed of 
personalty : — Held : the operation of Married 
Women’s Property Act, 1882 (c. 75), s. 5, con- 
ferring on women married before Jan. 1, 1883, 
the right to hold &> dispose of as their separate 
property all real & personal property accruing 
after that date, was not displacod by sect. 19 of 
the Act, which saves “ any settlement or agree- 
ment for a settlement made or to be made, whether 
before or after marriage, respecting the property 
of any married woman ” ; but that sect. 19 referred 
only to settlements made by & binding upon 
married women ; &, therefore, that the settle - 
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menfc, so far as it purported to be made by the 
wife was entitled to the undisposed of personalty 
as her separate property . — Re Queade’s Trusts 
(1885), 54 L. J. Ch. 786 ; 53 L. T. 74 ; 33 W. R. 
810 ; 1 T. L. R. 448 ; 29 Sol. Jo. 99. 


after the commencement of Married Women’s 
Property Act, 1882 (c. 75). On her marriage a 
settlement of her property not sanctioned under 
Infants Settlements Act, 1845 (c. 43), was mado 
under which she took the first life estate with a 



•] — By ante-nuptial settlement 


of 1873 the husband & wife covenanted to settle 
after acquired property of the wife other than 
personal chattels, savings out of her separate 

income, or any moneys not exceeding in each case — Held : so much of this income as accrued between 
t e _ * or P K >P e Jty belonging, the married woman’s attaining twenty-one & 


the fund was subject to the settlement. She 
refunded part but was unable to refund the 
remainder which she had spent. After this the 
exors. of the will paid to the trustees of the settle- 
ment an arrear of income which thev had in hand : 


or which may be given or bequeathed to or settled 
upon her for her separate use, all which excepted 
articles & property shall belong to the wife & shall 
or may be used, enjoyed, & disposed of by her 
accordingly as if she were not under coverture.” 
Under the will, mado in 1884, of her father, who 
died in the same year, the wife became entitled 
to a share of personalty exceeding £1,000, & not 
limited to her separate use : — Held : having regard 


the order declaring her ability to refund must be 
retained in part satisfaction of her liability to 
refund . — Re Dixon, Dixon v. Smith (1887), 35 
Oh. I). 4 ; 50 L. J. Oh. 773 ; 57 L. T. 94 ; 35 
W R. 742, C. A. ; previous proceed hujs (1886), 
21 L. J. N. 0. 42, C. A. 

Annotation : — Reid. lie Luinley, Hood-Barrs r. Ca (heart 
(1894), 70 L. T. 622. 

676. .] — Covenant by husband & 


J w- * *1 TXT - 1 ^ V. V » VAllUll SS J A1 V* W 

to Mamed Women b Property Act, 1882 (c. 75), infant wife in marriage settlement to settle her 
s * 10, the eilect of which is to limit the operation after accmired nronertv. Married took nlaee in 
of sect. 5 by preventing the provisions of marriage 


settlements 1 om being interfered with or affected 
by withdrawing therefrom property, which inde 
pendently of the Act must have been brought into 


after acquired property. Married took place in 
1880 & a legacy bequeathed in 1890. Argued 
that the legacy, by virtue of Married Women’s 
Property Act, 1882 (c. 75), s. 5, was the wife’s 
separate propei*ty : & that wile could disaffirm the 


KeUlcment the share of the wife under her father’s settlement -.-Held : on the authority of Hancock 
will had not been made separate estate so as to fall ----- 
within the exception, but was bound by the 
covenant to settlo after acquired, other than 
separate, property. 

Semhlc : upon the const ruction of the covenant , 
independently of sect. 19, the property in question 
was not within the exception. — Re Whitaker, 

Christian r. Whitaker (1887), 34 Ch. D. 227 ; 

50 L. J. Ch. 251 ; 56 B. T. 34 ; 35 W. R. 217 ; 3 
T. L. R. 284, C. A. 

Annotations : — Folld. Hancock v. Hancock (1888), 38 Ch. J>. 

78. Mentd. Re Smith, Clements v. Ward (1887), 50 L. T. 

674. 


.] — The effect of Married 


v. Hancock , No. 074, ante, the legacy was bound 
by the settlement . — Re Shelton," Chancellor v . 
Brown (1891), 7 T. L. R. 638. 

677. Repudiation on attaining full 

age.] — An infant, being entitled on her marriage 
to a sum of £1 ,000, by her settlement, in Apr. 1890, 
joined with her intended husband in assigning 
the same to trustees, to be held by them upon 
the usual trusts for the benelit of herself, her hus- 
band, & children. In Oct. 1891, the lady attained 
twenty-one, when she disaffirmed the settlement, 
& then claimed to be absolutely entitled to this 
sum of £1,000: — Held; the reasons given in 


Women’s Property Act, 1882 (c. 75), s. 3 9, is so Hancock v. Hancock, No. 674, ante, as to the effect 
to modify the operation of Married Women’s of Married Women’s Property Act, 1882 (c. 75), 
Property Act, 1882 (e. 75), s. 5, that the persons s * OT1 * lie operation of sect. 5 of that Act, were 


interested under a settlement of the property 
of a married woman are not by sect. 5 deprived 
of any benefit to wdiich they would have been 
entitled under the settlement in case sect. 5 had 
not been enacted. An ante-nuptial settlement 
executed in 1870, contained a covenant by the 
husband with the trustees that he would settle, 
or concur with the wife in settling, any property 
which during the coverture should come to her 
or to him in her right. The settlement did not 
contain any such covenant by the wife, or any 
joint agreement or declaration to that effect. 

In 1883, on the death of the wife’s mother, the T1 7 TT . XT - «« a ~ ~ i 4 - 

wife became entitled under her will to a share of Ha> \ co ^’ No ; 67 , d V 

> ™T« a Married Women s Property Act, 1882 (c. <o), s. 19, 


equally applicable to modify the operation of 
sect. 2, & , consequently, the sum of £1,000 was 
effectually included in the settlement by the 
husband’s assignment, & could not be dealt with 
by the wife, notwithstanding her repudiation of 
the settlement when she attained twenty-one. — 
Stevens r. Trevor-Gahrtck, [1893] 2 <’h. 307 ; 

02 L. J. Ch. 660 ; 69 L. T. 11 ; 41 W. R. 412 ; 

3 R. 468. 

Annotations : — Folld. Bucklami v. Bucklurul, [1900J 2 Ch. 
534. Apld. Re Crook’s Scttlmt., Rc Glasicr’s Settlmt., 
(Jrook v. Preston, [1923] 2 Ch. 339. 


678. 


-.] — The principle stated in 



Hancock v. Hancock (1888), 38 Ch. D. 78; 
57 L. J. Ch. 306 ; 68 L. T. 006 ; 36 W. It. 417 ; 
4 T. L. lt. 373, C. A. 

Aiinofaiitms -Apld. He Shelton, Chancellor v. Brown (1 8D1 ), 
o nAm ; Stevens v. Trovor-Garrick, [1893] 

2 Ch. 307 ; Bnckland v. Buckland, [1900] 2 Ch. 534. 

675. Settlement by infant wife.] — A 

i • j 1 -i « J _ 


female infant entitled under a will to a share 

of residuary personalty contingently on her attain- __ 

ing twenty-one, married before but came of age I covenant by the husband. On attaining twenty- 


not boundi An ante-nuptial settlement made 
between the intended husband, the intended wife, 
an infant, & trustees recited an agreement that 
property belonging to the wife A then in the hands 
of the trustees should be settled. By the testatum 
the wife, in pursuance of the agreement, declared 
that the trustees should hold the property on 
certain trusts. There was no declaration or 
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Sect, 3 . — Effect of statute on prior settlements or 
dispositions. Sects. 4, 5 & 0 : Sub-sects. 1 & 2 

one the wife repudiated the settlement : — Held : 
there was an agreement between the husband & 
the trustees , & the recital of that agreement was 
operative as between the parties to it, although 
unaccompanied by any obligation binding on the 
infant wife. The husband’s marital right was 
affected by the agreement ; there was, therefore, 
a settlement which would have bound the property 
if Manied Women’s Property Act, 1882 (c. 75), 
had not been passed, & the wife was not entitled 
to have the trust funds transferred to her as her 
separate estate. — Auckland r . Buckt.and, [1900] 
2 Ch. 534 ; 69 L. J. Ch. 648 ; 82 L. T. 759 ; 48 
W. It. 637 ; 10 T. L. It. 487 ; 44 Sol. Jo. 593. 

Annotation : — Apld. lie Crook’s Seltlmt.. lie Glasicr's 
Settlmt., Crook v. Preston , [1U23] 2 Ch. 33!). 

See, now , Married Women’s Property Act , 1907 
(c. 18), s. 2. 

679. Contingent Interest to wife — Separate use 
added by statute.] — By a marriage settlement 
made in 1878 a fund was settled upon trust to 
pay the income to the wife for life, & during her 
then intended coverture such income was to be 
for her separate use, after her death the fund 
was to bo held in default of children in trust tor 
such persons as the wife should during coverture 
by will, & when discovert by deed or will appoint, 

& in default, if the wife should survive the husband, 
in trust for her, her exors., administrators, & 
assigns. The husband died in 1880. There was 
no issue of the marriage. The lady married again, 
after Married Women's Property Act, 1882 (c. 75), 

& no settlement was made on that marriage. 
Upon a summons taken out by her & her second 
husband to have it determined whether she could 
release the power of appointment by will given 
to her by the settlement, <fc call for a transfer of 
the settled property : — Held : if the lady had come 
to the ct. immediately before lier second marriage 
she would have been entitled to have the settled 
property transferred to her, & Married Women’s 
Property Act, 1882 (c. 75), had added the incident 
of separate use to her interest in such property, 
so that the lady & her husband were now entitled 
to have that property made over to them without 
any release by her of the power. — Re Onslow, 
Plowden v, Gayforo (1888), 39 Ch. D. 622 ; 57 
L. J. Ch. 940 ; 59 L. T. 308 ; 36 W. It. 883. 

Annotation Consd. lie Davenport, Turner v. King (1891), 

64 L. J. Ch. 252. 

680. .] — He Davenport, Turner v. 

Ktng, No. 659, ante. 

681. -- .] - By a marriage settlement 

made prior to Married Women’s Property Act, 
1882 (e. 751, a fund was settled upon a lady for 
life to her separate use without power of anticipa- 
tion, & after her decease, in the event of her sur- 
viving her husband, for herself, her exors., adminis- 
trators, & assigns, but in the event of the husband 
surviving her, as she should appoint, & in default 
of appointment to her next of kin. By his will 
made subsequently to tlie Act her father bequeathed 
a third of his residuary estato to the trustees of the 
settlement to he held upon the trusts therein 
expressed & declared. On a summons taken out 
by the lady asking for a declaration that her 
contingent interest under the will was held by her 
to her separate use: — Held: the incident of 


separate use was added by the statute, & her 
contingent interest under the will was therefore 
disposable by her. — Re Willtams, Williams v. 
Grant (1897), 70 L. T. 150, 


Sect. 4.— PROPERTY ACQUIRED BETWEEN 1870 

AND 1883. 

See Married Women’s Property Act, 1870 
(c. 93), ss. 1-9 ; Married Women’s Property Act, 
1882 (c. 75), s. 22. 

682. Fund in court — Payment out.] — A fund 
which had been paid into ct. under Lands Clauses 
Act, 1845 (c. 18), was subject, during the life of 
a married woman, to the trusts of her settlement, 
& belonged in remainder to her daughter, who was 
a widow. Under the settlement, the married 
woman had a general power of appointing her 
interest in the fund. On a petition presented by 
the moth or, the daughter, & the husband of the 
mother, & praying that the fund might be paid 
out of ct. transferred into the name of the 
mother under Married Women’s Property Act, 
1870 (c. 93), s. 3, an order was made in accordance 
with the prayer . — lie Bartholomew’s Estate 
(1870), 23 L. T. 433 ; 19 W. It. 95. 

683. .] — On a potion presented 

under Married Women’s Properly Act, 1870 
(c. 93), by a husband & wife, the ct. ordered a fund 
in ct., to which the wife was entitled, to be trans- 
ferred to her separate use, in the books of the 
Bank of England. — Re Bijtlin’s Trust (1870), 
23 L. T. 523 ; 19 W. It. 241. 

684. Company stock — Transfer to own name 
— Investigation of title by company.] — Under 
Married Women’s Property Act, 1870 (c. 93), s. 4, 
on application by a married woman to a joint- 
stock or incorporated company to register stock 
in her name as a “ married woman entitled to her 
separate use,” the co. must investigate the title ; 

& if they refuse to register, the ct., unless a liaw 
in the title be shown, will compel them by 
mandamus to register. — It. v. Carnatic Ky. Co. 
(1873), L. It. 8 Q. 13. 299 ; 42 L. .1. Q. B. 169 ; 

28 L. T. 413 ; 21 W. It. 021. 

Annotation : — Mentd. It. v. Churn wood Forest Jty. (1881), 
Cab. & El. 419. 

685. Sum under £200.] — Married 

Women’s Property Act, 1870 (c. 93), does not 
empower a married woman, entitled under sect. 7 
to a sum of stock for her separate use, to transfer 
such stock without the concurrence of her husband, 
unless A until the stock has been placed, under 
sect. 3, in her name as a married woman entitled 
for her separate use. A sum of consols was stand- 
ing in the name of three persons, one of whom was 
a married woman, who had been deserted by her 
husband, & was entitled beneficially to the stock 
under Married Women’s Property Act, 1870 
(c. 93), s. 7. Those persons applied to the Bank of 
England to be permitted to transfer the stock 
without the concurrence of the husband of the 
married woman ; & the bank having refused : — 
Held : the bank could not be compelled to permit 
such a transfer. 

It does appear to me that the present Act gives 
no power to contract to a married woman which 
she did not possess before (Jessel, M.li.).— 
Howard v. Bank of England (1875), L. It. 19 Eq. 


PART IV. SECT. 4. 

o. Chattels purchased by wife — 
Wife's separate properly.] — Tho pi If. 
Sc her husband, wore married before 
1859. - In 1870 he, being free from 
debt, purchased land & had it conveyed 


to his wife, pltf. ; who with tho rents 
Sc profits thereof, she & her husband 
not living on tho land, with money 
raised by mtge. thereof, & with 
money borrowed from her sons, pur- 
chased the chattois in question herein, 
whloh were seized under execution 


against the husband : — Held : tho 
chattels were her separate property 
within tlio moaning of It. S. O. 1877, 
c. 125, s. I, Sc free from the debts of 
her husband. — Trotter v. Chambers 
(1883), 2 O. 11. 515. — GAN. 
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295 ; U L. J. Ch. 329 ; 31 L. T. 871 ; 23 W. R. 
303. 

Annotation : — Mentd. Re Brooke & FremliiUs Contract 

(1898), 78 L. T. 416. _ 

.] — See , generally , Bankers, Vol. III., 

p. 127, Nos. 31-33 ; Companies, Vol. IX., p. 402, 
Nos. 2573-2570. 

686. Sum of money under £200 — Payment to 
husband with wife’s consent — Liability for hus- 
band’s debt.] — After the passing of Married 
Women’s Property Act, 1870 (c. 03), A., a feme sole , 
being then entitled, under a will, to a sum of money 
under £200, expectant on the death of C., who had 
a life interest therein, married deft., without any 
settlement. On the death of C., during the 
coverture, A. became entitled in possession to the 
money, A joined her husband, deft., in a petition 
to the Ct. of Ch . for payment of it to the husband, 

“ in right of his wife ” : A the ct. having made an 
order directing the money to be so paid, it was, in 
pursuance of such order, paid to the garnishee 
under a power of attorney from the husband 
alone, of which, however, the wife was fully 
cognisant : — Held : this was clearly money to 
which the wife “ became entitled,” within the 
meaning A operation of Married Women’s Pro- 
perty Act, 1870 (c. 93), s. 7, but that she had, by 
joining in the petition to the Ct. of Ch. divested 
herself of the separate property in the money, A 
that it thereby became the property of the husband, 

A as such was liable to attachment at the suit of 
his creditor, pltf. in the hands of the garnishee, 

A they accordingly made absolute a rule to enter 
a verdict for pltf. 

If A. could satisfy the Ct. of Ch. that she had 
not intended to part with her property in A control 
over the money, A to give it to her husband uncon- 
ditionally, A was not aware at the time that she 
had done so, A it were found that the et. had 
not been made aware of the true nature of the 
transaction when the petition was presented, it 
would even now order the return of the money 
(Amthlett, 11.). — Lane v. Oakes (1871), 30 L. T. 
720 ; 22 W. K. 700. 

687. Payable under deed or will.]-— The 

limit of £200 fixed by Married Women’s Property 
Act, 1870 (c. 03), s. 7, applies only to money 
coming to the married woman by “ deed or will,” 

A not to personal estate to which she may have 
become entitled as next of kin of an intestate ; 
consequently such personal estate, whatever may 
he its amount or value, belongs, when unaffected 
by any settlement, to her for her separate use, A 
may be transferred or paid to her upon her separate 
receipt, without the necessity of any examination. 
Qu, : whether sect. 8 does not apply to corpus, 
as the “ rents A profits ” therein mentioned are 
not limited to those arising during the life of the 
married woman. — lie Voss, Kino v. Voss (1880), 
13 Ch. D. 504 ; 42 L. T. 78 ; 28 W. K. 505. 

Annotation .*■ 1 Consd. Johnson t\ Johnson (1887), Jo Ch. 1). 

345. 

688. Payable under intestacy — To married 

woman as next of kin .] — He Voss, King v. Voss, 
No. 087, attic . 

689. Separate sums under different titles — 

Aggregation of sums.] — A wife married in 1877 
became, under the will of a testator who died in 
1880, entitled to a sum of £180 A also to an 
unascertained share of residue assumed to some- 
what exceed the sum of £20 : — Held : as between 
the husband A wife, that, although the w T ife took 
the £180 A share of residue under the same 
instrument, she did so under different titles, A 

PART IV, SECT. 0, SUB-SECT. 2. i Commercial Bank 

696 i. Question of fact,]— Lett v. I CAN* 


therefore Married Women’s Property Act, 1870 
(c. 93), s. 7, must be applied to each sum separately 
A not to both in the aggregate, so that the £180, 
being by itself “ a sum of money not exceeding 
£200,” belonged to the wife “ for her separate use.” 
— Re Davies, Harrison v. Davis, [1897] 2 Ch. 
204 ; 60 L. J. Ch. 512. 

Transfer of stock.] — See No. 685, ante . 

690. Earnings — Wife deserted by husband.] — 
Testatrix was a married woman who had been 
deserted by her husband in 1866. The property 
winch she disposed of by her w r ill consisted of her 
earnings since 1866, which had all been invested 
since 1870. The ct. limited the probate to pro- 
perty acquired since 1870, the date of the Married 
Women’s Property Act, 1870 (c. 93). — In the Goods 
of Pepper (IS 74), 31 L. T. 274 ; 38 J. P. 712 ; 22 
W. K. 832. 

Separate trading .] — See Sect. 0, post . 

691. Realty acquired as heiress — Whether fee 
simple passes— In addition to rents & profits.] — 

Re Voss, King v. Voss, No. 687, ante. 

692. .] — Married Women’s Property 

Act, 1870 (c. 93), s. 8, does not enable a woman 
married after the passing of the Act to pass by an 
unacknowledged deed the fee simple of real estate, 
descended upon her.— Johnson v . Johnson 
(1887), 35 Ch. D. 315 ; 56 L. J. Ch. 326 ; 56 L. T. 
163 ; 35 W. R. 329 ; 3 T. L. R. 332. 


Sect. 5.— DISPOSITION OF PROPERTY. 

See Part VI., Sect. 3, post. 


Sect. 6. — SEPARATE TRADING. 

Sub-sect. 1.- —In General. 

See Married Women’s Property Act, 1870 
(c. 93), s. 1 ; Married Women’s Property Act, 
1882 (c. 75), ss. 1, 2, 5. 

693. Wife solely entitled.] — Re Dearmer, 
James v. Dearmer, No. 705, post . 

694. Wife deserted by husband.] — In the Goods 

of Pepper, No. 600, ante . 

695. Wife may maintain ejectment-— Protection 
of property.] — A married woman living apart 
from her husband can maintain ejectment for the 
recovery of property purchased with her own 
earnings. Pltf., a married woman living apart 
from her husband, purchased with her own earn- 
ings the goodwill A stock-in-trade of a beerhouse. 
Prom this beerhouse she was, as decided by the 
present action, wrongfully expelled by the lessor. 
She brought an action to recover damages for the 
expulsion : — Held : by virtue of Married Women s 
Property Act, 1870 (c. 03), pltf. could maintain 
this action, as she could have brought an action 
for ejectment, that being a remedy for the pro- 
tection of her property within the provisions of the 
Act. — Moore v. Robinson (1878), 48 L. J. vb £>. 
156 ; 40 Jj. T. 99 ; 43 J. P. 334 ; 27 W. R. 312 ; 

Actions by & against married women generally.] 

— See Part XII., post. 1 

Rights & liabilities in bankruptcy proceedings.]— 

Srr, Part XII.. Sect. 3. post 


Sub-sect. 2.— Wiiat is Separate Trade. 

696. Question of fact.] ^ i *i *j 

marriage, with tbo consent of her intended 


(1805), 21 v. e. II. 


09g jj .] — Harkibon v . Douglas 

(1877), 40 U. C. R. 410. — CAN. 




Husband and Wipe. 


Sect. 6. — Separate trading: Sub-sect. 2. Sect. 7: 

Svb^secL 1.] 

husband, convey all her stock in trade Sc furniture 
to trustees, to enable her to carry on her business 
separately : Sc if the husband do not intermeddle 
with them, & there be no fraud, such effects, 
though fluctuating, are not liable to his debts. 
But whether the trade be carried on solely by the 
wife, or jointly with the husband, is a question of 
fact for the jury ; & if they determine the latter, 
the stock-in-trade is liable to the debts of the 
• . . even in such a case the furniture 

is not, though removed to the husband’s house. 
It is no objection to such a settlement that there is 
no inventory of the goods intended to be thus 
settled. — Jarman v. Woolloton (1790), 3 Term 
liep. (U8; 100 E. R. 765. 


Annotations : — Mentd. Gordon v. East India Co. (1797). 
£ town fjcp. 228 ; Lingham v. Biggs (1797), 1 Bos. & P. 
82 ; bhaftesbury v. Russell (1828), 1 B. Sc C. GOG ; Bird 
fuagrum (1853), 13 C. B. 639; Duncan v. Cashin 

i\ 87 w’ C lv P * 554 > Phillips v. Barnett, (1876), 

It. 345 ; Norman v. Villars (1877), 36 L. T. 

vOdi 


697. -.] — A., a butcher, not within the city 

of London, in consequence of confirmed intemper- 
ance, became incapable of continuing his business, 
® was removed to the workhouse infirmary 
sullermg from delirium tremens. On his removal, 
a friend at various times lent his wife s ums of 
money to enable her to purchase meat wherewith 
to carry on the business for the support of her 
family. 8hc continued to do so for several months, 
her husband on his return from the infirmary 
never in any way interfering, but residing for part 
of the time in an upper room of the house. Meat 
winch had been so purchased by the wife was 
seized in execution for a debt of the husband ; 
& upon an interpleader summons the county ct. 
judge came to the conclusion, whether as matter 
of law or of fact did not appear, that the case 
was not within Married Women’s Property Act, 
1870 (c. 93). Upon appeal to a div. ct., it being 
agreed that the ct. should draw inferences from 


the facts stated by the judge : — Held : the case 
disclosed such a separate trading by the wife as 
to warrant them in holding that the goods seized 
were the property of the wife. — Lovell v. Newton 
(1878), 4 C. P. D. 7 ; 39 L. T. 009 ; 43 J. P. 93 ; 
27 W. R. 300, I). O. 

Annotations : — Folld. Re Dearmer, James v. Dearmer (1885), 

53 L. T. 905. Held. Whittaker v. Whittaker (18821, 

JO W. R. 787 ; Re Helsby, Ex p. Helsby (1893), 63 L J. 

Q. B. 261. 

698. .] — Re Dearmer, James v . Deaumer, 

No. 705, post . 

699. Burden of proof on wife — Corroboration.] 

— In the absence of proof of an unequivocal, 
complete, & final intention on the part of a husband 
to constitute himself a trustee for his wife, the ct. 
will not after his death, upon her uncorroborated 
statement that he expressly authorised her to 
carry on the business, on her own account, of a 
farm which she had rented before marriage, Sc 
to treat the proceeds as her separate property, 
admit her claim as against his estate to the proceeds 
of the farm which were invested by him during his 
lifetime. — Re Whittaker, Whittaker v. Whit 
taker (1882), 21 Oh. D. 057 ; 51 L. J. Oh. 737 ; 
46 L. T. 802 ; 30 W. R. 787. 

700 .] — The case did not depend upon 

whether the husband had done anything to assert 
his marital right, but upon the conclusion that 
the wife had not made out that there had been 
any agreement or declaration of trust such as to 
exclude that marital right or to allow the ordinary 
rights of the parties as husband Sc wife. Resp. 
had not discharged the burden of proof that 
rested upon her (Cotton, L.J.). — Re Stone, 
Stone v. Stone (1885), 1 T. L. R. 478, O. A. 

701. Husband residing on business premises — 
Assistance given to wife — Lodging house.] — The 
execution debtor, in an interpleader suit tried 
at a county ct., had rented a house in his own name 
for the purpose of his wife letting lodgings therein. 
She directed certain repairs to be made, hut the 
builder credited them to her husband. II is name 
was on the rate book Sc registers, he lived in the 


696 iii. 


Purchases of goods 


were made in the wife's name, for whici 
bliG signed notes, but fho orders were 
always given by her husband, & tin 
correspondence, although conductor 
in her name, was written & signed l >3 
him without any communication wil t 
ber. As soon as he obtained hit 
discharge he substituted his own name 
for his wife’s in correspondence & ii 
notes. Upon a writ of attac h m en I 
issued against her after her husband 't 
discharge : — Held : even if the stock- 
in-trade was her separato property, 
she never employed it in trade separate 
from her husband, hut allowed him to 
employ it in a business really his own ; 
she was, therefore, not a trader within 
the Act of 1875 . — Re Gearing (1879), 
4 A. U. 173.— CAN. 

.i® 9 ® — --W^vjne v. Claflin 

(1881), 31 C. P. COO.— CAN. 

696 v. -——.I — Merchants Bank v. 
^arlev (1892), 8 Man. L. 11. 258.— 

CAN* 

696 vi. .] — A. carried on a 

business, became UnancialJy embar- 
rassed, & gave a hill of sale of his 
property to S. Thereafter S., with 
A. a consent, sold the property at 
auction & bought it in. After the 
sale the whole of the property remained 
on A.’s premises Sc in his or his wife’s 
possession for some years. Subse- 
quently the wife of A. filed the usual 
certificate Sc consent, but the business 
continued as before, except that S. 
sold the property covered by the bill 
of sale to the wife of A. for 6750, & 
sho paid him $250 of her own money 
on account, & gradually paid him other 


sums out of the earnings of the business. 
The business was conducted in the 
wife's name, the husband, however, 
superintending it, & some of his debts 
were paid out of its earnings : — Held : 
the facts in evidence deprived the 
businoRs of its separate character, & 
did not enable her to claim the business 
as her separato property. — A hamh v. 
Archibald (1895), 40 N. S. It. 84- 
CAN. 

696 vii. — It depends on the 

circumstances of each ease what is the 
degree or nature of the participation 
by the husband which prevents the 
finding of a separate business. — 
Nichol v. Gocher (1898), 12 Man. 
L. R. 177.— CAN. 

696 viii. .] — Where all the cir- 

cumstances of the case showed that a 
husband's claim that he is conducting a 
business as agent for his wife is a mere 
pretence to defraud his creditors. Sc 
where he has rendered himself per- 
sonally liable to such creditors, there 
cannot ho a separate trading by the 
wife under M. W. P. Act. — C ampbell 
P. Shorky (1914), 14 E. L. R. 259.— 
CAN. 

696 ix. . ) — Wliero cattle belong- 
ing to a wife are plaeod on her hus- 
band’s farm, fed from tho crops grown 
thereon Sc looked after by him in 
carrying on farming operations, not 
as her agent or manager, but as his 
own business, & the offspring of the 
original stock are treated in tho same 
way Sc sold from time to time Sc the 

g roceeds invested in other stock, tho 
lerease of the original animals & the 
animals bought from the proceeds of 


the sale cannot he claimed by tho 
wife, under Married Women's Pro- 
perty Act, R. S. C. c. 45, s. 4, as 
proceeds or jirofits of business or trade 
carried on separately by her. — 
Mikakkr v. Hadden, [1917 J 3 W. W. 
R. 774.— CAN. 

696 x. .I- Logan r. Reoken- 

11923] 2 AV. AV. R. 753 ; 3 

D. L. R. 458.— CAN. 

699 i. Burden of proof on wife — 
('orroboraiion.]—^ Clear Sc unequivocal 
evidence should be required of tho 
reality of alleged separate occupation 
on the part of a wife, the evidence of 
the husband & wife alone docs not 
suffice. — Goggin v. Ktdd (1895), 10 
Man. L. R. 448. — CAN. 

700 i. .] — Where the husband 

ostensibly carries on upon the land 
of his wife the work of farming, it 
should be presumed, in the absence 
of evidence to tho contrary, that Ills 
wifo allows him the use of her land for 
the purpose Sc that the crops are his, 
Sc where ho doeH tho work with the 
assistance of a hired man, the onus 
is upon the wifo, notwithstanding her 
ownership of tho land, to establish 
that the husband is her servant. Sc the 
farming business really hers. — A dy 
v. Harris (1893), 9 Man. L. R. 127.— 
CAN. 

701 i. Husband rcsidina on business 
premises — Assistance given to wife — 
Lodging house. 1 — Where a husband 
aequioscos in his wife’s carrying on 
any occupation or trade, e.g. keeping 
boarders though in a house where the 
husband Sc wife live together, for the 
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house, wrote his wife’s correspondence, kept her 
accounts, & gave orders to tradesmen for her. 
He was, however, totally unfit from ill-health to 
take any part in the management of the house. 
The county ct. judge found, as a fact, that he acted 
throughout merely as his wife’s agent in conducting 
her business. The furniture, which was seized by 
the execution creditor upon a judgment by default 
of appearance obtained against the husband for 
groceries supplied, had been purchased by the wife 
with earnings acquired by her from these lodgings 
since the passing of Married Women’s Property 
Act, 1870 (c. 93) : — Held : this was not, under the 
circumstances, an employment, occupation, or 
trade in which the wife, who was claimant in the 
suit, was engaged, or which she carried on 
separately from her husband, within Married 
Women’s Property Act, 1870 (c. 93), s. 1. — 
Pa porte v. Oosttck (1874), 31 L. T. 434 ; 39 
J. P. 7 ; 23 W. R. 131. 

Annotation# : — Refd. Lovell v. Newton (1878), 43 J. P. 93 ; 

lit Helsby, Exp. Helsby (1893), 63 L. J. Q. B. 261. 

702. Wholesale business.] — A 

woman in 1855 entered the service of a man as 
housekeeper in a house which was in his occupation 
but was not his ordinary place of residence. Jle 
shortly afterwards engaged to marry her. In 
1801 she commenced the business of preserving 
fruit, which was begun upon a small scale, but 
gradually became a large wholesale business. It 
was carried on by her in her own name ; she kept a 
separate banking account, & he admitted that it 
w r as her own business, & was managed solely by 
her, though he sometimes assisted. In 1874 he 
married her. After the marriage the business was 
carried on by her as before, in her maiden name ; 
her husband resided in the house where it was 
carried on, but it did not appear that he took any 
further part in it than he had done before the 
marriage. He shortly afterwards died intestate : 
— Held : the stock-in-trade <fc capital of the business 
belonged to the widow 7 , & were not part, of the 
husband’s estate. — Ashwortii v. Outram (1877), 
5 Ch. 1). 923 ; 40 L. J. Ch. 087 ; 37 L. T. 85 ; 
25 W. K. 890, C. A. 

Annotations : — Consd. Lovell v. Newt-on (1878), 4 O. P. 1). 7 ; 

lie Doarmer, James v. Dearmer (1885), 53 L. T. 905. Retd. 

Baddeloy v. Baddolcy (1878), 26 \V. R. 850; Whittaker 

v. Whittaker (1882), 30 W. 11. 787 ; He Helsby, Ex p. 

H els by (1893), 63 L. J. Q. B. 261. 

703. Married Women’s Property Act, 

1882 (c. 75), s. 1 (5).] — (1) A married woman w r lio 
has sold a business carried on by her separately 
from her husband must be deemed to be still 
“ carrying on ” the business within above sub- 
sect. 5 so long as the debts she lias incurred in the 
business remain unpaid ; & therefore, in such a 
case she is subject under above sub-sect, in respect 
of her separate property to the bkpev. laws, so 
that a receiving order may bo made against her at 
the instance of a trade creditor. 

(2) A married woman who has bought a business 
out of her separate estate & is carrying it on as her 
own, is not the less “ carrying on a trade separately 
from her husband ” within above sub-sect, because 
the business happens to be carried on in the house 
in which she & her husband are living & the husband 
may bo taking some part in the management of it. 
—Re Worsley, [1901] 1 K. B. 309 ; 17 T. L. R. 
122 ; sub nom . lie Worsley, Ex p. Lambert, 


70 L. J. Q. B. 93 ; 84 L. T. 100 ; 49 W. It. 182 ; 
45 Sol. Jo. 110 ; 8 Mans. 8, C. A. 

Annotation : — As to (1 ) Refd. He Clark, Ex p. Pope & Owlcvs, 

[1914] 3 K. B. 1095. 

704. No assistance from husband.] — L ovell 

v. Npiwton, No. 697, ante. 

705. .] — A lady, who was carrying 

on the business of a ladies’ school, was married in 
1862. A settlement was executed on the marriage, 
which did not in any way refer to or affect to deal 
with the business carried on by her or the goodwill 
thereof. After the marriage she continued to 
carry on the school. Her husband lived in the 
house, but he did not take any part in the business 
nor assist in any manner in the tuition. The 
prospectuses, etc., of the school were in her name. 
Out of the earnings of the school the wife contri- 
buted to, if she did not substantially pay, the 
household expenses. Some of the earnings were 
invested by the husband in his own name, & 
another portion was invested in the purchase of 
the lease of the premises in which the school was 
carried on. The husband died in 1877. He did 
not in any w r ay affect to deal with the school 
property by his will, & he had not ostensibly by any 
act of his treated it as his own property. Upon 
his death the question arose between the exors. 
of his will, under which his infant children were 
interested, & his widow, who survived him, as to 
who was entitled to the goodwill, property, &; 
effects of the business :—~lIcld : upon the evidence, 
the business was carried on by the wife separately 
from her husband within Married Women’s 
Property Act, 1870 (c. 93), s. 1 ; it made no 
difference that the marriage took place before the 
passing of that Act ; & the goodwill, stock, <fc 

effects belonging to the business, & all investments 
out of the earnings of the business since the passing 
of the Act, were the property of the wife. — Re 
Dearmer, James v. Dearmer 0 885), 53 L. T. 
905 ; 2 T. L. R. 148. 

706. Right to profits — Wife’s interest in busi- 
ness.] — A married woman does not “ carry on 
business separately from her husband ” within 
Married Women’s Property Act, 1882 (c. 75), 
s. 1 (5), because she has an interest in the business 
which is carried on, which is her separate property. 
The test is whether she is trading independently 
of her husband, & without being accountable to 
h im for the profits of the business. — Re Edwards, 
Ex p. Harvey (1895), 2 Mans. 182 ; 15 R. 362 ; 
sub nom. Re Edwardes, Ex p. Edwardes, 43 
W. R. 509 ; 11 T. L. R. 338 ; 39 Sol. Jo. 398, I). 0. 

707. Husband manager of business — Agent for 
wife.] — A trade belonging exclusively to a married 
woman but managed by her husband on her 
behalf is a trade carried on by the married woman 
separately from her husband within Married 
Women’s Property Act, 1882 (c. 75). — Re Simon, 
[1909] 1 K. B. 201 ; 78 L. J. K. B. 392 ; 100 L. T. 
133 ; 53 Sol. Jo. 117 ; 16 Mans. 96, C. A. 


Sect. 7.— GIFT OR LIMITATION TO HUSBAND 

AND WIFE. 

Sub-sect. 1. — In General. 

See Married Women’s Property Act, 1882 (c. 75). 

708. Gift to husband & wife alone — Each 


purpose of earning money, which earn 
ings are, as between themselves, to b 
hers absolutely, & in whioh business h 
nas no legal Interest, nor any legal con 
trol over the same, & ho does not inter 
lore therewith more than would naturally 


be expected from a person who lived 
in the same house 8c was the husband 
of one who was carrying on the business* 
sueh occupation or trade should be 
construed as being carriod on by tho 
wife, separately from her husband.— 


Louan v. RECfvRNnuno, [1923] 2 

W. W. It. 753 ; 3 I). L. It. 458.— CAN. 

p. Separation from wife not 

essential.] — Muiuiay v. MoCallum 
(1883), 8 A. R. 277.— CAN, 
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Husband and Wife. 


Sect, 7 . — Gift or limitation to husband and wife: 
ffttfe-sccfe. 1 2. 8, 9 & 10 : Sub-scct, 1.] 

entitled to own share — Ability to contract in respect 
of share.] — Since Married Women’s Property Act, 
1882 (c. 75), a gift of chattels can be made to a 
husband & wife jointly as effectively as it can to 
two persons between whom the marriage relation- 
ship does not exist. A husband & wife can make 
a valid contract with respect to the ownership or 
enjoyment of chattels in their joint possession as 
effectively as two persons can between whom the 
marriage relationship does not exist, Sc such a 
contract & its terms may be inferred from the 
terms & manner on Sc in which the parties have 
dealt Sc acted. If a husband & wife each have 
some cash & income, & they mutually arrange that 
her money <te his shall form a joint fund kept in an 
account in the husband’s name for the purpose of 
their joint establishment, & the ct. can infer that 
tilings have been purchased by the two & paid for 
out of the joint fund, such things are not exclusively 
the husband’s in the sense that on deserting his 
wife he can bring an action to recover possession 
of them Sc claim to be entitled to deprive her of 
any right to them. — Hunt v. Hunt (1908), 25 
T. L. R. 182. 

709. Gift to husband & wife & third party — 

Will made before Married Women’s Property Act, 
1882 (c. 75) — Operating after Act.] — (1) In 

applying above Act to wills made before the passing 
of above Act, care should be taken not to give it 
a retrospective effect beyond what is unavoidable. 

(2) Above Act does not expressly or impliedly 
require a will made before above Act- came into 
operation to receive a different construction from 
that which it would have received had above Act 
not passed. The only rights .altered by above Act 
are those infer se of husband &; wife. A gift by 
will to A. & B. & his wife, made before but coming 
into operation after above Act came into opera- 
tion, which according to the rule of construction 
prevailing before above Act would have been a gift 
in moieties, one to A., & the other to B. & his wife, 
is, notwithstanding above Act, still divisible into 
moieties ; but by the operation of above Act the 
moiety given to B. his wife is given to them as 
joint tenants as if they were unmarried, Sc the wife 
takes one-half of that moiety to her separate use. 

(2) Qu : whether such a gift in a will made 
after above Act came into operation would be 
divisible into moieties or thirds. — Re March, 
Mander v . Harris (1884), 27 Ch. I). ICO; 54 
L. J. Ch. 143 ; 51 L. T. 380 ; 32 W. It. 941, C. A. 

Annotations : — As to (1) Apld. Turnbull v. Forman (1885), 

15 Q. B. I). 234. As to (.*1) Consd. lie Jupp, .Jupp v. 

BurkwelJ (1888), 31) Ch. D. 148. Generally , Mentd. lie 

Bridger, Brompton Hospital for Consumption v. Lewis, 

f 181)4] 1 Cli. 2D7 ; lie Turnbull, Skipper v. Wade, [11)05] 

1 Ch. 72G. 

710. Husband & wife to take one moiety — 

Rule unaffected by statute.] — The rule of con- 
struction whereby, under a gift to a husband & 
wife Sc a third person, the husband Sc wife take only 
one moiety between them, lias not been altered 
by Mamed Women’s Property Act, 1882 (c. 75). 
A testator, by his will made in 1887, directed that 
a share of his residuary estate should be divided 
between his “ sister M., D., her husband, & H., 
her step-daughter, in equal parts.” M. Sc D. were 
married previously to the commencement of 
Married Women’s Property Act, 1882 (c. 75): — 
Held : M. & D. each took one-fourth. & II. one- 
half of the share, the one-fourth of M. being her 
separate property according to the Act. — lie 
.Tupp, Jupp v, Buckwekl (1888), 39 Ch. D. 148 ; 
57 L. J. Ch. 774 ; 59 L. T. 129 ; 36 W. R. 712. 
Annotations Consd. lie Dixon, Byrain v . Tull (1880), 42 


Ch. D. 306 ; lie Jeffery, Nussey v. Joffory, [1914] 1 Ch. 

375. 

711. Husband & wife take separate 

shares.] — Testatrix gave her residuary personal 
estate “ between my brother W. his wife & their 
daughter.” She died in 1913. W. <fc his wife were 
married in 1873 : — Held : on the true construction 
of the will the residue was divisible in equal third 
shares, W. Sc Ills wife taking separately Sc not as 
one person. — Re Jeffery, Nussey v, Jeffery, 
[19141 1 Ch. 375 ; 83 L. J. Ch. 251 ; 110 L. T. 11 ; 
58 Sol. Jo. 120. 


Sub-sect. 2. — Effect of Divorce. 

See Part V., Sect. 1, post . 


Sect. 8.— PARAPHERNALIA. 

712. Effect of Married Women’s Property Act, 
1882 (c. 75).] — Above Act has not abolished the 
general law as to gifts of paraphernalia. A 
husband, who married after the passing of above 
Act made his wife valuable presents of jewellery. 
He stated that he only allowed her the use of 
them, she that lie gave them to her absolutely ; 
Sc her evidence was considered more to be 
relied upon than his. It also appeared that lie 
made the presents in the same manner & with 
the same words that lie had used in making her 
presents before marriage, Sc never gave her to 
understand that the jewels were only lent to her, 
till he took proceedings for a divorce. Most- of 
the presents were made on Christmas Days or her 
birthdays, or as “ peace offerings ” after disputes ; 
& she, to his knowledge, kept the jewels in her 
possession or at a bank in cases stamped with her 
initials : — Held : the question whether a gift to a 
married woman constitutes paraphernalia w as to be 
determined on the same principle as before the 
Act, Sc the proper inference from the facts above 
stated was that the jewels wore not paraphernalia, 
but the separate property of the wife. — Tasker 
v. Tasker, [1895] P. 1 ; 04 L. J. P. 30 ; 71 H. T. 
779 ; 43 W. It. 255 ; 11 T. L. R, 51 ; 1 1 R. 019. 
Annotation Consd. Masson, Tcmplier t\ Do Fries, [1009] 

2 K. B. 831. 

713. .] — Wearing apparel purchased by a 

married woman for her personal use with money 
supplied for the purpose by her husband is prinul 
facie her separate property, &, in the absence of 
evidence to rebut this presumption or to limit or 
qualify her possessory title, cannot be claimed by 
the husband as against an execution creditor 
of the wife. 

By [common law] the widow could not claim 
goods as her paraphernalia by reason of any gift 
from her husband, for such a gift was at common 
law impossible. The goods were the property of 
the husband & at his disposal in his lifetime, Sc 
liable to be taken in execution by his creditors, or 
to answer the claims of his creditors after liis 
death (Cozens-IIardy, M.R.). 

[Paraphernalia! was a right given by the common 
law to a widow ; it was not a right of the husband’s 
at all, but was a limitation of the legal rights of 
his exors. or administrators after his death. 

Since above Act has destroyed the husband’s 
right to all Ids wife’s personal chattels Sc has 
enabled her to acquire & own them as her own, 
either absolutely or subject to any lawful condition 
to which she may agree as if she were a feme sole , 
a right which was merely a limitation or an 
exception out of the former legal right of tho 
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husband has, in my opinion, no longer any 
existence. The widow’s right arose solely by way 
of exception out of the generality of the husband’s 
common law right to all her property. ... I am 
of opinion that since above Act the old common 
law exception of paraphernalia from the husband’s 
right to his wife’s chattels personal has ceased to 
exist (Farwell, L.J.). 

It appears to me that the only occasion on which 
an issue as to paraphernalia might perhaps still 
be raised . is a dispute as to the possession of 
property in the nature of ornaments & the like 
articles between a wife <fc the representative of her 
deceased husband. As between husband & wife, 
during their lifetime, or between either of them & 
the execution creditor of the other the only 
question as to the property in such articles can be 
whether they belong to the husband as his own or 
are the separate x^roperty of the wife (Kennedy, 
Jj..T. ). 

There can be no question of parax>hcrnalia 
during the husband’s life. — Masson, Templier & 
Co. v. 1)e Fries, [1909] 2 K. B. 831 ; 79 B. J. K. B. 
21 ; 101 L. T. 470 ; 25 T. L. R. 781 ; 53 Sol. Jo. 
744, C. A. 

Annotation: — Consd. Rondeau, Lcgrand v. Marks (1917), 

87 L. .F. K. R. 21 5. 


Sect. 9.— PIN MONEY. 

See Part VI., Sect. 9, sub-sect. 2, C., post. 


Sect. 10.— SAVINGS OF WIFE. 

Sun - sect. 1. — From Separate Property. 

714. Wife entitled to savings — Power of dis- 
posal.] — A feme covert who makes x>rofit Q f a rea | 
or personal estate, settled to her separate use, 
may dispose of such profit as she pleases. — Core 
v . Knight (1705), 2 Vern. 535 ; Prec. Ch. 255 

1 Eq. Cas. Abr. 00, pi. 4 ; 23 E. R. 910. 

-Consd. Messenger r. Clarke (1850), Exeli 

388; Jlumphery v. Richards (1856), 25 L. J. Ch. 412. 

Apld. Norman v. Villars (1877), 86 L. T. 663. Reid. lie 

Mackenzie, Mackenzie v. Edwards-Moss, L1911J 1 Ch. 

578. 

715. .] — Pltf. <fc his lady intermarried 

in 1803, & some years after the marriage an estate 
of inheritance of about £100 per annum descended 
to the lady ; whereupon she & her husband, by 
indenture, assigned & conveyed this estate to 
trustees & their heirs in trust to permit the lady 
from time to time, notwithstanding her coverture, 
without her husband, & not to be subject to his 
power or control, to apply & dispose of the rents, 
issues & profits thereof, as she should by any 
writing under her hand & seal, in the j>rcscnce of 
two or more witnesses, direct & appoint the lady 
by parsimony & frugality had in about twenty- 
two years’ time, saved about £1,400 out of this 
her separate estate : — Held : she having received 
the money had absolute x>ower i>o dispose of it as 
she thought fit, for by this power she was made in 


the nature of a feme sole ; & so decreed the whole 
£1,400 to be well disposed of to the nieces, in 
regard the money being paid to her, was absolutely 
in her own disposal. — G old v. Rutland (1719), 
1 Eq. Cas. Abr. 340 ; 21 E. R. 1092, E. C. 

716. .] — Where personal im>i>crty is 

given to a feme covert , to her sole <te separate use, 
she may dispose of it by will without the assent of 
her husband. — F ettiplack v. Gorges (1789), 3 
Bro. C. C. 8 ; 1 Ves. 40 ; 29 E. R. 374, L. 0. 
Annotations : — Consd. Messenger r. Olarko (1850), 5 Exeli. 

388. Apld. In the Goods of Smith (1858), 1 Sw. & Tr. 125. 
Consd. He Smith’s Estate, Clements v. Ward (1887), 35 
Ch. 1). 589 ; lie Lambert’s Estate, Stanton t». Lambert 
(1888), 39 Oil. D, 626. Retd. Roach v. Haynes (1803), 8 
Ves. 584 ; Sperling v. Roehfort (1803), 8 Ves. 164 ; Rich 
v. Cockell, Itieli *>. Hull (1S04), 9 Vch. 369 ; Parkes r. 
White (1805), 11 Ves. 209 ; Tappcnden v. Walsh (1811), 
1 Phillim. 352 ; Spitty v. Bayley & Shuttle worth (1852), 
18 L. T. O. S. 351 ; Bird v. Peagrum (1853), 13 C. B. 639 • 
Roberts r. Watkins 8c Howells (1877), 40 L. J. Q. B. 552. 

717. .] — Humpheuy v . Richards, 

No. 1109, post. 

718. .] — (1) A married woman, out 

of the savings of her separate estate, purchased 
stock in the name of a niece, & told the niece by 
letter that it was her intention that the stock should 
be for the niece herself, but took from the niece 
a power of attorney to receive the dividends, & 
sell the stock : — Held : on the death of the aunt 
the niece was entitled to the stock. 

(2) A husband furnished a house, which formed 
part of the separate estate of Ids wife, Ac allowed 
her to receive the profits from letting it as lodgings : 
— Held: he could not after her death question her 
disposal of such profits. — B eeciier v. Major 
( 1865), 2 Brew. & Sm. 431 ; 6 New Rep. 370 ; 13 
L. T. 54 ; 13 W. R. 1054 ; 62 E. R. 684, L. C. 

719. .] — Barrack v. M‘Culloch, No. 

730, post. 

720. .] — (1) The savings of a married 

woman out of her separate estate are her own 
property. 

(2) When furniture is settled upon a married 
woman & she replaces worn-out articles by 
buying new out of her separate income, the new 
articles so bought become iini)ressed with the 
original trust. — D uncan v. Cashin (1875), L. R. 
10 O. P. 554 ; 44 L. J. C. P. 225 ; 32 L. T. 497 ; 
23 W. R. 561 . 

Annotations : — Generally , Refd. Norman v. Villarn (1877), 36 
L. T. 663. Mentd. Engelbaek r. Nixon (1875), L. R. 10 
C\ |\ G45 ; Jennings v. Mather, [1901] 1 K. B. 108. 

721. Savings Invested in joint names of husband 
& wife.] — Real estate was purchased by a husband 
with savings arising from the separate estate of 
his wife ; & personal estate given to her separate 
use, was transferred into the name of her husband, 
who, during Ids life, received the income for her. 
The husband made a will devising the whole real 
& personal estate to his brother : — Held : to be the 
sexmrate estate of the wife, & the brother was 
declared to be a trustee for her. 

The savings of a wife’s separate estate were 
invested in the joint names of husband Sc wife. 
The fund was afterwards axqdied in the purchase 
of a real estate. After the death of the husband : 
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714 i. T I'ife entitled to savings — Power 
of disposal. ] — Money earned by a wife 
by her own labour in keeping boarders, 
8c deposited in the Post Office Savings- 
Bank to an account in her own name, 
is her own absolute property, 8c 
beyond fclio control 8c dominion of her 
husband.— Taylor v. Allen (1900), 
19 N. Z. L. R. 85.— N.Z. 

Q- — Acgviescoiee of h ushand. ] 

—-Carroll v. Fitzueralo (1881), 6 
A. R. 93.— CAN. 

719 i. .] — Mnrried Women’s Pro- 


perty Act, ] 877, s. 3, does not apply 
unless tlio wife’s employment was 
under some other person than her hus- 
band, or unless the trade, occupation, 
or business carried on by her was 
entirely removed from her husband’s 
control. — D ryden v. M'Gibbon, [1907] 
S. C. 1131 ; 44 Sc. L. R. 741 ; 15 

S. L. T. 125.— SCOT. 

721 i. Savings invested in joint names 
of husband «£• wife.] — A wife living with 
her husband carried on in the home in 
which they lived the business of o 
washerwoman. She put her own 8c 


her husband’s earnings which were 
about equal in amount into a common 
;}urse from which the expenses of tho 
household were defrayed & she placed 
;heir savings from their joint earnings 
: n deposit receipts repayable “to 
either of thorn 8c tho survivor.” Tho 
husband predeceased tho wife : — Held : 
onc-balf of tho sum so deposited be- 
longed to tho widow in her own 
right under 1877 Act, s. 3. — Mokiuson 
v. Taw'se's Exkcutoix (1888); 16 

It. (Ct. of Hess.) 247 ; 26 Sc. L. It. 
160.— SCOT. 
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Seel, \0.— -Savings of wife: Sub-sects, 1, 2 cfc 3, A, 

— Held : on the evidence, the estate belonged to 
the wife. — Darkjn v. Darkin (1853), 17 Beav. 578 ; 
23 L. J. Ch. 890 ; 22 L. T. O. S. 278 ; 2 W. R. 
135 ; 51 E. R. 1159. 

Annotations : — Refd. Lloyd v. Putfho, Evans v. Pughe (1872), 

42 L. J. Ch. 282 ; Dixon r. Dixon (1878), 9 Oil. D. 587 ; 

lie Blake, Blake v. Power (1889), 60 L. T. 6C3. 

722. Savings invested by husband for wife.] — 

Barrack v, M‘Culloch, No. 730, post, 

723. Arrears of Income of settled property.] — 

By a marriage settlement a sum of money, secured 
by a bond given to the trustees by J., was settled 
for the wife’s separate use for life, with limitations 
over. .1 . was left in the management of the trust 
estate, which he retained for some years at interest, 
& ultimately invested in his own name jointly with 
that of the surviving trustee. After the death of 
the husband, some arrears of the income remaining 
in the hands of J. were invested by him for the 
benefit of the lady, & he informed her of the fact. 
Shortly after this she married again : — Held : 
the arrears invested were not separate estate, but 
passed to the second husband. — Spicer v, Spicer, 
Sptcer v, Dawson, Lawford v . Spicer (1857), 24 
Beav. 305 ; 20 L. .1. Ch. 704 ; 29 L. T. O. S. 130 ; 
3 Jur. N. S. 1101 ; 5 W. R. 431 ; 53 E. R. 398. 
Annotations : ■ Refd. Giacometti v. Dredgers (1873), 8 Ch. 

App. 338. Mentd. Heath v. Creelock (1873), 21 W. Jt. 

380. 

724. Property purchased with savings.] — Testa- 
trix, having a general power of appointment 
reserved to her by her marriage settlement, by her 
will, gave a devise & bequest of all her residuary 
estate, except so much thereof as might remain 
subject to the trusts of her marriage settlement by 
reason of no specific disposition of any part thereof 
having been made by her under the power for that 
purpose therein contained, & of which that general 
devise & bequest was not to be taken as in execu- 
tion : — Held : she did not thereby except property 
subsequently purchased with savings out of her 
separate estate, winch was conveyed to uses 
similar to those contained in the settlement. 
Scmhlc : a purchase with savings out of separate 
estate is not affected by a covenant to settle after- 
acquired property. — LLucjhes v. Jones (1863), 1 
Hem. <fc M. 7(35 ; 2 New Rep. 417 ; 32 L. J. Ch. 
487 ; 9 E. T. 1 13 ; 11 W. R. 898 ; 71 E. R. 335. 

725. .] — Co-owners of lands, partly cus- 

tomary freehold & partly leasehold, worked a quarry 
on part of them A let the rest to agricultural 
tenants. Part of the undivided profits were from 
time to time laid out in purchases of other lands for 
purposes of the quarry, the lands so purchased 
being, in most cases, conveyed to trustees on trust 
for the persons expressly by name who were 
interested in the undivided profits constituting the 
purchase moneys, their heirs & assigns, & being in 
other cases conveyed to trustees without any 
express declaration of trust. One of the co- 
owners, a woman, married, & on her marriage a 
settlement of her shares & interest in the lands & 
quarry, plant k machinery, was executed, by which 
her shares & interest in the customary freeholds 
were treated as real estate, <fc her shares & interest 
in the entire property, both real & personal were 
settled on herself for life for her separate use 
without power of anticipation, with remainder to 
her husband for life, with remainder, in default 
of issue, in trust for her, her heirs, exors., adminis- 
trators & assigns. Further purchase of customary 
freehold land were, after her marriage, made from 
time to time, out of the undivided profits of the 
quarry, the land so purchased being conveyed to 


trustees, but without any trusts being declared, 
except in one instance, that of a purchase made in 
1849, in which case trusts were expressed on the 
instrument of conveyance, & were for the benefit 
of the co-owners, by name, in undivided shares, 
their heirs & assigns. In the books of account kept 
by the manager of the business these purchases 
were treated as if they had been purchases of 
stock-in-trade. These accounts were from time 
to time submitted to the parties interested, &, 
in particular, to the husband of the married 
woman. She having died without issue : — Held : 
her share in the purchases of land so made after her 
marriage devolved as real estate, & not as 
personalty, & having been made with savings of 
income, were not comprised in the settlement, 
but passed at once on her death to pltf., her heir- 
at-law & customary heir. — Steward v. Blakeway 
(1869), 4 Ch. App. 603, L. JJ. ; affg. (1868), L. R. 
6 Eq. 479. 

Annotations : — Mentd. A.-G. v. Hubbnck (1883), 10 Q. B. D. 

488 ; Re Hulton, Hulton v. Listor (1890), 62 L. T. 200 ; 

Davis v. Davis, [1894] 1 Ch. 393. 

From statutory separate property.] — See Married 
Women’s Property Act, 1882 (c. 75). 


Sttb-sect. 2. — From Proceeds of Husband’s 

Business. 

726. Savings belong to husband.] — A. was a 

baker, B. his wife, who lived with him, let apart- 
ments, & received the money. Having saved 
money by so doing, she, without A.’s knowledge, 
bought shares in a building society ; she after- 
wards sold out the shares & gave the proceeds to 
C. : — Held : A. might recover such proceeds from 
C. in an action for money had & received. 

The wife lived with him <fc merely assisted him 
in his business. While he attended to one branch 
she attended to another branch of it. 8he had 
no right to dispose of the money so acquired & 
could confer no title on deft. (Wightman, J.). — 
Armstrong v. Parkinson (1851), 17 L. T. O. 8. 
204. 

727. In default of evidence proving gift by 

husband.] — Mews v. Mews, No. 1285, post. 

728. .] — Barrack v . M‘Culloch, No. 730, 

post. 

729. Business carried on in husband’s 

absence — Husband lunatic.] — Pope v . Busiiell & 
Co., Burgess, etc. Claimants (1888), 4 T. L. R. 
610, C. A. 


Sub -sect. 3. — From Allowance by or on 

BEHALF OF HUSBAND. 

A. When Living Together. 

730. General rule.] — (1) Money received by a 
married woman out of the proceeds of her husband’s 
business, or saved by her out of moneys given to 
her by him for household purposes, dress, or the 
like, & invested by her in her own name, belongs to 
her husband. Secus as to moneys saved by her 
out of the income of her separate estate, & so 
invested. 

(2) Where such investment had been made by 
her husband for her, upon its being impeached by 
his creditors after his death : — Held : the onus 
was upon her to prove that the moneys were the 
savings of her separate estate. 

(3) She proved that they were saved out of 
rents of furnished houses, which were settled to 
her separate use : — Held : that tlirew back upon 
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the creditors the onus of proving that the furniture 
belonged to the husband, &, also, what part of the 
rents were to be attributed to the furniture. — 
Barrack v. M‘Culloch (1856), 3 K. & J. 110 ; 
26 L. J. Ch. 105; 28 L. T. O. S. 218; 3 Jur. 
N. S. 180 ; 6 W. U. 38 ; 69 E. It. 1043. 

Annotations :—Asto (1) Apld. Birkett v. Birkett (1908), 98 
L. 1 . 540. Refd. Mackenzie, Mackenzie v. Edwards - 
Mgs *. 1 / 57 *L ; Montgomery v. Blows, [1916] 

i K m J52 9 * A* 8 to Reid. Lumley v. Timms (1873), 28 
(«*r I; ?? 8 - ® en * rall v, Mentd. Nealo v. Day (1858), 7 
W. R . 45 ; Stephens v Hcathcoto (1860), 1 Drew. & Sm. 
138 ; K. v. Smith (1870), L. It. 1 O. C. It. 266. 


731. Pin money — Proceeds thereof — Seizure by 
husband’s creditors.] — A widow’s claim to para- 
phernalia must yield to the claims of her husband’s 
creditors ; though she may have bought the 
ornaments out of her own pin money ; provided 
she was living with her husband. — Tyrrel’s 
(Lady) Case (1674), 1 Freem. K. B. 304 ; Freern. 
Ch. 304 ; 89 E. It. 221 ; sub nom. Thirell’s (Lady) 
Case, 2 Eq. Cas. Abr. 155. 


732. Wife’s power of disposal.] — If a 

woman has pin money, or a separate maintenance 
settled on her, So she by management or good 
housewifery saves money out of it, she may dispose 
of such money so saved by her, or of any jewels, etc., 
bought with it, by writing in nature of a will, if 
she die before her husband, So shall have it herself, 
if she survive him, So such money, jewels, etc., 
shall not be liable to the husband’s debts. — Neal’s 
Case (prior to 1 691 ), cited Free. Ch. 44 ; 24 E. It. 
23. 

733. .] — If a woman has pin money, 

or a separate maintenance settled on her, So she 
by management or good housewifery saves money 
out of it, she may dispose of such money so saved 
by her or of any jewels bought with it, by writing 
in nature of a will, if she die before her husband, 
So shall have it herself, if she survive him, So such 
jewels, etc., shall not be liable to the husband’s 
debts. — Herbert v. Herbert (1692), Free. Ch. 
41 ; 1 Eq. Cas. Abr. 66 ; 24 E. It. 23. 

.] — jS toe, generally , Fart VI., Sect. 9, sub-sect. 

2, C., post. 


734. Maintenance allowance — Separate main- 
tenance settled on wife — Wife’s power j)f disposal.] — 

Neal’s Case, No. 732, ante . 

735 . .] — Herbert v. Herbert, 

No. 733, ante. 

736. .] - — Savings by a married woman 

from her maintenance money are her separate 
property. — Bletsow v. Sawyer (1684), 1 Vern. 
244 ; 23 E. It. 442 ; subsequent proceedings , sub 
nom. Sawyer v . Bletsoe (1694), 2 Vern. 328. 

Annotation: — Refd. Shafts bury v. Shaftsbury (1716), 2 
Vern. 747. 


737. Housekeeping allowance.] — Where the 
wife had saved a considerable sum of money out 
of housekeeping, & a bill being brought against 
her for a discovery of what she had saved, she 
insisted she was not bound to a discovery ; So on 
exceptions the answer was held sufficient. — 
Mangey v . Rungerford (prior to 1734), cited in 
2 Eq. Cas. Abr. App. 156 ; 22 E. R. 133. 

Annotation: — Refd. Stamvay v. Styles (1734), 2 Eq. Cas. 

Abr. 156. 

738. .] — A husband voluntarily & after 

marriage allowed the wife for her separate use to 


make profit of all butter, eggs, pigs, poultry, & 
fruit beyond what is used in the family ; out of 
which his wife saved £100 wliich the husband 
borrowed So died. The ct. allowed this agreement 
to encourage the wife’s frugality : So the wife shall 
come in a creditor for this £100 especially there 
being no defect of assets to pay debts. 

Testator allowed his first wife to dispose So make 
a profit of all sucli butter, eggs, poultry, pigs, 
fruit & other trivial matters arising from the farm, 
for her own separate use, calling it her pin money, 
... & he also confessed that . . . wanting some 
money, he had been obliged to borrow £100 of his 
wife. ... It was the strongest proof of the 
husband’s consent that the wife should have a 
separate property in the money arising by these 
savings, in that he had applied to her & prevailed 
with her to lend him this sum ( per Cur.). — 
Slanning v. Style (1734), 3 F. Wins. 334 ; 24 
E. K. 1089 ; sub nom. Stanway v. Styles, 2 
Eq. Cas. Abr. 156, n., L. C. 

Annotation s : — Consd. Walter v. Hodge (1818), 1 Wilfi* C*b. 
445 ; Anhwortli r. On train (1877), 5 Cli. D. 923. , Refd. 
Messenger t». Clarke (1850), 5 Ex eh. 388, Mentd. He 
Parry, Scott v. Leak (1889), 42 Ch. I). 570 ; Re Ambler, 
Woodhead v. Ambler (1905), 74 L. .T. Ch. 367. 

739. Treated by husband as wife’s 

property.] — Withers v. Berry (1895), 39 Sol. Jo. 
559, 1). C. 


13. When Living Apart 

740. Maintenance allowance — Wife’s right to 
alienate savings.] — A wife being parted from her 
husband, & having a separate allowance, may 
make a gift of her savings, as if she were a feme 
sole; & the person to whom such gift is made, 
shall not be considered as a trustee for the husband. 
— Cage v. Lister (1705), 2 Bro. Pari. Cas. 4 ; J 
E. It. 755, H. L. 

Annotation : — Expld. Messenger v. Clarke (1850), 5 Exch. 
388. 


741. Separation agreement not under 

seal.] —A husband & wife separated by agreement, 
not under seal, & at that time be agreed to allow 
her a certain sum weekly, for her support, which 
was paid, & she saved a certain portion of her 
allowance So invested it in stock, but a few days 
before her death she sold out the stock, So disposed 
of the proceeds by way of gift ; — Held : the 
husband was entitled to recover back the money 
so given, in an action for money lent, against the 
person who received it. — Messenger v. Clarke 
(1850), 5 Exch. 388 ; 19 L. J. Ex. 306 ; 15 L. T. 
O. S. 233 ; 14 .lur. 748 ; 155 E. R. 169. 

Annotations : — Consd. Brooke v. Brooke (1858), 25 Bcav. 

342. Refd. Bird v. Peugrmn (1853), 13 C. B. 639 ; l)e 

Chafelnin v. Do Ponligny (1859), 1 Sw. & Tr. 411. 

742. .] — Husband So wife had, for many 

years, lived So were still living separate. The 
husband remitted money for her maintenance So 
support. She saved a considerable portion ; — 
Held : the husband could not recover back these 
savings, So a demurrer to a bill by the husband 
against his wife So her bankers for that object 
was allowed. — Brooke v. Brooke (1858), 25 


Beav. 342 ; 27 L. J. Ch. 639 ; 31 L. T. O. S. 244 ; 
4 Jur. N. S. 472 ; 53 E. It. 667. 

Anmdations : — Distd. Birkett v. Birkett (1908), 98 L. T. 
540. Refd. Butler v. Butler (1885), 16 Q. B. I). 374. 


PART IV. SECT. 10, SUB-SECT. 3.— A. 

i. Housekeeping allowance .] — 
ays saved by a wife out of 
allowance made to her by her 
husband for housekeeping purposes, 
& deposited by her from time to time 
Jn a Savings Bank in her own name, 
are within M. W. P. Act, 1890, & are 
deemed her separate property until 


the contrary is proved. — Jack v . 
Smatl (1905), 2 C. L. H. 684.— AUS. 

737 II. .] — A husband who hands 

over ail his earnings to his wife upon 
an agreement between them that any 
balance saved from the cost of living 
be invested in real estate for their 
mutual benefit, share & share alike, 
is entitled, in the event of a separation, 
to an undivided half interest in all 


investments so made. — M cKissock v. 
MoKissook (1913), 18 B. C. K. 401 ; 
13 D. L. R. 822 ; 4 W. W. K. 1327.— 
CAN. 

PART IV. SECT. 10, SUB-SECT. 3.- B. 

740 i. Maintenance allowance — Wife's 
right to alienate savings.] — Logan v. 
Loqan, [19201 S. C. 537. — SCOT. 
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Sect. 10 . — Savings of wife; Sub-sect. 3, B. Sects. 

11 12. Part V. Sect. 1 : Sub-sects. 1 & 2.] 

743. Alimony of divorced wife.] — A 

husband held not entitled, after Ids wife’s death, 
to claim from her exors. money saved by her out 
of permanent alimony granted to her on her 
divorce from him a mensd et ihoro , & bequeathed 
by her will. — Moore v. Barber (1865), 5 Gift*. 43 ; 
ft New Rep. 31ft ; 34 L. J. Oh. GG7 ; 12 L. T. 604 ; 
29 J. P. 677 ; 11 Jur. N. S. 539 ; 13 W. R. 935 ; 
ftft E. R. 915. 

744. Husband a lunatic — Separate use not 

mentioned in lunacy order.] — The savings of an 
annual allowance for her separate maintenance, 
paid to the wife of a lunatic living apart from her 
husband, under an order in lunacy, are her separate 
property, although the order does not expressly 
state that the allowance is for her separate use. — 
In the Goods of Tharp, Tharp r. Macdonald 
(1878), 3 P. D. 7 ft ; 38 L. T. 807 ; 2ft W. R. 770, 
C. A. 

Annotations Refd. He Lambert’s Estate, Stanton v. 

Lambert (1888), 39 Ch. D. 626. Mentd. Phillips v. 

Jenkins (1880), 44 L. T. 281 ; In the Goods of Tomlinson 

(1881), 6 P. D. 209 ; Ilurding v. Sutton (1888), 59 L. T. 

838 ; He Parker’s Trusts, [1894 ] 1 C'h. 707 ; In the Estate of 

Hoys, Walker v. Gasldll, [1914] P. 192. 

745. Wife’s right to alienate.] — 

(1) A sum ordered by the Lords Justices, in 
exercise of their jurisdiction in Lunacy, to be paid 
to the wife of a lunatic is an allowance for her 
maintenance & personal benefit, & they will not 
order it to be paid t-o any other person. 

(2) Alimony is not property within Matrimonial 
Causes Act, 1857 (c. 85), s. 25. Alimony is not 
in its nature property, but is a sum ordered by 
the ct., having regard to the circumstances of the 
husband & wife, to be paid to the wife for her sole 
maintenance, & is not alienable. A marred woman 
obtained a decree for judicial separation from her 


husband, & the ct. subsequently ordered the 
husband to pay her permanent alimony after the 
rate of £00 per annum. The husband became a 
lunatic, & an order was made in Lunacy that out 
of the interest of a fund standing to the credit of 
the lunacy the annual sum of £60 should bo paid 
to the wife in respect of her aforesaid alimony. 
The wife purported to assign the annuity to her 
nephew : — Held : she could not alienate it. — 
Be Robinson (1884), 27 Oh. D. 100 ; 53 L. J. Ch. 
98ft ; 51 L. T. 737 ; 33 W. R. 17, C. A. 

Annotations: — As to (2) Consd. Watkins v. Watldns, [1896] 
P. 222 ; Smith r. Smith, [1923] P. 191 ; Walls v. Legge, 
[1923] 2 K. B. 240. Refd. Linton v. Linton (1885), 15 
g. 13. I). 289 : Anderson v. Hay (1890), 7 T. L. R. 113 ; 
Kerr v. Kerr (1897), 77 L. T. 29 ; Maclurcan v. Maelurcan 
(1897), 77 L. T. 474. 

746. Money remitted unconditionally.] — A 

husband who goes abroad temporarily to seek 
employment & during his absence remits sums of 
money to his wife unconditionally, part of which is 
used by the wife for the maintenance of herself 
& children, the balance being saved & deposited 
iti the Post Office Savings Bank in her own name, 
is entitled, upon a separation taking place between 
the parties, to the sum so saved. — Birkett v. 
Bjrkktt (1908), 98 L. T. 540 ; 24 T. L. It. 284 ; 
52 Sol. Jo. 2JL J>. C. 

Annotation : — Refd. Montgomery v. Blows, [1916] 1 K. B. 
899. 


Sect. 11.— CONFLICT OF LAWS. 

See Part XV., post . 


Sect. 12.- EFFECT OF DIVORCE OR SEPARA- 
TION. 

See Part V., post. 


Part V. Effect of Divorce or Separation with Regard to 

Wife’s Property. 


Sect. 1. — DIVORCE. 

Sub-sect 1. — Property Limited to Husband 

and Wife. 

747. Land conveyed before 1883 — Tenancy by 
entireties — Becomes joint tenancy.] — (1 ) Lands 
were conveyed before the commencement of 
Married Women’s Property Act, 1882 (c. 75), to a 
husband & wife & to the survivor in fee : — Held : 
so long as the marriage lasted, husband & wife 
were tenants by entireties, but after the marriage 
was dissolved each became a joint tenant, & the 
wife’s interest belonged to her separate use, & 
she was entitled to an account as from the date of 
the divorce. 

(2) Other estates were conveyed after the com- 
mencement of Married Women’s Property Act, 
1882 (c. 75), in terms which but for their marriage 
would have given them a joint estate : — Held : the 


wife had therein a joint estate to her separate use, 
A she had a right to an account of the rents & 
profits as from the date when tlie husband & wife 
ceased to live together. — Tiiornley v. Thornley, 
[1893] 2 Ch. 229 ; 62 L. J. Ch. 370 ; 68 L. T. 199 ; 
41 W. R. 541 ; 9 T. L. R. 254 ; 3 R. 311. 

Annotation : — Ah to (l) & (2) Consd. Dunbar v. Dunbar, 
11909] 2 Ch. 639. 

748. Land conveyed after 1883 — Joint tenancy 
— Unaffected by divorce.] — Tjlornley v . Thorn- 
ley, No. 747, ante. 


Sub-sect. 2. — Property Subject to 

M ARRI A OE S ETTLE ME NT. 

749. No issue of the marriage — Wife abso- 
lutely entitled — Post - nuptial settlement.] — A 


PART V. SECT. 1, SUB-SECT." 2. 

r. Effect on wife's interest .] — By 
the law of Scotland, a married woman 
divorced by her adultery forfeits ail 
the provisions mado for her by her 
husband or his relatives by marriage 
contract, & she is considered with 
regard to such provisions a8 if she were 
naturally dead. — He Drummond (1805), 
12 L. T. 172.— SCOT. 


s. .] — Divorco for desertion in- 

volves a forfeiture of all claims 
under a marriage settlement, whether 
ante-nuptial or post-nuptial ; the 
Statute of 1573, e. 55, declaring that 
“ the offenders shall tync & Jose tocher 
& donationes propter nuptius .” Divorce 
for adultery involves the same penal 
forfeiture as that which arises from 
divorce for desertion, although the 
statute is silent as to divorce for 


adultery. — v. Farquhar 

(1872), L. ii 2 8c. Div. 192.— SCOT. 

t. .] — By an ante-nuptial con- 
tract of marriage policies of insur- 
ance effected on a husband’s life with 
the sums insured &c bonuses arising 
thereon were conveyed by him to 
trustees with directions that upon his 
death they should pay to Ills spouse 
if she survived him the free income 
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married woman under a general power of appoint- 
ment exercisable during coverture, by deed of 
appointment executed after marriage, appointed 
the property to trustees on trust during the joint 
lives of herself & her husband for her solo & 
separate use ; & if she should survive her husband, 
on tru«t for herself absolutely, but in case she 
predeceased him, as she should appoint ; & in 
default of her appointment, to her next of kin. 
There were no children, & the marriage having been 
dissolved by a final decree of dissolution on account 
of the husband’s misconduct : — Held : the wife 
was absolutely entitled. — Jessop v . Blake (1862), 
3 Gift. 639 ; 6 L. T. 45 i ; 8 Jur. N. S. 537 ; 10 
W. R. 643 ; 66 E. R. 563. 

Annotation : — N.F. Fitzgerald v . Chapman (1875), 1 Cli. I). 

5 (S3. 

750. — — Marriage articles.] — Under 

marriage articles, the personal property of the wife, 
who was then an infant, was agreed to be settled 
upon the usual trusts, with an ultimate trust for 
the wife absolutely, if she survived. No settle- 
ment was executed on the wife’s attaining twenty- 
one. There were no children of the marriage. A 
decree for dissolution of the marriage was made by 
the Divorce Ot. on the suit of the wife. The wife 
filed her bill against her late husband & the 
trustee of the marriage articles for payment of the 
trust fund : — Held : she was entitled to have the 
trust fund paid to her.-— Swift v. Wenman (1870), 
Jj. R. 10 Eq. 15 ; 39 D. J. Ch. 336 ; 22 L. T. 191 ; 
18 W. R. 480. 

Annotation : — N.F. Fitzgerald v. Chapman (1875), 1 Ch. 1). 

751. .] — By a marriage settlement 

property belonging to the 1 wife was settled upon her 
for life for lier separate use?, «te after her death, in 
case there should be no children of the marriage, 
<S u her husband should survive her, subject to the 
payment of the income thereof to the husband for 
his life, in trust for such of her kindred as she should 
by will appoint, & in default of appointment for 
her next of kin, in case she should survive her 
husband in trust for her absolutely. Subsequently 
certain real A personal estate was devised & 
bequeathed to the trustees of the settlement to 
be held by them upon the same or the like trusts 
& subject to the same the like powers & 
provisions as were in & by the same settlement 
declared. The marriage was dissolved by a decree 
of the Divorce Cl., & there having been no children 
of the marriage, the wife filed a bill against her 
former husband & the trustees of the settlement 
to have the property conveyed & transferred to 
her : — Held : she was absolutely entitled to the 
property comprised in the settlement, <to also to 
that bequeathed to the trustees upon the trusts 
of the settlement. — Eussell v. Dowding (1872), 
D. R. 14 Eq. 421 ; 41 L. J. Ch. 716 ; 27 L. T. 406 ; 
20 W. R. 881 ; subsequent proceedings (1881), 27 
Ch. D. 237. 

Annotation : — N.F. Fitzgerald v. Chapman (1875), 1 Ch. 1). 

563. 

752. Effect on husband’s interest — Divorce 
before property in possession.] — By a decree of the 
Cl. of Divorce a marriage between a husband & 
wife was declared to be dissolved. At the date of 
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the decree the wife was entitled to a reversionary 
interest in a sum of stock which was not settled 
before her marriage, «te had been the subject of a 
post-nuptial settlement. After the decree, the 
fund fell into possession & the divorced wife took 
steps to realise the fund, but before it was recovered 
she died : — Held : the same consequences as to 
property must follow the declaration of dissolution 
by the Divorce. Ct., as if the marriage contract 
had been annihilated & the marriage tie broken on 
that date ; those -rights of the divorced husband 
which depended upon the contract ceased at the 
same date ; & the exors. of the divorced wife were 
entitled to the fund. — Wilkinson v. Gibson (1867 ), 
L. R. 4 Eq. 102 ; 36 L. J. Ch. 646 ; 16 L. T. 733 ; 
15 W. R. 983. 

Annotations : — Refd. Codrington v. Lindsay (187*3), 8 Oli. 

App. 581 ; Fitzgerald r. Chapman (1875), 1 Ch. 1). 563 ; 

Allcard v. Walker, (18U6J 2 Ch. 369. 

753. .] — By a marriage settlement pro- 

perty, in which the wife & her father were jointly 
interested, was settled upon trust for the wife 
during the joint lives of herself & her husband, &, 
after her decease, for him for his life, & then upon 
trusts for the children of the marriage, of whom 
there were none living, & in default of children, 
for the wife absolutely if she should survive, but 
if she should die in the husband’s lifetime, then a? 
she should by will appoint, & in default of appoint- 
ment, for her father. The marriage was dissolved 
on the petition of the wife. In a suit by the wife 
claiming to be absolutely entitled to the trust 
fund : — Held : the husband’s rights were not 
forfeited by the dissolution of the marriage, & the 
bill must be dismissed with costs. — Fitzgerald v. 
Chafman (1875), 1 Ch. D. 503 ; 45 L. J. Ch. 23 ; 
33 Li. T. 587 ; 24 W. R. 130. 

Annotations : — Folld. Burton v. Sturgeon (1876), 21 W. It. 

772. Refd. He Rosier \j Trusts (1877), 37 L. T. 426: 

Haml ton v. Hamilton, [1892] 1 Ch. 396. 

754 . .] — By a marriage settlement the 

wife’s property was settled upon trust for her for 
life, & after her decease, as to one moiety, in trust 
as she should appoint, &, in default of appointment, 
as to real estate for her heirs, & as to personalty for 
her next of kin ; & as to the other moiety, in trust 
for the husband absolutely. The wife obtained 
an absolute decree for dissolution of the marriage, 
& afterwards filed a bill to have the settled property 
transferred to her : — Held : the husband’s rights 
under the settlement were not forfeited by the 
dissolution of the marriage, & the bill must be 
dismissed. — Burton v. Sturgeon (1870), 2 Ch. D. 
318 ; 45 L. J. Ch. 633 ; 34 L. T. 706 ; 24 W. R. 
772 C A. 

Annotations : — Refd. Re Rosicr’s Trusts (1877), 37 L. T. 

426 ; Hamilton v. Hamilton, [1892] 1 Ch. 390. 

755 . Settlement Induced by husband’s 

misrepresentation.] — By a marriage settlement 
alleged to have been made in consequence of false 
representations by the husband, a policy of assur- 
ance on the life of the wife’s mother was settled 
on the usual trusts, giving the husband a life 
interest after the death of the wife. The marriage 
was dissolved soon after its celebration on the 
ground of the husband’s adultery & desertion. 
There was no issue. The trustees of the settlement, 


thonco arising during her lifetime as 
an alimentary allowance, not affect- 
able by the deeds or debts of any 
futnro husband she might marry. 
The marriage haying beon dissolved 
by decree of divorce obtained by tlio 
wife on account of her husband’s 
adultery : — Held : she was not en- 
titled to aliment until the sums 
insured should become payable by his 
death. — Stewart v. Stewaht (1872), 

J. — VOL. XXVII. 


10 Macph. (Ct. of Scss.) 472 ; 44 

So. Jur. 264. — SCOT. 

a. .] — A husband executed a 

trust deed inter vivos in which ho pro- 
vided an annuity for liis wife should 
she survive him. Six weeks after he 
raised an action of divorce against her 
& subsequently obtained decree of 
divorce : — Held : the wife’s right to 
the annuity waH extinguished by the 


decree of divorce.—niTOHiE v. 
Ritchie’s Trustees (1874), IK. 
(Ct. of Sens.) 987 ; 11 Sc. L. It. ^09. 

SCOT. 


b j — A liferent provision in 

a wife’s favour in the trust assigna- 
tion is a proper matrimonial provision 
which is forfeited in consequence of 
the divorce. — 11 eddkrwick v. Morison 
(noth 4 F. (Ct. of Sees.) 16 3. -SCOT. 

H 
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Sect. 1. — Divorce: Sub-sect, 2. Sect. 2: Sub-sects . 

1 & 2.J 

haying no funds to keep up the policy, 
assigned it absolutely to the wife, who paid the 
premiums from the date of such assignment. On 
the death of the assured the assurance society, 
after some delay, paid the money due on the policy 
into ct. on the ground that the wife could not give 
a discharge : — Held : under the special circum- 
stances, the husband had no claim on the fund ; 
the society was nevertheless justified in paying the 
money into ct., but it must pay interest from the 
time when the money became payable till it was 
paid into ct., though there was then no legal hand 
to receive it. — Be Rosier’s Trusts (1877), 37 
L. T. 420. 

Variation of settlements .] — See Part XIII., Sect. 
22, sub-sect. 5, post. 

Marriage settlements generally.! — See Settle- 
ments. 


children, so that no part of it should be under 
trust, but to be “ entirely at her own disposal, to 
give to any of her children who may be kind & 
dutiful to her ” : — Held : (1) the husband’s 

covenant did not extend to the property so be- 
queathed to his wife for her separate use, so as to 
entitle him to have a moiety of it ; ( 2 ) the wife, 
B., took an estate for her separate use during her 
life, A she had a general power of appointment. — 
Ker v. Ruxton (1852), 19 L. T. O. S. 268 ; 16 
Jur. 491. 

759 . .] — Where the acknowledgment 

of a party to a fine was taken before comrs. who 
were aware of the fact of her being a married 
woman, A of the non-concurrence of her husband, 
but the parties were living separate under a deed 
by which the husband covenanted not to interfere 
with his wife’s property, the ct. refused to 
reverse the fine, at the instance of the husband, but 
left him to his common law remedy. — Cheek v. 
Bootle (1834), 4 Moo. A S. 460. 

760. Grant of administration.] — 

Qu. : whether a husband who, by a deed of 


Sect. 2.— SEPARATION. 

Sub-sect. 1. — Separation Under Agreement. 


756. Wife entitled to property acquired during 
separation.] — By a deed of separation between a 
husband A wife residing in America, who agreed 
to live apart, it was agreed that the wife should be 
at liberty to carry on business, & retain for her 
own use all her present A future property. Under 
the will of R. she became entitled to a sum of £3 
per cent. Consols, which, by an order of the ct., 
made after the separation, was carried to the 
account of the share of the husband A wife. 
.Nothing having been heard of, though inquiries 
had been made for, the husband during a period 
of fourteen years, the ct., on a petition presented 
by the wife, asking for the transfer into her name 
of the Consols, directed that they should be sold 
&> the proceeds paid to her on her sole receipt. — 
Whitlow v . Dilworth (1854), 2 Sm. A G. 35 ; 
18 Jur. 445 ; 2 W. R. 150 ; 65 E. R. 290. 

757. .] — A. A B. married in 1811 ; in 1817 

they verbally agreed to separate, A not to interfere 
with each other, A divided their then furniture 
A elTects. They never again cohabited, A the wife 
supported herself by her own industry, A acquired 
property, which she disposed of by will in 1856. 
Probate of this will was opposed by the husband , 
who asserted liis marital right to his wife’s property : 
— Held : under the circumstances, the property had 
been acquired to the wife’s sole A separate use, 
A the jus disponendi would therefore attach to such 


property.— Haddon v. Fladoate (1858), 1 Sw. 
A Tr. 48 ; 27 L. J. P. A M. 21 ; 30 L. T. O. 8 . 
370 ; 6 W. R. 456 ; 164 E. R. 623. 

Annotation s ; — Refd. In the Goods of Pepper (1874), 31 L. T. 
274 ; In the Goods of Tharp (1878), 3 P. D. 76. 


758. Agreement by husband In separation deed 
— Resigning claims to wife’s property.] — A hus- 
band, in a deed of separation from his wife, B., 
covenanted with trustees to assign upon certain 
trusts for her benefit one-half of all property 
coming to her or him in her right, A it was agreed 
t hat the other half should belong to him absolutely. 
One of the trustees, by will, gave a share of her 
property to A., a married lady, for her separate 
use for life, with a general power of appointment on 
her decease. She gave another share to B., the 
wife who was separated from her husband, for her 
separate use for life, with remainder to her children. 
By a codicil she revoked the bequest of this last 
share, A directed B. should have her share the same 
as A!, to be at her own disposal, independent of her 


separation, has resigned all claim to the property 
of his wife is thereby excluded upon her death, in 
liis lifetime, from taking any interest as her 
representative, in such a case the ct. will not 
grant administration to the next of kin of the wife 
unless the husband be cited . — In the floods of 
Oranmoke A Browne (1861), 30 L. J. P. M. A A. 
183 ; 25 J. P. 504. 

761. .] — By a deed of separation 

it was provided that all the property of which the 
wife was possessed should be for her separate use, 
without interference on the part of the husband, in 
like manner as if lie were dead ; A that-, in case of 
the wife’s death, her property should go to the 
persons who would have been entitled under Statut e 
of Distributions if she had survived her husband. 
The wife afterwards died intestate A without 
issue. The ct. passed over the husband, A granted 
administration to the father of the intestate, 
limited to the property covered by the separation 
deed. — Allen v. Humphry* (1882), 8 P. D. 16 ; 
52 L. J. P. 24 ; sub nom . In the floods of Hum- 
phreys, Allen v. Humphreys, 48 L. T. 125 ; sub 
nom. Humphreys v. Allen, 47 .T. P. 24 ; 31 W. It. 
292. 

Annotation : —Refd. In the Goods oj Megrson (1891)), 80 L. T. 
295. 

762. .] — A married woman 

executed a deed of separation, which provided that 
on her death her property should go as though her 
husband were already dead, A died while the deed 
was alleged to be still in operation, A while the 
husband was said to be largely indebted to the 
estate of deceased for payments due under the 
deed : — Held : letters of administration ought not 
to be granted to deceased’s next of kin without 
citing the husband, on the ground that he might 
dispute the deed . — In the Good « of Meg son (1899), 
80 L. T. 295. 

763. Wife’s power of disposition.] — Haddon v. 
Fladgate, No. 757, ante . 

764. By will.] — By a deed of separation 

made between a husband A a wife A trustees, A 
duly acknowledged by the wife, it was .agreed that 
the wife should hold all the real A personal estate 
of the husband A wife, or either of them in right 
of the wife, as her separate j)roperty, A should have 
power, by will, to devise or bequeath same. The 
husband then jmrported to convey to a trustee 
all such real A personal estate, to be held upon 
corresponding trusts : — Held : though the wife 
did not expressly convey real estate vested in 
her, it was the intention of the deed that she should 
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have power to dispose thereof as if she was un- 
married, & accordingly that a certain estate of 
which a trustee was seized in trust for her separate 
use during her life, with remainder to herself in 
fee, passed by her will. A married woman may 
pass her separate real estate by deed or will as a 
feme sole. — Pride v . Bubb (1871), 7 Oh. App. 64 ; 
41 L. J. Ch. 105 ; 25 L. T. 890 ; 20 W. 11. 220, 
L. C. 

Aimotations : — Consd. Carter v. Carter, [189C] 1 Ch. (52. 
Retd. Dye v. l)ye & Beloe (1883), 47 J. P. 520 ; Johnson v. 
Johnson (1887), 56 L. J. Ch. 326. 

Contracts of separation.] — See Part XI., post. 


Sub-sect. 2. — Judicial Separation. 

See Matrimonial Causes Act, 1857 (c. 85), s. 25 ; 
Matrimonial Causes Act, 1858 (c. 108), s. 8, &, 
now Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 194. 

765. Wife entitled to property acquired during 
separation.] — A husband deserted his wife im- 
mediately after her marriage in 1846, & she was 
supported by her sister. In 1848 an annuity was 
bequeathed to her for her life, which the trustee 
accumulated until 1862, when the wife obtained a 
decree for a judicial separation. In 1863 the ct., 
on the petition of the wife & her sister, ordered 
the whole accumulations, amounting to £1,315 
stock, to be paid over to the sister to the exclusion 
altogether of the husband. — Re Boiu> (1863), 32 
Beav. 621 ; 2 New Rep. 349 ; 33 JL,. .T. Ch. 180 ; 
8 1 1 . T. 625 ; 9 Jur. N. S. 710 ; 11 W. R. 845 ; 
55 E. R. 214. 

766. .] — Where a married woman entitled 

to a reversionary int erest in personality has joined 
with her husband in mortgaging such interest, 
& has afterwards obtained a decree of judicial 
separation, <fc is living apart from her husband, 
on the property coming into possession she is 
entitled to it .absolutely under Matrimonial Causes 
Act, 1857 (c. 85), s. 25, & Matrimonial Causes Act, 
1858 (c. 108), s. 8 . — Re Insole (1865), L. 11. 1 Eq. 
470 ; 35 Beav. 92 ; 35 J* J. Ch. 177 ; 13 L. T. 
455; 11 Jur. N. 8. 1011 ; 14W.R.100 ; 55 E. R. 829. 

Annotations : — Apld. Rc Emery’s Trusts (1884), 50 L. T. 

107. Refd. Waite v. Morland (1888), 38 Ch. D. 135. 

767. .] — By a decree of judicial separation 

the wife’s choses in action not reduced into 
possession at the date of the decree become, under 
Matrimonial Causes Act, 1857 (c. 85), s. 25, her 
absolute property as if she were a feme sole . Where 
a wife instituted a suit to enforce her equity to a 
settlement of a trust fund, & while the suit was 
pending obtained a decree of judicial separation 
from her husband on the ground of cruelty, the 
ct. ordered the fund to be paid to her, & refused 
the husband his costs. — J ohnson v. Bander 
(1869), Ij. R. 7 Eq. 228 ; 38 L. J. Ch. 229 ; 19 
L. T. 592 ; 17 W. R. 272. 

Annotations : — Apld. Re Coward & Adam’s Purchase (1875), 

L. R. 20 Eq. 179. Folld. Rc Emery’s Trust (1884), 50 

L. T. 197. 

768. .] — Testator by will dated July 2, 

1870, gave a legacy to a married woman for her 
separate use without power of anticipation, & 
directed that “ for the purpose of securing to her 
the separate enjoyment without power of anticipa- 
tion against any husband for the time being, the 
trustee should settle the legacy in such manner as 
would carry out the purpose.” Previously to the 
date of the will the legatee had been judicially 
separated from her husband, & had ever since lived 
apart from him : — Held : she was entitled to have 
the legacy paid to her. — M unt v. Glynes (1872), 
41 L. J. Ch. 639 ; 27 L. T. 366 ; 20 W. R. 823. 


769. — — .] — A married woman, subsequently 
to obtaining a decree of judicial separation from 
her husband, became absolutely entitled to certain 
sums of stock : — Held : under Matrimonial Causes 
Act, 1857 (c. 85), s. 25, the stock belonged to her 
as if she were a feme sole, & was not included in a 
covenant in her marriage settlement to settle all 
property which she or her husband in her right 
might acquire “ during the coverture.” — Dawes 
v. Creyke (1885), 30 Ch. I). 500; 54 L. J. Ch. 
1096 ; 53 L. T. 292 ; 33 W. R. 869. 

Annotations : — Consd. Davenport v. Marshall, [1902J 1 Ch. 

82. Reid. Waite r. Morland (1888), 38 Ch. I). 135. 

770. .] — A marriage settlement contained 

a covenant to settle all property to which the wife 
then was, or she or her husband in her right should, 
during the intended marriage, become beneficially 
entitled in possession or reversion. A judicial 
separation was subsequently decreed between the 
husband & wife. At the date of the settlement the 
wife was entitled to a reversionary interest, which 
fell into possession during the separation ; & she 
became entitled during the separation to some 
personal property under the will of her mother : — 
Held: (1) the reversionary interest was bound by 
the covenant ; (2) the property acquired during 

tiie separation was not bound, because the object 
of the covenant was to exclude the husband, &, 
inasmuch as he was excluded by Matrimonial 
Causes Act, 1857 (c. 85), s. 25, the covenant was 
inoperative during the separation. — Davenport v. 
Marshall, [1902J 1 Ch. 82 ; 71 L. J. Ch. 29 ; 85 
L. T. 340 ; 50 W. R. 39 ; 46 Sol. Jo. 30. 

Annotation : —Generali}/, Mentd. Re Bankes, Reynolds r. 

Ellis, [1902] 2 Ch. 333. 

771. Subsequent death of husband — Right of 

widow to share in effects.] — A widow, who has 
been divorced a metisd et tlioro, on the ground of 
adultery, is nevertheless entitled to a share in the 
effects of her deceased husband, under Statute of 
Distributions, 1671 (c. 10). — Rolfe v. Perry 

(1863), 1 New Rep. 428 ; 32 D. J. Ch. 149 ; 9 
Jur. N. S. 491 ; 1 1 W. R. 357. 

Annotation : — Reid. He Eleom, Lay born v. Grover Wriglit, 

11894] 1 Ch. 303. 

772. Reversionary interest falling in during 
separation.] — Davenport v. Marshall, No. 770, 

ante. 

773. Acquisition must be after decree.] — Waite 
v . Morland, No. 886, post. 

774. Effect of resumption of cohabitation.] — 

A husband & wife, when before the Divorce (4., 
made an agreement in writing that if judicial 
separation were decreed the wife should be per- 
mitted to enjoy during her life certain furniture, 
hut that if she annoyed her husband her enjoy- 
ment of it should cease. Judicial separation was 
decreed, & the wife took possession of the furniture. 
The 1) us band & wife afterwards resumed cohabita- 
tion : — Held : in an action by the wife to recover 
the furniture, that the agreement came to an end 
when cohabitation was resumed ; & as the wife 
was entitled to the furniture during separation 
only, she took nothing under Matrimonial Causes 
Act, 1857 (c. 85), s. 25, which relates to property 
acquired by a wife during separation. — Nicol v. 
Nicol (1886), 31 Ch. D. 524 ; 55 E. J. Ch. 437 ; 
54 Ij. T. 470 ; 50 J . P. 468 ; 34 W. R. 283 ; 2 
T. L. R. 280, C. A. 

Annotation : — Refd. Haddon v. Haddon (1887), 18 Q. B. I). 

778. 

775. Alimony payable under order — Wife’s 
power to charge.] — Alimony received by a wife 
under a decree for judicial separation from her 
husband is not “ separate estate ” chargeable by 
the wife.-- -Anderson v. Hay (Lady) (1890), 55 
J. P. 295 ; 7 T. L. R. 113. 

H 2 
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Sect. 2. — Separation: Sub-sect. 3. Part VI. Sect. 

1 : §}b-8ect. 1 .] 

Sub-sect. 3. — Protection Orders, etc. 

See Matrimonial Causes Act, 1857 (c. 85), s. 21 ; 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), s. 5 ; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 226, A, generally , 
Part XIII., sect. 27, sub-sect. 3, E., post. 

776. Wife separately entitled as from date of 
desertion.] — A married woman, deserted by her 
husband, was left extrix. A residuary legatee 
under a will ; after proving which, she obtained 
from a magistrate, under Matrimonial Causes Act, 
1857 (c. 85), s. 21, an order for the protection of 
her property : — Held : she was entitled to transfer 
Consols standing in the name of her testatrix 
in the books of the Bank of England, A to receive 
dividends thereon as if she were a feme sole. 
Sernble ; the same rule would have applied if she 
had been merely extrix., without taking any 
beneficial interest under the will. — Batiie v. 
Bank op England (1858), 4 K. A J. 564 ; 27 
Jj. J. Ch. 630 ; 31 L. T. O. 8. 230 ; 22 J. P. 400 ; 
4 Jur. N. S. 505 ; 6 W. R. 612 ; 70 E. It. 235. 

777. .] — A wife was deserted by her hus- 

band. Afterwards, her father bequeathed a fund 
for her separate use, without power of anticipation, 
A she subsequently obtained a protecting order 
under Matrimonial Causes Act, 1857 (c. 85). s. 21 : 
— Held : she was entitled to payment. — Cooke v. 
Fuller (1858), 26 Bcav. 99 ; 53 E. R. 834. 
Annotation : — Distd. Waite r. Morland (18S8), Ch. D. 135. 

778. .] — A wife obtained an order for 

protection under the Matrimonial Causes Act, 
1857 (c. 85), s. 21 : — Held : she was entitled to 

ayment of a fund in ct, representing a legacy 
equeathed to her. — lie Kingsley’s Trusts 
(1858), 26 Beav. 84 ; 28 L. J. Ch. 80 ; 4 Jur. N. 8. 
1010 ; 6 W. R. 849 ; 53 E. R. 828 ; sub nom. 
Be Kingsley, Ex p. Woolley, 32 L. T. O. 8. 
25 ; 23 J. P. 132. 

779. .] — A married woman who has 

obtained a protection order under Matrimonial 
Causes Acts, 1857 (c. 85), A Matrimonial Causes 
Act, 1858 (c. 108), may present a petition without 
a next friend, A the ct. will order the payment 
out of ct. to her of a legacy, to the payment of 
which she became entitled subsequently to her 
desertion by her husband . — He Rainsdon’s 
Trusts (1859), 4 Drew. 446 ; 28 L. J. Ch. 334 ; 32 
L. T. O. 8. 290 ; 5 Jur. N. 8. 55 ; 7 W. R. 1 84 ; 
02 E. R. 172 ; sub nom. Be Ramsden’s Trusts, 
23 J. P. 132. 

780. .] — Where a married woman, entitled 

to a legacy charged on real estate which had not 
been reduced into possession by her husband, 
obtained a protection order, in consequence of 
her husband’s desertion, under Matrimonial 
Causes Act, 1857 (c. 85), s. 21 : — Held : the legacy 
on being paid to her after the date of the order, 
was property which then came to or devolved 
upon her within Matrimonial Causes Act, 1857 
(c. 85), ss. 21, 25, A her receipt was a good dis- 
charge. — Be Coward A Adam’s Purchase (1875), 
Ij. R. 20 Eq. 179 ; 44 L. J. Ch. 384 ; 32 L. T. 682 ; 
39 J. P. 708 ; 23 W. R. 605. 

Annotations: — Consd. Nicholson v. Drury BuildintTN Estate 

Co. (1877), 7 Ch. D. 48; Be Emery’s Trusts (1884), 50 

L. T. 197 ; Waite v. Morlaml (1888), 38 Ch. D. 135. 

781. .] — A married woman became in 

I860 entitled, on the death of an intestate, to 
a share of his estate. Pait of her share was paid 
by the administrator to the husband, A in 1867 
some shares in a joint stock co., which had been 
appropriated by the administrator in respect 
of the remainder of the wife’s share, were, with 


the assent of the husband A wife, transferred 
into their joint names. In May, 1874, the hus- 
band deserted the wife, A in Nov. 1874, she 
obtained from the justices a protection order, 
by w r hich her property A earnings acquired 
since the date of the desertion were protected 
from her husband. In 1876 the co. resolved 
upon a voluntary liquidation, A the liquidator 
gave notice to the husband A wife that he was pre- 
pared to refund £900 in respect of the capital of 
tho shares. The wife thereupon, suing as a feme 
sole under the protection order, commenced an 
aacion against the co. A the husband, claiming 
payment of the £900 to her as a feme sole . The 
money was paid into ct. ; — Held : the transfer 
into the joint names did not amount to a reduction 
into possession by the husband, A the wife was 
entitled to the £900 as a feme sole under the 
protection order, as being property acquired by 
her after the desertion. — Nicholson v. Drury 
Buildings Estate Co. (1877), 7 Ch. I). 48 ; 47 
L. J. Ch. 192 ; 37 L. T. 459 ; 26 W. R. 76. 

782. Unlawful earnings.] — The protec- 

tion of an order granted to a wife under Matri- 
monial Causes Act, 1857 (c. 85), s. 21, is confined 
to the lawful earnings of lawful industry, A does 
not extend to earnings, or property purchased with 
earnings acquired by her as keeper of a brothel. — 
Mason v. Mitchell (1805), 3 H. AC. 528 ; 5 New 
Rep. 316 ; 34 L. J. Ex. 68 ; 11 L. T, 714 ; 29 J. P. 
119; 11 Jur. N. 8. 89; 13W.R.349; 159 E. R. 638. 

783. .] — A woman Inning been deserted 

by her husband, acquired some property by her 
own exertions, which she disposed of by will. 
Subsequently she obtained an order from the 
magistrates protecting her earnings A property : — 
Held: such order had a rest respective effect, 
extending back to the commencement of the 
desertion ; A the will was a valid instrument to 
pass the property acquired by her during such 
desertion . — In the Goods of Elliott (1871), L. R. 2 
P. A 1). 274 ; 40 L. J. P. A M. 70 ; 25 L. T. 203 ; 
35 J. P. 712 ; 19 W. R. 1072. 

Ah natal ion : — Reid. In the Goods of Tharp, Tliarp v. 

Macdonald (1878), 3 P. D. 70. 

784. Payment out of fund in court — Separation 
must be continuing — Evidence.] — Where, upon the 
further consideration of an administration suit 
instituted by a married woman who had obtained 
a protection order suing as a feme sole by virtue 
of the provisions of Matrimonial Causes Act, 1857 
(c. 85), ss. 21, 25, 26, it was proposed to pay to tho 
married woman her share of testator’s estate : — 
Held : evidence* must be produced that the separa- 
tion was a continuing one, but the ct. accepted the 
affidavit of the married woman as to this fact, 
A also as to no settlement or agreement for a 
settlement having been made. — EwAItT v. CilUBB 
(1875), D. R. 20 Eq. 454 ; 45 L. J. Ch. 108. 

785. Effect of discharge of order.] — A married 
woman obtained an order from a magistrate, pro- 
tecting her property, on the ground of desertion 
by her husband, under Matrimonial Causes Act, 
1857 (c. 85). A bill was filed against her, her 
husband not being a party, A she obtained leave 
to put in a separate answer, A a decree was 
made against her. Another suit was instituted 
for the same purposes as the former suit, A she 
A her husband were made defts. On his applica- 
tion to the magistrate who granted the protection 
order, the husband satisfied his worship that there 
had been no desertion, A the protection order was 
discharged. Pltf. in the first suit thereupon, 
under Chancery Practice Amendment Act, 1852 
(c. 86), s. 52, made the husband a deft, by supple- 
mental order in that suit ; but, upon the applica- 
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lion of the husband, the order was discharged by 
one of the Vice-Chancellors. On appeal, by pltf. 
in the first suit : — Held : the supplemental order 
was proper. — Rudge v. Weedon (1859), 4 De G. 
<fc J. 216 ; 28 L. J. Ch. 788 ; 88 L. T. O. 8. 214 ; 
23 J. P. 750 ; 5 Jur. N. S. 723 ; 7 W. It. 519 ; 
45 E. R. 84, L. JJ. 

Annotation: — Refd. Hills v. Spriugett (18C8), L. It. 5 

786. Death of wife intestate in husband’s life- 
time — Grant of administration.] — M. having been 
deserted by her husband, obtained a protection 
order, under Matrimonial Causes Act, 1857 
(c. 85), s. 21, by reason of his desertion. On her 
death, in the life of her husband, intestate, the 
ct. decreed letters of administration, limited to 
such personal property as she had acquired or 
become possessed of since the desertion, without 
specifying of what that property consisted, to be 
granted to one of her next of kin.- -hi the Goods of 
Worman (J859), 1 Sw. Sc Tr. 513 ; 29 L. J. I\ M. 
Sc A. 164 ; 5 Jur. N. 8. 087. 

787. .J — Where a married woman, 

living separate from her husband, having obtained 
a protection order, died, leaving him A- a minor 
son her surviving, the ct. made a grant of adminis- 
tration of her effects to a guardian elected by the 
son for his use St benefit without citing the father, 
requiring justifying securities, -/n the Goods of 
Stephenson (1866), L. R. 1 1\ & I). 287 ; 36 
L. ,T. P. Sc M. 20 ; 15 L. T. 296 ; 15 W. R. 28t 

uinnolation -Apld. In the Goods of Jones (11MM), 71 L. J. 

27. 

788. .] — When a married woman lias 

obtained an order under Summary Jurisdiction 
(Married Women) Act, 1895 (e. 39), s. 5 (</), a 
general grant with justifying sureties may be made 
to her estate passing over her husband without 
citing him. — In the Goods of Jones (1904), 71 
L. J. P. 27; subsequent proceidhufs (1905), 74 
Ii. J. P. 161. 

789. Resumption of cohabitation.] — A married 
woman w r as entitled in reversion to two funds, 
subject to life interests. On Apr. 2t, 1882, the 
tenant for life of one of the funds died, but no 
steps were taken by the husband to reduce the 
fund into possession. On June 13, 1882, the wife 
obtained a protection order under Matrimonial 
Causes Act, 1878 (c. 19), s. 4, but on July 21, 1882, 
she resumed cohabitation with her husband. 
Prior to Apr. 21, 1882, the funds had been mort- 
gaged by the husband, but the deeds wore not 


acknowledged by the wife, although she was made 
a party thereto. On July 26, 1882, the tenant for 
life of the other fund also died. On Sept. 20, 1882, 
the husband & wife mortgaged both funds by a 
deed duly acknowledged by the wife. The trustees 
of the funds paid them into ct., & the mtgecs. 
under the last-mentioned mtge., together with the 
wife, petitioned for the payment out to them of the 
funds. This application was opposed by the prior 
mtgees. : — Held: (1) both funds became the 
property of the wife during the separation as if she 
were a feme sole , the effect of the resumption of 
cohabitation being expressly provided for by 
Matrimonial Causes Act, 1857 (e. 85), s. 25 (2), 
as the funds belonged to the wife as against her 
husband they must equally belong to her as against 
his assigns ; Sc petitioners were accordingly 
entitled to payment out. — lie Emery’s Trusts 
(1884), 50 L. T. 197 ; 32 W. R. 357. 

790. Property restrained from anticipation.] — 

A married woman, who was entitled to an equitable 
life interest in the rents of certain premises for 
her separate use without power of anticipation, 
was deserted by her husband Sc obtained a pro- 
tection order under Matrimonial Causes Act, 
1857 (e. 85), s. 21. She afterwards executed a 
mtge. of her life interest covenanting to pay 
the mtge. debt. Judgment was obtained against 
her as a feme sole in an action on the covenant : — 
Held : her life interest having devolved upon her 
before the desertion, the restraint on anticipation 
still attached, Sc consequently a receiver of her 
life interest could not be appointed by way of 
equitable execution on the judgment. 

The question to be determined in this case 
involves the point as to whether del’t., being a 
married woman, could validly mortgage her 
interest in property vested in trustees Sc settled 
to her separate use without power of anticipation. 

. . . Tt is quite clear that unless the statute 
[Matrimonial Causes Act, 1 857 1 can be brought 
into plav, she could not do so (A. L. Smith, L.J.). — ; 
Hill v. Cooper, [1893] 2 Q. B. 85 ; 62 L. J. Q. B. 
423 ; 69 L. T. 216 ; 57 J. 1\ 604 ; 11 W. R. 500 ; 
9 T. Ii. R. 457 ; 37 Sol. Jo. 475 ; 4 R. 418, C. A. 

Anwtiaiion :■ —Reid. lie Hughes, Brandon v. Hughes, [180S] 

1 Ch. 521). 

791. Wife’s power of disposal — By will.] — 

In the Goods of Elliott, No. 783, ante . 

792. — — - Act inter vivos.] — Re Hughes, 
Brandon v. Hughes, No. 1177, post . 
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Sect. 1 .— RESTRAINT ON ANTICIPATION OR 

ALIENATION. 

Sub-sect. J. — Nature of Doctrine. 

793. Doctrine of equity — To protect property of 
married woman.] — If property be given or settled 
to the separate uso of a woman unmarried when tin 1 
settlement or gift takes effect & she bo prohibited 
against anticipating it, it will, if not alienated by 
her when discovert , be enjoyed by her as her separate 
estate, during any coverture or covertures to which 
she may afterwards be subject ; Sc she will , during 
the existence of such coverture or covertures, 
bo unable to anticipate it. 


There is no principle upon which it can be held 
that the separate estate operates during a coverture 
subsequent to the gift, but that the provision 
against anticipation, with which the gift was 
qualified, does not (Lord Cotteniiam, C.). 

The separate estate Sc the prohibition of anticipa- 
tion are equally creatures of equity, Sc equally 
inconsistent with the ordinary rules of property. 
The one is only a restriction Sc qualification of the 
other. The two must stand or fall together 
(Lord Cotteniiam, U.). 

When once it was established that the separate 
estate of a married woman was to be so enjoyed 


PART VI. SECT. 1, SUB-SECT. 1 

793 i. Doctrine of equity — To pi 
ted property of married women.] — La 1 


hon v . Laidlaw (1878), 3 A. It. 77. 
CAN. 

793 li. — ] — Horn ui< r. Kicrat 

(1880), C A. It. 30. - CAN. 


ill. .) — Fitzpatrick v. 

Drydkn (1801), 30 N. B. It. 5f>8. — 

CAN. 
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Sect. 1. Restraint on anticipation or alienation: 
Sub-sects. 1 & A. & L 


by her as a feme sole , as to bring with it all the 
incidents of property ... it was found that to 
secure to . her the desired protection against the 
marital rights, it was necessary to qualify & 
fetter the gift of the separate estate by prohibiting 
anticipation (TiORD Cotteniiam, 0.). — Tullett 
v. Armstrong (1840), 4 My. & Cr. 877 ; 9 L. J. Ch. 
41 ; 4 Jur. 34 ; 41 E. R. 147, L. C. ; ajfg. (1838), 
1 Beav. 1. 

Annotations : — Apld. Dixon v. Dixon (1838), 2 Jur. 9G0. 
£xpld. Newlauds v. Paynter (1840), 4 My. & Cr. 408. 
FOlld. Scarborough v. Borman (1840), 4 My. & Cr. 407. 
Consd. Baggett v. Meux (184(5), 1 Ph. 627 ; Wright v. 
Wright (1862), 2 John. &; H. 647 ; Tic Teague’s Settlrnt. 
(1870), L. It. 10 Eq. 564. Apld. Hawkoa v. Hubbaek 
1?J0). L. It. 11 Eq. 5 ; Abergavenny v. Sugden (1886), 
2 T. L. li. 754. Consd. Stogdon v. Lee, [1891] 1 Q. B. 
661 ; He Wheeler’s SettJmt. Trusts, Briggs v. Ryan, 
[1899] 2 Ch. 717. Refd. Rennie v. Ritchie (1845), 12 
Cl. & Pin. 204 ; lie Gaffec’s Settlrnt. (1849), 7 Hare, 
101 ; Johnson v. Gallagher (1861), 3 Do G. P. & J. 494 ; 
Winter v. Kusum (1864), 33 L. J. Ch. 665 ; lie Gaskell’s 
Trusts (1865), 12 L. T. 763 ; Taylor v. Meads (1865), 
4 De G. J. & Sm. 597 : London Chartered Bank of Aus- 
tralia v. Lompri&re (1873), 9 Moo. P. C. C. N. S. 426 ; 
He Ellis’ Trusts (1874), L. R. 17 Eq. 409 : Flower ?>. 
Duller (1880), 15 Ch. 1). 665 ; He Down, O’Halloran v. 
King (1884), 27 Ch. D. 411 ; Stud ley v. Studley, 11913) 
P. 119 ; He Rush, Warier. Bush, 11923] 1 Ch. 56. Mentd. 
Norton v. Burton (1849), 13 L. T. O. S. 5; Gilbert v. 
Lewis (1862), 1 De G. J. & 8m. 38. 

794. .] — Baggett v. Meux, No. 805, 

post. 

795. .] — That [restraint on anticipa- 

tion] was purely an equity doctrine, the invention 
of the Chancellors, & is, as 1 have said, an exception 
to the general law which says that property shall 
not be inalienable. That- exception was justified 
on the ground that it w as the only way, or at least 
the best way, of giving property to a married 
woman. It was considered that to give it her 
without such a restraint w T ould be, practically, 
to give it to her husband, & therefore, to prevent 
this, a condition was allowed to be imposed 
restraining her from anticipating her income & 
thus fettering the free alienation of her pro- 
perty (Jessel, M.R .). — Re Ridley, Buckton v. 
IIay (1879), 11 Ch. D. 015; 48 L. ,T. Ch. 563; 
41 L. T. 330 ; 43 J. P. 588 ; 27 W. R. 527. 
Annotations : — Refd. Herbert v. W ebster (1880), 15 Ch. 1). 

610; Re Errington, Bawtree v. Erriugtoii, [1887] W. N. 
23 ; He Ferneley’s Trusts, [1902] 1 Ch. 543 ; 11c Game, 
Game v. Temient, [1907] 1 Ch. 276. 


796. Power to commit waste — Whether con- 
sistent with restraint.] — Testator devised his 
residuary real estate to his trustees in trust for 
his granddaughter P. in fee at twenty -one or 
marriage, & directed that if she should marry 
under tw T enty-one bis trustees should settle the 
real estate on her for life for her separate use, 
without power of anticipation, with remainder 
to her children as tenants in common in tail ; 
& he authorised his trustees to give a life estate 
to his granddaughter’s husband, to commence 
after her decease, & to be either with or without 
impeachment of waste : — Held : the life estate 
given to the granddaughter must not be without 
impeachment of waste ; such an estate being 
inconsistent with the restraint on anticipation. 

It appeared to me difficult to conceive how a 
power to commit w'asle can exist consistently 
with a restraint on anticipation (James, L.J.). — 
Clive v. Clive (1872), 7 Ch. App. 433 ; 41 L. J. Ch. 
386 ; 26 L. T. 409 ; 20 W. R. 477, L. JJ. 

797. .] — lie Lumley, Ex p. Hood 

Barrs, No. 804, post . 

798. Restraint a condition of trust — By which 
interest conferred .] — Rc Rusir, Warre v. Rush, 
No. 906, post. 

799. “ Anticipation 99 & “ alienation 99 equi- 


valent terms.] — It was argued that where a fund 
given absolutely to a married woman is not an 
income -bearing fund, the ct. will order it to be 
paid to her, notwithstanding that she is restrained 
from anticipation, but that it is otherwise where 
the fund produces income or where the restriction 
is expressed to be not merely of anticipation, but 
of alienation. On principle 1 can see no reason for 
this distinction. A clause restraining anticipa- 
tion is construed as meaning that the married 
woman shall not assign her interest ; whether the 
words are without any power of “ alienation ” 
or of “ anticipation,” the effect is the same 
(Kay, J.). 

In lie Crougldon 1 s Trusts , No. 811, post, the 
restraint was “ so that she shall not have pow r er 
to deprive herself of the benefit thereof by sale, 
mtge., charge or otherwise in the w ay of anticipa- 
tion,” which is a very common form of the re- 
striction & si lows that the word “ anticipation ” 
includes a sale, mtge. or charge (Kay, J.). — Re 
Bown, O’Halloran v. King (1883), 27 Ch. I). 
411 ; 49 L. T. 165 ; on appeal (1881), 27 Ch. I). 
419, C. A. 

AnnoUtfions : — Consd. He Hutchings t.o Burt (1887), 58 L. T. 
0. Refd. He {Spencer, Thomas v. Spencer (1885), 30 
('ll. 1). 183 ; He Currcy, Gibson v. Way (1886), 32 Ob. D. 
361 ; He Grey’s Set Units., Aoason v. Greonvsooil (1887), 
34 Oil. 1). 712 : He Tippett's & Newbouid’H Contract 
(1888), 37 Oh. D. 444 ; He Holmes, Hallows v. Holmes 
(1892), 67 L. T. 335 ; Hood Barrs v. Oatlicart, [1891] 
2 Q. B. 559 ; Re Fearon, Ho tell kill v. Mayor (1896), 45 
W. It. 232 ; He Dankos, Reynolds v. Ellis, [1902] 2 Oh. 
333 ; Re Millward, Steedrnan v. Hobday (1902), 87 L. T. 
476 ; Bagot v. Chapman (1907), 23 T. L. R. 562 ; He 
Game, Game v. Tonnent, [1907] 1 Ob. 276. 

800. .] — Re Curkey, Gibson v. Way, No. 

941, post. 


3 -SECT. 2. — To What Property or 
Interest Applicable. 

A. In General . 

801. Separate estate — Requisite of restraint.] — 

Tullett v. Armstrong, No. 793, ante. 

802. .] — By a will a husband loft 

money to trustees upon trust to pay the income 
arising from it to his wife for her life, subject to 
a restraint on alienation A anticipation. After 
his death the wife married again : — Held : such 
a restraint is valid only as an accessory to the 
separate estate of a married woman ; the ct. could 
not infer a separate estate from the existence of 
its accessory, & therefore the restraint was void. — 
Stogdon v. Lee, [18911 1 Q. B. 061 ; 60 L. J. 
Q. B. 069 ; 04 L. T. 494 ; 55 J. P. 533 ; 39 W. R. 
407, C. A. 

Annotations : — Refd. Dolton v. Harrison, [1891] 2 Q. B. 422 ; 

Hood Barrs v. Oatlicart, [1894] 2 Q. B. 559 ; He Lumley, 

Hood Barrs v . Oatlicart (1894). 70 L. T. 622 ; He Lumley, 

Kx ji. Hood Barrs, [1896J 2 Ch. 690 ; He Wheeler’s Settlrnt. 

Trusts. Briggs v. Ryan, [1899] 2 Oh. 71 7 ; Paquin v. 

Bcauelerk, [19061 A. O. 148; Johnson v. Clark, [1908] 

1 Oh. 303 ; He Field wick, Johnson v. Adamson, [1909] 

1 Oh. 1. 

803. Effect of desertion by husband — 

Matrimonial Causes Act, 1857 (c. 85), ss. 21, 25.] — 

Hill v. Cooper, No. 790, ante. 

See , now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 194 (1), (2). 

804. Effect of Married Women’s Property 

Act, 1882 (c. 75) — Limitation to separate use not 
required.] — (1) A restraint on anticipation may, 
in a settlement made since the above Act came into 
operation, be effectually annexed to a life estate 
thereby given to a married woman, though not 
in terms limited to her separate use, & only made 
separate estate by force of the Act. (2) Such 
restraint is not invalidated by the life estate 
being given without impeachment of waste. 
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(3) A judgment cannot be enforced against 
arrears of income of property of a married woman, 
settled upon her for her separate use without power 
of anticipation, which have accrued due after the 
date of the judgment. — Re Lumley, Ex p. Hood 
Barrs, 118901 2 Oh. 090 ; 05 L. J. Ch. 837 ; 75 
L. T. 230 ; 45 W. it. 147 ; 12 T. L. It. 030. 

Annotation Apld. lie Williams, Williams v. Grant 

(1897), 76 L. T. 150. 

805. Real or personal estate.] — (1) Equity, 
which has created the separate estate, wUl so 
mould it as to render it elTectual for its object, 
the protection of a married woman ; A, therefore, 
where an intention to restrain anticipation is 
plainly expressed, the ct. will give effect to it. 

Where an absolute interest or a fee-simj)le is 
given to a feme covert , the restriction on anticipation 
is equally binding during coverture as it is wherea 
limited or life interest is given. 

(2) A freehold house was settled on a married 
woman in fee, for her separate use, but so that she 
should not “ sell, mortgage, charge, or incumber 
it.” A lease was granted by her of this house to 
E., in trust for the husband, for thirty-one years, 
at a very low rent, payable to the husband A wife, 
A the survivor of them, A the heirs A assigns of 
the wife ; A E. did not enter into any covenants : — 
Held : this lease was invalid, as being an incum- 
brance on the property, 

(3) A freehold estate was devised to a married 
woman in fee, followed by a declaration “ that she 
should not sell, mortgage, charge or incumber the 
estate, A that she should have, receive, A take 
such estate for her own sole A separate use, 
benefit, A disposal, A have the management thereof 
independent of her husband, A the same should 
not be liable to his debts, control, or inter- 
meddlings ” Held : the estate was effectually 
settled on her, in fee, for her separate use, but 
without power to sell, mortgage, charge, or 
incumber it, during the coverture. —Baggett v. 
Meux (1840), 1 Ph. 027; 15 L. J. Oh. 202 

L. T, O. S. 41 ; 10 Jur. 213 ; 41 E. It. 771, Li 0. 


Annotations : — As to (1) Consd. Lechmere r. Brotheridge 
(1803), 32 Boav. 353 ; Rc Gaskell’H Trusts (1868), 12 L. T. 
763 ; Re Ellis* Trusts (1874), L. U. 17 Kq. 409 ; Re 
Hutchings to Burt (1887), 58 L. T. 6. Reid. Thomas v. 
Price (1877), 46 L. J. Ch. 761 ; Rc Curry, Gibson v. Way 
(No. 2) (1887), 56 L. T. 80; Rc Grey’s Sottlmts., Acasoii 
v. Greenwood (1887), 34 Ch. 1). 712 ; Rc Wheeler’s Settlmt. 
Trusts, Briggs v. Ryan, [18991 2 Ch. 717. As to (2) Refd. 
Re Bown, O’Halloran v. King (1884), 27 Ch. D. 411 ; Hood 
Barrs v. Catheart, 11894] 2 Q. B. 559. Generally, Reid. 
Taylor v. Meads (1865), 4 Do G. J. & Sin. 597 ; Stogdon 
v. Lee, 11891] 1 Q. B. 661 ; Loftus v. Heriot, 11895] 2 
Q. B. 212; Studley v. Studley, 11913] P. 119. Mentd. 
Re Yalden (1851), 1 Do G. M. & G. 53. 


806. Estate in fee simple or for life— Though no 
limitation over.] — Baggett v. Meux, No. 805, 
ante . 

807. Capital as well as income.] — Lie Grey’s 
Settlements, Acason v. Greenwood, No. 801 , 
post. 

808. Chattels — Furniture.] — Under a marriage 
settlement certain furniture A effects were vested 
in trustees upon trust to permit the wife to use 
the same during her life for her sole A separate 
use, A after her death to permit her husband to 
use the same during his life, A the settlement con- 
tained a power, under certain conditions, to sell 
the furniture A invest the proceeds, A that the 
trustees should stand possessed of the annual 
lucome therefrom in trust for such persons as the 
husband A wife should during them joint lives 
jointly appoint, or as the survivor should appoint, 
p m default of such appointment for the wife for 
her life for her sole A separate use, A so that she 
should not have power to anticipate the same, with 
other trusts over in favour of the children. Upon 


an application by a judgment creditor of the 
husband & wife for the appointment of a receiver 
of the several interests of the husband & wife under 
the settlement : — Held : having regard to the 
terms of the settlement, the ct. had no power to 
appoint a receiver of the interests of the husband 
& wife under the settlement. — W hitaker v. 
Cohen (1893), G9 L. T. 451 ; 9 T. L. R. 505 ; 37 
Sol. Jo. 502, D. C. 

809. Property subject to statutory charge — 
Property of alien married woman — Settled fund 
in England — Treaty of Peace Order, 1919. J— 1 'The 
charge imposed by sect. 1 (xvi) of above Order, 
upon all property, rights <fc interests in this country 
belonging to German nationals at the date of the 
corning into force of the Treaty of Versailles 
attaches to the interest of a married woman, who 
is a German national, in property in England 
settled upon her for life without power of anticipa- 
tion, not with standing the restraint upon anticipa- 
tion. — Public Trustee v . Wolf, [1923 J A. C 
541 ; 92 L. J . Ch. 520 ; 129 L. T. 738 ; 39 T. L. R 
553 ; 07 Sol. Jo. 037, H. L. ; rei'scf. S. C. sub nom. 
Tie Rush, Warre v. Rush, [1923 J 1 Ch. 50, C. A. 

Annotations Refd. Morgan v. Morgan A'. Kirby, [1923] 1*. 1. 

Mentd. Re Non burger’s Settlmt., Foreshow v. Public 

Trustee, 11923] 1 Ch. 508. 

B. Property Producing or Not Producing 

Income . 

810. Validity of restraint.] — Rc Ellis’ Trusts, 
No. 907, post. 

] clause restraining anticipation 
does not apply to an absolute gift of a fund or 
cash not producing income. 

Testatrix bequeathed to a married woman by 
name, describing her as married, a reversionary 
share of a fund of mixed real & personal estate, 
expectant on a life interest. The will declared 
that every gift thereby made to a married woman 
should be for her separate use, without power of 
anticipation, & that her receipts alone should be 
good discharges for the same. The tenant for life 
died in the lifetime of testatrix, who nevertheless 
did not alter her will. The married woman’s share 
of the residue being now represented by a sum of 
cash standing in ct., uninvested, upon petition by 
the married woman to have the cash paid out to 
her, upon her separate receipt ; — Held : she was 
so entitled. — Re Croughton’s Trusts (1878), 
8 Ch. 1). 400 ; 47 L. J. Ch. 795 ; 38 L. T. 447 ; 20 
W. R. 574. 

Annolaiions Distd. Re Bouton, Smith v. Smith (1882), 

19 Ch. D. 277. Refd. Re Clarke’s Tru«tH (1882). 21 Ch. D. 

748 ; Re Taber, Arnold, v. Kayesw (1882), 51 L. J. (’ll. 721 ; 

Rc Bown, O’Halloran v. King (1884), 27 Ch. D. 411. 

812. .] — Testator bequeathed a sum of 

£20,000 to S., & if he died in his lifetime bequeathed 
the said sum to S.’s children equally, & declared 
that every bequest made for the benefit of any 
female during her coverture should bo for her 
separate use A without power of anticipation or 
alienation. S. died in testator’s lifetime, leaving 
two children, who survived testator, one of whom 
was a married woman ; — Held : the married 
woman was entitled to have one moiety of the 
£20,000 paid over to her, notwithstanding the 
restraint on anticipation. — Re Taber, Arnold v. 
Kayess (1882), 51 L. J. Ch. 721 ; 40 L. T. 805 ; 
30 W. R. 883. 

813 . .] — Testator bequeathed an annuity 

to his wife, A he directed his trustees A exors. 
to provide for the same either by setting apart 
a sufficient portion of the produce of his residuary 
personal estate or by purchasing an annuity. 
After bequeathing some pecuniary legacies he 
devised A bequeathed all his real estate A the 
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Husband and Wife. 


Sect. 1 . — Restraint on anticipation or alienation: 

Si^-sect 2, B. ; svb-sed . 3, A.l 

residue of his personal estate to his two daughters, 
their heirs, etc., as tenants in common so that 
the same might be enjoyed by them during any 
& every coverture as separate property free from 
marital control & without power of anticipation. 
The exors. paid testator’s debts funeral & testa- 
mentary expenses & legacies & purchased an 
annuity for the widow. The residue of the estate 
then consisted of two sums of stock & a sum of 
cash. One of the daughters was married : — Held : 
(1) the married daughter’s share of the stocks, they 
being income -bearing funds could not be trans- 
ferred to her but only the income arising fi*om them 
could be paid to her; (2) her share of the cash 
might be paid to her on her separate receipt. — 
Re Clarice’s Trusts (1882), 21 Ch. 1). 748 ; 61 
L. J. Ch. 856 ; 47 L. T. 43 ; 30 W. K. 778. 
Annotation Dbtd. lie Bown, O’Halloran v. King (1881), 

27 Ch. J). 411. 

814. .] — Gift by testatrix of real & 

personal estate to trustees upon trust to convert 
6c invest, 6c to stand possessed of the stocks, funds, 
6c securities representing the same in trust for 
her children who being male attained twenty- 
one, or being female attained that age or married 
under that age ; with a declaration that the shares 
of daughters should be for their sole & separate 
use without power of anticipation. Power was 
given to the trustees, upon the marriage of any of 
the daughters to revoke the trusts so far as related 
to the share of any daughter so marrying, 6c to settle 
the same for the benelit of the daughter 6c her issue 
as to the trustees should seem lit. The residuary 
estate was represented by a sum of cash 6c certain 
leasehold houses : — Held : the gift being of an 
income producing fund with a restraint upon 
anticipation, the trustees could not pay to the 
daughters during coverture their shares upon 
their separate receipt. — Re Benton, Smith v. 
Smith (1882), 19 Ch. 1). 277 ; 51 L. J. Ch. 183 ; 
45 L. T. 780 ; 30 W. K. 242. 

815. Governed by intention of donor to 

restrain.] — Where a testator makes a bequest to 
a married woman for her separate use absolutely, 
6c follows it by a clause restraining her from 
anticipation, the question whether the restraint 
on anticipation is elTectual does not depend on the 
question whether it is a gift of an income-bearing 
fund or of a sum of cash, but whether testator 
has or has not shown an intention that the trustees 
should keep the investment 6c pay the incomes 
to the married woman. 

Testatrix directed her trustees to raise & invest 
a sum of £4,500, 6c to pay the income to B. during 
her life, 6c after her death t-o hold two shares in 
trust for two of her nieces for life, & then for their 
children, 6c as to one other share to pay it to the 
daughters of a deceased niece, 6c as to the remaining 
share to pay it to II., a married woman, for her 
separate use without power to anticipate the same, 
6c her receipt alone to be a sufficient discharge : — 
Held : on the construction of the will, on the death 
of II., II. was entitled to receive the capital of her 
share, notwithstanding the restraint on anticipa- 
tion. 

Tlie point in dispute has never been brought 


in this distinct form before the Ct. of Appeal. . . . 
In my opinion the effect of the restraint on anticipa- 
tion must in all these cases depend upon the 
intention of testator as expressed in the will 
(Baggallay, L.J.). 

Some importunate expressions have been used 
by judges making this distinction, that where 
there is a gift of an income-bearing fund the 
restraint on anticipation is effectual, but that it 
is not effectual if it is a gift of a sum of cash. 
That distinction is erroneous. The question 
depends on the intention of testator declared in his 
will. Has he declared an intention that the money 
should be paid to her, or that the income should 
be paid to her from time to time ? It is not 
enough that it should be an income-bearing fund, 
but the intention of the testator must be shown 
that the married woman is to have the enjoyment 
of it in the way of income. . . . That is the true 
rule which does not turn on the accident as to how 
the money is invested at the death of testator or 
at any other time. If testator shows that the 
married woman is to enjoy the gift not as a mere 
money fund, but as an annuity, that is a strong 
intimation of his intention that lie means the 
restraint on anticipation to apply not only to the 
income but also to the capital. In the present case, 
therefore, it is not material whether the gift was 


of a sum of cash or of a share of an iuvesled fund, 
because . . . there is no indication of an intention 
that the trustees should retain the investments 
in their hands 6c let her enjoy the income, hut they 
are to pay the fund to her for her sole 6c separate 
use, 6c her receipt is to be a sufficient discharge. 
In this will, having regard to the fact that it is a 
reversionary gift, the words restraining anticipa- 
tion may have full effect given to them by pre- 
venting the lady from charging the fund before it 
falls into possession (Cotton, L.J.). —Re Bown, 
O’Halloran v. King (1881), 27 Ch. IX 411 ; 53 
L. J. Ch. 881 ; 50 L. T. 79G ; 33 W. II. 58, C. A. 


Annotation s : — Folld. lie Spencer, Thom us v. Spencer (18X5), 
80 Ch. D. 188. Consd. lie Currey, Gibson v. Way (I860). 
32 (’ll. I). 3G1 ; lit Grey’s Set, Units., Acuson r. Greenwood 
(1887), 34 Ch. J). 712. Distd. lie Hutchings to Burt 
(1887), 58 L. T. G ; lie Tippet t’s & Newbould’s Contract 
(1888), 37 Ch. 1). 4 4 4. Folld. Hr J’earon, Hotclikin i\ 
Mayor (189G), 45 XV. It. 232. Refd. lie Holmes, Hallows 
v. Holmes (1802), G7 L. T. 335 ; Hood Barrs v. Cat heart, 
[1894] 2 Q. B. 550 ; lie Bankcs, Reynolds v. Kllis, [1002J 
2 Ch. 333 ; Re Mill ward, Steedinan v. Hobday (1902), 
87 L. T. 47G ; Bagot v. Chapman (1007), 23 T. L. It. 5G2 ; 
lie Game, Game v . Tcnncnt, [1907 J 1 Ch. 270. 


SUB-StiCT. 3. -How 

A. In General. 

816. General rule — Question of intention of 
donor — Formal words unnecessary.] — No parti- 
cular form of words is necessary to impose a 
restraint on anticipation in a limitation to the 
separate use of a married woman, the question 
being one of intention. 

Property was devised in trust for testator's 
daughter 6c her assigns for her life, 6c to permit 
her to receive the income for her life for her separate 
use, with a direction that her receipts alone, or 
of some person or persons authorised by her to 


PART VI. SECT. 1, SUB-SECT. 3. -A. 

c. General rule.] — No particular 
form of words i« necessary to create a 
separate use ; but the intention to 
give property to a married woman in 
opposition to the legal rights of her 
husband must be clear & unequivocal. 
— Fitzpatrick v. Vkydkn (1891), 30 


N. B. 11. 558.— CAN. 

d. Words restrict inu alienation — An- 
ticipation d> alienation .] — Lands were 
do vised to a married woman with the 
iroviso that she should not alienate or 
ncumber them until her sister should 
arrive at the age of forty yearn ; & 
also that the devise should no for her 
separate use, independent of her hus- 


band *s control: — Held: the restraint 
against, alienation was valid, but the 
restraint on alienation was not a 
restraint on anticipation . — Re Weller 
(1888), 1G O. It. 318.— CAN. 

e. Not to be sold or mort- 

gaged .] — Testator devised houses, held 
under a lease for lives renewable for 
ever, to M. for her sole use, neither to 



Part VI.— Disposition of Property. 


105 


receive any payment of the income, after such 
payment should have become duo, should, alone, 
notwithstanding her marriage, be good discharges : 
— Held : she was restrained from anticipation. — 
Baker v. Bradley (1855), 7 De G. M. A G. 597 ; 
25 L. J. Ch. 7 ; 2(5 L. T. O. S. 160 ; 2 Jur. N. S. 
98 ; 4 W. B. 78 ; 44 E. B. 233, L. JJ. 
Annotations: — Folld. Re Smith, Chapman v. Wood (1884), 
{>1 I j. T. 50 J. Mentd. Wright r. Vanderplank (1850), 8 
J)e U. M. & G. 133 ; Jonner v . .lenner (1800), 2 11c G. F. & J. 
350 ; Berdoe v. Dawson (1805), 34 Bear. 003 ; Chambers 
v. Crabbe (1805), 11 Jur. N. S. 277 ; Turner v. Collins 
(1871), 7 Cli. App. 334, n. ; Lovell v. Wallis, No. 2 (1884), 
50 L. T. 081 ; Barron v. Willis, [1800] 2 Ch. 578 ; Do 
Witlo v. Addison (1800), 80 L. T. 207 ; London & West- 
minster Loan Sc Discount Co. v. Billon (1011), 27 T. L. K. 
184. 

817. Apart from nature of property.] 

— Re Bown, O’Halloran v. King, No. 815, ante . 

818. Intention ascertained from instrument — 
By which property given .] — Rc Bown, O’LLal- 
loran v . King, No. 815, ante . 

819. .] — Rc Grey’s Settlements, 

Acason v . Greenwood, No. 8(51 , post. 

Words restricting alienation — “ Anticipation ** 
& “ alienation ** — Whether distinction material.] — 
See No. 815, ante. No. 941 , post ; compare No. 805, 
ant e. 

820. “ Without liberty to sell or assign 99 

— Necessity for gift over on default.] — Testator 
gave a sum of money for the separate use of his 
daughter, a feme sole ; A declared that she should 
not be at liberty to sell or dispose of it, A, if she 
attempted so to do, that such sale should be void. 
The daughter afterwards married : — Held : the 
restraint on the alienation was void, there being 
no gift over. — Newton v. Keit> (1830), 4 Sim. 141 ; 
5 L. J. Oh. 137, n. ; 58 E. B. 54. 

Annotations : — Consd. Brown v. Pocock (1833), 2 Russ. & M. 
2J0; Knight v. Kniglit (1834), 6 Sim. 121. Expld. 
Benson v. Benson (1835), G Sim. 120 ; Malcolm v. <) 'Cal- 
laghan. (1835), 5 L. J. Ch. 137. Consd. Nedby v. Nedby 
(1839), 4 My. Sc Cr. 3G7 ; Tullett t*. Armstrong, Scar- 
borongh v . Borman (1831)), 4 My. Sc Cr. 377. Reid. 
Massey v. Parker (1831), 2 My. 8c K. 174; Davies v. 
Thornyeroft (1830), 6 Sim. 420 ; Johnson v. Frecth (1830), 
Donnelly, 16 ; Maher v. Hobbs (1830), 2 Y. & C. Ex. 317 ; 
lie Gaffee (1850), 1 Mac. Sc G. 541. 

821. .] — Bequest of money A 

leaseholds to a feme sole “ for her own absolute use, 
without liberty to sell or assign during her life ” : — 
Held : she took the property absolutely, without 
power of disposition during her life. — B aker v. 
Newton, Newton v. Biciiards (1839), 2 Beav. 
112 ; 8 L. J. Oil. 30G ; 3 Jur. 619 ; 48 E. B. 1122. 

822. Direction not to “ sell, charge, 

mortgage, or encumber.**] — Baggett v. JVIeux, 
No. 805, ante . 

823. “ Not to be sold or mortgaged.**] 

(1) When a bequest of property to a married 
woman to her separate use for life directs Unit 
the property shall “ not be sold or mortgaged,” 
these words amount to a clause against anticipa- 
tion. 

(2) Bequests of leaseholds to a married woman 
“ for her whole A sole use during her life, free from 
the control of any future husband, A not to be 
sold or mortgaged, A after her decease to her heir 
or heirs, A provided her child or children should 
die before her, then that she may, at her decease, 
leave them to whom she will for the remainder of 
the term.” The husband A wife demised the 
premises to a purchaser, A the purchaser demised 
them to another. The w r ifo then filed her bill to 


have the underlease set aside : — Held : the gift 
was to the separate use of the wife, as well during 
the present as during a future coverture ; the 
under lessees from the purchaser must be treated 
as having notice of the wife’s interest ; A the 
underlease to the purchaser should be set aside, 
but without costs. — Steedman v. Poole (1847), 
G'llare, 193 ; 11 Jur. 449 ; 67 E. B. 1136 ; sub 
nom. Steadman v. Poole, 16 L. J. Ch. 348 ; sub 
nom . Stedman v . Poole, 9 L». T. O. S. 218. 
Annotations: — As to (2) Consd. King v. Lucqh (1883), 23 
Ch. D. 712. Held. Harrison v. Harrison (1888), 13 P. D. 
180. 

824. .] — Lands were devised to 

trustees “ for the use A benefit of T., the rents A 
profits of which estate she shall receive from the 
tenants herself while she lives, whether married 
or single.” In a later part of the will, which did 
not contain anything authorising a sale or mtge., 
testatrix directed that no sale or mtge. of the 
estate or its rents should take place during the 
life of T. T. was unmarried when the will w 7 as 
made, but married after the death of testatrix ; — 
Held : she took an estate for life for her separate 
use, without power of anticipation, A a mtge. 
made by her A her husband was therefore invalid. 
— Goulder v. Camm (1859), 1 Be G. F. A J. 146 ; 
29 L. J. Ch. 135 ; 1 L. T. 224 ; 6 Jur. N. 8. 113 ; 
8 W. B. 156 ; 45 K. B. 315, L. JJ. 

825. “ Separate & inalienable provision 

during coverture ** — Subsequent general power of 
disposition.] — A declaration, concerning funds in 
settlement, that they are to be “a separate, 
personal A inalienable provision for A. during the 
intended coverture,” operates as a restraint on 
anticipation during the coverture, although a 
subsequent clause in the settlement gives to A. 
a general powder of disposition by deed or will. — 
Spring v . Pride (1864), 4 Be G. J. A 8m. 395 ; 
10 L. T. 473 ; 10 Jur. N. 8. 640 ; 12 W. B. 892 ; 
46 E. B. 971, L. JJ. 

Annotations : — Reid. Rc GaskcJPs Trusts (1805), 12 L. T. 
703 ; Rc Ellis’ Trusts (1874), L. R. 17 Eq. 401) ; Harrison 
r. Harrison (1888), 13 1*. D. 180. Mentd. Rc Clinton’s 
Trust, Hollway’s Fund, Rc Clinton’s Trust, W cure's Fund 
(1872), L. It. 13 Eq. 295 ; Rc Pride, Hhackell v. Colnctt 
(1891), 61 L. J. Ch. 9. 

826. “ Separate & inalienable use.**] — 

Absolute gift by will to a married woman for her 
separate A inalienable use. The property having 
been paid into ct. : — Held : it could not be parted 
with during coverture, but the dividends only 
should be paid to the wdfe.— Re Gaskell’s Trusts 
(1805), 12 L. T. 763 ; 11 Jur. N. 8. 780. 

Annotations : — Consd. Rc Ellis’ Trusts (1874), L. R. 17 Eq. 
400. Refd. Rc Bown, O’ilalloran i\ King (1884), 27 
Ch. D. 411. 

827. .] — A decree for dissolution of 

marriage having been made on the wife’s petition, 
an order was made under Matrimonial Causes 
Act, 1857 (e. 85), s. 32, directing her husband to 
secure to her for life the annual sum of £130. 
Upon application by the solrs. who had acted for 
the wife under the petition for an order under 
Solicitors Act, 1860 (c. 127), s. 28, charging their 
costs upon such annual sum of £130 : — Held : 
such annual sum was “ property recovered or 
preserved by the solrs.,” A therefore liable to a 
charging order under sect. 28 ; but the ct. refused, 
in the exercise of its discretion, to make the order, 
on the ground that upon the facts it could not be 
presumed that the wife had entered into a contract 


mortgaged nor sold, & at. her 
1 HO to doscend to kor next -of -kin, 
p neither to bo mortgaged nor sold as 
i ^ho lease of the said house 
'"uld last : — Held : M. took only a 
Jntorost for kor separate use, with 


a restraint on anticipation during 
coverture. — S haw v . Siiaw, [1914J 
1 1. It. 111. — IR. 

.] — Testator bequeathed 

a leasehold he use to his daughter, 


F., for her sole use Sc benefit, sub- 
ject to one condition — (hat she should 
not mortgage nor dispose of samo 
by sale or otherwise. F. entered 
iii to a contract to soli the house : — 
Held : the condition against alienation 
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Sect. 1 .- — Restraint on anticipation or alienation: 

with the soli’s, so as to bind her separate property > 
the husband was therefore primd facie responsible» 
& for anything that appeared the costs could be 
recovered from him. 

The income of the reversionary interest when it 
falls into possession is to be held for her “ sole, 
separate, <fc inalienable use.” It is very true 
that she had separate property, but it was property 
with which she could in no way deal (Cotton, L.J.). 
— Harrison r. Harrison (1888), 13 P. P. 180; 
58 L. J. P. 28 ; 00 L. T. 30 ; 36 W. R. 74S ; 4 
T. L. It. 040, C. A. 

Annotation s — Consd. Leak v. Driffield (1889), 24 Q. B. D. 
98 ; Watkins v. Watkins, [1896] I’. 222 ; JVIaclurcau v. 
Maclurcan (1897), 77 L. T. 474 ; lie Wingii eld & Blow, 
[1904] 2 Cli. 665. Refd. Bonner v. Lyon (1890), 38 W. It. 
541 ; Braninslein v. Lewis (1891), 7 T. L. It. 246 ; Everett 
r. Paxton (1891), 65 L. T. 383 ; lVlton v. Harrison, [1891] 
2 Q. B. 422 ; lie Tatham, Bensaude v. Hastings (1892), 
37 Sol. Jo. 27 ; Hood Barrs v. Cat-heart, 11894] 2 Q. B. 
559 ; Savary v. Savary (1898), 79 L. T. 607 ; Re Field- 
wick, Johnson v. Adamson (1908), 78 L. ,1. Ch. 153. Mentd. 
Wood r. Wood, 1 1891 J I\ 272 ; Arkwright- v. Arkwright 
(1895), 73 L. T. 287. 

828. — — “ Free from marital control & lia- 
bility ” — “ Inalienable by husband & wife.”] — 

Re Sahel, No. 939, post. 

829. Sufficiency.] — Symonds v . 

Wilkes, No. 900, post. 

830. “ Free from her debts or engage- 

ments. ,, ] — Testator bequeathed iiis property to 
trustees upon trust to pay a third of the income 
arising from it to G. during the whole of her natural 
life, free from her debts or engagements, whether 
any such might be contracted by herself or any 
husband or husbands whom she might marry ; — 
Held : these words imported a restriction on 
anticipation, & consequently a charge on her 
annual income created by G. in favour of certain 
creditors of her husband could not be sustained. — 
White v. Herrick (1873), 21 W. R. 454. 

Compare No. 842, post. 

831 . No power of election — Of capital 

value of annuity.] — Testator directed his exors. 
out of his residuary estate to purchase an annuity 
of £100 during the life o£ M. for her benefit to her 
sole & separate use, it he declared that she should 
not be entitled to elect to receive the value of the 
annuity in lieu of it ; A in case M. should sell, 
alien, assign, transfer or incumber the annuity, 
then immediately thereupon the annuity should 
cease <fc become part of the residue of testator’s 
personal estate : — Held : the rest raint on anticipa- 
tion was valid, on the death of testator, M. was 
not entitled to require the exors. to pay over to 
her in bulk the value of the annuity. — IJatton 
v . May (1876), 3 Ch. I>. 148 ; sub nom. Halton 
v . May, 24 W. R. 751. 

Annotations Expld. Roper v. Roper (1876), 3 Ch. D. 714. 
Refd. lie Mu bbott. Pitman v. Ho] borrow. [1891] 1 Ch. 707 ; 
Re Strange, Lamb v. Bohn! Lea (1916), 60 SoJ. Jo. 640. 

.] — See , further , Equity, Yol. XX., 

pp. 424-426, Nos. 1549-1554. 

832. Mere wish or request Insufficient.] — 

The will of testator contained the following devise : 
“ I give, devise, & bequeath unto my said two 
daughters, the said H. & M., all my freehold & 
leasehold messuages, dwelling-houses, lands, here- 
ditaments, & premises with their & every of their 
rights, members, & appurtenances, to hold the 
same freehold leasehold messuages, dwelling- 


houses, lands, hereditaments, & premises, unto 
& to the use of my said two daughters, the said H. 
& M. & their respective heirs, exors., administrators, 
& assigns, unto & equally between them, share & 
share alike, as tenants in common, & not as joint 
tenants, & to & for their several & respective sole 
& separate use & benefit absolutely ; & it is my 
will & request that they shall not sell or dispose 
of any part of my said freehold or leasehold 
premises. ’ ’ A subsequent part of the will contained 
a bequest of a sum of stock to trustees, in trust to 
pay the income to another daughter for her life 
“ for her own sole & separate & inalienable use & 
benefit, & without power, of anticipation.” II. 
was a married woman ; — Held : the words of the 
devise, even if they had stood alone, would have 
been insufficient to operate as a restraint on 
anticipation ; the cases as to precatory trusts did 
not apply, as there was no trust imposed in favour 
of some other person ; A the subsequent bequest 
strengthened this construction by si lowing that 
testator, when he intended to impose a restraint on 
ant icipation, knew of & used the appropriate words 
for so fettering the estate. — Re ilUTcniNUS to 
Hurt (1888), 59 L. T. 490, C. A. 

833. Words ineffective to restrain alienation.] — 
Where a married woman is entitled to property 
for her separate use without power of anticipation, 
the restraint on anticipation does not apply to 
income accrued due ; a judgment creditor may 
enforce the judgment against income which has 
accrued due at or before the date of the judgment. 

In early days, when the effect of placing a 
married woman in the position of a feme sole 
with regard to her separate property came to be 
understood, there was an inclination to treat 
separate income as a purely personal provision 
intended for maintenance. Arguments more or 
less plausible were founded on the various 
expressions employed in the copious st yle of con- 
veyancing to limit or develop “ separate use.” 
Where the direction was that the income was to 
lie paid “ from time to time,” it was argued that 
the i> rescribed mode of payment was inconsistent 
with an absolute power of disposition. Rut the 
authorities the other way were too strong, <fc that 
attempt failed. The usual direction, that the 
income was to be paid “ into the proper bauds ” 
of the married woman, & that “ her receipts alone 
were to be a good discharge,” was not more 
efficacious. The ct. always said that a married 
woman might dispose of her separate? estate, 
“ her assignee,” to use Lord Eldon’s words 
“ would take it ; as if there was a contract entitling 
the assignee, this ct. would compel her to give 
her own receipt, if that was necessary to enable 
him to receive it.” Nor did words requiring pay- 
ment to be made on “ personal appearance & 
receipt ” carry the matter any further, for no 
payment, as Lord Cranworth observed, could be 
made into her proper hands without her personal 
api>earanee. In fact, these & such like expressions, 
however stringent they appear at first sight, were 
regarded as “ only an unfolding of all that is implied 
in a gift to the separate use ” (Lord Macnaguten). 
— Hood Barrs v . Heriot, [1896] A. 0. 174 ; 65 
L. J. Q. B. 352 ; 74 L. T. 353 ; 60 J. P. 612*; 44 
W. R. 481, 11. L. ; revsq. S. G. sub nom. Loftus 
v . IIeriot, L1895J 2 Q. 1L 212, G. A. 

Annotations : — Consd. WJii(-elcy v. Edwards, f I896J 2 Q. B. 


amounted to a restraint upon anticipa- . policy of insurance on tlie husband's policy contained a condition against 

tion during the daughter's coverture. — life upon trust for tho wife during ; assignment or attempted assignment ; 

Re Dillon, Lowe v. Hauling (1916), widowhood & after her death for the Held: there was a restraint on 

50 I. L. T. 144. — 1R. children of t-ho marriage. Under the anticipation, & tho settlement was 

provisions of the policy tho proceeds Ineffective so far as the policy was con- 

g. .] — By a post-nuptial settle- of the policy were, on the husband’s corned.- Bolster v. Bolstek, [1916] 

merit, a husband & wife settled, a , death, payable to the widow. Sc the 1 1. H. 57. — IR. 
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48 ; Wood v. Lewis, [1914] 3 K. B. 73. Refd. IteLuraley, 
Kxp. Hood Barrs, [1896J 2 Oil. 690 ; Ita Sampson, Samp- 
son v. Sampson, [1896] 1 Oh. 630 ; Bolitho v. Gidley, 
[1905] A. 0. 98 : Re Hush’s Sottlmt., Warro v. Hush (1922), 
1 2 7 L. T. 7 1 3 . Mentd. Hood Barrs v. Crossman & Prichard, 
[1897 J A. C. 172. 

834, Right to disclaim.] — Since the passing of 
the Married Women’s Property Act, 1882 (c. 75), 
a married woman is entitled to disclaim a gift by 
her will or other disposition of personal property, 
notwithstanding that the property so given is 
subject to a restraint on anticipation. 

Testatrix gave an annuity to a married woman, 
during her life for a separate use, without power 
of anticipation. The annuity was to commence 
from the death of testatrix & to be paid quarterly, 
«te testatrix directed deits., whom she appointed 
exors. <& trustees of her will, to set apart a fund 
for securing the annuity & testatrix gave the residue 
of her estate to tenants in common. Testatrix 
died in Feb. 1913. In May, 1913, defts. ascer- 
tained that it would be difficult to set aside a fund 
to answer the annuity without selling leasehold 
property which the residuary legatees wore 
desirous of retaining. As the result of negotia- 
tions between the married woman & the residuary 
legatee's, she agreed to disclaim the annuity in 
consideration of a lump sum to be paid her by 
them. On an application by the married woman 
for a declaration that she was at liberty to refuse 
& disclaim the annuity : — Held : having done 
nothing to accept the bequest of the annuity, she 
was entitled to refuse & disclaim it . — He Wimperis, 
Wicken v. Wilson, [1914] 1 Ch. 502 ; 83 L. J. Ch. 
511 ; 110 L. T. 477 ; 58 Sol. Jo. 301. 

.] — See, further , Gifts, Vol. XXV., pp. 

520, 521 , Nos. 130-140. 

Validity of restraint clause — Offending rule 
against perpetuities.] — See Perpetuities. 

B. Form of Receipt Clause. 

835. Addition of negative words — Necessity for.] 

— Construction of a clauso framed to restrain 
anticipation by a married woman of property 
settled to her separate use. It is not in all cases 
necessary that negative words should bo intro- 
duced in the receipt clause, to complete the restraint 
on anticipation, for that clause must be construed 
to relate to the income, subject to such restraints 
as are imposed by the former part of the settle- 
ment. 

By the settlement made on the marriage of 
Mr. & Mrs. V., part of the lady’s property was 
vested in trustees, upon trust to pay the income 
thereof into the proper hands of Mrs. V., or to her 
appointees, by any note or writing under her hand 
at any time during her life, but not so as, during the 
joint lives of herself & Mr. V., to dispose thereof 
or deprive herself of the benefit thereof by mtge., 
charge, sale, assignment or otherwise in the way 
of anticipation, to the intent that the same might 
be for the sole & separate use of Mrs. V. & not 
subject to the debts, control, disposition or engage- 
ments of Mr. V., or any other person with whom 
she might, after his decease, happen to inter- 
marry, & it was thereby agreed & declared, that 
the receipt or receipts of Mrs. V. or of her 
appointees, should be sufficient discharges to the 
trustees : — Held ; the first part of the above clause 
amounted to a restraint against anticipation by 

^ ncome settled to her separate use, 
& the effect of the first part of the clause was not 
destroyed by the absence of negative words in the 
second part of the clause, relating to the power of 
giving receipts. — R arrop v. Howard (1845), 3 
Hare, 024 ; 14 L. J. Ch. 182 ; 4 L. T. O. S. 352 ; 

9 Jur. 82 ; 67 E. R. 529. 


836. Where intention clear.] — 

Brown v. Bamford, No. 854, post 

837. Sufficiency.] — Where a married 

woman is entitled to a life interest to her separate 
use, under her marriage settlement, her receipt 
alone to be a sufficient discharge, that is not a 
restraint upon anticipation ; but where the 
trustees, upon the clause, as to the separate receipt, 
consider it so far doubtful that they refuse to pay 
either to the married woman or her assignee, & a 
bill is filed, they are still entitled to their costs in 
prioritv. — Rose v. Siiarrod (18(53), as reported in 
11 W. R. 350. 

838. Payment of income to wife — Receipts from 
time to time sufficient discharge — Effect to create 
separate estate.] — Rower of disposition of a feme 
covert over estate settled to her separate use. A 
sale by the husband & wife by fine was under all 
the circumstances established as to the separate 
estate of the wife & her reversion in fee ; though 
to the trustee for her separate use, & to support 
the contingent remainders : but set aside as to the 
remainders, to such persons, & uses, etc., as she 
should appoint by will, *Ss, in default of appoint- 
ment, to her children, upon her bill ; & two wills, 
obtained from her, decreed to be delivered up. 

The trustees were to receive all the dividends 
& from time to time to pay them into the proper 
hands of the wife, receipts to be given from time 
to time. . . . These words have no more effect 
than to create in the view of the et. a separate 
interest of the wife in the property (Lord 
Eldon, C.). — Parkes v. White (1805), 11 Ves. 
209 ; 32 E. R. 1008, L. C. 

Annotations: — Consd. Jackson v. Hobhoueo (IS 17), 2 Mer. 

483 ; Baker v. Bradley (1855), 7 Do G. M. & G. 597 ; 

Hood Barrs v. Heriofc, 11896] A. C. ]74. Refd. Johnson v. 

Freeth (J836), Donnelly, 16. Mentd. Chalmer ?>. Bradloy 

(1819), 1 Jao. Sc W. 51 ; Ditfby v. Howard (1831), 4 Sim. 

588 ; Scott v. Davis (1838), 4 My. Sc Cr. 87 ; Johnson v. 

Gallagher, Johnson v. Cuzonovo, Johnson v. Sturgis (1861), 

3 Do G. F. Sc J. 494 ; Taylor v. Meads (1S65), 31 L. J. Ch. 

203. 

839. .]— Witts v. Dawkins, No. 848, 

post. 

840. .] — Under a bequest of stock, 

in trust to permit a woman to receive the dividends 
for life for her sole & separate use, etc., & to pay 
the same into her own proper hands, & that her 
receipt & receipts should from time to time be 
sufficient discharges, a sale by her during coverture 
of part of the dividends established. — Browne v. 
Like (1807), 14 Ves. 302 ; 33 E. R. 537. 

Annotation : — Mentd. Charretie v. Vauso (1827), 1 Sim. 153. 

841. As same should become due — Receipt 

of wife to be discharge.] — Testator devised a free- 
hold estate to trustees, in trust to pay the rents, 
as the same should become due & payable, into the 
hands of his wife, & not otherwise, for her life, 
for her separate use ; & directed that the receipts 
of his wife alone for what should be actually paid 
into her own proper hands, should be good dis- 
charges to his trustees : — Held : the wife had 
power to alienate her life estate. — Acton v . 
White (1823), 1 Sim. & St. 429 ; 57 E. R. 172. 

Annotations : — Consd. Tullct v. Armstrong (1 840), 9 L. J. Cli* 

41. Expld. Baker v. Bradley (1855), 7 Do G. M. & U. 597- 

Consd. Re Smith, Chapman r. Wood (1884), 51 L. T. 501* 

Refd. Medley v. Horton (1844), 14 Sim. 222. 

842. .] — Devise & bequest of 

real & personal estate in trust to pay the rents, 
dividends & interest from time to time as the same 
should become due 6z be received, unto & for the 
only use & behoof of testator’s daughter, for & 
during the term of her natural life, & to pay the 
same into her own hands, independent of her 
present or future husband, & not in any manner 
subject to the debts, control, or engagement of 
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Sect. 1. — Restraint on anticipation or alienation: 
Sub-sect. 3, B., C. & D. ] 


sue li present or future husband, & her receipt to 
bo a sufficient discharge to the trustees, as if she 
were sole & unmarried : — Held : the wife had a 
power of alienation of her life interest. — Glyn v. 
Baster (1827), 1 Y. & J. 329 ; 148 E. K. 697, 
Ex. Ch. 

843. Receipt to be discharge after 

payment due — Power of wife to appoint.] — A 

marriage settlement directed the trustees, during 
the lady’s life, to receive the income of the settled 
property when At as often as the same should 
become due, At to pay it to such person or persons 
as she might from time to time appoint, or to 
permit her to receive it for her separate use ; As 
it declared that her receipts, or the receipts of any 


person or persons to whom she might appoint the 
same after it should become due, should be valid 
discharges for it : - Held : the lady was restrained 
from anticipating the income provided for her. — 
Field v. Evans (1846), 16 Sim. 375 ; 7 Do G. M. As 


G. 609, n. ; 60 E. R. 601. 


Annotations : — Consd. White r. Herrick (1S73), 21 W. U. 
I .vi ; Hi: Smith, Chapniiin v. Wood ( I KS 1 >, 51 L. T. 501. 
Refd. Baker v. Bradley (1855), 7 J)e U. At. & U. 507. 


844. - — .] — Baker r. 

Bradley, No. 816, ante. 

845. .] — By a settlement, dated 

in 1861, freehold property was conveyed to trustees 
upon trust to let the same, A pay the rents A 
annual proceeds to W., a married woman, during 
her life, for her own sole A separate use, free from 
the debts, control or engagements of her present 
or any future husband ; “ the receipts of her 

. . . for the said rents At annual proceeds to be 
given after the same shall have become due ” to 
be ** good As effectual discharges ” to the trustees 
for the same ; & from As after the decease of W. 
then upon trust to pay the rents As annual proceeds 
to her husband, in case he survived her, during his 
life ; with ultimate trusts for sale A division 
amongst the children Ac issue of W. by her then 
present or any future husband, as should be living 
at ihe time of such division. In 1881 W. As her 
husband mortgaged the income of the settled pro- 
perty to secure a loan of £1,000, As in 1883 they 
further charged such income, together with other 
property, with the payment of £500. Notices of 
the mtge. As further charge were duly given to the 
trustees of the settlement. W. did not receive any 
of the money secured thereby, but her husband 
received the same, As applied the whole in payment 
of his own debts. The question was whether the 
mtge. was a valid charge upon the income of the 
settled property, As who was entitled to be paid such 
income i—Held : W. was restrained from anticipa- 
tion, As her receipt was the only discharge which 
the trustees could accept . — Re Smith, Chapman 
v. Wood (1884), 51 L. T. 50 J. 

846. .] — Re Wood, Wood r. 

Hooper, No. 875, post. 

847. ** On her personal appearance & 

receipt. "] — Testator, after having bequeathed a 
sum of stock in trust for the separate use of his 
wife for her life, directed that it should remain, 
during her life, Ac be, under the order of the trustees, 
made a duly administered provision for her, Ac the 
interest of it given to her, on her personal appear- 
ance As receipt, by any banker the trustees might 
appoint : — Held : the wife was not prohibited from 
alienating her interest in the stock. — Re Boss’s 
Trust, Ex p. Collins (1851), 1 Sim. N. S. 196 ; 
20 L. J. Ch. 293 ; 15 Jur. 241 ; 61 E. B. 76. 

Annotations : — Refd. Hood Barrs v. IToriofc, [189(5] A. C. 

174. Mentd. Re Bangley's Trust (J852), 19 L. T. O. 8. 


200 ; Re Field's Trust (1852), 16 Beav. 140 ; Re Turnloy'a 
Trusts (I860), 35 L. J. Ch. 313. 

Compare Nos. 850, 921, 939, post. 


C. Power of Appointment. 

848. Power to appoint income — From time to 
time.] — Trust by marriage settlement to pay the 
rents As profits according to the appointment of the 
wife, from time to time, in default of appointment 
to her for her sole As separate use, the receipts of 
herself, or the person she should appoint from time 
to time to be from time to time effectual releases, 
etc. Sale by her As her husband of her separato 
interest established. — Witts v Dawkins (1806), 
12 Yes. 501 ; 33 E. B. 190. 

849. Anticipation excepted — To donee’s 

separate use in default of appointment.] — An 
annuity was assigned to trustees, in trust to pay 
the same to such persons as B. should, by any 
writing signed by her, notwithstanding her 
coverture, appoint, but so as not to deprive herself 
of the benefit thereof by sale or oilier anticipation ; 
As for want of such appointment, in trust to pay 
the same to B. for her separate use : — Held : 
B. had not only a limited power of appointment, 
but also, under the latter part of the clause, the 
general uncontrolled dominion over the annuity. — 
Barrymore v. Ellis (1836), 8 8im. 1 ; 59 E. B. 1. 


Annotations : — Distd. Medley v. Horton (1844), 14 Sim. 222 ; 

Brown v. J 5am ford (181(5), 1 PJh. G20. Consd. Vaughan r. 

Vandorstegen (1852), 2 Drew. 1G5. Refd. Moore v. Moore, 

(1811), 1 Coll. 64. 

850. General power inconsistent with 

restraint.] — Testator gave his residuary estate to 
trustees to pay the annual proceeds to such persons 
as his daughter should appoint, & in default of 
appointment into her proper hands for her sole 
At separate use, independently of her husband. As 
her receipts alone to be sufficient discharges to the 
trustees, who were to be at liberty to require from 
his daughter a separate receipt for such quarterly 
payment, it being testator’s intention that the 
interest should not be sold, charged, or disposed 
of : - Held : the general power of disposition, 
first given by testator, could not be affected by the 
subsequent restraint on alienation, At the daughter 
had full power to charge her separate estate. — 
Medley v. IIorton (1811), 14 Sim. 222 ; 13 

L. J. Ch. 442 ; 8 Jur. 853 : 60 E. B. 343. 

851. Receipt of donee or appointee as 
discharge.] — Moore v. Moore, No. 921, post. 

852. .] — Property was held, in 

trust to pay the dividends to such person as a 
married woman should, but not by way of anticipa- 
tion, appoint, At in default of appointment, to 
her for her separate use, At it was declared that the 
receipts of her or her appointee should be good 
discharges : — Held : she could not, by anticipation, 
charge the dividends not accrued due ; but as to 
the dividends that had already become due on the 
sum of stock, an order was to be made for payment 
of them. — Harnett v. Macdougall (1845), 8 
Beav. 187 ; 5 L. T. O. S. 18 ; 50 E. B. 71 ; sub 
nom. Harnett v. M‘Dougall, Flack v. Ashton, 
14 JL. J. Ch. 173. 

Annotation : — Consd. Hood Barra v. Ilcriot, [1890] A. C. 174. 


853. - — .] — Hakrop v. Howard, 

No. 835, ante. 

854. -.]— (1) Gift by will of 

leasehold At other personal estates to trustees in 
trust to pay the rents, etc., to such person or 
persons as a married woman should, by writing 
under her hand from time tQ time, but not by way 
of anticipation, appoint, At in default of such 
appointment, or so far as the same should not 
extend, into her proper hands for her solo & 
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separate use, with a direction that her or her 
appointees * receipts, notwithstanding coverture, 
should be good discharges, & after her death in 
trust for her children : — Held : upon the particular 
terms of the gift, the restraint on anticipation 
applied to an assignment, by the married woman, 
of her separate estate as well as to an appointment 
in execution of her power, notwithstanding the will 
did not provide that her receipts alone should be 
good discharges. 

(2) The form commonly used by conveyancers 
for limiting property to the separate use of a 
married woman, with the clause against anticipa- 
tion of the income, is sufficient, as it plainly 
indicates the intention to prevent the married 
woman from charging the property & anticipating 
her income, without the insertion of express 
negative words. 

(3) The intention of the settlor to give a married 
woman a life interest in the property without the 
power of anticipating the income, operates tSc 
controls the whole clause. — Brown v. Bamfoud 
(184(5), 1 Ph. 020 ; 15 L. .1. Ch. 3G1 ; 7 L. T. O. S. 
249 ; 10 Jur. 447 ; 41 E. K. 709, L. 0. ; revsg. 
(1842), 11 Sim. 127. 

Annotations: — As to (1) Distd. Medley v. Ilorlon (1844), 

I t Sim. 222 ; Moore v. Moore (1844), 13 L. .1. Ch. 124. 

Consd. Vaughan v. Vanderstcgon (1853), 2 Drew. 165. 

Refd. Spring v. Prido (1804). 12 W. It. 510. 


See , also, Sub-sect. 3, B., ante. 

855. Joint appointment by husband 

& wife.] — By a post-nuptial settlement property 
was vested in trustees, upon trust to pay the 
income to such persons as 11., a married woman, 
should from time to time appoint, without power 
of anticipation ; & in default of appointment, into 
her own hands for her separate use, independently 
of B. her husband ; & after her decease to B. for 
life ; & after the death of the survivor to the 

children of the marriage. B. died, & 11. having 
married again, joined with her second husband in 
assigning the income of the trust fund : — Held : 
upon the construction of the settlement, the 
restriction against anticipation was co-cxtensive 
with the life of H., & its effect was not cut down 
by the subsequent reference to the then existing 
coverture ; &, therefore, the assignment by the 
wife her second husband was void. — lie G A FREE 
(1850), 1 Mae. & (>. 541 ; 1 H. & Tw. 035 ; 19 
L. . 1 . Oh. 179 ; 15 L. T. O. S. 409 ; 14 Jur. 277 ; 
41 E. R. 1375, L. O. 


Annotations: — Consd. Moore v. Morris (1857), 4 Drew. 

33. Apld. Hawkefi v. Huhbaek (1870), L. R. 11 Eq. 5; 

Stroud v. Edwards (1807), 77 L. T. 280. Refd. King v. 

Lucas (1883), 23 Ch. D. 712; Abergavenny i\ Sugden 

(1886), 2 T. L. R. 754. Mentd. He. Cazneau’s Legacy 

(1856), 2 K. & J. 210. 

856 . .] — By a marriage settle- 

ment the income of a trust fund was to be paid 
during the joint lives of husband & wife, as they 
should appoint, “ but not so as to deprive them- 
selves of the benefit thereof by charge or otherwise 
in the way of antic ipati on.’ * Upon a divorce a 
memd, etc., they appointed the income between 
themselves in equal moieties : — Held : the appoint- 
ment was valid. — lie Lin zee’s Settlement (1850), 
23 Beav. 211 ; 53 E. Ii. 94. 

Receipt of donee or appointee to be dis- 
charge — After payment due.] — See Nos. 810, 843, 
ante. 

857. Power to appoint corpus — Subject to life 
interest of donee — Appointment to be inoperative 
until death.] — Although a bequest of stock for a 
married woman, for her separate use for her life, 
& after her decease, for her appointees by deed or 
will, directs that any appointment by deed shall 
not come into operation until after her death, the 
married woman is not thereby restrained from 


I anticipation, or prevented from appointing the 
fund by an irrevocable deed . — Alexander v. 
Young (1848), 6 Hare, 393; 12 Jur. 996; 67 
E. R. 1219. 

858. Life interest settled on donee.] — 

London Chartered Bank of Australia v. 
Lemtriere, No. 1182, post. 

859. .] — Mayd v. Yield, No. 1183, 

post . 

See , farther , Powers. 


D. Direction for Paymeid of Fund, 


860. Inconsistent with restraint — Restraint in- 
operative.] — Under several bequests to living 
persons for life, with remainder to their children 
bom & unborn with a general proviso chat the 
shares of females shall be for their separate 
inalienable use : — Held : the restriction against 
anticipation applied only to the tenants for life, 
in consequence of a direction for payment to the 
children & a proviso that their receipts should be 
good discharges. — Armitacje v . Coates (1805), 35 
Bcav. 1 ; 55 E. R. 791. 

Annotations: — Refd. He Ellis* Trusts (1874), L. R. 17 IOq. 

4 0‘J ; He Michael’s Trusts (1877), 4 6 L. J. Ch. 651 ; He 

Ridley. R nekton v. Hay (1870), 1 1 Ch. I). 645. Mentd. He 

Russell, Dorrcll v. Dorrell (1805), 12 It. 400. 

861. .] — Testator having a general 

power of appointment over a settled fund, 
appointed that a sum of £1,500 should he raised 
& paid to his daughter, who was a married woman, 
absolutely for her separate use, without power of 
anticipation ; & appointed that one-fourth of the 
residue of tlie fund should be held upon trust for 
the same daughter absolutely for her separate use 
without power of anticipation ; — Held : the 
daughter was not entitled to payment of the 
capital of one-fourth of the residue. 

Testator lirst directs that a sum of £1,500 shall 
be raised & paid to the same daughter, absolutely 
for her separate use. That gift is followed by 
words restraining her from anticipation, but still 
there is testator’s direction that it shall be paid to 
her & she is entitled to receive the capital. Then 
testator appoints one-fourth of the residue of the 
settled fund for the benefit of his daughter, using 
quite different words. . . . Testator in effect 
directs that the share of the residue is to bo 


retained by the trustees for the benefit of the lady. 
Therefore she is precluded from disposing of the 
capital by the restraint on anticipation. Eor it 
has been decided that a clause restraining anticipa- 
tion may apply to a gift of capital as well as to a 
gift of income as in Baggett v. Mcux, No. 805, 
ante (Cotton, L.J.). 

The effect of the clause restraining anticipation 
must depend on the intention of the testator as 
declared in his will (Lopes, J.).~ Re Grey’s 
Settlements, Acason v. Greenwood (1887), 34 
Ch. I). 712 : 50 L. J. Ch. 511 ; 50 L. T. 350 ; 35 
W. R. 500, C. A. 

ArunAalions : — Apld. He Tippett’s & Newbould’s Contract 
(1888), 37 Ch. D. 444. Expld. He Wood, Woorl v. Hooper 
(1880), 61 L. T. 107. Distd. He Holmes, Hallows v. 
Holmes (1892), 67 L. T. 335. Consd. lie Fearon, Hotchkin 
v. Mayor (1806), 45 W. R. 232 :He Milhvard, Stccdinan v. 
Hobday (1002), 87 L. T. 476. Refd. Hr Wheeler h Scttlint. 
Trusts, Briggs v . Rj^an, [1809] 2 Ch. 717. 

862. .] — A bequest of a fund in 

trust for a married woman “ to be paid to her for 
her separate use without power of anticipation,” 
there being no further indication that the income 
only is to be paid to her during coverture, will be 
construed as a direction that the corpus is to be 
forthwith paid to her, & the words “ in restraint 
of anticipation ” will be disregarded. Re Fearon, 
TTnTniTKTN v . Mayor (1890), 45 W. R. 232 ; 41 


Sol. Jo. 127. 
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Sect . 1 . — Restraint on anticipation or alienation: 

Sub-sect. 3. D. ; sub-sect. 4, A . cU B 

863. Gift subject to prior life interest — Pay- 
ment directed on termination of prior interest — 
Restraint operative during prior interest.] — Re 

Bown, O’Halloran v. King. No. 815, ante. 

864. .] — Under a gift to a 

woman by will of a legacy payable on the deter- 
mination of a prior life interest, with a declaration 
that moneys payable to any female during any 
coverture shall be paid to her for her separate 
use when A as the same shall become due A pay- 
able, A so that she shall not have the power to 
deprive herself of the benefit thereof by anticipa- 
tion, the legatee is at the date of the payment 
entitled to have the legacy paid to her, A the 
restraint on anticipation then ceases to operate ; 
A a covenant by her contained in an ante-nuptial 
settlement executed before the death of testator, 
to settle after-acquired property is effectual to 
bind the property when transferred to her.— 
Re Bankes, Reynolds v. Ellis, [1902] 2 Ch. 333 ; 
71 L. J. Ch. 708 ; 87 L. T. 432 ; 50 W. R, 003 ; 
40 Sol. Jo. 601. 

Annotation# : — Refd. Bagot v. Chapman (1907), 23 T. L. II. 

5 02. Mentd. Lloyd V. Prichard, [1908] 1 Ch. 265. 

865. .] — Testator devised A be- 

queathed his residuary real & personal estate to 
his trustees upon trust for conversion, A upon 
further trust to pay to his wife the annual income 
of the trust property during her life ; A after her 
decease as to both the capital & income of the 
trust property, in trust for his children living at 
her decease, A the issue, if any, then living of such 
children of his as should be then dead, A who, 
whether a child or other issue, should either before 
or after that- time attain the age of twenty-one 
years, or marry, in equal shares. Testator 
declared that all moneys, whether capital or 
income, to which any female should become 
entitled under his will should “ be paid into her 
own hands for her separate use free from marital 
control,” when A as the same should become 
actually due A payable, “ A not by way of anticipa- 
tion,” A her receipts alone should, notwithstanding 
coverture, be sufficient discharges for the same : — 
Held : all the shares of testator’s children A issue, 
including those of females, were to be paid to them 
on the death of his widow ; A the restraint on 
anticipation was not operative to prevent payment 
to such females, whether under coverture or not. 
— Re ILolmes, Hallows v. Holmt<:s (1892), 97 
L. T. 335, C. A. 

Annotations : — Folld. Jte Bankes, Reynolds v. KIJis, [1902] 

2 C Ui. 333. Refd. AV Game, Gamo v. Tennont, [1907] 1 
Ch. 270. 


4. — Duration. 

A. In General. 

866. Operation from date of coverture — Though 
no coverture at date of gift— & restraint clause not 
confined to coverture.] — Clark v. Jaques, No. 
888, post. 

807. .] — Tullett v. Arm- 

strong, No. 793, ante. 

808, .] — Scarborough v. 

Borman (1810), 4 My. A Cr. 377, 407 ; 9 L. J. Ch. 
48 ; 4 Jur. 38 ; 41 E. It. 147, 158, L. C. 

Annotations : — Refd. Nowlands v. Pay n ter (1810), 1 My. & 

Cr. 408; lie GafTeo (1.850), 1 Mac. Sc G. 541 ; ifawkes r. 
ifubback (1870), L. It. 11 Eq. 5. 


869. Confined to coverture — Whether c overture 
only contemplated by settlement.] — A gift for tho 

separate use of a single woman without anticipa- 
tion, will not prevent alienation by her unless it is 
made with reference to an intended marriage. — 
Brown v. Pocock (1834), 5 Sim. 063 ; 4 1#. J. 
Ch. 15 ; 58 E. It. 488. 

Annotations: — Consd. Bradley v. Hughes (1836), Donnelly, 
116. Refd. Johnson v. Freeth (1836), Donnelly, 10; 
Tulictt v. Armstrong (1840), 4 My. & Cr. 390. 

870. .] — Johnson v. Freeth, No. 

879, post. 

871. — Re Gaffke, No. 855, ante. 

872. Rights before marriage — Transfer 

free from restraint.] — Testator directed that one- 
third of his residuary estate should be invested in 
the purchase of an annuity for the life of a female, 
who was single at the date of the will A the death 
of testator, & this annuity he gave to her separate 
use, & independent of any husband she might 
happen to marry, & without power to sell or assign 
the same by anticipation : — Held : the legatee was 
entitled, if she chose, to the fund at once, without 
having it laid out, & this option was not affected 
by the clause against anticipation. — Woodmeston 
v. Walker (1831), 2 Russ. & M. 197 ; 9L. J. O. S. 
Ch. 257 ; 39 E. R. 370, L. O. 

Annotations : — Apld. Brown v. Pocock (1833), 2 Ruhb. & M. 
210. Consd. Malcolm v. O’Oallaghan (1835), 5 L. J. Oh. 
137 ; Bradley v. IlngkcK (1S36), Donnelly, 116. Distd. 
Slilfc r. Everit.l (1836), 0 L. J. Ch. 138. Consd. Tullett v. 
ArniBtrong (1840), 4 My. & Cr. 390 ; Hatton v. May (1876), 

3 Ch. D. 148. Refd. Knight r. Knight (1834), 6 Sim. 121 ; 
Massey v. Parker (1834), 2 My. Sc. K. 174 ; Davies v. 
Thorn ycroft (1836), 6 Sim. 420 ; Johnnon v. Freeth (1836), 
Donnelly, 16 ; Scarborough v. Borman (1840), 4 Jur. 38 ; 
Jto Gailco (1850), 1 Mac. Sc G. 541. Mentd. Power v. 
llay no (1869), L. JR. 8 Eq.26‘2. 

873. Assignment of whole interest.] — 

A clause against anticipation, annexed to a life 
interest in a trust fund bequeathed to a female 
infant, does not prevent her, after she comes of 
ago A before marriage, from effectually assigning 
her whole interest in the legacy.- —Brown v. 
Pocock (1833), 2 ltuss. A M. 210 ; Coop. temp. 
Brough. 70 ; 39 E. R. 374, L. C. ; subsequent 
proceedings (1834), 5 Sim. 663. 

Annotations : — Refd. Massey v. Parker (1834), 2 My. & K. 
174 ; Davies v. Thornyeroft (1836), 6 Sim. 420 ; Tulictt 
v . Armstrong (1810), 4 My. Sc Cr. 390 ; lie Gaifee (1850), 

1 Mac. &U. 511. 

874. Where no specific marriage 

contemplated.] — Johnson v. Freetii, No. 879, 
post. 

875. Covenant to settle.] — IT. 

appointed by deed, in pursuance of a will, that 
after her death the trustees of the will should 
hold her share in certain real A personal estate, 
as to £1,000 upon trust for A to be paid A trans- 
ferred to her (laughter M., A as to certain residue 
of the same share upon trust for M. A two others 
equally to be divided, with a proviso that M.’s 
share as well as the £1,000 should be for her sole 
A separate use, A that her receipts should from 
time to time after the same became due, A not 
by way of anticipation, be a sufficient discharge 
for the income. M. married in 1882, A by her 
marriage settlement she A her intended husband 
covenanted to settle the appointed property. H. 
died in 1889: — Held: though the appointment 
created a restraint on anticipation, it was removed 
by the covenant. — He Wood, Wood v. Hooper 
(1889), 61 L. T. 197. 

Annotation : — Refd. Re Chrimos, Locovich v. Chrimew, [1917] 

1 Ch. 30. 

876. Rights on death of husband — Asslgn- 
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Part IV. — Disposition of Property. 


meat of whole interest.]- — Bequest of dividends of 
stock to a feme covert for life , not to be subject to 
the debts or control of her then present or any 
other husband, <fc wit lion t power to charge or 
anticipate the growing payments thereof : — Held : 
the legatee, on becoming discovert might validly 
dispose of her entire life interest. — .Tones v. 
Salter (1815), 2 Russ. & M. 208 ; 39 E. K. 374. 

Annotations : — Refd. Massey v. Parker (1834), 2 My. & K. 

J74: Davies v. Tliornyeroft (183G), 6 Sim. 420 ; Johnson 

v. Frecth (183G), Donnelly, 10 ; Tullett v. Armstrong 

(1840), 4 My. & Cr. 390. 

877. Transfer free' from restraint.] — 

Settlement in trust for the separate use of a married 
woman for life, but so as not to anticipate with 
remainder as she should appoint by will ; & in 
default of appointment to A. On the death of 
her husband the restraint on anticipation ceases, 
& therefore she is entitled with the concurrence of 
A. to a transfer of the fund.— Barton v. Briscoe 
(1822), Jae. 003 ; 37 E. R. 978. 

Annotations : — Apld. Woodiueston v. Walker (1831), 2 Russ. 

& M. 107. Consd. Massey r. Parker (1834), 2 My. & K. 

174 ; Tullett v. Armstrong (1810), 4 My. & Cr. 390 ; 

Brown v. Barn ford (1840), 1 Ph. 020. Refd. Drown v. 

1‘oeoek (1833), 2 Rubs. & M. 210 ; Malcolm v. () ’Cal high an 

(1835), 5 L. J. Ch. 137 ; Davies v. Thoraycroft (1830), 0 

Sim. 420; Johnson v. Frecth (1830), Donnelly, 10. 

Mentd. Vaughan v. Vandcrstegen (1854), 23 L. J. Ch. 793. 

878. — .] — By a marriage settlement 

the wife’s property was vested in trustees, in trust 
for lier separate use for life, independently of her 
then or any future husband, without anticipation, 
with remainder, in the events which happened, as 
sht' should, notwithstanding her coverture, appoint 
by will, A, in default of appointment, in trust for 
her exors. A administrators : — Held : the lady A 
an after-taken husband were entitled to a transfer 
of the settled fund. — Malcolm v. O’Callauhan 
(1835), 5 Li. J. Oh. 137. 

Annotations : —Consd. Tullett v. Armstrong (1810), 4 My. 

8c Cr. 390. Refd. Bradley v. Hughes (1830), Donnelly, 

110; Davies v. Thornyeroft (1830), 5 L. J. Ch. J40; 

Jtc Uaffeo’s Sett lint. (1850), 1 H. & T\v. 635. 

879. .] — In the case of a gift to a 

person unmarried, or to a person under coverture, 
who afterwards became discovert , the clause against 
anticipation would not apply (Shad well, V.-C.). 

Except as to the marriage with reference to 
which the settlement containing the clause against 
anticipation is made, that clause is to be taken as 
a nullity (Shadwell, V.-C.). — Johnson v. Freetii 
(1830), Donnelly. 10 ; 5 L. J. Ch. 143 ; 47 E. R. 

1 97. 

Annotation : — Consd. Tullet t r. Armstrong (1840), 1 My. & Cr. 

390. 

880. Transfer of legal estate from 

trustees.] — A. devised lands to trustees upon trust 
for testator’s daughter for life, for her separate 
use, without power of anticipation, with remainder 
to the use of her children as tenants in common 
in tail, remainder to the use of another daughter 
in similar form, with remainders over to nephews 
& nieces : — field : the first daughter having 
become a widow, & sui juris , could compel a 
conveyance of the legal estate by the trustees of 
the will. — Buttanshaw v. Martin (1859), John. 
89 ; 33 L. T. O. 8. 300 ; 70 E. R. 351 : sub nom. 
Bubtansiiaw v . Martin, 5 Jur. N. S. (547. 

Rights after divorce.] — Compare Nos. 893- 
895, post . 

881. Liability on death of husband 
Property available for creditors.] — Pike v . Fitz- 
gibbon, Martin v. Fitzgibbon, No. 9(58, post . 

882. J — Where a married 


woman , entitled to separate estate with a restraint 
on anticipation, trades separately from her 
husband & becomes bkpt., her separate estate, 
subject to the restraint on anticipation, vests in 
her trustee in hkpey. &, on the death of her husband 
on her lifetime, is assets for her creditors. In such 
a case the restraint on anticipation is in the nature 
of an incumbrance which is removed by the death 
of the husband . — Re Wheeler’s Settlement 
Trusts, Briggs v. Ryan, [1899] 2 Ch. 717 ; 08 
L. J. Ch. 063 ; 81 L. T. 172 ; 48 W. R. 10 ; 15 
T. L. R. 545 ; 0 Mans. 372. 

Annotation : — Reid. Re Rush, Warro v. Rush, [1923] 1 Ch. 

56. 

883. Effect of protection order — Property 
acquired after desertion — Before order.] — C ooke 
v. Fuller, No. 777, ante. 

884. -Property acquired before desertion.] — 

IItlt, v. Cooper, No. 790, ante . 

885. Effect of judicial separation — Property 
falling due after separation.] — M unt v. Glynes, 
No 708, ante. 

886. .] — The property with respect 

to which a married woman who has obtained a 
decree for judicial separation is, by Matrimonial 
Causes Act, 1857 (c. 85), s. 25, to be considered as 
a feme sole , is only such property as shall be 
acquired by, or come to, or devolve upon her after 
the date of the decree & during the continuance 
of the separation. Accordingly a decree for 
judicial separation will not take off the fetter of 
the restraint upon anticipation from property to 
which the wife was ent itled in possession previously 
to the date of the decree. — Waite v. Morland 
(1888), 38 Ch. D. 135 ; 57 1,. J. Ch. 055 ; 59 L. T. 
185 ; 30 W. R. 481 ; 4 T. L. R. 418, C . A. 

Annotation : — Consd. Hill t\ Cooper, [1893] 2 Q. B. 85. 

887. Property accruing before decree.] — 

Waite Morland, No. 880, ante. 

.J — See , now , Supreme Court of Judicature 

(Consolidation) Act, 1925 (c. 49), s. 194 (1), (2). 

Duration for period offending rule against per- 
petuities.] ~ -See Perpetuities. 

Remarriage.] — See Sub-sect. 4, R., post. 

Removal by court.] — See Sect. 2, po, si. 

Removal by single woman.] — Sec Sub-sect. G, A., 

post. 

B. Bffecl of Remarriage. 

888. Restraint revival — Subject to disposition 
during disco verture.] — Where property is given to 
the separate use of a woman, without power of 
anticipation, she will have the absolute property 
in the fund before marriage, or upon becoming 
discovert, by the death of her husband ; but if 
she does not alienate the property, in that case, 
upon her subsequent marriage, the separate use 
clause, <fc the prohibition against alienation, will 
both become operative. 

Testator bequeathed certain property to trustees, 
upon trust to pay an annuity of £50 to S. for her 
life, for her separate use, without anticipation. 
8. was a single woman at the death of testator, 
but married some years afterwards, & on the death 
of her first husband, contracted a second marriage. 
S. & her second husband contracted to sell the 
annuity, <fc presented a petition that it might be 
ordered to be paid to the proposed purchaser : — 
Held : the limitation in the will to her separate 
use, & also the restraint upon alienation, were both 
operative on her marriage ; <fc the contract for 


was limited to the Hole & Hoparatc 
use of It. in case who should sur- 
vive M., her intendod husband, with 
a restraint on anticipation : — Held : 


such limitation referred as well to the 
then intended marriage as to every 
future coverture, so as to prevent 
K, from incumbering or otherwise 


dealing with the jointure during the 
life of M. — Re Molyneux’s Estate 
(1872), 6 1. R. Eq. 411.— IR. 
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Sect. 1 . — Restraint on anticipation or alienation: 

Sub-twcU 4, B. cfc C. ; gub-gech 5, A. <fc B. (a) a.] 

the sale of the annuity was consequently invalid. — 
Clark v. Jaques (1838), 1 Beav. 38 ; 8 L. J. Ch. 
25 ; 2 Jur. 915 ; 48 E. R. 851. 

889. Notwithstanding words applic- 

able only to earlier coverture.] — Re Gaffer, No. 
855, ante . 

Compare Nos. 873, 879, ante. 

890. .] — Where a fund was settled, on the 

marriage of a lady, for her separate use, without 
power of anticipation during that or any future 
coverture, with a limitation to her absolutely, 
if there were no children of the marriage, & she 
survived her husband : — Held : on the event of 
her husband’s death, in her lifetime, without 
cliildren, the two limitations for her benefit did 
not coalesce, so as to prevent the separate use & 
anticipation clauses from taking effect on her 
second marriage. — Dixon v. Dixon (1838), 1 
Beav. 40 ; 8 L. J. Ch. 25 ; 2 Jur. 960 ; 48 E. B. 
853. 

891. .] — Steedman v. Poole, No. 823, 

ante. 

892. .] — By a marriage settlement certain 

moneys were vested in trustees upon trust to 
invest the same & to pay the annual income thereof 
to the wife during her life for her separate use, 
independently of the debts or control of her 
intended husband, & so that her receipts alone 
should be sufficient discharges, & so that she 
should not have power to deprive herself thereof 
by anticipation. The husband died, & the lady 
married a second time : — Held : as the trust for 
the lady’s separate use without power of anticipa- 
tion was for tier life, the restraint against anticipa- 
tion revived on her second marriage. — IIawkes v. 
Hubback (1870), L. B. 11 Eq. 5 ; 40 L. J. Ch. 49 ; 
23 L. T. 643 ; 35 J. P. 279 ; 19 W. It. 117. 
Annotations Consd. King r. Lucor (1883), 23 Ch. J). 712. 

Folld. Abergavenny v. Sugden (1880), 2 T. L. It. 751. 

893. Remarriage after divorce.] — A hus- 
band, being entitled in remainder to an estate for 
his life in certain real property, settled the same 
during the joint lives of himself & Ids wife, for her 
separate use independently of his control, & 
without power of anticipation. The wife subse- 
quently obtained a divorce, & married again with- 
out a settlement Held : notwithstanding the 
special circumstances of the case, the trust for 
separate use & the restraint on anticipation 
revived on the second marriage. — Siiafto v. 
Butler (1871), 40 L. J. Ch. 308 ; 24 L. T. 412 ; 
19 W. R. 595. 

894. .] — On the marriage of D. & X. 

in 1871, a fund was settled upon trust to pay the 
income t-o X. during her life, but dunng their 
joint lives for the separate use of X., with a restraint 
on anticipation. In 1878 X. was divorced from 
D., & afterwards married S. : — Held : the separate 
use & restraint on anticipation attached -upon the 
second marriage. — Abergavenny (Marquis) v. 
Sugden (1886), 2 T. L. It. 754. 

895. .] — By a settlement made upon 

the marriage of deft, with P. her property was 
settled upon trust to pay the income to her for 
life for her separate use without power of anticipa- 
tion, & there was an ultimate trust for her 
absolutely if she survived P. Deft, obtained a 
divorce from P. & subsequently married E. There 
was no evidence whether P. was alive or not. 
Pltf. obtained judgment against deft, as a married 
woman, <te then obtained an order appointing a 
receiver of her interest under the settlement : — 
Jlcld : the restraint on anticipation became 
operative upon the second marriage, & therefore 


an order for a receiver ought not to have been 
made. — Stroud v. Edwards (1897), 77 L. T. 
280, C. A. 

C. Restraint for limited Period. 

896. Gift subject to prior life interest — Re- 
straint limited to duration of life estate.] — Testator 
directed surplus income of real & personal estate, 
after providing an annuity, to bo accumulated 
during the life of his wife, & after her death he 
gave the capital to his children ; he directed that 
the shares of his daughters should be for their 
separate use, without power of alienation or 
anticipation during the wife’s life : — Held : his 
married daughters during the life of their mother 
were entitled t-o receive oidy the income of invested 
income.— Re Spencer, Thomas v. Spencer (1885), 
30 Ch. I). 183 ; 55 L. J. Ch. 80 ; 34 W. B. 62. 

Direction to pay on termination of life 

estate.] — See Nos. 815, 864, 865, ante. 

See, also, No. 922, post. 

897. Fund subject to particular estate — No im- 
plied restriction of restraint.] — Where a fund 
subject to a particular estate is given absolutely to 
a married woman with a restraint on anticipation, 
the restraint will not in the absence of any other 
ground be confined to the continuance of that 
particular estate. — Re Tippett’s & Newbould’s 
Contract (1888), 37 Ch. D. 444 ; 58 L. T. 754 ; 
36 W. B. 597, C. A. 

Annotations : - Consd. Be Milhvnrd, Steedman v. Hobday 

(HM>2), 87 L. T. 470. Refd. Be Dolmen, Hallows v. Holmes 

(1802), 07 L T. 335 ; Bt Feu run, Hotchkin r. Mayor 

(1800), 41 Sol. Jo. 127. 


Sub-sect. 5.- 

A. In General . 

898. Payment of Income in advance — Liability 
of trustees to repay — Without reimbursement from 
subsequent income.] — Leach v. Way, No. 1389, 

post. 

899. Extent of protection — General rule.] — 

What is the force & effect of this restraint on 
anticipation ? It provides that nothing done, or 
omitted to be done, by W. [the married woman] 
at any given time shall deprive her of the right to 
receive from the trustees the next every 
succeeding payment of the income of the fund as 
it becomes due. A provision for a married woman 
who is restrained from anticipation is regarded as 
giving the highest security known to the Jaw that 
th <5 married w 7 omari shall, come wdiat rnay to her- 
self her husband, liavo from half-year to half- 
year, some moneys paid into her very hands to 
increase her comforts or to supply her with mainte- 
nance. This security would be seriously imperilled 
if, by the doctrine of election, she could take in 
lieu of this inalienable provision a sum of money 
or other benefit which she might forthwith make 
over to her husband, or squander at her choice 
(Fry, L.J .). — Re Vardon’s Trusts (1885), 

Oh. D. 275 ; 55 L. J. Ch. 259 ; 53 L. T. 895 ; 

W. B. 185 ; 2 T. L. R. 204, C. A. 

A n notations : — Distd. Carter i\ Silber, Carter v. Hashiok, 
[1 891 J 3 Ch. 553. Consd. Hamilton v. Hamilton, 11892J 
1 Ch. 396; Haynes v. Foster, [1901] 1 Ch. 361. Expld. 
Be Hargrove, Hargrove v. Pain, [1915] 1 Ch. 398. Refd. 
lie Queado’s Trusts (1 885), 54 L. J. Ch. 786 ; Be Tancred's 
Setilmt., Somerville v. Tanored, Be Selby, Church v. 
Tancred, [1903] 1 Ch. 715. Mentd. Be Brooksbank, 
Beauclerk v. James (1886), 34 Ch. D. 160; Be Wells’ 
Trusts, Ilardisty v. W’ells (1889), 42 Ch. D. 646. 

900. Against laches of married woman.]- 

— Scmblc : a clause restraining a married woman 
from anticipation does not exempt her from the 
ordinary consequences of lapse of time &; 
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acquiescence. — D erbisiiire v. Home (1853), 3 

De G. M. & G. 80 ; 43 E. R. 32, L. JJ. 

Annotations : — Refd. Macnaghton v. Paterson (1007), 07 
L. T. 442. Mentd. He Lush’s Trusts (18G9), 4 Ch. App. 
501. 

901. Defaulting trustees — Power of woman 

to release liability.] — A married woman, restrained 
from anticipation, cannot agree to release her 
trustees from liability incurred by their disregard 
of that restraint. — H ickson v. Hook (18(50), 14 
W. R. 552. 


902. Against fraud by married woman.] — 

A married woman having property settled to her 
separate use, with restraint upon anticipation, 
concurred in a fraudulent rntge. of such property, 
concealing the restraint upon anticipation. The 
mtgee. obtained a judgment against her for the 
amount lent, A a charging order to charge her 
next accruing dividend : — field : such charging 
order must be discharged ; for in no case & by no 
device could the restraint upon anticipation be 
evaded.— Stanley v. Stanley (1S78), 7 Ch. 1). 
589 ; 47 L. J. Ch. 250 ; 37 L. T. 777 ; 26 W. R. 
310. 

Annotations Expld. Cahill v. Cahill (1883), 8 App. Oik. 
420. Apld. Bateman r. Faber, [1898] 1 Ch. 144. Refd. 
lie Ciliuivill, Ellis r. Johnson (188G), 31 Ch. 1). 532 ; Hyde 
r. Hyde (1888), 13 J*. 1). 1 GG ; Hood Barrs v. Catheurt, 
1 1 804 J 2 Q. B. 551). 

903. — - — — .] — Bateman (Lady) v. Faber, 
Ko. 918, pout. 


904. - — Doctrine of election excluded.] — He 

Vardon'h Trusts, No. 899, ante, 

See, further , EQUITY, Vol. NX., pp. 424- 426, 
Nos. 1 519-155 J . 

905. 


— Doctrine of estoppel excluded.] — 

Bateman (Lady) v. Isabel, No. 918, jwst. 

906. - — Statutory charge on property — 

Enemy alien- Treaty of Peace Order, 1919, s. 1, 

(16).] - -Where property settled upon a married 
woman for her separate use is subject to a restraint 
on anticipation, the restraint is not- a mere personal 
liability attaching to the married woman, but is 
a condition of the trust under which she takes her 
interest, & as such it cannot, any more than any 
other condition of the trust, be destroyed, except 
by the express words of some statutory enactment 
or by necessary implication, &, except in such 
case, any charge upon that interest must be subject 
to the restriction under which she takes the 
interest. 

The Treaty of Peace signed at Versailles on 
June 28, 1919, came into force on Jan. 10, 1920. 
By the above sub-sect., which has effect as a 
statutory enactment, it is provided that “ all 
property, rights & interests” within His Majesty’s 
Dominions or Protectorates belonging to German 
nationals at the date when the Treaty came into 
force, with an immaterial exception, & the net 
proceeds of their sale, liquidation or other dealings 
therewith are thereby charged with the payments 
therein mentioned. On Jan. 10, 1920, applt., a 
German national, was entitled under her marriage 
settlement to a reversionary life interest in certain 
funds in England which were settled upon her for 
her separate use without power of anticipation. 
She was then & still was under coverture : — Held : 
although the Order created a charge upon her 
interest under the settlement it created it only 
upon the interest as it then existed — namely, 
subject to the restraint on anticipation — <fc there 
was therefore no effective charge which operated 
to deprive her of the instalments of income when 
they became due. — lie Rush, Warre v. Rush, 
fl923] 1 Oh. 56 : 92 L. J. Ch. 87 ; 127 L. T. 713 ; 
38 T. L. R. 900 ; 67 Sol. Jo. 31, C. A. 

Annotations Reid. Morgan v, Morgan & Kirby, [1923] P. 1. 

J. — VOL. XXVII. 


Mentd. He Neubu rger’K Scttlmt., Foresliew v. Public 

Trustee, [1923] 1 Ch. 508. 

907. Rights of married woman In corpus — 
Payment of Income only.] — Where a fund pro- 
ducing income is given absolutely to a married 
woman, <fe the gift is followed by a restraint on 
anticipation, the married woman is prevented from 
alienating the fund during coverture. 

Testatrix, by her will, gave to a married woman 
a sum of consols ; <fc by a codicil directed that all 
gifts & provisions, whether absolute or limited, 
thereby or by her will made for any female should 
be for her separate use, whilst she should be under 
coverture, without any power of anticipation. 
The exor. transferred the fund into ct. under 
Trustee Relief Act, A the married woman pre- 
sented a petition for the transfer of the fund to 
herself: - Held : she could only have the income 
paid to her during her coverture. Qu, : as to the 
effect of a clause restraining anticipation on an 
absolute gift of a fund not producing income. — 
lie Ellis’ Trusts (1874), L. R. 17 Eq. 409 ; 43 
L. J. Ch. 411 ; 38 J. 1\ 566 ; 22 W. R. 418. 

Annotations : — Consd. He Oroughton’s Trusts (3 878), 8 Ch. D. 

4 GO ; Jir Taber, Arnold t\ Kuycss (1882), 51 L. J. Cli. 

721. Apld. Hr Clarke's Trusts (1882), 21 Ch. D. 718. 

Expld. & Distd. lie Bown, O’Hallomn r. King (1884), 27 

Ch. D. 411. Refd. He Benton, Sniilh ?*. Smith (1882), 1 !) 

Ch. I). 27 7 ; lie lianken, Reynolds v, Ellis, [1902 J 2 Ch. 


908. -.] — Testator gave his residue 

to Jtis two daughters as tenants in common as 
separate property without power of anticipation ; 
the residue after administration consisted of 
consols, railway securities, A some cash : — Held : 
a married daughter could during coverture receive 
the income only of the property other than the 
cash . — He Clarke’s Trusts (1882), 21 Ch. I). 7JS ; 
51 L. J. Ch. 855 ; 47 L. T. 43 ; 30 W. R. 778. 

A n notation : — Dbtd. He Bown, O'Holloran v. King (1881), 
27 Cli. D. 411. 


909. .]— He Spencer, Thomas v, 

Spencer., No. 896, ante. 

910. .] — lie Grey’s Settlements, 

Acason v. Greenwood, No. 861, ante. 

Right of disclaimer.] — See No. 834, ante , A*, 
generally , Gifts, Vol. XXV., xrp« 520, 521, Nos. 


Power of court to remove restraint.]- See Sub- 
sect. 6, B., jiusl. 


11, On Dealings with Property, 

(a) Alienation, 
i. Tn General. 

See , now , Law of Property Act, 1925 (<\ 20), 
s. 169. 

911. Assignment inoperative — Transfer to hus- 
band to secure annuity.] — Settlement by a husband 
of money, in trust to pay the interest to the wife 
during her life, with a proviso against anticipation. 
The husband joins with a surety in a covenant 
to pay an annuity, secured by an assignment by 
the wife of the interest to become due, & of the 
principal sum in the event of there being no children 
of the marriage : — Held : the surety not entitled 
to any remedy in equity under the assignment 
in respect of liis payment of the arrears of the 
annuity recovered against him by an action upon 
the covenant, although he had no notice of the 
proviso against anticipation in the settlement ; 
a charge of fraudulent concealment not being 
sufficiently established. & even if fraud had been 
fully made out against the wife, it seems that it 
would not be sufficient to support the assignment, 
which would be to give her a power of alienation 
against the intention of the settlor. — Jackson v . 

i 
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Husband and Wife. 


Sect. 1 . — Restraint on anticipation or alienation: 
S fafr-sccC 5, R, (a) i . iL] 

Hobiiousb (1817), ,2 Mer. 483; 35 E. It. 1025, 

L. C. 

Annotations : — Consd. Barrow v. Barrow (1858), 4 K. & J. 
409. Apld. Clivo v. Carcw (1859), 1 John. & H. 199 ; 
Arnold v. Woodhams (1873). L. 11. 16 Eq. 29 ; Stanley v. 
Stanley (1878), 47 L. J. Ch. 256. Consd. Re UJanvill, Ellis 
r. Johnson (1886), 31 Ch. D. 532. Refd. Johnson v. 
Freeth (1836), Donnelly, 16; Baggett t». Mcux (1844), 1 
Coll. 138 ; Sharpe v. Foy (1868), 4 Ch. App. 35 ; Thomas 
r. Price (1877), 46. L. J. Ch. 761; Bateman v. Faber, 
r 1 897 ] 2 Ch. 223. Montd. Tullett v. Armstrong (1838), 
1 Bcav. 1 ; Moore v. Moore (1844), 13 L. J. Ch. 124 ; 
Stikeman v. Dawson (1847), 1 Do G. & Sra. 90 ; Wil- 
loughby v. Middleton (1862), 2 John. & II. 344. 

912. Though by consent In court.] — A 

married woman cannot by consent, on examination 
in ct., part with her interest in a fund settled on 
her marriage for her separate use during her life, 
with a clause against anticipation, with remainder 
to the survivor of her A her husband. — Ritciiie v . 
Bkoadbent (1821), 2 Jac. A W. 450 ; 37 E. R. 
702. 

913. Assignment to creditors.] — Testator 

in Scotland gave all his property to trustees ; 
first, to pay his debts; secondly, to pay Mrs. R., 
a married woman, so much of the annual proceeds 
as they might deem necessary for the support of 
her A family during her life, declaring the same 
to be alimentary A exclusive of her husband, A 
not to be attachable, nor assignable, nor subject 
to any deeds or debts of her or her husband. 
The acting trustee, with consent ot Mrs. R., 
assigned to her alimentary creditor the rents of 
the trust property ; first, to pay debts affecting 
ft ; secondly, to pay part of the rents to Mrs. R. 
for aliment ; thirdly, to apply the residue in pay- 
ment of the debts due to the assignee : — Held : 
the assignment was void, as it violated the express 
prohibition against alienation, A in this respect 
the law in Scotland is the same as in England. — 
Rennie v. Ritchie (1845), 12 01. A Fin. 204 ; 
8 E. R. 1379 ; sub nom. Ritchie v. Rennie, 9 
Jur. 435, H. L. 

Annotations : — Refd. Hood Bans v. Heriot, [1896] A. C. 
174 ; Rc Kush’s Settlmt., Warn; v. liush (1922), 127 L. T. 
713. 

914. Court cannot assist assignment- 
Though other benefits taken in exchange — Legacy.] 

— Robinson v. Wheelwright, No. 1004, post . 

915. Interest accruing de die in diem.] — 

Testator, by his will, bequeathed his residuary 
estate to trustees, upon trust to pay the income 
“ when A as the same should be due A received,” 
to S. C., a married lady, for her separate use, 
without power of anticipation. The residue 
comprised a bond on which interest was payable 
yearly on Oct. 31. On May 23, 1800, 8. C. 
assigned to A. B. all interest A moneys comprised 
in the bequest which had “ accrued A become 
payable ” z—Hdd : the interest on the bond debt 
between Oct. 31, 1859, A May 23, 1800, did not 
pass by the assignment ; as well because the 
interest was not at the date of assignment “ due 
A received ” within the meaning of the clause 
restraining anticipation, as also because it had not 
“ accrued A become payable ” within the meaning 
of the deed of assignment. — Re B kettle, Jol- 
LANDS v . Burdett (1804), 2 L)e G. .1. A Sin. 79 ; 
3 New Rep. 590 ; 33 L. J. Ch. 471 ; 10 L. T. 7 ; 
10 Jur. N. 8. 349 ; 12 W. R. 502 ; 40 E. R. 305, 
L. JJ. 

Annotations Consd. Everett v. Paxton (1891), 65 L. T. 
383 ; Hood Barrs v. Heriot, [1896J A. C. J74. 

910 . Though fraud on assignee — Restraint 

disclosed.] — There is no equity to apply income 
which a married woman is restrained from 
anticipating, to mate good the consequences of 


her fraud, where the restraint on anticipation 
appears from the instrument in respect of which 
relief is sought. A married woman who had 
previously to her marriage settled certain property 
upon trust for herself during the joint lives of 
herself A her husband for her separate use, without 
power of anticipation, A after the death of one of 
them, for the survivor for life, A after trusts for 
the benefit of the children of the marriage, upon 
such trusts as she should by deed or will appoint, 
A, there being no children of the marriage, had 
by deed irrevocably appointed her reversionary 
interest in favour of her mother, subsequently, A, 
as she alleged, under the compulsion of her husband, 
made another absolute irrevocable appointment 
of her reversionary interest in favour of her husband 
without noticing the previous appointment. The 
husband deposited the appointment in his favour 
to secure a debt to himself \~~Hcld : on bill filed 
by the assignee of the debt A security, that 
assuming the second appointment to be fraud on 
the part of the wife, inasmuch as it was not based 
upon any active misrepresentation by her, but 
disclosed the restraint on anticipation, A only 
attempted to deal with the reversionary interest, 
the assignee of the security was not entitled to 
impound the income during her life to make good 
his loss bv such fraud. — A rnold v. Woodhams 
( 1873), L. R. l(i Eq. 29; 42 L. J. Ch. 578 ; 28 

L. T. 351 ; 21 W. R. 691. 

Annotations : — Apld. Stanley v. Stanley (1878), 47 L J. Ch. 

256. Consd. Re GlanviU, Ellin & Johnson (1886), 31 

Ch. I). 532. Refd. Thomas c. Price (1877), 46 L. J. Ch. 

761. 

917 . .] — Bateman (Lady) v. Faber, 

No. 918, post. 

918. Assignor not estopped from denial of 

validity.] — A married woman was entitled to the 
income of property during her life, for her separate 
use without power of anticipation, subject to a 
proviso that on a specified event her interest should 
cease, A the property be held in trust for her 
husband. In order to assist her husband to make 
an arrangement witli a creditor, she executed a 
deed-poll, whereby she admitted, believing then 
that it was true, though, as she afterwards alleged, 
it was not in fact true, that the event mentioned 
iu the proviso had occurred, A that her life interest 
had determined, A she released that interest in 
favour of her husband. On the l'aith of this deed 
the creditor entered into arrangements with the 
husband for his benefit. The wife subsequently, 
notwithstanding the deed, claimed to receive the 
income of the property timing her life : — Held : 
she could not by admission or estoppel or in any 
other way by her own act get rid of the protection 
afforded by the restraint on anticipation, A her 
right to receive the income was unaffected by her 
admission contained in the deed-poll. 

A married woman cannot even by her own fraud 
deprne herself of this protection (Lindley, 

M. R.). Bateman (Lady) v. Faber, [1898] 1 Ch. 
U4 ; 67 L. J. Ch. 130 ; 77 L. T. 576 ; 46 W. R, 
215 ; 14 T. L. R. 81 ; 42 Sol. Jo. 80, C. A. 

A nnatation : — Expld. Rc WijnpcriH, Wickun v. Wilson, LI 9141 

1 Ch. 502. 

919. Power to bind corpus — By compromising 

action.] — In a suit instituted by a married woman 
by her next friend against the trustees of a will 
for an account ; — Held : a married woman having 
propeHy to her separate use, without power of 
anticipation, had power to bind the corpus of the 
estate by a compromise entered into by her. — 
Wilton v. Hill (1855), 25 L. J. Ch. 156 ; 26 
L. T. O. 8. 253 ; 4 W. R. 66. 

920. Attempt to alienate where no gift over — 
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Order for payment of dividend — Form of order.] 

Stewart v. Fletcher, No. 944, post. 

ii. By Way of Charge. 

921. Charge on Income — To secure loans — In- 

come accrued at date of charge.] — On the marriage 
of M. with E., funds were settled upon trust, 
during their joint lives, to pay the income unto 
such persons as E., notwithstanding her coverture, 
should, by any writing under her hand, excepting 
by any mode of anticipation, appoint : &, in 

default of appointment, unto her sole, separate. 
Sc peculiar use, independently of her husband ; 
& so that her receipts, notwithstanding the 
coverture, or the receipts of the appointee might 
be good discharges. The trustees of the settlement 
having improperly invested the trust-fund, a suit 
was instituted against them for its restitution. 
Considerable arrears of the income arising from the 
fund accrued ; & E., to secure re-payment of 

moneys advanced to her by A., mortgaged to him 
“ all those the dividends, interest, & annual 
produce, or moneys equivalent to interest, divi- 
dends, & annual produce, then due & owing, or 
which thereafter might be decreed to be then due 
Sc owing, or which, on the further hearing of the 
cause on further directions, might be decreed or 
ordered to be paid to E. for her separate use, under 
Sc by virtue of the settlement.” On a petition 
presented by A. to have the money due to him on 
the mtge., together with the costs of the petition 
repaid to him out of the arrears of income duo to 
E. : — Held : (1) E. could not appoint the income 
by way of anticipation ; (2) the mortgage by her 
to A. only affected the arrears of income due at 
its date. 

(3) The separate fund of a married woman 
protected against costs, on the ground that, under 
the instrument through which she derived title, 
she was restrained from anticipation. — Moore v. 
Moore (1844), 1 Coll. 54 ; 13 L. J. Ch. 124 ; 63 
E. It. 318 ; sub nom. Moore v . Moore, Ex p. 
Asprey, 8 Jur. 139. 

Annotations : — As to (J) Reid. Medley v. Horton (1844), 8 
Jur. 853. As to (3) Consd. lie Glanvill, Ellis v. Johnson 
(188(5), 31 Ch. D. 532. “Reid. Morrell v. Cowan (1877), 6 
Ch. D. 106. 

922. .] — A married woman, S., was 

entitled to a gross sum, payable on the death of 
her father, for her separate use, subject to a 
restraint on anticipation. During her father’s 
life she promised by letters to repay to D. out of 
the fund, when it fell in, advances made by him 
to her & her husband. After the death of her 
father the fund was paid into ct., Sc S., being still 
under coverture, verbally promised D. that he 
should be paid out of the fund if he would offer 
no opposition to her application for payment out 
of ct. ; Sc it was accordingly paid to her : — Held : 
D. had no charge on the fund, the letters being 
ineffectual by reason of the restraint on anticipa- 
tion, Sc the subsequent parol promise being void 
for want of consideration & under Stat. Frauds. — 
Re Sykes’ Trusts (1862), as reported in 2 John. 
Sc H. 415; 70S. R. 1120. 

Annotatiegis : — Dbtd. lie Ellis* Trusts (1874), L. It. 17 Eq. 
409. Apprvd. Pike v. Fitzgibbon, Martin v. Fitzgibbon 
(1881), 17 Ch. D. 454 ; lie Bown, 0*Halloran v. King 
(1884), 27 Ch. D. 411. Reid. Roberts v. Watkins & 
Howolls (1877), 40 L. J. Q. B. 552 ; 

(1878). 8 Ch. D. 460. Mentd. lie 
Ex p. Young (1882), 21 Ch. D. 642. 

923. To secure annuity.] — A married 

woman having personal property under a will for 
life & absolutely, a settlement is made of it to her 
separate use without power of anticipation, with 
a power of appointment by deed. Without 
adverting to the clause against anticipation, Sc in 


Re Crough ton’s Trusts 
Quartz Hill, etc. Co., 


alleged ignorance of its existence, she Sc her husband 
grant an annuity in consideration of £215, Sc an 
order is made for payment of the dividends of her 
separate property to the grantee to secure the 
annuity, Sc he receives the dividends Sc hands over 
the surplus from time to time. The clause against 
anticipation is then discovered, & the wife petitions 
for discharge of the order for payment of the divi- 
dends to the grantee of the annuity, for restitution 
of the money received, Sc for costs against the 
grantee & his solr. ; — Held : the order must be 
discharged, & the restitution not being pressed 
for, no order made upon that part of the petition, 
but costs given against the grantee, his solr., & 
her husband. — Forty v . Reay (1855), 3 W. R. 
317. 

924. To secure husband’s creditors.] — • 

White v. Herrick, No. 830, ante . 

925. Mortgage of whole interest — Mortgagee 
with notice of restraint.] — (1) A real estate may 
be devised to a married woman in fee simple for 
her separate use, yet in such a manner as to disable 
her during the coverture from making any sale, 
mtge., charge or incumbrance to take effect against 
it during her life or during her coverture, lienee 
where A. devised a real estate to his daughter 13., 
a married woman, in fee, but with a declaration 
that she should not sell, charge, mtge. or incumber 
it, followed by another declaration that she should 
take it for her own sole & separate use A benefit 
& disposal, Sc have the sole management thereof, 
independent of her husband Sc free from liis debts, 
etc. ; — Held : the prohibitory clause was not 
void, inasmuch as it must be taken in connection 
as well with the succeeding as the preceding words ; 
Sc therefore a security, by way of equitable mtge., 
executed by the husband Sc wife to a party who 
had notice of the wife’s title under the will, was 
void as against the wife. 

(2) Feme covert is entitled under a will to an 
estate in fee simple, subject to an outstanding 
lease for thirty-one years from Juno, 1816, at 
a rent of £60 per annum , Sc subject to a clause in 
the will prohibiting her from mortgaging or 
incumbering the property during coverture. In 
June, 1840, the husband took an assignment to 
liirnself of the lease of 1816, Sc the husband Sc 
wife executed a new lease to E., as a trustee for 
the husband, for the term of thirty-one years, 
at the same rent as before. In this lease no 


notice was taken of the wife’s separate estate, 
Sc E. entered into no covenants. In 1841 the 


property was let at £90 per annum : — Held : the 
new lease was an incumbrance within the meaning 
of the prohibitory clause contained in the will. — 
Baggett v. Meux (1844), 1 Coll. 138 ; 13 L. J. Ch. 
228 ; 3 D. T. O. 8. 122 ; 8 Jur. 391 ; 63 E. R. 
355 ; affd. (1846), 1 Fh. 627, L. C. 


Annotations : — As to (1) Consd. Lechmere v. Brotheridge 
(1863). 32 Boav. 353 ; Re Ellin’ Trusts (1874), L. R. 17 Eq. 
409. Expld. & Apld. Rc Bown, O’Halloran v. King- (1884), 
27 Ch. 1). 411. Consd. Re Hutchings to Burt (1887), 58 
L. T. 0. Reid. Re Yalden (1851), 1 Ho G. M. & G. 53 ; Re 
Gaskoll’s Trusts (1865), 12 L. T. 763 ; Taylor v. Meads 
(1865), 4 Do G. J. & Sin. 507 : Thomas v. Price (1877), 
46 L. J. Oh. 761 ; Re Currey, Gibson i’. Way (No. 2) (1887), 
56 L. T. 80 ; Re Urey’s Set Unit., Acason v. Greenwood 
(1887), 34 Oh. D. 712 ; Stogdon r. Lee, [1891] 1 Q. B. 661 ; 
Hood Barrs v. Oathcari, [1894] 2 Q. B. 559 : Loftus v. 
Hcriot, [1895] 2 Q. B. 212 ; Re Wheeler’s Settlmt. Trusts, 
Brhrgs v. Ryan, [1899] 2 Oh. 717; Studley v. Studley, 
[1913] P. 119. .4s tv (2) Reid. Re Ellis* Trusts (1874), 

L. It. 17 Eq. 409. 

926 . By husband & wife.] — Goulder 


v . Camm, No. 824, ante . 

927. Restraint not disclosed — Fraud of 

married woman.] — Property limited to the separate 
use of a married woman without power of anticipa- 
tion is not bound, at least during the coverture, by 
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Husband and Wife. 


1 . — Restraint on anticipation or alienation: 

Huh-secU 5, B. (a) ii., (6), (c), (</), ( e ) & (/).] 

a charge fraudulently created by her in favour of 
a mtgee. without notice of the restraint. There- 
fore, where the property was a fund in ct. & the 
mtgee. had, by virtue of a power in his security, 
obtained an order directing payment of future 
dividends to him, the order was upon the applica- 
tion of the married woman discharged. — T homas 
v . Price (1877), 46 L. J. Ch. 761. 

Annotation: — Apld. Stanley v. Stanley (1878), 47 L. J. Ch. 

2<3(>. 

928 . .] — Stanley v. Stanley, 

No. 902, ante. 

929 . Effect on forfeiture clause.] — Testator 

gave a fund to trustees, upon trust to pay the 
income to his sister “ for her separate use, free 
from tne debts <te control of any husband, without 
power of anticipation, & for & during the term of 
her natural life, & from & after her decease or on 
her anticipating ” the income, or any part thereof, 
the principal was to be on trust for her children 
equally. At the time of testator’s death the sister 
was married. The husband w 7 as still living. The 
sister executed a deed assigning her life interest 
by way of mtge. : — Held : “ anticipating ” could 
not be read as meaning “ attempting to anticipate,” 
As, as, by reason of the restraint on anticipation 
during coverture, the assignment of the life interest 
was wholly inoperative, there had been no for- 
feiture. — Re Wormald, Frank v. Muzeen (1890), 
43 Ch. D. 030 ; 59 L. J. Ch. 404 ; 62 L. T. 423 ; 
38 W. R. 425. 

Annotations : — Folld. lie Adamson, Public Trustee v. Hilling 

(11)13), 108 L. T. i 71). Refd. lie Porter, Coulsonr. Capper, 

1180‘JJ 3 Ch. 481. 

930 . .] — Testator by his will be- 

queathed an annuity to his daughter for life with- 
out power of anticipation during coverture & 
declared that if his daughter, whether under any 
disability or not, should assign, dispose of, or 
charge the annuity bequeathed to her or any part 
thereof, or should become bkpt. or do or suffer 
anything whereby the said annuity or any part 
thereof should become payable to or vested in 
some other person, then As in every such case the 
annuity should immediately thenceforth cease as 
if she w ere dead. The daughter while still under 
coverture executed an assignment of her annuity by 
w ay of mtge. ; — Held : the daughter being pre- 
cluded by reason of her coverture <fc the restraint 
upon anticipation from making an effectual 
assignment, the assignment was invalid apart from 
the forfeiture clause in the will, & therefore no 
forfeiture was effected thereby. — Re Adamson, 
Public Trustee v. Billing (1913), 109 L. T. 25 ; 
29 T. L. R. 594 ; 57 Sol. Jo. 610, C. A. 

931 . Subsequent to protection order — 

Matrimonial Causes Act, 1857 (c. 85 ), s. 21 .] — 
Hill r. Cooper, No. 790, ante. 

See, now, Supreme Court of Judicature Act, 
1925 (c. 49), s. 194 (1), (2). 

932 . Pledge of goods on loan — Liability to refund 

loan — Before possession recovered.] — In 1859, A., 
by deed of settlement, devised certain plate to 
tiTistces for the sole & separate use of his wife B. 
for life, but she was not to alien or dispose of it. 
.In 1872 the plate was deposited by A. with O. as 
security for the loan of a sum of money advanced 
by C., the deposit being made with the knowledge 
A consent of B, Since 1874 repeated demands 
were made by A., B., & the trustees for possession 
of the plate: — Held : (1) inasmuch as B. had 

paited with the possession of the plate, & had the 
benefit herself , As it was received bond fide, she could 

recover possession without repaying the 


advance ; (2 ) the right to sue of A., or the trustees, 
or B.’s exors. after her death, was unaffected. — 
Vaughan v. Wilkinson (1885), 1 T. L. R. 537. 

933 . Mortgage while widow — Restraint revived 
on remarriage — Subsequent mortgage to third 
party — Marshalling.] — A., a widow, who was 
entitled for her life to the income of a fund in ct., 
mortgaged her life interest to B., & afterwards 
married again, upon which event a restraint on 
anticipation as to part of the income revived. A. 
subsequently charged her life interest, so far as 
she could bind the same, in favour of C. The 
interest on B.’s mtge. w 7 as alone sufficient to 
absorb almost the w 7 hole of that part of the income 
w r hich alone was . available for payment of the 
interest on C.’s charge : — Held : the securities 
must be marshalled, & B.’s interest must be paid 
out of that part of the income wdiich was not 
available for the payment of the interest on C.’s 
charge . — Re Loder’s Trusts (1886), 56 L. J. Ch. 
230 ; 55 L. T. 582 ; 35 W. R. 58. 

Sec, further , Mortgage. 

(b) Leases . 

934 . Wife’s estate subject to existing term — 
Assignment to husband — Subsequent grant of new 
term — Encumbrance.] — B aggett v. Meux, No. 
925, ante. 

935 . Underlease — Underlessee with constructive 
notice.] — S teedman v. Poole, No. 823, ante. 

Compare No. 1033, post. 

See , generally. Landlord & Tenant. 

(c) Powers in Relation to Settled Properly . 

See Settled Estates Act, 1877 (c. 18), s. 50 ; 
Settled Land Act, 1882 (c. 38), ss. 22, 24, 31. 

936 . Appointment under maintenance clause — 
Maintenance of children beyond minority — Life 
interest affected.] — By an ante-nuptial settlement 
a fund was declared to be held by the trustees 
upon trust for the intended wife for life, for her 
separate use, witliout power of anticipation, 
after her death in trust for the intended husband 
for life, & after the decease of the survivor, in 
trust for the children of the marriage as the 
intended husband A w T ife should jointly appoint, 
A, subject thereto & to a separate power of appoint- 
ment in the survivor, in trust for the children 
equally to be vested in sons at twenty-one & in 
daughters at twenty-one or marriage. There was 
also a power for the trustees, at the request of the 
husband & wife, during their joint lives, to advance, 
for the benelit of any child whose portion should 
not be vested, any part of his or her presumptive 
portion, <fc to apply for or towards the maintenance 
or education of any such child or children all or 
any part of the income of sucJi his, her, or their 
presumptive portions. The only children of the 
marriage were tw r o sons & a daughter. The 
husband & wife appointed the trust fund to the 
three children equally, to be vested in sons at 
twenty-one & in the daughter at twenty-one 
or marriage, with trusts for accruer in the event 
of any child dying before attaining a vested interest. 
By the same deed the husband & wife requested 
the trustees to pay for five years after the date of 
the deed certain sums for the maintenance of 
the three children, & after the expiration of that 
period, to pay £150 towards the maintenance & 
education of the children during the residue of the 
life of the wife : — Held : the maintenance clause 
did not enable the wife to affect her life interest 
by such a prospective provision, at all events as 
regarded any period beyond the minority of the 
sons, or the minority or marriage of the daughter. — 
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IIorlock v . Horlock (1852), 2 De G. M. & G. 
044 ; 42 E. R. 1023, L. JJ. 

937. Cost of repairs — Trustees with power to 
charge estate.] — A married woman, tenant for 
life, without power of anticipation, had power 
to direct trustees to do repairs, & charge the 
estate. She employed a builder to do repairs : — 
Held : lie was entitled to be paid by having the 
amount raised by a charge on the estate. — 
Skinner v. Todd (1881), 51 L. J. Oh. 108; 46 
L. T. 131 ; 30 W. R. 267. 

938. Estate in fee simple subject to restraint — 
Powers of tenant for life — Settled Land Act, 1882 
(c. 38).] — A restraint on anticipation attached 
to a married woman’s estate in fee-simple for her 
separate use does not create a settlement within 
above Act so as to givo her the powers of a tenant 
for life under the Act. — B ates v. Kesterton, 
[1806] 1 Ch. 159 ; 65 JL. J. Ch. 108 ; 73 I/. T. 656 ; 
14 W. R. 150 ; 40 Sol. Jo. 97. 

See, generally , Settlements. 

( d ) Covenant to Settle After- Acquired Properly, 

939. Not bound — Husband’s covenant to settle 
wife’s property.] — S., by her will, gave to her niece 
.T. £3,000 & also gave the residue of her personal 
estate equally between her nieces J., A. <fc C. : 
& she directed that any pecuniary legacy or share 
of her nieces as should be married at the time of 
her death should be paid into the proper hands of 
such respective nieces, or into the hands of such 
person or persons as such respective nieces should 
respectively appoint, so as that the same or any 
part thereof, should not in any respect be subject 
or liable to the control, debts, or incumbrances of 
their respective husbands, nor be alienable by 
them <fc their respective husband, & that the 
receipts of her nieces alone signed with their 
proper hands, notwithstanding coverture, or of 
their appointees, should from time to time be 
suiliciont discharges to her exors. J. married, & 
a settlement was made on her marriage, in which 
was contained a covenant by the husband to settle 
future acquired property of the wife. Testatrix 
afterwards died, A her exors. paid J.’s share into 
ct. .1. then petitioned by a next friend to have 
it paid to her on her separate receipt : — Held : 
the true construction of tiie direction in the will 
was that during coverture, the share of J. was 
not alienable by her ; such share was not there- 
fore included in the covenant, & the fund must be 
retained in ct. & the dividends only paid to J. 
during her coverture. — Re Sakel (1864), 4 New 
Rep. 321 ; 10 L. T. 691 ; 10 Jur. N. S. 876. 

Annotations : — Consd. Re Gaskcll’s Trusts (1805), 12 L, T. 
763 ; Rc KlliH’s Trusts (1874), 22 W. H. 448 ; Re Bowu, 
O'Halloran v. King (1884), 27 Ch. D. 41 1 . 

940. .] — An agreement by husband <fc wife, 

in an ante-nuptial settlement for the settlement 
by the husband & wife of the wife’s after-acquired 
property, is a covenant by the wife as well as by 
the husband, whether the wife is a minor or of full 
age. If the wife is a minor, & the covenant is for 
her benefit, it is voidable only &> not void, & is bind- 
ing upon all property coming to her during the 
coverture for her separate use, without a restraint 
on anticipation, until she avoids or disaffirms the 
covenant . as to such property ; for she may, 
after attaining twenty-one, & during the coverture, 
elect whether the covenant shall be binding on her 
separate estate or not, such right of eloction being 
a necessary consequence of a married woman’s 
power to dispose of, without her husband’s consent, 
property settled to her separate use ; but, inas- 
much as a contract by a married woman, while 
under coverture, affecting her separate property 


binds only her then existing separate property, & 
not separate property which she may thereafter 
acquire, the wife in electing to confirm the 
covenant, thereby binds only that separate pro- 
perty to which she is entitled at the date of the 
confirmation, & not that to which she may sub- 
sequently become entitled during the coverture. 
Semble : the doctrine of election or compensation 
does not apply in the case of a married woman 
entitled for her separate uso with a restraint on 
anticipation. — Smith v, Lucas (18S1), 18 Ch. D. 
531 ; 45 L. T. 460 ; 30 W. R. 451. 

Annotations : — Folld. Re Wheatley, Smith w. Suenoe (1884), 
27 Oh. D. 606. Consd. Rc Vardon’s Trusts (1885), 31 
Ch. I). 275 ; Viditz v. O’Hagan, [1890] 2 Ch. 569. Refd. 
Cahill v. Cahill (1883), 8 App. Cas. 420 ; Burnaby v. 
Equitable Rover, sionary Interest Soc. (1885), 28 Ch. I). 
416 ; Rc Queade’s Trusts (1885), 54 L. .1. Ch. 786 ; Hay- 
wood v. Tidy (1890), 63 L. T. 679. Mentd. Wilder v. 
Pigott (1882), 22 Ch. D. 203; Cooke v, Cooke (1887), 
38 Ch. D. 202 ; Duncan v. Dixon (1890), 44 Ch. 1). 211 ; 
Carter v. Silber, Carter v. Hasbuck, [1892] 2 Ch. 278 ; 
Carter v. Silber (1892), 66 L. T. 473 ; (ireenhill v. North 
British & Mercantile Jn*ce., (1893] 3 Ch. 474 ; Clements 
v. L. & N. W. Ry., 1 1 8941 2 Q. B. 482; Rc Ilodson, 
Williams v. Knight, 1189-1] 2 Ch. 421 ; Harle v. Jarman, 
[im] 2 Ch. 419; Pul Ian v, Koe, [1913 J 1 Ch. 9; Re 
Lind, Industrials Finance Syndicate v. Lind, [1915] 
2 Ch. 345. 

941. .] — A restraint on anticipation is 

equivalent to a restraint on alienation, <te accord- 
ingly the shares of married women in residuary 
real & personal estate given to them by will for 
their separate use without power of anticipation, 
arc not bound by covenants for settlement of .after- 
acquired property contained in their respective 
marriage settlements ; & the capital of the personal 
estate is not payable to them on their separate 
receipt. 

It [the conveyance pursuant to the covenants] 
will result in conferring interests on other persons 
by an act inter vivos when testator has declared 
by a clause which the law holds to be valid that 
the ladies shall not anticipate which I under- 
stand l-o be the same thing as that they shall not 
alienate (Chitty, J .). — Re Currky, Gilson v . 
Way (1886), 32 Ch. D. 361 ; 55 L. J. Ch, 906 ; 54 
L. T. 665 ; 34 W. R. 511 subsequent proceed / ngs 
(1887), 56 L. J. Ch. 389. 

Annotation : — Distd. Re Bankes Reynolds v. Ellis, [1902] 

2 Ch. 333. 

See, generally, Settlements. 

(e) Disentailing Assurance. 

942. Equitable estate tall — Enlarged into fee 
simple — Valid.] — Cooper v, Macdonald, No. 916, 

'post. 

See, further, Real Property. 

( / ) Appointment of Attorney to Receive Income. 

943. Validity.] — Where a next friend of a 
married woman institutes, without her consent, 
a useless suit, he will be ordered to pay the costs. 
Where a married woman, who was entitled to the 
income of property held on trust for her separate 
use, with a restraint on anticipation, joined with 
her husband in a power of attorney to receive & 
to sue for any moneys due to them or either of 
them : — Held : the trustee was not justified in 
paying the attorney the wife’s separate income. 
Neither would the power entitle the attorney to 
institute an administration suit in the name of the 
wife by himself as next friend. — Kenrick v . 
Wood (1869), L. R. 9 Eq. 333 ; 39 L. J. Ch. 92 ; 

19 W. R. 67. 

Annotation : — ApM. Stanley v. Stanley (1 878), 47 L. J. Ch. 256 , 

944. .] — A married woman restrained from 

anticipation may appoint an attorney to receive 
the growing payments, but only on her behalf & 
for her use. 

Form of order directing payment of dividends 
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Husband and Wife. 


Sect. 1 . — Restraint on anticipation or alienation: 
Sub^secL 5, B . (/) & (ff), C . (a) (b) i. & ii . j 

to a married woman entitled for her separate use. — 
Stewart v. Fletcher (1888), 88 Ch. P. 627 ; 57 
L. J. Ch. 765 ; 36 W. R. 713. 

(d) Disposition by Will . 

945. Not affected by restraint — Restraint affect- 
ing income only — Entail barred.] — By marriage 
settlement personal property was assigned to 
trustees upon trust to pay the income to the wife 
for her separate use for life without power of 
anticipation, & after her decease, in case her hus- 
band should survive, to pay so much of the income 
as she should by deed or will appoint for Ids wife, 
& subject thereto for the children of the marriage ; 
& in case there should be no children, then upon 
trust in case the wdfe should survive her husband, 
for her, her exors., administrators & assigns, for 
her sole & separate use ; but if she should not 
survive her husband, then for such of her relations 
as she should, notwithstanding coverture, by deed 
or will appoint. 

The wife made a will in exercise of the power 
during coverture, & survived her husband without 
having had issue of the marriage : — Held : upon 
demurrer, the will, made during coverture, & not 
republished after her husband’s death, was a good 
disposition of all the property. — Bishop v. Wall 
(1870), 3 Ch. D. 194 ; 45 L. J. Ch. 773 ; 25 W. It. 
93. 

946. .] — A married woman, under the 

limitations of a will made in 1810, was equitable 
tenant in tail to her separate use of certain freehold 
estates. By a clause in the same will she was also 
restrained from alienation of the rents & profits. 
Her husband became bkpt., & after his order of 
discharge joined with his wife in barring the equit- 
able entail & limiting the estate in fee to the 
separate use of the wife. The wife died, having 
by her will devised the estate for the boneiit of 
her children, & the husband’s assignees claimed the 
husband’s estate by curtesy : — Held : the restraint 
on anticipation did not prevent the wife from 
barring the entail & acquiring the equitable fee ; 
& the wife, having thereby acquired an equitable 
fee to her separate use, had pow T er to defeat her 
husband’s right to curtesy by devising the estate. — 
Cooper v. Macdonald (1877), 7 Ch. D. 288 ; 47 
L. J. Ch. 373 ; 38 L. T. 191 ; 26 W. It. 377, C. A. 

Annotation# : — Refd. Re Jakeinan’s Tracts (1883), 23 Ch. D. 

344 ; Re Lambert's Estate, Stanton v. Lambert (1888), 

39 Oli. D. 626 ; Bates v. Kesterton, [1896J 1 Cli. 159. 

Mentd. Eager v. Furnivall (1881), 17 Ch. D. 115; Hope 

v. Hope, [1892J 2 Ch. 336. 

947. .] — The jiroperty is given upon 

trust for the wife for her separate use but so that 
she should not have power to dispose of the same 
or the income thereof, or of any part thereof, by 
anticipation, otherwise than by deed or writing 
executed by her & attested in manner aforesaid. 
I am of opinion that that applies only to alienation 
inter vivos & that she is restrained from anticipa- 
tion, which could only be during her lifetime, 
except by deed or writing in manner thereinbefore 


mentioned. That, to my mind, can have no 
application to a testamentary disposition, because 
such a disposition would have no effoct whatever 
until after her death (Pearson, J .). — Re Her- 
nando, Hernando v . Sawtell (1884), 27 Ch. D. 
284 ; 53 L. J. Ch. 865 ; 51 L. T. 117 ; 33 W. R. 
252. 

Annotations : — Mentd. Re M6grot, Twecdio v. Maunder 

(1901), 70 L. J. Ch. 451 ; Re Mackenzie, Mackenzie v. 

Edwards-Moss, [1911] 1 Oh. 578. 

948 . .] — Re Currey, Gibson v. Way (No. 

2), No. 1033, post . 

949 . Annuity to married woman — Death before 
annuity purchased — Bequest by woman to husband.] 

— Testator, who died in Aug. 1885, bequeathed 
numerous legacies & annuities including an annuity 
of £200 to a husband & wife during their joint 
lives, &, after the decease of either of them, an 
annuity of £100 to the survivor during his or her 
life, the wife’s annuity to be for her separate use & 
without power of anticipation. In Nov. 1885, 
testator’s estate was insufficient for payment in 
full of the legacies & annuities bequeathed by his 
will, & an administration action was commenced 
in which judgment for the administration of his 
estate was obtained on June 23, 1880. Subse- 
quently, beneficiaries who were sui juris having 
agreed to an abatement pro rata of their legacies 
& annuities, an order was made in the action that 
the trustee of the will should purchase in the names 
of himself & the wife an annuity of £80 on the life 
of the wife, & also such an annuity on the life of 
the wife as 225 of the 11,223 parts into which the 
ultimate residue of testator’s estate was directed 
to be divided, would suffice to purchase. After 
that order had been passed & entered, but before 
the annuities had been purchased, the wife died 
leaving her husband her sole exor. & legatee ; 
& the moneys to be expended on the purchase of 
the annuities were carried to a separate account. 
On a petition by the husband for payment out 
to him of the moneys : — Held : notwithstanding 
the restraint on anticipation imposed on the wife 
with respect to her annuity, the husband was 
entitled to have the moneys paid out to him. — - 
Re Ross, Ashton v . Ross, [1900J 1 Ch. 162 ; 69 
L. J. Ch. 192 ; 81 L. T. 578 ; 48 W. R. 264. 

Annotation .—Refd. Re Dumpster, Borthwick v. Lovell, 

[1915] 1 Ch. 795. 

950 . Direction to pay debts — Liability of pro- 
perty subject to restraint.] — A direction in the will 
of a married woman that her debts shall be paid 
makes all the property she has power to dispose 
of, including arrears of an annuity which was sub- 
ject to a restraint on anticipation, assets for pay- 
ment of all liabilities of her separate estate, in- 
cluding damages for broach of covenant by her 
legal personal representatives. — Sprange v. Lee, 
[1908] 1 Ch. 424 ; 98 L. T. 400 ; sub nom . Sprange 
v. Lee, Lee v . Sprange, 77 L. J. Ch. 274. 

C. On Availability of Property to Creditors . 

(a) In General . 

951 . General rule — Not available.] — Arnold v. 
Woodiiams, No. 916, ante . 


PART VI. SECT, i, SUB-SECT. 5.— 

B. (g). 

946 i. Not affected by restraint .] — 
Where a restraint on alienation is 
imposed in connection with the pro- 
perty of a married woman, no convey- 
ance or contract can provail to deprive 
her of such property, but the restraint 
does not extend beyond such trans- 
actions as would have effect of trans- 
mitting that property in her lifetime. 
It does not, therefore, apply to the 
provisions of her will. — B ordjjjn v f 


James (1894), 40 N. S. It. 48. — CAN. 

PART VI. SECT. 1, SUB-SECT. 6.— 

C. (a). 

951 i. General rule — Not available .]-*- 
A marriage settlement & deed of 
donation properly vest goods therein 
mentioned in the wifo, & they are not 
liable to seizure for her husband's 
debts. — Hyland v. Alnutt (1865), 11 
Gr. 135.— CAN. 

951 *!• '•] — hand was con- 


veyed to a married woman, for 
life, for her separate use ; it was 
managed under her directions, & the 
labour paid for by the produce of the 
land, the husband not interfering 
except as her agent : — Held : the crop, 
when severed, did not become the 
property of the husband, & was not 
liable to seizure under an execution 
against him. — Dow v. Djbblee (1867), 
1 Han. 55.— CAN. 

951 iii. .] — A woman’s title 

beforo marriage primd facie sufficient, 
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952. .] — An order giving leave to 

enter final judgment against a married woman 
in respect of her separate estate by virtue of the 
Married Women’s Property Act, 1882 (c. 75), 
68. 1, 10, should state that execution is to be 
limited to such separate estate as deft, is not 
restrained from anticipating unless such restraint 
exists under any settlement or agreement for a 
settlement of her own property made or entered 
into by herself. — Bursill v . Tanner (1884), 13 
Q. B. D. 691 ; 50 L. T. 589 ; 32 W. It. 827. 
Annotations : — Folld. Hart] and v. Smithies (1884), 1 T. L. It. 

14 J . Consd. Turnbull v, Forman (1885), 15 Q. B. D. 231. 
Kefd. Smith v. Whitlock (1886), 55 L. J. Q. B. 286. 

953. ,] — Where judgment had been 

signed against a married woman not being limited 
to her separate estate, the ct., even though execu- 
tion may have been issued on such a judgment, 
has still power to vary it, & order it to be limited to 
such separate estate of the married woman as she 
may not be restrained from anticipating. — 
Hartland v . Smithies (1884), 1 T. L. R. 141. 

954 . ,] — Meager v. Pellkw, No. 

998, post . 

955. .] — Draycott v . Harrison, 

No. 999, post . 

956. .] — (1) An order with costs made 

against a married woman, suing or sued under 
Married Women’s Property Act, 1882 (c. 75), 
in respect of her separate property, must contain 
a restriction in the words of sect. 1 (2), that the 
order is “ with costs payable out of her separate 
property, & not otherwise ” & a proviso limiting 
execution to her separate property not subject 
to any restriction against anticipation. 

(2) Money in the hands of a trustee for a married 
woman in respect of her separate property subject 
to a restraint on anticipation, having accrued due 
subsequently to a judgment against her, held not 
to be liable to attachment by the judgment 
creditor. — G almoye v. Cowan <fc Brown (1889), 
58 L. J. Ch. 769. 

957. .] — Softlaw v. Welch, No. 971, 

post. 

(h) Obligations Incurred before Marriage . 
i. Before Married Women's Property Act , 1882. 

958. Under Married Women’s Property Act, 
1870 (c. 93), s. 12.1 — Above sect, extends to pro- 
perty settled to the separate use of a married 
woman without power of anticipation. After the 
passing of above Act, & on the same day on which 
a marriage took place, but subsequently thereto, 
judgment was entered up against the wife for a 
debt incurred previously to the marriage. The 
judgment creditors subsequently obtained a 
charging order on the wife’s interest in a fund in 
ct. to the income of which the wife was entitled, 
for her separate use, without power of anticipa- 
tion : — -Held ; the charging order constituted a 
valid incumbrance on the fund. — Sanger v. 
Sanger (1871), L. R. 11 Eq. 470 ; 40 L. J. Ch. 
372 ; 24 L. T. 649 ; 19 W. R. 792. 

Annotations : — Folld. Re Hedgely, Bin all v. Hedgely (1880), 
34 Ch. D. 379. Apprvd. Axford v. ltold (1889), 22 Q. B. 13. 
54,8. 

959. .] — In an action against a married 

woman & her husband for a debt contracted 
by the wife previously to her marriage, judgment 
was entered against the wife for principal, interest 
& costs, but in favour of the husband with costs 


under above Act, & the Amendment Act, 1874. 
The wife’s property having been settled on her 
marriage for her separate use without power of 
anticipation, pltfs. commenced an action in the 
Ch. Div. for the purpose of enforcing the judgment 
obtained by them against the wife, & further, to 
be allowed to add to this the costs they had had 
to pay the husband :~—IIe!d : notwithstanding the 
restraint against anticipation, pltfs. were entitled 
to recover against the separate estate of the wife 
the amount of their judgment debt & costs, as well 
as the costs paid to the husband, which might be 
added to their original debt. — London & Pro- 
vincial Bank v. Bogle (1878), 7 Ch. D. 773 ; 47 
L. J. Ch. 301 ; 37 L. T. 780 ; 26 W. R. 573. 

Annotations : — Consd. Porks r. Myliva, [1884] W. N. 64. 
Folld. Re Hedgely, Sma ll v. J lodge ] y (1886), 34 Oil. D. 
379. Apld. Axford v. Hold (1889), 22 Q. B. D. 548. 

960. .] — The liability under Debts Re- 

covery Act, 1830 (c. 47), of a devisee of land who 
alienates the land, to the unpaid debts of testator, 
is such that, on the alienation the debts become 
his own debts to the extent of the value of the land 
alienated. Consequently, when a woman to whom 
land had been devised settled it on her marriage, 
after the passing of Married Women’s Property 
Act, 1870 (c. 93), the first trust being for herself 
absolutely until the marriage, <& after its solemnisa- 
tion on trust for herself for her life, without power 
of anticipation, with remainder on trusts, for the 
issue of the marriage : — Jl eld : testator’s personal 
estate being insufficient to pay his debts, the life 
interest of the settlor was, notwithstanding the 
restraint on anticipation, liable to make good the 
delieiency to the extent of the value of the devised 
land ; her liability to satisfy the debts of testator, 
which arose on her alienation of the land by the 
settlement being a debt “ contracted by her before 
marriage within Married Women’s Property Act, 
1870 (c. 93), s. 12. — lie Hkdgely, Small v. 
Hhdgely (1886), 34 Ch. D. 379 ; 56 L. J. Ch. 360 ; 
56 L. T. 19 ; 35 W. R. 472. 

Annotations : — Apld. Axford r. Rrid (1889), 58 L. J. Q. B 
231) ; Rc AlkiiiHon, Proctor r. Atkinson, [1 90S J 2 Ch. 307* 

961. .J — Above sect, which makes any 

property belonging to a married woman for her 
separate use liable to satisfy her debts contracted 
before marriage, extends to property settled to 
the separate use of a married woman without 
power of anticipation. A husband & wife were 
sued in respect of debts of the wife contracted 
before their marriage, which took place after the 
coming into operation of above Act, & before the 
coming into operation of Married Women’s Pro- 
perty Act, 1882, & judgment was recovered against 
them. The wife was possessed of property which 
upon her marriage was settled to her separate use 
without power of anticipation : — Held : the wife’s 
property was liable to satisfy the judgment. — 
Axford v. Reid (1889), 22 Q. B. D. 548 ; 58 
L. J. Q. B. 230 ; 60 L. T. 726 ; 53 ,T. P. 011 ; 37 
W. R. 291 , O. A. 

Annotations : — Consd. Birmingham Excelsior Money Soc. 
D. Lane, [1904] 1 K. B. 35 ; Public Trustee t?. Wolf, 
[1923 A. C. 544. Refd. Rc Wheeler's Settlmt. Trusts, 
Briggs v. Ryan, [1899] 2 Ch. 717 ; Rc Kush, Warro v. 
Rush, [1923] 1 Ch. 56. 

ii. Since Married Women's Property Aet f 1882. 

962. “ Debt contracted before marriage 99 — 
Whether judgment debt included — Married Women’s 
Property Act, 1882 (c. 75), ss. 13, 19— Settlement 


Sc after her second marriage the good 
are protected against her second lms 
creditors. — C orrib: v. Cucavfj 
(1870), 21 C. P. 186. — CAN. 


951 iv. 


.] — Bell v. Wet- 


more (1880), 19 N. B. Jt. 534.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5.- 
C. (b) ii. 

1. Property settled on feme sole, j — 
A clause restraining alienation in a 
settlement, made upon a feme sole by 
another party of property settled to hor 


separate estate, will not, on the clause 
becoming operative, by her marriage 
after the passing of Married Women's 
Property Act, 1882. protect such 
property from the claims of her ante- 
nuptial creditors. — K irk v. Murphy 
( 1892), 30 L. R. lr. 508.- 1R. 
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Sect . 1 . — Restraint on anticipation or alienation: 
ffufr-acc/. 5, C. (b) ii. 9 (c).] 

on remarriage.] — Judgment for a sum of money 
was recovered against a married woman, who 
subsequently obtained a dissolution of her marriage, 
A married again ; A by settlement made by her on 
the second marriage property belonging to her 
was settled to her separate use without power of 
anticipation : — Held : the judgment debt was 
a “ debt contracted before her marriage ” within 
sect. 13 of above Act, so that deft, continued to 
be liable for it after her second marriage ; & also 
it was a “ debt contracted before marriage ” within 
sect. 19 of the Act, so that the restriction upon 
anticipation contained in the settlement had no 
validity against it. — Jay v. Robinson (1890), 
25 Q. 13. D. 407 ; 59 L. J. Q. 13. 307 ; 03 L. T. 174 ; 
38 W. R. 550 ; 0 T. L. 14. 310, C. A. 

Annotations: — Consd. Pulton v. Harrison, [1801] 2 Q. B. 

422. Refd. Rothschild v. Fisher, [1920] 2 K. B. 213. 

963. Action instituted before but 
judgment after marriage.] — On Dec. 19, 1919, pltf. 
recovered judgment for £1,114 9s. 8 d. A costs 
against deft, as one of the guarantors under a deed 
dated Sept. 23, 1910, as varied by a deed dated 
Dec. 5, 1910. Subsequently to the commencement 
of the action but before the date of the judgment, 
deft, married, A by an ante-nuptial settlement 
settled six debentures of £500 each to which she 
was entitled upon the usual trusts for herself for 
life for her separate use without power of anticipa- 
tion A after her death for the benelit of her hus- 
band A the issue of the marriage. The debentures 
so settled were subject to a charge given by 
deft, to her sob*, for his costs. On Feb. 5. 1920, 
pltf. obtained an order appointing him receiver of 
any interests deft, might have in the debentures, 
whether under the settlement or not, but without 
prejudice to the rights of any prior encumbrancers : 
— Held : the judgment did not have the effect 
of merging “ the debt contracted by her before 
marriage ” in the judgment debts so a<* to take it 
out of the operation of the proviso to sect. 19 of 
above Act, but pltf. could not split up into different 
parts his judgment debt which included both 
interest which had accrued due before A interest 
which had accrued after the date of the marriage, 
therefore the case was one in which a receiver 
ought not to be appointed. — Rothschild v. 
Fisher, [1920] 2 K. 13. 243 ; 89 L. J. K. 13. 521 ; 
123 L. T. 188, <J. A. 

964. Settlement of own property — Subject to 
restraint — Validity against creditors — Married 
Women’s Property Act, 1882 (c. 75), s. 19.] — 

Jay v. Robinson, No. 9(52, ante. 

965. .] — A judgment against 

a married woman in respect of a debt contracted 
by her before marriage cannot be enforced by way 
of equitable execution against her sej)arate pro- 
perty subject to a restriction against anticipation, 
where the restriction is not contained in a settle- 
ment, or agreement for a settlement, of her own 
property, made or entered into by herself. — 
Birmingham Excelsior Money Society v. 
Lane, [1904] 1 K. B. 35 ; 89 L. T. 650 ; sub now. 
Birmingham Excelsior Money Society v. 
Haywood, 73 L. J. K. B. 28 ; 52 W. R. 81 ; 20 
T. L. 14. 47 ; 48 Sol. Jo. 50, C. A. 

Compare No. 977, post . 


(c) Obligations Incurred during Coverture. 

See Married Women’s Property Acts, 1882 
(c. 75), s. 19; 1893 (c. 63), s. 1. 

966. Dlscoverture before Judgment — Widow 
engaged in trade — Settlement of property before re- 


and Wife. 

marriage.] — (l) Although it is proper that a 
marriage settlement which settles property to the 
separate use of the wife should contain a restraint 
upon anticipation, & such provision is always to 
be inserted in settlements made under the direction 
of the ct., there is nothing to prevent persons 
competent to deal with their property from omitting 
such a restraint ; A where it has been omitted, the 
ct. will not construe the instrument as though the 
provision had been unintentionally left out, but 
will leave the parties to their remedy by bill for 
its rcctiJi cation. 

(2) A widow engaged in trade settled her pro- 
perty, in contemplation of marriage, upon herself 
for life for her own absolute use & benefit, free 
from all marital control & liability. She continued 
her business & became, in course of it, indebted 
to pltf., who instituted this suit to obtain payment 
out of her separate estate : — Held : pltf. was 
entitled to be paid out of the whole of the lady’s 
interest. — Symonds v. Wilkes (1805), 12 L. T. 
598 ; 11 Jur. N. S. 659 ; 13 W. 14. 1026, L. JJ. 

967. Rendering restraint inoperative.] — A 

married woman having property settled on her 
for her separate use without power of anticipation 
or alienation made, during her coverture, together 
with her mother A husband, a joint A several 
promissory note. Before it became due her hus- 
band died, after which she in no way acknowledged 
or ratified the contract. On action brought 
against her on the note when discovert : — Held : 
the note being when made nudum pactum both 
at law A in equity did not become binding on her 
after her husband’s death ; & her separate 

property could not be reached in the action. — 
Roberts v. Watkins A Howells (1877), 46 
L. J. Q. B. 552 ; 30 L. T. 799 ; 41 J. P. 693. 

Annotation : — Apprvd. Pike v. Kitzgibbon, Martin v. Fitz- 
ffibbon (1881 ), 17 Ob. 1). 4.01. 

968. .] — The general engage- 

ments of a married woman entitled to separate 
estate can be enforced only against so much of t lie 
separate estate to which she was entitled, free 
lrorn any restraint on anticipation, at the time 
when the engagements were entered into, as 
remains at the time when judgment is given, A 
not against separate estate to which she became 
entitled after the time of the engagements, nor 
against separate estate to which she was entitled at 
the time of the engagements subject to a restraint 
on anticipation, although at the date of the judg- 
ment the restraint had become inoperative by the 
death of the husband.- -Pike v. Fltzgibbon, 
Martin v. Fitzgtbbon (1881), 17 Cli. J). 454 ; 50 
L. J. Ch. 394 ; 44 L. T. 562 ; 29 W. 14. 551 , 0. A. ; 
varying (1880), 14 Ch. D. 837. 

Annotation x: — Consd. Flower v. Bullcr (18.80), 15 Ch. P. 

He (jrianvilJ, Ellis v. Johnson (1880), 31 Ch. 1). 532. 
Distd. He Dixon, Dixon v. Smith (1887), 35 Ch. I). 4. 
Consd. Briimiistein v. Lewis (1891), 7 T. L. It. 240 ; 
Cox v. Bennett, [1891] 1 Ch. 617 ; Felton t\ Harrison, 
[1891] 2 Q. B. 422 ; Hood Barrs v. Oathcart, [1894] 
2 Q. B. 559. Refd. D arrant v. Picketts (1881), 8 Q. B. D. 
177 ; MeQneen r. Turner (1881), 30 W. It. 80 ; Itohinson 
v. Pickering (1881), 16 Ch. D. 37 i ; Smith r. Lucas (1881), 
18 Ch. D. 531 ; King v. Lucas (1883), 23 Ch. 1). 712 ; 
Pc nicy v. Anhtruther (1883), 52 L. J. Ch. 367 ; Bursill 
v. Tanner (1884), 13 Q. B. D. 091 ; Meager r. Pellew 
(1885), 14 Q. B. D. 973 ; Turnbull r. Forman (1885), 15 
Q. B. I). 234 ; He Roper, Roper v. Doncaster (1888), 
39 Ch. D. 4 82 ; Haywood r. Tidy (1890), 63 L. T. 679 ; 
He Wheeler’s Settlmt. Trusts, Briggs v. Ryan, [1899] 
2 Ch. 717. 

969. .] — Judgment having been 

signed in an action against a married woman, 
execution upon which was limited to her separate 
estate not subject to any restraint upon anticipa- 
tion, it was sought to attach in execution a sum 
of money recovered by her as damages in an action 
against the garnishee, & for which the judge at 
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the trial had directed judgment to be entered for 
her : — Held : the money could bo attached. 

The judgment is that pltf. do recover a sum of 
money against deft., but that execution is to be 
limited to her separate estate not subject to a 
restraint upon anticipation. Suppose her husband 
were to die, the restraint would be gone, the judg- 
ment would bind her, & execution could be issued 
upon it (Bindley, L.J.). — Holtby v . Hodgson 
(1889), 24 Q. B. 1). 103 ; 59 L. J. Q. B. 40 ; 62 
L. T. 145 ; 38 W. B. 08 ; sub nom. He Holtby, 
0 T. L. R. 24, C .A. 

Annotations : — Apld. Felton v. Harrison (2), [1892] 1 Q. B. 
118. Dbtd. lie Howell , Ex p. Levone, [1895] 1 Q. B. 828. 
Consd. Softlaw r. Welch, [1899] 2 Q. B. 419. Reid. 
Aylesford v. G. W. By., [1892] 2 Q. B. 626 ; Hood Barrs 
v. Cat heart, [1894] 2 Q. B. 559 ; lie Lumley, Hood Barrs 
v. Cathc-art (1894), 7 It. 400; Bolitho v. Gidley. [1905] 
A. C. 98; Deighton v. Cockle, [1912] 1 K. B. 206 ; 
Harnblcton v. Brown, [1917] 2 K. B. 93. 

970. .] — A judgment, in respect 

of a contractual liability incurred by a woman 
during coverture, obtained against her after the 
death of her husband as against her separate 
property not subject to any restriction against 
anticipation, cannot, though she is discovert , be 
enforced against property which during coverture 
was her separate estate without power of anticipa- 
tion. — Felton Brothers v . Harrison, [18911 
2 Q. B. 422 ; 00 L. J. Q. B. 742 ; 05 L. T. 514 ; 50 
J. F. 37 ; 39 W. R. 089 ; 7 T. L. R. 080, O. A. ; 
subsequent 'proceed in gs, [1892] 1 Q. B. 118, C. A. 

Annotations : — Apld. Ilill r. Ailosbury (1894). 10 T. L. It. 
487 ; lie ITowett, Ex j). Levone, [1895] 1 Q. B. 328 ; 
Softlaw v. Welch, [1899] 2 Q. H. 4 1 9. Consd. lie Wheeler's 
Settlnit. Trusts, Briggs v. Ityan, [1899] 2 Ch. 717 ; Brown 
v . Dimblcby, [19041 1 K. B. 28. Refd. Bird r. Barstow 
(1891), 61 L. J. Q. B. 1 ; Hood Barrs v. Cat heart, 1 1 804] 

2 Q. B. 559 ; lie Lumley, Hood Barrs r. Cat heart (1894), 
70 L. T. 622. 

971. .] — A married woman 

entered into a contract before the passing of 
Married Women’s Property Act, 1893 (c. 03), A 
was sued upon it after the death of her husband : — 
Held : the form of the* judgment against her must 
limit the execution to such property as during her 
coverture was the separate property not subject 
to anv restriction against anticipation. — Softlaw 
v. Welch, [1899] 2 Q. B. 419 ; 08 L. ,T. Q. B. 940 ; 
81 L. T. 04 ; 47 W. R. 020 ; 15 T. L. R. 479 ; 43 
Sol. Jo. 055, C. A. 

Annotation : — Consd. Brown r. Dimblcby, [19011 1 K. B. 28. 

972. Post-nuptial settlement of own 

property — Before Married Women’s Property Act, 
1882 (c. 75).] — By a post-nuptial settlement, made 
before the above Act, property devised by will to 
a married woman for her separate use without 
restraint against anticipation was limited to her 
for life for her separate use without power of 
anticipation, remainder to the husband for life, 
remainder to the children. The wife, after the 
Act <& during coverture, made a promissory 
note in favour of pltfs., & after the death of the 
husband pltfs. obtained judgment upon the note 
against the widow <fc an order for the appointment 
of a receiver of the rents & profits of the property 
in settlement :—Held : upon the true construction 
of sects. 1 , 5 & 19 of the Act, the property in settle- 
ment was not liable to satisfy the judgment, & 
the order appointing the receiver must be dis- 
charged. — Beckett v . Tasker (1887), 19 Q. B. 1). 
7 ; 5G L. T. 636 ; 36 W. R. 158, 13. C. 

Annotations : — Consd. Braumstcin v. Lewis (1891 ), 7 T. L. B. 
246. Apld. Re Jlowett, Ex p. Levono, [1895] 1 (j». B. .328. 
Refd. 1*01 ton v. Harrison, [1891] 2 Q. B. 422 ; Re Lumley, 
Hood Barrs v. Cathcart (1894), 7 11. 400 ; Softlaw t\ 
Welch, [LS99] 2 Q. B. 419. 

973. Married Women’s Property Act* 

1893 (c. 63), s. 1 — Income accrued due since dis- 
coverture.] — A married woman, who was possessed 


of separate property the income of which she was 
restrained from anticipating, entered into a con- 
tract, & was subsequently divorced. Judgment 
having then been obtained against her, it was 
sought to enforce it by means of a garnishee 
order attaching income which had accrued due 
to her from this property subsequently to the 
divorce : — Held : this income was protected by 
the proviso to the above sect., & could not be 
attached. — Barnett v. Howard, [1900] 2 Q. B. 
784 ; 09 L. J. Q. B. 955 ; 83 3^. T. 301 ; 10 
T. L. R. 558, C. A. 


Annotations Folld. Brown v. Dimblcby, 
28. Apld. Wood v. Lewis, [1914J 3 K. 
Stud ley w. Studloy, [1913] P. 119. 


1901] 1 K. B. 
B. 73. Refd. 


974, ,] — A married 

woman, who was possessed of separate property 
with a restraint against anticipation, made a 
promissory note jointly with her husband. After 
the death of the husband an action was brought 
against the widow on Hie promissory note, & 
judgment was obtained against her. On an 
application by pltf. for the appointment by way 
of equitable execution of a receiver of the income 
due to the widow from the aforesaid property : — 
Held : although in consequence of her having 
become discovert the restraint against anticipation 
had ceased, still the property was protected by 
the above sect. & an order for a receiver could not 
be made. — Brown i \ Dimbleby, [1904] 1 K. B. 
28 ; 73 L. J. K. B. 35 ; 89 L. T. 424 ; 52 W. It. 
53, 0. A. 

Annotations : — Consd. Wood v. Lewis, [1914] 3 K. B. 73. 
l?Af<L Sf.iirllpv’tf. Studlev. [1913] P. 119. 


Compare Sub-sect. 4, B., ante . 

975. Charge on .expectancy under will — En- 
forcement after death of donor.] — A married woman 
can give a valid charge on her expectancy under the 
will or as one of the. next of kin of a living person. 
Such a charge will be enforced after that person’s 
death against separate estate bequeathed by his 
will to the married woman.— Flower v . Buller 
(1880), 15 Ch. 1). 005 ; 49 L. J. Ch. 784 ; 43 L. T. 
311 ; 28 \V. R. 948. 

Annotation : —Refd. l’ikc v. Fitzfribbon, Martin t\ lutz- 

gibbon (1881), 17 Ch. 1). 151. 

976. Post-nuptial settlement of own property— 
Subject to restraint.] — In an action against a 
husband & wife upon a bill of exchange indorsed 
by the wife, it .appeared that, at the time of her 
indorsing the bill, the wife was entitled to a life 
interest in certain real & personal estate for her 
separate use, free from the control of her husband, 
but over which she & her husband, had a joint 
power of appointment. After action brought, 
but before issue joined, the husband & wife 
executed a joint appointment to the wife for her 
separate use without power of anticipation — 
Held: a judgment against the husband & wife 
personally must be set aside, & there could not be 
judgment against the wife’s separate estate, as she 
was not shown to have, at the time of the trial of 
the action, any separate estate that she had the 
power of dealing with. — B arber v . Gregson 
(1880), 49 L. J. Q. B. 731 : 43 L. T. 428, C. A. 

977 . Married Women’s Property Act, 
1882 (c. 75), s. 19 — Retrospective effect of Act.]- 
The above sect., so far as it affects the validity 
of a settlement or an agreement for a settlement 
as against the creditors of a married, woman, is 
not retrospective. Therefore execution cannot 
issue against property settled before the com- 
mencement of the Act to the separate^ use of a 
married woman without power of an t i cipation - 
Smith v. Whitlock (1880), 5;> L. J. Q- B. ^86 ; »$4 
W. R. 414 ; 2 T. L. R. 41 1 , D. O. 
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Husband and Wife. 


Sect. 1. — Restraint on anticipation or alienation: 

Sub-sect 5, C. (c), (d), (e) & (f); sub -sect, 6, A. ] 

978. - -J— Beckett v . Tasker, 

No. 972 , ante. 

979. — Settlement made after debt 

contracted.] — A woman at the time of her marriage 
in Dec. 1882, being then an infant, was entitled 
to a sum of money absolutely, to a sum for her 
separate use, & to certain freeholds. After her 
marriage, & while still an infant, she contracted 
a debt for which judgment was recovered against 
her separate estate. After this debt was con- 
tracted, & before the woman attained her majority, 
a post-nuptial settlement of all the property was 
made in 188J, under Infants’ Settlements Act, 
1855 (c. 43), to the wife for her life for her sole & 
separate use with a restraint on anticipation, & 
after her death to her husband & children. This 
settlement was approved by the Ch. Div. of the 
High Of. The judgment creditor applied to have 
a receiver appointed of the property, upon the 
ground that such settlement was void as against 
creditors under the last clause of the above sect. : — 
Held : the settlement though made after the debt 
was contracted, was valid as against creditors by 
virtue of the first part of the above sect., &; the 
judgment creditor was not entitled to have a 
receiver appointed. — Hemingway v. Braitiiwaite 
(1889), 01 L. T. 224. 

980. .] — Hill v. Ailesbury 

(Lady) (1891), 10 T. L. It. 187. 

981. Married woman trading separately — Lia- 
bility on bankruptcy.] — Re Wheeler’s Settle- 
ment Trusts, Briggs t\ Ryan, No. 882, ante . 

See, further, Part IV., Sect. 6, ante. 

982. Direction in will \ by married woman — For 
payment of debts.] — Sprange v. Lee, No. 950, 
ante. 


(d) Obligations Resulting from Breach of Trust. 


983. Sale in fraud of settlement — Woman 
having restrained & unrestrained property.] — 

A woman on her marriage, settled a necklace 
upon trust for herself for life, with remainder to 
her eldest son. She also settled other property 
to her separate use for life, as to part of such pro- 
perty with, & as to other part without, restraint 
upon anticipation. She afterwards, in fraud 
of the settlement, sold the necklace, & appro- 
priated the money to her own use : — Held : the 
property settled to her separate use, with restraint 
upon anticipation, was not chargeable with the 
value of the necklace, but that the property set tled 
without such restraint was so chargeable. — 
Olive v. Oarew (1859), 1 John. & II. 199 ; 28 
L. J. Ch. 685 ; 33 L. T. O. S. 161 ; 5 Jur. N. 8. 
487 ; 7 W. R. 433 ; 70 E. R. 719. 


Annotations : — Consd. Pemberton v. M‘GilI (1860), 1 Drew. 
& 8m. 206. Apld. Arnold v. Woodhums (1873), 42 
L. J. Ch. 5 78. Expld. Wuinford r. Hey] (J875), l. H. 
20 Eq. 321. Reid. Thomas r. Price ( J 87 7 ). 40 L. .1. Ch. 
701 ; Stanley r. Stanley (1878), 47 L. J. Ch. 256 ; Sawyer v. 
Sawyer (18,86), 28 Ch. D. 605 ; Re Glanvill, Ellis r. Johnson 
(1880), 31 Ch. D. 532. 


984. Devastavit by executor — Income accrued 


206; 29 L. J. Ch. 499 ; 3L.T.207; 8W.R.290; 
62 E. R. 380. 

Annotations : — Consd. Hood Barrs v. Cathcart, [1894] 
2 Q. B. 559; Hood Barrs v. lforiot, [1890] A. C. 174. 
Reid. Stanley v. Stanley (1878), 47 L. J. Ch. 256 ; Sawyer 
v. Sawyer (1885), 28 Ch. D. 595. 

Breach by trustee — Instigated by married 
woman.] — Sec Trusts & Trustees. 


(e) Costs. 

See Sect. 2, sub-sect. 2, post. 

( f ) Income Accrued or Accruing Due. 

985. Liability for devastavit — Arrears of an- 
nuity.] — Pemberton v . M‘Gill, No. 984, ante. 

986. Liability to execution — Income accrued 

before sequestration order,] — A husband having 
obtained a decree nisi for divorce, an order was 
made for the wife to give up his children to him. 
This order was not served upon her personally, 
but it appeared that she knew of the order & kept 
out of the way to avoid service. The children 
were not delivered up, & the father could not dis- 
cover where they were. A further order was 
thereupon made for a sequestration to issue against 
the estate of the wife, A directing her mother, 
sister, & brother-in-law, who were shown to be in 
communication with her, to attend to be examined 
as to their knowledge of the whereabouts of the 
wife & children. The wife was entitled under her 
marriage settlement to an income for her separate 
use with a restraint on anticipation : — 11 eld : 
(1) the sequestration w r as properly issued without 
personal service of the previous order ; (2) it was 
no objection to the form of the w r rit of sequestra- 
tion that it was in general terms without expressly 
defining the property of the wife which was sub- 
ject to sequestration ; (3) the sequestration 

could not during the coverture be enforced against 
future income, as to which the wife was restrained 
from anticipation, but that it applied to arrears 
which were due when the order for sequestration 
was made.— Hyde v. Hyde (1888), 13 1*. 1). 160 ; 
57 L. J. P. 89 ; 59 L. T. 529 ; 36 W. R. 708 ; 4 
T. L. R. 580, 0. A. ; subsequent proceedings, 59 
I). T. 

Annotations : — As to (1) Apprvd. Kiidler r. Tettmur, 110061 
1 K. JL 39. Consd. Re Tuck, March v. Looncmorc, 11 900] 

1 Ch. 692. Refd. Euvard v. Favard (1896), 75 L. T. 664 ; 
tie Suarez, Suarez v. Suarez, [19181 1 Ch. 176. As 
to (3) Consd. Cox v. Bennett, [1891 ] 1 Ch. Cl 7 ; Hood Barrs 
v. Cathcart, 11894] 2 Q. B. 559: Pillcrs & PershouB© t\ 
Edwards (1894), 71 L. T. 788. Refd. Michel l v. Michell, 

1 1 891 J 1C 208; Re Lumley, Ex p. Hood Bari's, [1894] 
3 Ch. 135 ; Bolitho v. Gidley, [1905] A. C. 98. 

987. Income accrued before judgment — 

But not received in fact.] — A married woman was 
entitled as tenant for life to the income of real 
estate, with a restraint on anticipation ; & on 

Sept. 29, 1894, certain rent became due to her. 
Creditors who had obtained judgment against the 
married woman on Oct. 1 , took out a summons on 
the following day asking for the appointment 
of a receiver of the rent by way of equitable execu- 
tion. The rent had not come to the liands of the 


due liable.] — Where an annuity was given to an married woman, being either in the possession of 
extrix. who was a married woman, to her separate her trustees, or remaining unpaid by the tenants 
use without power of anticipation, & such extrix. of the property. On Nov. 1, the summons came 
had misappropriated assets of the testatrix, before the Div. Ct. who decided that the restraint 


upon a suit for the administration of the testatrix’s 
estate : — Held : in taking the accounts, payments 
of the annuity which were in arrear w ere liable to 
be applied to make good the extrix. ’s misappro- 
priations ; but the future payments, being subject 
to the restraint on anticipation, were not so liable. 
—Pemberton v. M‘Gill (1860), 1 Drew. & Sm. 


on anticipation attached to the overdue rent, & 
therefore refused to appoint a receiver. The 
judgment creditors appealed : — Held : the judg- 
ment creditors were not entitled to equitable 
execution over rents of property of which the 
married woman was tenant for life without 
power of anticipation, even though such rents were 
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duo & payable to her before the date of the judg- 
ment sought to be enforced. — Pillers & Pers- 
house v . Edwards (1894), 71 L. T. 788 ; 11 
T. L. R. 92 ; 39 Sol. Jo. 90 ; 14 R. 290, C. A. 

Annotation : — Reid. Hood Barra v. Hcrlot, [1890] A. C. 174. 

988. .] — Hood Barrs v. Heriot, 

No. 833, ante. 


989. 


Judgment purposely delayed.]- 


Pltf. obtained leave, under K. S. C., 1883, Ord. 14, 
to enter final judgment for a debt against a married 
woman possessed of separate estate with a restraint 
on anticipation. He delayed entering judgment 
for three months when he knew that arrears had 
just become due, & then entered judgment & 
obtained an order for a receiver : — Held : an order 
for a receiver ought not to be made under such 
circumstances. — Colyer v. Isaacs (1897), 77 
L. T. 198 ; 13 T. L. R. 575, 0. A. 

990. .] — A grantor by deed 

covenanted to pay to a trustee upon trust for a 
married woman during her lifetime the quarterly 
sum of £250, on the usual quarter days, such sums 
to be for her separate use without power of 
anticipation. The married woman subsequently 
in 1 909, accepted a bill of exchange, Ac on Dec. 29, 
1913, judgment was recovered against her for the 
amount of the bill. On Dec. 24, 1913, the grantor 
under the deed had paid to the trustee the 
quarterly sum due on the following day : — Held : 
on the authority of Barnett, v. Howard , No. 973, 
ante, as at the date of the contract the married 
woman was restrained from anticipating the 
quarterly sum, it could not be attached to answer 
the judgment debt.- - Wood v. Lewis, |1914] 3 
K. B. 73 ; 83 L. J. K. B. 1040 ; 110 L. T. 994, 0. A. 

991 . Income accrued after judgment.] — 

J udgment having been signed in an action against 
defts., a man Ac bis wife, it was sought to attach in 
execution moneys in the hands of trustees, forming 
part of the income of trust funds payable to the 
wife to her separate use, which had accrued since 
the judgment. The will by which the trust 
was created contained a clause restraining anticipa- 
tion by the wife. It appeared that the action was 
for the amount of a promissory note made by the 
husband Ac wife jointly during the coverture : — 
Held : the moneys in question could not be attached 
in execution. — Chapman v. Biggs (1883), 11 

Q. B. D. 27 ; 48 L. T. 704 ; 47 J. P. 485, D. C. 

Annotations : — Folld. Galmoye v. Cowan & Brown (1889), 

58 L. J. Oil. 769. Consd. Hood Barra v. Cathcart, 11894] 

2 Q. B 559. Reid, lie Lumley, Ex p. Hood Barra, [1894] 3 

Ch. 135. 


992. .]— Galmoye v. Cowan Ac 

Brown, No. 950, ante, 

993. Effect of Married Women’s 

Property Act, 1893 (c. 63).] — A judgment cannot 
be enforced under Married Women’s Property 
Act, 1882 (c. 75), by any kind of process against 
arrears of the income of the separate estate of a 
married woman restrained from anticipation, 
accruing due after the date of the judgment. 

Semble : Married Women’s Property Act, 

1893 (c. 03), does not alter the effect of a married 
woman’s contracts on property restrained from 
anticipation. — Hood Barrs v. Cathcart, [1894] 
2 Q. B. 559 ; 03 L. J. Q. B. 002 ; 70 L. T. 805 ; 
42 W. R. 028 ; 10 T. L. R. 541 ; 38 Sol. Jo. 562 ; 
9 R. 802, C. A. 

Annotaiiona : Folld. Re Lumley, Ex p. Hood Barrs, [1894] 
3 Ch. 135. Expld.&Apld. Pillers & Porshouse v. Edwards 
(1894), 71 Li. T. 788. Consd. Hood Barrs v. Heriot, [1896] 
A. C. 174. Apprvd. Whiteley v. Edwards, [1896] 2 Q. B. 


48. Refd. Re Sampson, Sampson r. Sampson, [1896] 

1 Ch. 639 ; Bolitho r. Ui(l lay, 11005] A. C. 98. 

994 . -.] — Ue Lumley, Ex p. Hood 

Barrs, No. 804, ante . 

995 . .] — Where a married woman 

has separate estate restrained from anticipation, 
the Married Women’s Property Act, 1882 (c. 75), 
does not enable a judgment to bo enforced against 
arrears of income to which the restraint applies, 
accruing due after the date of the judgment : Ac 
the decision of the Ct. of Appeal to that effect in 
Hood Barrs v. Cathcart , No. 993, ante , is not 
affected by the judgment of the House of Lords 
in Hood Barrs v. Heriot , No. 833, ante . — Whiteley 
v. Edwards, [1890] 2 Q. B. 48 ; 05 L. J. Q. B. 
457 ; 74 L. T. 720 ; 44 W. R. 530 ; 12 T. L. R. 
429, C. A. 

Aniwtations — Consd. lie T mm ley. Ex j). Hood Barrs, [1896] 

2 Oh. 690. Apprvd. Bolitho v. Gidley, [1905] A. C. 98. 

996. .] — Colyer v. Isaacs, No. 989, 

ante . 

997. .] — When judgment is obtained 

against a married woman payable out of separate 
estate held in trust for her without power of 
anticipation, income accrued due after the dai:e 
of the judgment cannot be attached iu the hands 
of the trustees to answer the judgment. — Bolitho 
& Co., Ltd. v. Gidley, [1905] A. C. 98; 74 

L. J. K. B. 430 ; 92 L. T. 309 ; 53 W. R. 498, H. L. 

Compare Nos. 952, 953, ante , No. 1409, post. 

998. Liability to committal — Receipt of income 
after judgment — Application of Debtors Act, 1869 
(C. 62), s. 5.1 — Upon a judgment summons issued 
under above sect, against a married woman who 
has only a separate estate which she is restrained 
from anticipating, an order for payment cannot 
be made unless it is shown that, since the d.ate of 
the judgment, she lias received some of her 
separate income. 

Qu. : whether above sect, applies at all if in the 
judgment execution is limited to separate estate 
which she is not restrained from anticipating. — 
Meager v. Pellew (1885), 14 Q. B. D. 973 ; 53 
L. T. 67 ; sab nom. Re I’ellew, Ex p . Meager, 

33 W. R. 573, C. A. 

999. .] — Judgment for a debt Ac 

costs was recovered against a married woman, 
execution being, by the terms of the judgment, 
limited to her separate property not subject to 
any restraint upon anticipation, unless by reason 
of Married Women’s Property Act, 1882 (c. 75), 
such property should be liable to execution not- 
withstanding such restraint. Upon an applica- 
tion for an order of committal against her under 
above sect., the only evidence of her ability to pay 
was that since the date of the judgment she had 
received sufficient income of separate property 
subject to a restraint upon anticipation : — Held : 
no order conld be made against her upon that 
evidence, because sect. 5 did not apply to the 
judgment. — Draycott v. Harrison (1880), 17 
Q. B. D. 147 ; sub nom. Darracott v. Harrison, 

34 W. R. 540, D. O. 

Annotations; — Consd. Hood Barra r. Cathcart, [1894] 2 

Q. B. 559. Refd. Scott v. Morlcy (1S87), 20 Q. B. D. 120 ; 

Re Lumley, Ex jk Hood Barrs, [1891] 3 Ch. 135. 


Sub-sect. 0. — Removal op Restraint. 

A . By Spinster or W idow . 

Right of single woman to property free from 
restraint.] — See Nos. 872, 877, 880, ante . 


PART VI. SECT. 1. SUB-SECT. 6.— 

C. (t). 

991 i. Liability to execution — Income 
after judgment.] — Apart from 


Married Women's Property Act, 1893, 
a judgment against a married woman 
oannot bo enforced against arrears of 
her separate estate accruing duo 


subsequent to the date of the judg- 
ment, & subject to a restraint on 
anticipation. — L owry v . Derham, 
[1895] 2 1. li. 123.— IR. 



124 


Husband and Wife. 


Sect. 1 . — Restraint on anticipation or alienation: 

Sub-sect. (i, A. & B. Sect. 2 : Sub-sect. 1 , A . 

Right of single woman to alienate.] — See Nos. 
873, 875, 870, ante. 

1000. What operates as discharge — Conversion 
into money — Money in hands of beneficiary.] — 

Where personal property was bequeathed to a 
woman upon trust for her separate use, but without 
the intervention of any trustee, 6c she afterwards, 
being discoverte 6c sui juris , sold the stock, spent 
a portion of the proceeds, & invested the rest in 
shares of a joint stock bank & Canada bonds : — 
Held : by so doing she had determined the trust 
for her separate use. 

When the property was in her hands as money 
is was absolutely hers, as if it had never been 
fettered by any trust whatever. By selling the 
property she disposed of it finally & entirely 
(Page Wood, V.-C.). — Wright v. Wright (18(52), 
2 John. <£ H. C47 ; 70 E. R. 1218. 

1001. Ante-nuptial covenant to settle.] — 

Re Wood, Wood v. Hooper, No. 875, ante. 

1002. Declaration under seal.] — Pltf., 

being then a spinster entitled to a reversionary 
share under a will subject to a restraint upon 
anticipation in the event of her marriage, by a 
deed poll executed before her marriage declared 
that her said reversionary share should in the 
event of her marriage belong to her for her separate 
use, 6c that for the purposes & subject t-o the 
conditions therein mentioned she should have full 
power to dispose of or charge the said share by way 
of anticipation or otherwise as she might think tit, 
but that except as therein provided nothing 
therein contained should prejudice the continu- 
ance of the said restraint. The deed poll was 
immediately communicated to the trustees of the 
will. Three mtges. pursuant to the conditions 
contained in the deed poll were made by pltf. 
while a married woman. On a summons taken 
out for the purpose of determining the validity 
of these mtges. & whether pltf. had power to make 
any future mtges. for the purposes declared by the 
deed poll : — Held : the deed poll operated by way 
of direction to the trustees, 6c thus amounted to 
a complete 6c effectual transfer of pltf.’s share 
upon a new & modified trust, & for the purposes 
6c subject to the conditions imposed by the deed 
poll she had power to deal with her share by way 
of anticipation during coverture. Semble : apart 
from its operation by way of direction, the declara- 
tion under seal would have been sufficient, as a 
release, to remove the protection attached to the 
original trust. — Re Chrimes, Locovich v. Cj crimes, 
[1917] 1 Ch. 30 ; 01 Sol. Jo. 50 ; sub nom. Re 
Chrimes, Lucovicii v . Ciirimes, 80 L. J. Ch. 
217 ; 115 L. T. 706. 

1003. Direction to trustees — Declaration of 

modified trust.] — Re Ciirimes, Locovjcji v. 
Chrimes, No. 1002, ante. 

By Court. 

See Sect. 2, post. 


Sect. 2. — REMOVAL OF RESTRAINT BY THE 

COURT. 

Sub-sect. 1. — For Benefit of Married 

Women. 

A. Apart from Statute. 

1004. Sanction of court — Legacy conditional on 
transferring restrained property.] — Testator gave a 
legacy to a married woman upon condition that 
she conveyed within twelve months an estate 


devised to her by another testator for her separate 
use with a clause against anticipation : — Held : 
the ct. had no power to interfere for the purpose of 
enabling the married woman to comply with the 
condition, though to have done so would have? 
been greatly for her benefit. — Robinson v. Wheel- 
wright (1850), 0 He 0. M. 6c G. 535 ; 25 L. J. Ch. 
385 ; 27 L. T. O. S. 73 ; 2 Jur. N. S. 554 ; 4 W. R. 
427 ; 43 E. R. 1342, L. C. & L. JJ. 

Annotations: — Consd. Re Grove, Public Trustee r. Dixon, 
[1919] 1 Ch. 249. Refd. Clive v. Carew (1859), 1 John. 
& 11. 199 ; Re Vanlon’H Trusts (1884), 28 Ch. D. 124 ; 
Re Queude’s Trusts (1885), 54 L. J. Ch. 780 ; Re Ourrey, 
Gibson i\ W r ay (1880), 82 Ch. D. 301 ; Jfe Glanvill, Ellis 
v. Johnson (1880), 31 Ch. D. 532 ; Re Pollard’s Setthnt., 
[1890] 1 Ch. 901; Bateman r. Faber, [1898] 1 Ch. 144; 
Re Kush, Warrc t\ Push, T1923] 1 Ch. 50. Mentd. Led- 
wards r. Hassell (1850), 2 Jur. N. 8. 277. Pitt v. Pitt 
(1872), 20 L. T. 827 ; Wilder in Pigprott (1882), 22 Ch. D. 
203 ; Harle v. Jarman, [1895] 2 Ch. 419. 

1005. Restraint invalid by law of domicil.] 

— Testator bequeathed personal estate in trust 
for the separate use of a feme covert , 6c without 
power of anticipation. The legatee was, at the 
date of the will, domiciled abroad, 6c had con- 
tinued so ever since. By the law of her domicil, 
tiie restraint against anticipation was disregarded, 
but this ct. nevertheless, refused to give effect 
to a beneficial arrangement made by her antici- 
pating her income. — Peillon v. Brooking (1858), 
25 Beav. 218 ; 53 E. R. 020. 

Breach of trust by married woman.] — See 
Part X., Sect. 3, post t cfc generally , Trusts 6c 
Trustees. 


B. Under Statute . 

(a) Extent of J*ower. 

See Conveyancing Act, 1881 (c. 41), s. 39, 
now , Paw" of Property Act, 1925 (c. 20), s. 109. 

1006. No general power — Limitation to particular 
dispositions .] — Re Warren’s Settlement, No. 
103J , post . 

1007. Power to annul marriage settlement — By 
which restraint imposed — After decree nisi — Con- 
sent of woman.] — (1) Held: the power of alter- 
ing marriage settlements given to the ct. by 
Matrimonial Causes Act , 1859 (c. 01), s. 5, 6c Matri- 
monial Causes Act, 1878 (c. 19), s. 3, is limited to 
such alterations as are for the personal benefit of 
the husband, w r ife or children of the marriage. 
Where, therefore, a petitioner dies after obtaining 
a decree absolute for dissolution of the marriage 
6c after presenting a petition for variation of 
the marriage settlement, 6c there are no children 
of the marriage, the petition for variation abates 
by the death of jjetitioner, 6c the proceedings 
cannot be continued by his personal representatives 
for the benefit of his estate. 

(2) On a decree nisi for divorce being made on 
the petition of the husband, terms w T ere arranged 
that petitioner should secure resp. £120 a year 
for life, & that she should consent to their marriage 
settlement being annulled : — Held : as resp. was 
by the marriage settlement restrained from 
anticipation, this agreement was not binding on 
her, 6c the objection could not be remedied under 
the powers given to the ct. by Conveyancing Act, 
1881 (c. 41), s. 39. 

The first difficulty is that the sect, gives power 
to the ct. to free a married woman from a restraint 
on anticipation, 6c here we have not any married 
woman. But if she were a married woman, how 
could we say that it is for her benefit to make this 
agreement binding on her, when its effect is to 
give her £120 a year instead of £350 a year ? 
(Linpley, L.J.). — ■' Thomson v. Thomson, [1890] 
P. 263 ; 65 L. J. P. 80 ; 74 L. T. 801 ; 45 W. R. 
134 ; 12 T. L. R. 464 ; 40 Sol. Jo. 583, C. A. 
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(b) Application for Removal. 

See , now , Law of Property Act, 1925 (c, 20), 
s. 109. 

1008. Whether by summons or petition.] — An 

application to the ct. to bind a married woman’s 
interest in property as to which she is restrained 
from anticipation must be made by summons 
in chambers to not by petition. — Re Lillw all’s 
Settlement Trusts (1882), 30 W. R. 243. 

1009. .] — Latham v. Latham, [1889] W. N. 

171. 

1010. Separate examination of woman — Neces- 
sity for — Dispensed with in special circumstances.] 

— A married woman was entitled to the income of 
a fund in ct. for her life, for her separate use with- 
out power of anticipation, with remainder in trust 
for her children, & in default of issue, in trust for 
such persons as she should, whether covert or 
sole, by will appoint, to, in default of appointment, 
to herself absolutely. She having had no children, 
A being past the age of childbearing, to having 
contracted a number of debts, for payment- of 
which the creditors were pressing her to causing 
her great annoyance, she with her husband applied 
to the ct. to exercise its power under sect. 39 of 
Conveyancing Act, 188J (c. 41), to remove the 
restraint on anticipation, to to order part of the 
fund to be paid out to her to enable her to pay her 
debts: — Held: whether she did or did not exer- 
cise her power of appointment, the fund would 
at her death be subject to the payment of her 
debts, to that under the circumstances the restraint 
on anticipation ought to be removed, & a portion 
of the fund paid out to appet. 

The order was made upon the evidence of the 
married woman’s consent afforded bv an affidavit 
made by her in support of the application, to a 
letter written by her to her snlrs., strongly urging 
them to obtain the money for her. Qu. : whether 
such an order ought in general to be made without 
ascertaining the consent of the married woman by 
a separate examination in the ordinary way. — 
Hodges v. IJodges (1882), 20 Oh. 1). 749 ; 51 
L. J. Oh. 549 ; 10 L. T. 300 ; 30 W. It. 483. 

Annotations Reid, lie Pollard’# Sot Unit., [189GJ 2 Ch. 552. 

Mentd. lie Kopor, llo per v. Doncaster (1888), 30 Ch. D. 

482 ; lie De Hurt’ll Lawson, l)e Burgh Lawson v. Do Burgli 

Lawson (1889), 41 Ch. D. 508. 

1011. .] — Harris i\ Harford, 

[1888 J AV. N. 190. 

1012. .] — MUSGRAVE v. Sandeman, 

No. 1030, post. 

Sec, furl her, Practice. 

(c) When Exercised. 
i. In Ucncral. 

See , now, Law of Property Act, 1925 (c. 20), 
s. 109. 

1013. Discretionary power.] — The power which 
Conveyancing Act, 1881 (c. 41), s. 39, gives to the 
ct. of dispensing with a restraint on anticipation 
is a discretionary power, to be exercised with great 
caution, & only where a strong case is made for 
it, to is not necessarily to be exercised because 
it will be for the benefit of the married woman. 
A fund was settled on a married woman for life 
for her separate use with a restraint on anticipa- 
tion, remainder to her children to issue as she 
should appoint, to in default of appointment to 
the children equally, with cross limitations in 


the event of any dying under twenty-one without 
issue. She, being in straitened circumstances, 
arranged with her eldest son that his lifth share in 
a part of the trust funds should be applied in a 
specified way for her benefit. With a view to 
this she released her x>ower of appointment over 
the trust funds, & then applied to the ct. to have 
the fifth share of the son in the agreed part of the 
funds together with her life interest therein sold, 
to the proceeds applied as above — Held : the 
ct. would not in the exercise of its discretion 
dispense with the restraint on anticipation in 
order to give effect to a release executed by the 
donee of the power for her own benefit . — Ite 
Little, Harrison v. Harrison (1889), 40 Ch. D. 
418 ; 58 L. J. Ch. 233 ; 37 W. R. 289 ; sub nom. 
Re Little, Re Harrison, Harrison v. Harrison, 
GO L. T. 24G, C. A. 

Annotations : — Mentd. He Itadclifle, ItadelifT© v. Bowes. 

II 892 J 1 Ch. 227 ; lie A., [1904] 2 Ch. 328 ; lie Kveretl. 

Molinoux v. Evered, [1910] 2 Ch. 147. 

1014. Benefit to woman — Or to husband & 
family — Necessity for.] — The ct. will not exercise 
the power given by Conveyancing Act, 1881 
(c. 41), s. 39, removing the restraint of anticipation 
imposed upon a married woman interested in 
settled property, unless it would manifestly be 
for her benefit to do so, or for the benefit of her 
husband to familv. — Re Wood, Wood v . Kimber 
(1885), 1 T. L. 11. 192, C. A. 

1015. Not necessarily conclusive.] — Re 

Little, Harrison v . Harrison, No. 1013, ante . 

1016. Not necessarily pecuniary .] — lie 

Pollard’s Settlement, No. 1026, post. 

1017. Exercise of discretion — On merits of 

each case.] — lie Giorgi, Giorgi v . Wood, No. 1024, 
post. 

1018. Discrimination in exercise — Necessity for.} 

— A married woman was, under the will of 
testator, entitled to the income of a share of 
his residuary estate for her life for her sepa- 
rate use without power of anticipation. The 
will contained a proviso for forfeiture in the 
event of such person charging, alienating, or 
assigning such income or any part thereof by 
any act of theirs, or by bkpey., or other act or 
operation of law. There was a gift over of the 
income in the event of forfeiture. She applied 
to the ct., under sect. 39 of Conveyancing Act, 
1881 (c. 41), that, notwithstanding the restraint 
on anticipation, she might be at liberty to bind her 
life interest under the will for the purpose of raising 
a loan : — Held : the application must be refused, 
as it might involve a forfeiture of her life interest. 

The power given by sect. 39 of the Act ought 
not to be used indiscriminately. — Re Jordan, 
Kino v. Picard (1880), 55 L. J. Ch. 330 ; 54 
L. T. 127 ; 34 W. R. 270. 

ii. Payment of Debts. 

Sec , now , Law of Property Act, 1925 (c. 20), 
s. 109. 

1019. Wife’s debts — Inception of debt material.] 

— Re Giorgi, Giorgi v. Wood, No. 1024, post. 

1020. Woman past child bearing — Power of 

appointment in default of children.] — Hodges v. 
Hodges, No. 1010, ante. 

1021. .] — Latham v. Latham, 

[1889J W. N. 171. 

Compare No. 1031, post. 


PART VI. SECT. 2, SUB-SECT. 1.— to 1L, a married woman for life, with bank to them. The bunk Bold, under 

B. (o) ii. a olauso against anticipation; re- their power, for the full value. It 

mainder to C., B.’s husband, for life ; appearing that there were no other 

m. For discharge of morlf/anc * ] — By remainder as B. should appoint. A., means of paying 1 off the intge., that tho 

a voluntary deed landH were settled 1L, & C., joined in a intgo., with a lands were in danger of eviction for 

on A. the settlor for life ; remainder power of sale, to secure advances by a non-payinent of head-rent, & that they 
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Sect . 2. — Removal of restraint by the court: Sub- 
sect . 1, B . (c) ii, 

1022. Removal Involving forfeiture.]- 

Re Jordan, Kino v. Picard, No. 1018, ante . 

1023. Due to extravagance.] — The ct. will 

not make an order under Conveyancing Act, 1881 
(c. 41), s. 39, in a case where it is sought to remove 
the restraint on anticipation merely for the 
purpose of raising money for the payment of debts 
incurred through the extravagance of the married 
woman or her husband. — Re Pollard’s Settle- 
ment, [189(5] 2 Ch. 552 ; (55 L. J. Ch. 79(5 ; 75 
L. T. 110 ; 45 W. It. 18 ; sub nom . Re P.’S SETTLE- 
MENT, 12 T. L. R. 543, C. A. 

1024. .] — This is an appeal from the 

decision of a judge upon a matter of discretion 
under sect. 39 of Conveyancing Act, 1881 (c. 41). 
... I do not think that this ct. ought to lay down 
any principle as to the way in which the discretion 
should be exercised, though one element in coming 
to a conclusion is the inception of the debts 
(Collins, L.J.). 

The sect. [39 of Conveyancing Act, 1881 (c. 41)], 
requires for its exercise that the ct. should be 
satisfied that it would be for the benefit of the 
married woman, So subject to that the Legislature 
has left it to the ct. to decide. The legislature 
not having laid down any rules, it is not for the ct. 
to do so. Each case must be decided on its own 
merits. The debts in this case have been incurred 
by gross extravagance, Si the ct. ought not to lay 
down that where a person incurs debts through 
extravagant living he or she can come to the ct. 
for assistance in paying off those debts (Stir- 
ling, L.J.). — lie Gioegi, Giorgi v. Wood (1901), 
45 Sol. Jo. 015, C. A. 

1025. Life interest bound.] — Upon the 

application of a married woman, the ct. made an 
order, under Conveyancing Act, 1881 (c. 41), 
s. 39, binding her life interest under her marriage 
settlement, notwithstanding restraint on antici- 
pation, by approving a scheme for discharging her 
debts So liabilities, the ct. being of opinion that the 
scheme was for the benefit of the married woman, 
within the Beet. — Re Wilson-Stewaiit, Keown- 
Boyd v. Gilmour (189(5), 75 L. T. 381, C. A. 

1026. Due to moneylender.] — (1) I desire 

to state as a rule that 1 cannot relieve married 
women from the restraint on anticipation in cases 
where they have gone to moneylenders. . . . No 
case here lias been established which would justify 
me in exercising my discretion by acceding to the 
application (Chitty, J.). 

(2) There is another point in this case, a prosecu- 
tion has been instituted against the lady for 
stealing furniture, & it is further asked that the 
restraint should be removed, so as to enable her 
to defend herself. . . . It is undoubtedly for the 
benefit of the married woman to defend herself 
under such circumstances ... & I will listen to 
an application in chambers in the event of her 
being committed for trial (Chitty, J.). — Re 
Pollard’s Settlement, [189(5] 1 Ch. 901 ; 65 
L. J. Ch. 496 ; 74 L. T. 374 ; 44 W. R. 474 ; sub 
nom . Re P.’s Settlement, 12 T. L. It. 322 ; 40 
Sol. Jo. 416 ; affd. sub nom. Rc Pollard’s Settle- 
ment, [1896 J 2 Ch. 552, 0. A. 

1027. Husband’s debts — Responsibility under- 
taken by wife — Actions against wife.] — A wife 
living with her husband was entitled to an income 


of £1,700 for her separate use without power of 
anticipation. Her husband was without any 
means, So had been adjudged bkpt. The wife 
had given acceptances to many of hor husband’s 
j creditors, & was harassed with actions, & a 
county ct. order for attacliment in event of non- 
payment had been made against her. She was 
also suffering in health from the anxiety produced 
by pecuniary embarrassment : — Held : the case 
was one in which the ct. would, in the exercise of 
its discretion under Conveyancing Act, 1881 
(c. 41), s. 39, make an order relieving part of the 
wife’s income from the restraint on anticipation, 
in order that a sum might be raised to satisfy 
creditors. — Re (Vs Settlement (1887), 50 L. J. Ch. 
550 ; 56 L. T. 299. 

Annotation : — Refd. Rc P.’s Settlmt. (189G), 12 T. L. It. 322. 

1028. Reduction of income.] — In the 

present case, if I were to grant the application, 
tho income would be reduced from £350 to £170 
a year, & though I am sure the parties have every 
intention of being economical, I must decline to 
bring about this reduction. The object of the 
restraint on anticipation is to protect tho wife 
from the husband, & if 1 yield in the present, case, 
I shall be going in the teeth of the rule (Kkke- 
WICH, J.). — Rc A., B. v . C. (1893), 37 Sol. Jo. 650. 

iii. Ollier Cases . 

See , now , Law of Property Act, 1925 (c. 20), 
s. 1(59. 

1029. Benefit of husband.] — The effect of Con- 
veyancing Act, 1881 (e. 41), s. 39, observed upon. 

1 have had several applications before me where 
it has appeared that the removal of the restraint 
on anticipation was for the benefit of the husband. 

I do not put that construction on the section. So 
I shall require very strong grounds to be presented 
to me before acceding to such an application 
(Hall, V.-C.). — Tamplin v. Miller (1882), 30 
W. It. 422. 

See, aUo , Nos. 1025, 1027, 1028, ante. 

1030. Compromise of action — Lump sum In dis- 
charge of annuity.] — By indenture M. covenanted 
to pay to trustees an annuity of £400, in trust for 
IT., a sjnnster, until her death or marriage, So in 
case she married with M.’s consent, then to pay 
the like annuity to the trustees for H. for life for 
her separate use without power of anticipation. 
IT. married with M.’s consent. M. having died, his 
exor. So residuary legatee brought an action against 
U. So her husband claiming that the deed did not 
bind M.’s estate. Terms of compromise having 
been arranged under which 11. was to receive 
a lump sum in discharge of the deed of covenant, 
the ct. was asked to sanction the arrangement on 
behalf of H. under Conveyancing Act, 1881 (e. 41 ), 
s. 39. The ct. considering the terms of compromise 
to be for H.’s benefit, sanctioned the arrangement, 
but directed that II. should attend to give? her 
consent by separate examination before the judge 
in the ordinary way. — Musgrave v. Sandeman 
(1883), 48 L. T. 215. 

See, also, No. 919, aide. 

1031. Reasons of health — Improbability of issue 
— Diminution of income involved.] — Property 
comprised in a marriage settlement was limited 
on trust for the wife for life for her separate use, 
without power of anticipation, remainder to her 
husband for life, remainder to the children of the 


were sold for full value, the ct. on the 
application of B. Sc C. made an order 
dispensing with the restraint on 
anticipation . — lie Skoravk’s Trust 
tlK86), 17 L. It. Ir. 373. — IR. 


PART VI. SECT. 2, SUB-SECT. I.*— 
B. (c) iii. 

n. For Bale of life interest .] — The 
judge being satisfied that it would he 


for the advantage of tho married 
woman, made an order, on summons in 
Chambers, accepting an advantageous 
offer for tho sale of her life interest in 
a fund, under Conveyancing & Law of 
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marriage, with an ultimate remainder to the 
husband. The wife was now fifty years old & the 
husband fifty-three, they had been married 
twenty-eight years, & there was no issue of the 
marriage, & there was evidence that it was almost, 
if not entirely, impossible that there could be any. 
Both husband & wife were in a delicate state of 
health, & the income of the property was so small 
that they could not afford the comforts which in 
consequence of the wife’s health it was important 
she should have. They now applied to the ct., 
under sect. 39 of Conveyancing Act, 1881 (c. 41), 
to remove the restraint on anticipation, & to make 
such an order binding the interest of the wife as 
would enable the capital of the trust fund to be 
applied for the benefit of the husband & wife : — 
Held : the application must be refused as the 
ct. could not assume tliat the wife was past 
childbearing. 

Sect. 39 of the Act does not give the ct. a general 
power of removing the restraint on anticipation, 
but only to bind the interest of a married woman 
restrained from anticipation who has disposed of 
her property, where the ct. is of opinion that that 
disposition is beneficial to her. — He Warren’s 
Settlement (1883), 52 L. J. Ch. 928 ; 49 L. T. 
690, 0. A. 

1032. Mortgage of life interest.] — Order en- 
abling a married woman to mortgage a life interest 
as to which she was restrained from anticipation 
made without requiring the trustees to be served. — 
He Little’s Will, Re Harrison (1887), 36 Ch. D. 
701 ; 50 L. J. Ch. 872 ; 57 L. T. 583 ; sub nom. 
Re Little’s Will, Harrison v. Harrison, 5 
T. L. R. 236, C. A. 

1033. To facilitate dealings with land — Tenants 
In common.] — Two married women were tenants in 
common in equal shares of x )ro P cr ty for their 
separate use without power of anticipation. The 
property consisted for the most part of houses of 
which desirable leases could not be granted 
because of the restraint on anticipation. A 
summons was accordingly taken out for an order 
under Conveyancing Act, 1881 (e. 41), s. 39, 
enabling the married women to bind their interests 
in the property, & for a partition, & its resettle- 
ment in moieties upon the married women for 
their lives for their separate use without power of 
anticipation, with remainders for tlieir husbands 
for their lives, & ultimate remainders for the issue 
of the marriages : — Held : under the circumstances 
an order binding the interests of the married 
women would be for their benefit within sect. 39. — 
He Currey, Gibson v. Way (No. 2) (1887), 56 
L. J. Ch. 389 ; 56 L. T. SO ; 35 W. R. 326. 
Annotation : — Consd. lie Blundell, 11901] 2 Oh. 221. 

1034. Release of limited power of appointment — 
To obtain control of fund — Arrangement prejudicial 
to issue .] — He Little, Harrison v. Harrison, 
No. 1013, ante. 

1035. Payment of premiums on husband’s life 
policy — Keeping down interest on mortgages — 
Rate of interest reduced by mortgagees.] — Re- 
straint on anticipation of property settled on a 
married woman for life, with remainder to her 
husband for life, wa.% under the circumstanees, re- 
moved till further order, to the extent of allowing 


the income to be applied in payment of premiums 
on policies on the husband’s life, & towards 
keeping down interest on mtges. in w hich she had 
purported to join with her husband, on the mtgee. 
undertaking to reduce the rate of interest, & not to 
enforce payment of the principal without leave of 
the ct . — He Milner’s Settlement, [1891] 3 Ch. 
547 ; 40 W. R. 76 ; sub nom. He Milner’s Settle- 
ment, Milner v. Milner, 61 L. J. Ch. 84; 65 
L. T. 310. 

Annotation Distd. lie A., B. v. C. (1893), 37 Sol. Jo. G50. 


1036. Payment of purchase-money to mort- 
gagees — Jointure having priority to mortgages.]—- 

A. restraint on anticipation W'as released by the 
ct. in order to enable a jointress to consent to the 
payment off out of the purchase-money of certain 
mtges. to which her jointure had priority.— ltd 
Ailesbury (Marquis) & Iveagh (Lord), 

2 Ch. 345 ; 9 T. L. R. 324 ; 37 Sol. Jo. 326 ; 3 R. 
440 ; sub nom. Re Ailesbury (Marquis) « 
Iveagh (Lord), Riddell v. Riddell, 62 L. J. Lh. 
713 ; 41 W. R. 644. 

Annotations : — Mentd. lie Stamford, I’uya© t’. Stamford, 

non/n -t uoe . T)*. Moi tlofnln H 1,0111 act* 


^uiibract, [i vxvj & ^ u . o i u. 

1037. Expense of defence — Pending criminal 

prosecution.] — lie Pollard’s Setilement, No. 
026, ante. , . 

1038. Agreement after decree nisi— Annulment 
>f settlement — Reduction of income.]— Thomson 
i. Thomson, No. 1007, ante. 

1039. Increase of income desired — Wider Invest- 
nent clause — Change to speculative securities.]—- 
^ married woman entitled absolutely, subject 
>nly to a restraint on anticipation of the income 
luring coverture, to the capital of a fund in ct. 
tanding to her separate account & invested in 
;t. securities, applied, under sect. 39 of ^ on ’ 
, r eyaneing Act, 1881 (c. 41), for the removal of 
die restraint in order that the fund might be paid 
>ut to the trustees of her marriage settlement 
with a view to reinvestment under the wide 
investment clause therein contained, so as to give 
Lier an increased income, the settlement trusts 
being for herself lier husband successively for 
life, subject, as to her life interest, to a restraint 
□n anticipation during coverture, with ultimate 
trusts, in events which bad happened, for her sole 
benefit i—Held : mere increase of income w T as not 
a sufficient “ benefit ” to the married w oman to 
justify the ct. in removing the restraint so as to 
enable her to effect a change of investment from 
ct. securities into others of a speculative nature, 
even though sanctioned by the settlement , 
the application w ? as therefore refused, bembie : 
a married woman’s restraint on anticipation may 
be removed under sect. 39 of the Act on pe l- 
tion : it is not obligatory to proceed by summons 
under sect. 69 (3 ).— Be Blundell, , [1901] 2 Lfi. 
221 ; 70 L. J. Ch. 522 ; 84 L. T. 700 ; 45 hoi. Jo. 
302 C. A. 

1040. Conditional bequest — Other property to be 

k« Hnnoac Rpmnval of restraint to permit 


Property Act, 1881 . — Re Flood's 
Trusts (1883), 11 L. It. lr. 355.— IR. 

o. For continuance of investments .] 
— Trust funds, to which a mar- 
ried woman was absolutely en- 
titled, hut subject to a restraint on 
anticipation, were invested upon 
mtges. of leasehold property, one of 
which, not beinff authorised by the 
t rusts of the settlement, the trustees 


jposod to call in. The ct. being 
Isticd that it would bo for the 
ueilt of the married woman, mado 
oi*dor, on her application, per- 
ttiner the investment to continue 
changed. — lie Wright’s Trusts 
S85), 15 L. B. Ir. 331.— IR. 
p. For release of annuity .}-^ -Where 
married woman was entitled, to 
life annuity, with restraint on 


nation, charged upon one -third 
of the business &; proiits of a 
ership, & it was proposed that 
arluership should be converted 
* co. with limited liability, the 
motioned the removal of the 
lot on anticipation for the pur- 
>f enabling tins married woman to 
e her annuity, on being satisfied 
the offer in lieu thereof of nil 
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Sect. 2 . — Removal of restraint by the court: Sub - 
sect 1, B . (c) iii . , (cZ); sub-sccL 2, A. & B. (q ).j 


compliance.] — Testator died in 1918, A by his will 
made in 1911 gave his residuary estate upon trust 
for his son A live daughters equally, A settled the 
share of each daughter upon usual trusts for her 
& her issue, the daughter taking a life interest 
restrained from anticipation A no life interest or 
power of appointment being given to a husband, 
with a gift over in default of issue to the son A 
other daughters ; A testator declared that the 
bequest to each daughter was upon the condition 
that she within three months after his death 
settled her interest under her mother’s marriage 
settlement upon similar trusts, A that upon her 
failing to do so her share in his residuary estate 
should “ therefrom cease ” A go over to the son A 
other daughters. 

Three of the daughters had married with 
testator’s concurrence before the date of his will, 
A each of them on her marriage had settled her 
interest under her mother’s marriage settlement 
upon trusts for herself A her husband respectively 
for life, si ie being restrained from anticipation, 
with power for them jointly or for the survivor to 
appoint to their issue, A default of appointment 
upon usual trusts for their children with a gift over 
in default of issue for her statutory next of kin. 

Testator was a party to two of these settle- 
merits. On the question whether the married 
daughters were bound by the condition : — Held : 
the condition was a condition subsequent, A the 
married daughters, having on their marriage in 
testator’s lifetime with his concurrence settled 
their interests under their mother’s marriage settle- 
ment, were exempt from the performance of the 
condition, liut the ct. removed the restraint 
on their life interests under their marriage settle- 
ments so that they might, if so advised, assign to 


trustees any interest they had at testator’s death 
in their mother’s marriage settlement . — Re Grove, 
Pun lic Trustee v. Dixon, [1919J 1 Oh. 219 ; 88 
L. J. Oh. 90 ; 120 L. T. 382 ; 03 Sol. do. 213. 
Compare No. 1004, ante . 


{d) Effect of Removal. 

Sec , now. Law of Property Act, 1925 (c. 20), 
s. 109. 

1041. Estate bound by order of court — Disposi- 
tion by woman ineffectual.] — Paget v. Paget, No. 
1230, jiost. 


Sub-sect. 2. — For Payment of Costs. 

A. Before Married Women's Property Act, 1893. 

1042. Liability of property to costs.] — Moore 
v. Moore, No. 921, an/e. 

1043. .] — A dividend of a fund in ct., the 

income of which had been ordered to be paid to 
the separate use of a married woman, who was 
entitled to the same for life for her separate use 
without power of anticipation, fell due four days 
before the issue of a writ of sequestration for costs 
ordered by the Ot. for Matrimonial Causes to be 
paid by the married woman. Notice of the issue 
of the writ having been given at tin; Paymaster- 
General’s office payment of the dividend iiad been 


refused : — Held : the sequestrators were entitled 
to take so much as necessary of the dividend in 
satisfaction of their demand. — Claydon v. Finch 
(1873), L. K. 15 Eq. 260 ; 42 L. J. Oh. 416 ; 28 
L. T. 101. 


Annotations : — Consd. lie Slade, Slado v. Iluline (1881), 18 
Oil. D. 053. Refd. lie Ulanvill, Ellis v. Johnson (1886), 
31 Oil. D. 532 Hood Barrs v. Catlicart, [181)4] 2 Q. B. 
559 ; Hood Barrs v. Cathcart (No. 1) (1894), 70 L. T 862 
Pillers & Porshouso v. Edwards (1894), 71 L. T. 788 
Orate v. Crate, [1896] P. 171. 

1044. Power of court before 1893.] — Gor- 

don v. Gordon, No. 1071, post . 

1045. Solicitors Act, 1860 (c. 127), s. 28 — 

Successful defence.] — A suit was instituted by a 
husband against his w'ife to set aside a post- 
nuptial settlement, wdiereby he had assigned certain 
property to trustees upon trust to pay an annuity 
to his wife for her separate use, without power of 
anticipation. The wife retained a solr., who 
successfully conducted her defence, & the bill was 
dismissed with costs. The husband was unable to 


pay the costs, & thereupon the solr. presented a 
j)etition, under above Act, for the purpose of 
charging the annuity w'ith the taxed costs of the 
suit. Upon that petition an order was made 
charging the property comprised in the settlement 
with costs. Subsequently upon the application 
of a mtgee. of the property, in whose absence the 
order had been made, the petition was reheard : — 
Held : the ol der must be varied by limiting the 
charge to the annuity, A no order as to the costs of 
rehearing could be made except that the mtgee. 
w r as entitled to add his to his security . — Rc Keane, 
Lumley v. I)ES BOROUGH (1871), L. R. 12 Eq. 115 ; 
40 L. J. Ch. 617 ; 21 L. T. 780 ; 19 W. LL 1025. 


Annotations : — Refd. Bulky v. Bulky (1878), 8 Cli. D. 479 
Charlton r. Charlton (1883), »2 J. 971 ; Greer v. 
Yount? (1883), 24 Ch. 1). 545 ; lie Glanvill, Ellis r. Johnson 
(1886), 31 Ch. D. 532 ; Mieliell r. Michel 1 (1891 ), 60 L. J. 1*. 
46. 


1046. Conveyancing Act, 1881 (c. 41), s. 39 

— Power of court.] — In an action for rectification 
of certain instruments on the ground of mistake, 
pltf. had undertaken to pay the costs of all parties. 
l*ltf. had a life interest in some property passing 
under a settlement, but w r ith a restraint on anticipa- 
tion. Upon the application of deft., A w r ith the 
consent of pltf., the ct. made an order under the 
above sect., binding such life interest of pltf. A 
charging thereon the costs of all parties. — 
Sedgw ick v. Thomas (1883), 48 L. T. 100. 

1047. Proceedings instituted without next friend 
— Against trustees of will — Under which plaintiff 
entitled — Costs retained by trustees out of income.] 

• — A married woman who, under a will, w r as 
entitled to income for her separate use, with a 
restraint on anticipation, instituted, without a 
next friend, against the trustees proceedings in 
the course of which she took out a summons which 
was refused : — Held : the restraint on anticipation 
did not prevent the ct. from giving the trustees 
liberty to retain their costs of the proceedings out 
of the married woman’s income.— Re Andrews, 
Edwards v. Dewar (1885), 30 Ch. D. 159 ; 54 
L. J . Ch. 1049 ; 53 L. T. 422 ; 34 W. 11 . 62. 

Annotations : — Dbtd. lie Glanvill, Ellifi i\ Johnson (1886), 31 
Cli. V. 532. Refd. Re Prynno (1885), 53 L. T. 465; 
MicholJ v. Michel 1, [1891] P. 166 ; Hood Barrs v. ( nth carl, 
(1891] 2 i). B. 559 ; Rc Lumley, Hood Barrs v. Cathcart 
(1894), 7 K. 400. 


absolute allotment of perpetual prefer- 
ence t-luircH in the eo., producing an 
income equal to the annuity, to he 
settled in trust for her during her life, 
with restraint on anticipation. 6c with a 
power of appointment after her 
decease, was to her advantage 6c that 
" her husband & children . — Re MlL- 
(1890), 25 1 It. lr. 107.— IR. 


q. To romjjletc purchase of estate .]■ - 
An estate having been purchased in 
ct. by trustees of a marriage settle- 
ment, 6c the trustees requiring to raise 
a loan by way of mtgo. on the estate 
for the completion of the purchase, 
the proposed lender required that an 
order should be obtained dispensing 
with the restraint on anticipation, 


contained in the said marriage settle- 
ment. The ct. being satisfied that the 
removal of such restraint on anticipa- 
tion would he for the benefit of the 
married woman, granted an order 
dispensing with the same. — Rc Tkn - 
want’s Estate (1890), 25 L. It. Ir. 
522— IR. 
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1048. Order*for payment of costs — Out of 
income accrued at date of order.] — Where costs 
are ordered to be paid by a married woman, suing 
under Married Women’s Property Act, 1882 (c. 75), 
without a next friend, payment of them can bo 
enforced against any separate property to which 
she is entitled free from restraint on alienation at 
the time when the order to pay costs is made, & 
not only against separate property which she is 
so entitled at the time when she commences the 
proceedings. 

Where a married woman entitled under a will to 
income given to her separate use, with a restraint 
on anticipation, without lixing any days of pay- 
ment, was ordered to pay to the trustees the costs 
of certain proceedings taken by her without a 
next friend : — Held : the trustees ought to be 
allowed to retain these costs out of a balance of 
income which was in their hands at the time when 
the order to pay costs was made, though it was 
not in hand at the time when she commenced the 
proceedings, the restraint on anticipation having 
ceased as to any sums forming part of the income 
so soon as they came to the hands of the trustees, 
& this was not altered by the fact that by an order 
made in a suit for administering the estate she w T as 
prevented from calling for payment of these sums 
till a later period. The decision in Re Glanvill , 
Ellis v. Johnson , No. 1051, post, that only such 
estate is liable as the married woman is entitled 
to when she commences the proceedings does 
not apply where the proceedings are taken under 
Married Women’s Property Act, 1882 (c. 75), 
without a next friend. — Cox v. Bennett, flHOl j 
l Oh. 617 ; 00 L. J. Cli. 651 ; 64 L. T. 380 ; 39 
W. R. 401 ; 7 1\ L. R. 316, C. A. 

Annotations : — Consd. Hood Barra v. Cathcart, [18941 2 
Q. B. 559. Refd. Everett v. Paxton (1891), 05 L. T. 883 ; 
Rc Humic .v, Ex p. Hood Barra, [1894] 3 Cli. 135 ; Pilleis 
& Persliousc r. Edwards (1894), 71 L. T. 788 ; Hood 
Barrs v. Heriot, I1890J A. C. 174; Re Burnley, Ex p. 
Hood Barrs, [1896J 2 Ch. 690 ; Bolitho v. Gulley, 11905] 
A. C. 98. 

1049. Liability of accrued income — At date 

of institution.] — Cox v. Bennett, No. 1048, ante. 

1059. Proceedings instituted by next friend-- 
Costs against next friend — Inability to pay — Reten- 
tion of costs out of income .] — Re Glanvill, Ellis 
v. Johnson, No. 1051, post. 

1051. Costs of successful appeal— Set oil against 
costs payable by next friend.] — (1) A married 
woman, by her next friend, having brought in 1882 
an action for administration of a trust fund, to the 
income of which she was entitled for her separate 
use without power of anticipation, the et. on 
further consideration in 1884, held the action to 
have been unnecessary improper, & the next 
friend was ordered to pay defts.’ costs. Defts. 
being unable to find the next friend, an order was 
made giving the trustees liberty to retain the costs 
out of the income of the trust fund already due 
to become due to the married woman : — Held : 
no such order could be made, for that the ct. has 
no jurisdiction to disregard the restraint on antici- 
pation on the ground that it appears to the ct. to 
be just to do so ; & no income which did not accrue 
due till after the act on which the claim against 
the separate estate depended, viz. the improper 
institution of the suit, could be attached to meet 
the costs. Qu. : whether, if pltf, had been suing 
under Married Women’s Property Act, 1882 (c. 75), 
without a next friend, the order could have been 
supported. (2) The appeal being allowed with 
costs : — Held : the costs must be set off against 
the costs which the next friend had been ordered 
to pay, although the notice of appeal did not 
purport to be given through the next friend, for 
J . — VOL. XXVII. 


that so long as he remained on the record as next 
friend the proceedings on behalf of pltf. must be 
taken as carried on by him. 

(3) Sernble : the ct. could notwithstanding the 
restraint, touch any income in the hands of her 
trustees which has accrued prior to the act creating 
such liability. — Re Glanvill, Ellts v. Johnson 
(1886), 31 Ch. D. 532 ; 55 L. J. Ch. 325 ; 54 L. T. 
411 ; 50 J. P. 662 ; 34 W. R. 309 ; 2 T. L. R. 305, 
C. A. 

Annotations : — As to (1) Distd. Cox v. Bennett, 11891] 1 

Ch. 017. Refd. Hyile v. Hyde (1888), 13 P. D. 166; 

Michcll v. Mich ell, [1891] P. 208 ; Hood. Barrs v. Cathcart, 

[1 894] 2 Q. B. 559 ; Hood Barrs v. Cathcart (No. 1) (1894), 

70 L. T. 862 ; Rc Lmnley, Ex p. Hood Barrs, [1894] 3 Ch. 

J 35. 

1052. Judgment in matrimonial cause against 
wife — Sequestration for costs — Action by wife 
against trustee for accrued income — Payment Into 
court.J — By marriage settlement in 1856 certain 
property was settled to the separate use of the wife 
for life, without power of anticipation, with divers 
remainders over. In 1866 the wife left her 
husband, & in 1868 he instituted a suit against her 
in the Divorce Ct. for restitution of conjugal rights.* 
Judgment was given against the wife with costs. 
The wife withdrew from the jurisdiction, & 
declined in any way to obey the judgment. In 
Mar. 1 870, the husband procured from the Divorce 
Ct. a writ of sequestration against the separate 
property of the wife for the costs of the suit. 

In Oct. 1869, certain instalments of dividends 
& interest on the settled property fell due, & were 
received by one of the trustees, who retained it 
in liis hands. In Dec. 1869, a hostile suit was 
instituted by the wife against the trustee to 
compel the payment of the dividends & interest 
in question, & for the removal of the trustee, but 
not asking for the general administration of the 
trust fund. The trustee, by his answer, admitted 
that he had in his hands the sum of £6,105 Is. 9d» 
being the greater part of the entire fund. A few 
days after filing his answer the trustee hied a bill 
in the Rolls Ct. for the administration of the trusts 
of the settlement. On motion by the wife, in the 
lirst of the two suits, that the trustee might be 
ordered to pay into ct. the entire sum admitted 
by him to be in his hands : - Held : regard being 
had principally to the restraint on anticipation 
contained in the settlement, the money ought to 
be paid into ct., notwithstanding the writ of 
sequestration, notwithstanding that the wife’s 
bill had not prayed the general administration of 
the trust fund ; the question of costs being 
reserved to the hearing. — Miller v . Miller 
(1870), 18 \V. R. 750. 

B. Since Married Women’s Properly Act , 

(a) In General . 

Sec Married Women’s Property Act, 1893 (c. 63), 
s. 

Jurisdiction to order — Where “ action or pro- 
ceedings Instituted ” by married woman.] — See 

Nos. 1059, 1063-1066, 1075, 1076, 1236, post. 

1053. Action pending at date of Act — 

Instituted before.] — The ct. has jurisdiction, under 
sect. 2 of Married Women’s Property Act, 1893 
(e. 63), to order payment of the costs of an un- 
successful action instituted by a married woman, 
which was commenced prior to & was pending at 
the date of the passing of that Act, out of property 
which is subject to a restraint on anticipation. 

Re Godfrey, Thorne- George v . Godfrey (1895), 
72 L. T. 8 ; 43 W. li. 244 ; 39 Sol. Jo. 200, G. A. 

1054. Not exercised as of course.] — (1) Where 

an order is made against a married woman for 

K 
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Sect. 2. — Removal of restraint by the court: Sub - 
sect. 2, B . (a) cfc (&).] 

payment of costs out of her separate estate, the 
party obtaining the order is prima facie entitled, 
under sect. 2 of Married Women’s Property Act, 
1893 (c. 63), to enforce payment by obtaining the 
appointment of a receiver of her property which is 
subject to a restraint on anticipation, & the onus 
is upon her to show w r hy the appointment should 
not be made. 

(2) The jurisdiction conferred by sect. 2 of above 
Act will not be exercised as a matter of course. — 
Pawley v. Pawley, [1905] 1 Ch. 593 ; 71 L. J. Cli. 
314 ; 92 L. T. 457 ; 53 W. R. 375 ; 49 Sol. Jo. 
383. 

Annotation: — As to (J) Reid. Stmlley v. Wludloy, 111)13] 

P. 119. 

1055. Jurisdiction to alter order — Made before 
Act passed— Or new order thereon.] — In 1893, 
prior to Married Women’s Property Act, 1893 
(c. 63), orders for the payment of costs were made 
against a married woman tenant for life of real 
estate subject to a restraint on anticipation, 
execution being limited to her separate property 
not subject to restraint on anticipation. On 
Jan. 15, 1S94, a writ of sequestration, with the 
same proviso as to restraint, to enforce payment 
of the costs was issued against snch separate estate. 
On application for a second writ of sequestration 
or for a receiver of the rents of the separate estate 
in arrear on Mar. 25, 1894 : — Held : judgment 
could not be enforced against the arrears of rent, 
& sect. 2 of the Act did not give the ct. juris- 
diction to alter an order for payment of costs 
made before that Act came into operation, or to 
make a new order therefor. — Re Lumlky, Px p. 
Hood Barks, [1894] 3 Ch. 135 ; sub uom. Re 
Lumley, Hood Barrs v . Oathcart, 63 L. J. Ch. 
897 ; 71 L. T. 7 ; 42 W. R. 633 ; 10 T. L. R. 544 ; 
38 Sol. Jo. 563 ; 7 R. 400, 0. A. 

1056. Exercise of power — Onus on married 
woman to oppose.] — Pawley Pawley, No. 1054, 
ante. 

1057. Notice of motion for application — Service 
on plaintiff’s solicitor — Plaintiff’s whereabouts un- 
known.] — Bagley v. Maple & Co., Ltd. (1911), 
27 T. L. R. 281. 

See, generally , Practice & Procedure. 

(b) “ Action or Proceeding Instituted .” 

1058. General rule —Proceeding must initiate 
litigation.] — Married Women’s Property Act, 1893 
(c. 63), s. 2, only contemplated the case of a 
married woman pi if. Although unsuccessful, she 
cannot be made to pay the costs of interlocutory 
proceedings taken, or appeals brought by her, in 
an action in which she is deft. 

Wherever a married woman commences litiga- 
tion as pllf., tii on if at any step in the action, or 
in any proceeding in the action, she is ordered to 
pay the costs, the ct. in such an action, or pro- 
ceeding, or litigation can order the costs to be paid 
out of her separate estate which she is restrained 
from anticipating. The costs will be set off 
(Davey, L.J.). 

The question which we have to consider is, what 
is the true construction of the words “ in any . . . 
proceeding now or hereafter instituted by a woman 
or by a next friend on her behalf ? ” It is con- 
tended it will include appeals or applications of 
any kind, made by a married woman who is so 
sued, in which she is unsuccessful. If appears to 
me the language does not apply to such a case as 
that. The word “ instituted ” is important, & 
means some proceeding in which the woman is 
the actor at starting, & applies to such a case as 


an originating summons, petition, or originating 
motion, something which really commences 
proceedings, & I do not think .the expression 
“ proceedings ” does include motions moved or 
appeals brought by a married woman deft. Where 
frivolous appeals are brought & the married woman 
is not pltf., I do not think the language is large 
enough to apply to such proceedings (Lindley, 
L.J.). — Hood Barrs v. Cathcart, [1894] 3 Ch. 
376 ; 63 L. J. Ch. 793 ; 71 L. T. 11 ; 10 T. L. R. 
631 ; 38 Sol. Jo. 061 ; 7 R. 411, C. A. 

Annotations : — Distd. lie Godfrey, Thorne -Gcorgro v. Godfrey, 
(1895), 72 L. T. 8. Apld. Hollinprton v. Dear (1895), 39 
Sol. Jo. 284. Apprvd. & Apld. Hood Barrs v. Herlot, 
[1897] A. C. 177. Apld. Dread v. Ellis, [19051 1 K. 1]. 
574. Consd. Robinson v. R.. [1921] 3 K. B. 183, Refd. 
Nnnn v. Tyson, [1901] 2 K. B. 487 ; Cric'kitt v. Crickitt, 
[1902] P. 177 ; Gordon v. Gordon, [1904] P. 163. 

1059. .] — An appeal by a woman from 

a judgment in an action in which she is deft, is 
not a “ proceeding instituted ” w'ithin Mamed 
Women’s Property Act, 1893 (c. 63), s. 2, & an 
order cannot be made under that sect, for the pay- 
ment of the costs of the opposite party out of her 
separate property which is subject to a restraint 
upon anticipation. The sect, applies only to an 
action or other litigation initiated by a woman.— 
Hood Barrs v. Heriot, [1897] A. C. 177 ; 66 
L. J. Q. B. 356 ; 76 L. T. 299 ; 45 W. R. 507 ; 41 
Sol. Jo. 347, H. L. 

Annotations : — Expld. Nunn v. Tyson, [1901] 2 K. B. 487. 
Consd. Robinson v. R., [1921] 3 K. B. 183. Refd. < L»ordon 
v . Gordon, [1904] P. 103 ; Drcsel t\ Ellis, 11905] 1 K. B. 
574. 

1060. Proceedings by married woman — Married 
woman consenting to judgment.] — Re Godfrey, 
Thorne-George v. Godfrey. No. 1075, post. 

1061. Counterclaim.] — Hood Barrs v. 

Cathcart, No. 1076, posh 

1062. Appeal.] — P aget v . Paget, No. 1230, 


post. 

1063. Claim to goods taken in execution — 

Subsequent interpleader proceedings.] — A written 
claim made by a married woman to goods or 
chattels taken in execution under the process of 
the ct., & served by her on the sheriff or high 
bailiff of a county ct., is a “ proceeding instituted ” 
by her within sect. 2 of Married Women’s Property 
Act, 1893 (c. 63). Where, therefore, in the subse- 
quent interpleader proceedings she fails to establish 
her claim to the goods, the ct. has jurisdiction 
under that sect, to order payment of the execution 
creditor’s costs of the interpleader proceedings out 
of property of claimant which is subject to a 
restraint on anticipation & to enforce payment by 
the appointment of a receiver. — Nunn & Co. v . 
Tyson, L1901] 2 K. B. 487 ; 70 L. J. K. B. 854 ; 
85 L. T. 123 ; 50 W. 11. 16 ; 17 T. L. R. 624 ; 45 
Sol. Jo. 619, L>. C. 

Annotation : — Refd. Crickitt v. Crickitt (1902), 18 1. L. R. 

584. 

^064. Intervening in probate action — Inde- 

pendent Interest in subject-matter.] — A summons 
by a married woman under R. C. S., 1883, Ord. 12, 
r. 23, & Probate Court Rules, 1862, r. 6, for leave 
to intervene in a pending probate action for the 
purpose of asserting her independent interest in 
the subject-matter, is a “ proceeding instituted ” 
by her within sect. 2 of Married Women’s Property 
Act, 1893 (c. 63), & therefore the ct. has jurisdiction 
to order, if it thinks fit, the costs of the action, as 
from the date of the summons to intervene, to be 
paid out of her separate property, including 
property which is subject to a restraint on anticipa- 
tion. , „ , 

The fact that the married woman may have 
obtained an order giving her leave to intervene in 
the action “ as pltf.” followed by a delivery to 



Part VI. — Disposition of Property 


131 


deft, of a pleading whereby she “ adopt® the 
pleadings of the pltf.,” does not the less render 
her intervention a “ proceeding instituted ” by 
her within the sect. — Urickitt v. Orickitt, [1902] 
P. 177 ; 71 L. J. P. 05 ; 80 L. T. 035 ; 18 T. L. It. 
581, C. A. 

1065. — ; — Application for new trial.] — Where, 
in an action brought by a married woman, an 
application by her for a new trial was dismissed 
with costs i—lleld : the ct. had jurisdiction under 
Married Women’s Property Act, 1893 (c. 03), s. 2, 
to order imyment of those costs out of her separate 
property subject to a restraint on anticipation. — 
Dresel v . Ellis, [1905J 1 K. B. 571 ; 71 L. J. 
K. B. 101 ; 92 L. T. 810 ; 53 W. K. 353, C. A. 

Annotation : — Refd. HuiiiJy v . OaskcII, [1905] 2 Ch. 056. 


1066. Divorce proceedings — Costs of inter- 

vener.] — A wife, having presented a petition for 
dissolution of marriage on the ground of cruelty 
& adultery, in her particulars alleged that the 
adultery had been committed with li. An order 
was made on Oct. 10, 1911, giving It. leave to 
intervene & directing her to lile an answer within 
fourteen days. The intervener filed an answer, is * 
at the trial the jury found that there had been no 
misconduct between her resp., & petitioner was 
ordered to pay her costs. Under her marriage 
settlement petitioner was entitled to the income of 
realty for her life without power of anticipation. 
Intervener issued a summons for the appointment 
of a receiver of the life estate. Immediately after 
the conclusion of the first proceedings petitioner 
presented a second petition for dissolution of 
marriage. This was undefended, & a decree nisi 
was pronounced on July 9, 1912. On July 22 an 
order was made by the judge that tiie trustees of 
petitioner’s settlement should, notwithstanding 
the restraint on anticipation, pay hall* her income 
to intervener from the date of the summons up to 
decree absolute, towards satisfaction of her costs. 
On Mar. 18, 1913, the summons was ordered to 
stand over until the decree nisi had been made 
absolute. Petitioner appealed A intervener gave 
cross-notice of appeal : — Held : intervener was an 
“ opposite party ” within sect. 2 of Married 
Women’s Property Act, 1893 (c. 03) ; the discre- 
tionary power of the ct. was not exhausted by the 
order of July 22, 1912 ; the property which the 
ct. could deal with under the sect, was the whole 


property which was subject to the restraint on 
anticipation, & not merely the portion of the 
property which for the time being was effectively 
restrained from anticipation, that was to say, 
during coverture ; the matter must be remitted 
to the judge to be dealt with according to his 
discretion. — S tudley v. Studley, [1913] P. 119; 
82 L. J. P. (55 ; 108 L. T. (557 ; 57 Sol. Jo. 425, 
U. A. 


Annotation : — Consd. Wood v. Lewis, 11914] 3 K. 13. 73. 

1067. Action by husband & wife — Wife real plain- 
tiff.] — An action brought by husband & wife but in 
which the wife was the real pltf., having been 
dismissed with costs the ct. under sect. 2 of Married 
Women’s Property Act, 1893 (c. (53), ordered pay- 
ment of defts.’ costs when taxed out of separate 
property of the wife which was subject to a restraint 
on anticipation. — Huntly (Marchioness) v. 
UASKELL, [1905 J 2 Ch. 05(5 ; 75 E. J. Oh. 00 ; 93 
0. T. 785 ; 54 W. It. 104 ; 22 T. L. li. 20 ; 50 
Sol. Jo. 20, C. A. 

1068. Proceedings by married woman defendant 
— Petition for retaking account — After balance paid 
into court.] — IIollinuton v. Dear (1895), 39 Sol. 
Jo. 284. 

1089 , Executor’s probate action— Caveat 


entered by married woman.] — An exor.’s probate 
action, brought in consequence of a caveat entered 
by a married woman who was made deft, to the 
action, resulted in a verdict for pltf., with costs 
against deft. Upon an application by pltf. under 
Married Women’s Property Act, 1893 (c. 63), s. 2, 
for an order for payment of the costs out of 
property to which deft, was entitled subject to a 
restraint on anticipation : — Held : the proceedings 
in the probate action were “ instituted ” within 
the meaning of the Act by the issue of the writ 
by pltf., & not by the entry of the caveat, or the 
appearance of the caveator in answer to the 
warning ; & accordingly the order applied for 

could not bo made. — Moran v. Place, [J896J 
P. 214 ; 65 L. J. P. 83 ; 74 h. T. 661 ; 44 W. li. 
593 ; 12 T. L. II. 407 ; 40 Sol. Jo. 514, C. A. 

Annotations : — Distd. Nunn v. Tyyon, [1901] 2 K. 13. 487. 

Consd. Crickitt r. CrickiU, 11902] 1\ 177. Refd. lie 

Emery, Emery v. Emery, [1923] P. 184. Mentd* Walter 

v. Salter (1890), 65 L. J. P. 117. 

1070. Appeal.] — H ood Barrs v. Ueiuot, 

Nu. 1 0o9, ante. 

1071. Application for custody of child — 

After divorce decree absolute — Applicant in con- 
tempt.] — The decree nisi for the dissolution of a 
marriage on the ground of the wife’s adultery 
directed that the child of the marriage should 
remain in the custody of the husband until further 
order, & should not be removed out of the juris- 
diction without the sanction of the ct. At that 
time the child was with the wife out of England, 
& on the same day an order was made ex p. in 
chambers that the child should be forthwith 
delivered up to the husband, & should remain in 
his custody until further order. After the decree 
nisi had been made absolute the wife, who had in 
the meantimo married the co-resp., came to 
England with the child. She then took out a 
summons asking that tho decree nisi &. the ex p. 
order might be varied by entrusting the custody 
of the child to herself. Pending the hearing of 
this summons, the wife by her counsel gave an 
undertaking not to remove the cliild out of the 
jurisdiction without the consent of tho ct. On 
Mar. 10, 1903, the President ordered that the 
summons be dismissed & that the wife should pay 
the husband’s costs, those costs to be payable 
out of her separate property, notwithstanding 
that it was subject to a restraint on anticipation. 
It was further ordered that the child should be 
forthwith delivered up by the wife to the husband, 

should remain in his custody until further order. 

Immediately after this order was made it was 
found that the wife had sent the child out of 
England two or three days previously A had 
herself followed on the day on which the order was 
made. She had 6ince remained out of the juris- 
diction with the child. On Mar. 12 the President 
pronounced the wife in contempt for breach of her 
undertaking, & ordered her to he attached for her 
contempt, & another order was made the same day 
for her committal for her contempt in non- 
compliance with the ex p. order that the child be 
not removed out of the jurisdiction. On May 12 
the wife gave notice of appeal from so much of the 
order of Mar. 10 as directed the payment of costs 
out of her separate property, notwitlistanding that 
it was subject to a restraint on anticipation. It 
was alleged that under the circumstances the ct. 
had no jurisdiction under sect-. 2 of Married 
Women’s Property Act, 1893 (c. 62), to make the 
order as to the payment of the costs : —Held : 
(1) notwithstanding her contempt, applt. was 
entitled to be heard ; (2) the summons was not 
a “ proceeding instituted by ” the wife, within 

2 
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Sect. 2. — Removal oj restraint by the court: Sub- 
sect. 2, B . (b) (t* (r), 6’. ; sub-sccl. 3. Seel. 3: 
Sub-sect. 1.] 

sect. 2 of Married Women’s Property Act, 1893 
(c. 03), but was a step in the divorce suit, & 
consequently there was no jurisdiction under that 
sect, to make an order for payment of costs out of 
the separate property subject to a restraint on 
anticipation. — Gordon v. Gordon, [1904] P. 103 ; 
73 L. J. P. 41 ; 90 L. T. 597 ; 52 W. K. 389 ; 20 
T. L. It. 272 ; 48 Sol. Jo. 297, C. A. 

Annotations : — As to (2) Refd. Evans v. Evans & Blytli (1904), 

20 T. L. R. 612 : lie Wingfield & Blew, (1904) 2 Oh. 6G5. 

( lenerally. Mentd. lie Wigand, It. r. Wigand (1913), 82 

1j. J. K. B 735 ; Russell v. Russell, [1924] A. O. 687. 

generally , Practice. 

(c) The Order for Payment. 

1072. Time for making — May be subsequent to 
judgment — By which action dismissed.] — Hood 
Barrs v . Cathcart, No. 1070, post. 

1073. .] — Mciuiiead v. Day 

(1890), 12 T. L. It. 109. 

1074. Form of order.] — Davies v. Treharris 
Brewery Go. (1894), 39 Sol. Jo. 59 ; 13 R. 219. 

1075. Enforcement of order — Charge on bene- 
ficial interest — Trustees entitled to costs.] — A 

married woman, restrained from anticipating her 
property, brought an action charging wilful 
default against the trustees of instruments under 
which she was beneficially interested, but at the 
t rial withdrew the charges & submitted to dismissal 
of the action : — Held : defts. were entitled to 
judgment for costs as between solr. & client, & 
pltf. should be at liberty to charge her beneficial 
interest for the purpose of raising the costs, not- 
withstanding the restraint. — j He G odfre y, Tiiorne- 
George v. Godfrey (1894), 03 L. J. Ch. 854; 
71 L. T. 80; 13 11. 30; subsequent proceedings 
(1895), 72 L. T. 8, G. A. 

1076. Appointment of receiver.] — (1) A 

counterclaim in an action against a married 
woman is a “ proceeding instituted ” within 
Married Women’s Property Act, 1893 (c. 03), 
s. 2, & the counterclaim having been dismissed 
there is jurisdiction to order pith’s costs to be paid 
out of deft.’s life estate notwithstanding any 
restraint upon anticipation. 

(2) Where an order has been made dismissing 
an application by deft., a married woman, with 
costs, the ct. or a judge has power in a subsequent 
order appointing a receiver to direct that these 
costs shall be paid out of property subject to a 
restraint on anticipation. --Hood Barrs v. Gatii- 
c ’ART, [1895] 1 Q. B. 873 ; 04 L. J. Q. B. 520 ; 72 
li. T. 427 ; 43 W. B. 500 ; 11 T. L. R. 280 ; 39 
Sol. Jo. 347 ; 13 B. 489, D. G. 

Annotation: — As to (1) Refd. Crickitf r. Criekitt, [1902] 
P. 177. 

1077. .] — Nunn & Go v . Tyson, No. 

1003, ante. 


1078. — -*---.] — Pawley v. Pawley, No. 

3 054, ardc, 

1079. — -.] — Bagley v . Maple & Go., 

Ltd. (1911), 27 T. L. B. 284. 

1080. Against all of restrained property.] 

Studley v. Studley, No. 1000, ante. 

C* Ollier Cases. 

Sec cases infra. 


Sub-sect. 3. — Pur Other Purposes. 

1081. Benefit of remainderman — Restraint lifted 
— Transfer of part of corpus — Reinvestment.] — 

A sum of stock was vested in trustees upon trust 
to pay the dividends to A., a married woman, for 
her life, for her separate use, without power of 
anticipation, &, after her decease, to pay the caj)ital 
to B. On the petition of A. & B., the ct. ordered 
a transfer of a portion of the stock to B., & a sale 
of such other portion as would be sufficient to 
purchase a govt, annuity equal to the dividends 
of the two sums of stock, & that the sum thereby 
produced should be laid out in the purchase ol* 
such annuity, to be settled on A. for her separate 
use, without power of anticipation.- — Dodd r. 
Wake (1852), 5 De G. & Sra. 220 ; 21 L. J. Gh. 
350 ; 18 L. T. O. 8. 345 ; 10 Jur. 770 ; 01 K. B. 
1092. 

1082. Advancement of child — Benefit under 
settlement — No provision for maintenance — Re- 
straint removed in part.]- -An only child being 
contingently entitled, under the settlement of her 
parents & a will, to the corpus of two funds, in 
which her mother had a life interest, & as to the 
settled fund without power of anticipation & her 
father contributing nothing, a petition was 
presented on her behalf for the application of one 
tenth of the corpus for her advancement, there 
being no clauses as to maintenance. A policy 
had been taken out to meet the contingency. 
Order made, with a declaration that it was so made, 
notwithstanding the clause against anticipation. — 
Re Robinson (1808), 19 L. 7. 81 ; 10 W. R. 1100. 


Sect. 3.— DISPOSITION OF WIFE'S PROPERTY. 

Note. — Cases Prior to Married Women's Property 
Acts have been omitted : see note on p. 83. 

Sub-sect. 1. — In General. 

See Married Women’s Property Act, 1882 
(e. 75), ss. 1, 2, 5 ; Married Women’s Property 
Act, 1907 (c. 18), ss. 1, 3. 

1083. Sale under Settled Estates Act, 1877 (c. 18) 

Necessity for separate examination — Marriage 
after the Act.] — Notwithstanding sect. 50 of above 


PART VI. SECT. 2, SUB-SECT. 2.- C. 

r. Order obtained aft(r coverture .) — 
An order for payment of costs ob- 
tained against a married woman during 
coverture cannot, after coverture lias 
ceased, be enforced against property 
to which, during coverture, she was 
entitled for her separate use without 
power of anticipation^ — M ills v. Isaac 
(1900), 19 N. Z. L. It. 3 J3. — N.Z. 

PART VI. SECT. 2, SUB-SECT. 3. 

10821. Advancement of child — Ben ejit 
under settlement — A T o provision for 
maintenance — Restraint removed in 
part .] — Restraint on anticipation of 
personalty Bottled by a married woman 
on herself for life, with remainder to 


her husband for life, was removed 
so aH to alhrvv a sum of £500, which she 
Sc her husband had appointed to their 
son, tin* only child of the marriage, free 
from his contingent life interest, but. 
subject to her life interest, to he ruined 
by the trustees of the settlement, Sc 
expended in buying cattle & imple- 
ments of husbandly for the purpose of 
starting the son as a practical farmer, 
& relieving the husband & wife of the 
expense of maintaining him.— -lie 
Sawvek’B Tki/sth, 11896J 1 1. R. 40 — 
IR. 

s. .]--Pllf., a married woman, 

applied to the ct., with the consent, 
of her husband, to remove a restraint 
on anticipation of certain funds 
accruing to her under a marriage 


settlement.. Sc in which she had a life 
interest. After her death her husband 
took a life interest, & the funds then 
went, as she should by deed or will 
appoint, or in default to her children. 
Her husband released his life estate, 
& the reason for her application was 
to obtain money to start her sons 
as farmers : — Held : the application 
should be granted. — Bhown v. Ful- 
LKiiTON -S ahth (1611), 31 N. Z. L. It. 
363. — N.Z, 

PART VI. SECT. 3, SUB-SECT. 1. 

t. Conveyance by wife — Necessity for 
joinder of husband.] — A deed of bar- 
gain & sale, purporting to convey tho 
real estate of a feme covert in which 
tho husband is not named as a party, 
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Act, that when a married woman consents to an 
application to the et. under the Act, she is to be 
examined apart from her husband as to her con- 
sent, such an examination is not now necessary 
in the case of a woman who has married since 
the commencement of Married Women’s Pro- 
perty Act, 1882. — Riddell v . Errington (1884), 
26 Oh. D. 220 ; 54 L. J. Ch. 298 ; 50 L. T. 584 ; 

82 W. It. 680. 

Annotations — I Consd. Re Smith’s Estate, Clements v. Ward 

(1887), 35 Ch. D. 58!). Folld. Re Robinson’s S. E. (1894), 

38 Sol. Jo. 325. Apld. Re Bait's S. E. & Sett Jed Estates 

Act, 1877 (1897), 45 W. R. 614. 

1084 . .] — Re Robinson’s 

Settled Estate (1894), 88 Sol. Jo. 325. 

1085 . Marriage before the Act — 

Property acquired since the Act.] — In the case of 
a woman married before the commencement of 
Married Women’s Property Act, 1882, sect. 1 of 
the Act applies only as to property acquired by 
Iter after the commencement of the Act. 

Therefore if such a woman is a petitioner or a 
resp. to a petition under above Act relating to 
property, Iter interest in which was acquired before 
the commencement of the Act of 1882, she must 
be examined separately as provided by above 
Act, s. 50. — Re Harris’ Settled Estates (1884), 
28 Ch. D. 171 ; 54 L. J. Ch. 208 ; 51 L. T. 855 ; 

83 W. R. 893. 

Annotation : — Apld. Re Balt’s S. E., flS97 J 2 Ch. 05. 

1086 . .] — Where a woman 

married before the commencement of Married 
Women’s Property Act, 1882, is a party to an 
application under above Act relating to property 
her interest in which was acquired after the 
commencement of the Act of 1882, she need not 
be examined separately as provided by above 
Act, s. 50. — Re Batt’s Settled Estates, {1897] 
2 Ch. 65; 00 L. J. Ch. 635; 45 W. R. 614; 
41 Sol. Jo. 508. 

1087 . Property acquired before 

the Act.] — Re Harris’ Settled Estates, No. 1085, 
ante. 

See. generally , Settlements. 

1088 . Enlargement of base fee — Deed acknow- 
ledged not required.] — Since Married Women’s 
Property Act, 1882 (c. 75), a married woman, 
married after that Act, may enlarge a base fee 
into a fee simple absolute by an indenture which 
is not “ acknowledged ” by her, & in which her 
husband does not concur . — He Drummond & 
Davies’ Contract, [1891] 1 Ch. 524; 60 B. .1. 
Ch. 258 ; 64 L. T. 246 ; 39 W. R. 445 ; 7 T. L. R. 
272. 


1089 . Married woman mortgagee — Conveyance 
as feme sole.] — A married woman, to whom, sub- 
sequently to Married Women’s Property Act 
1882 (c. 75), real estate is conveyed by way of 
mtge. to secure money belonging to her as her 
separate property, can convey to a purchaser 
from mtgor. without the concurrence of her hus- 
band, or acknowledgment of the deed of con- 
veyance by her under Fines Recoveries Act. — 
Re Brooke & Kremlin's Contract, [1S9S] 1 
Ch. 647; 67 L. J. Ch. 272 ; 78 L. T. 416; 46 
W. R. 442 ; 14 T. L. R. 324 ; 42 Sol. Jo. 431. 

Annotation : — Folld. Re West & llardy’s Contract, [1904] 

1 Ch. 145. 

1090 . Transfer of mortgage.]— Since 

Married Women’s Property Act, 1882 (c. 75), 
when two or more persons, one of whom is a mar- 
ried woman, advance moneys by way of mtge. 
under a recital that the advance is made out of 
moneys belonging to them on a joint account, it 
is not necessary on a transfer of the mtge. either 
for the husband of the married woman to concur 
in the conveyance or for her to acknowledge it 
separately under Fines & Recoveries Act . — Re 
West & Hardy’s Contract, [1904] l Ch. 145; 
73 L. J. Ch. 91 ; 89 L. 1\ 579 ; 52 W. R. 188 ; 
48 Sol. Jo. 100. 

See, generally , Mortgage. 

1091 . Married woman trustee of realty for sale — 
Deed acknowledged — Concurrence of husband.] — 
Testator devised his real estate to trustees for 
sale who were married women one of them having 
married before & the other after Married Women’s 
Property Act, 1882. Both of them also took 
beneficial interests in the proceeds of sale. Under 
the judgment in an action for the administration 
of testator’s estate, part of the real estate was sold 
by the trustees, the purchaser paying his purchase 
money into et. Held : the married women were 
“ bare trustees ” within Vendor & Purchaser Act, 
1874 (e. 78), s. 6, the conveyance to the purchaser 
did not require the concurrence of the husbands 
or acknowledgment under Fines & Recoveries 
Act. — Re Doowra, Docwra v. Faith (1885), 29 
Ch. D. 693 ; 54 L. J. Ch. 1121 ; 53 L. T. 288 ; 
33 W. R. 574. 

Annotation Refd. Re Blandy Jenkin’s Estate, Plainly 

Jenkins v. Walker, 11917] 1 Ch. 46. 

1092 . .] — Married Women’s Pro- 

perty Act, 1882, does not enable a woman married 
since the commencement of the Act, being a 
trustee of real estate for sale, to convey to a pur- 
chaser except with the concurrence of the husband 
& by a deed acknowledged by her. — Re IIark- 


but only in the description of the 
ferne, is not effectual under the pro- 
vincial statutes enabling: married 
women to part with their real estates, 
although signed & sealed by the hus- 
band. — I )oe d. Bkadt r. JIoduins 
(1832), 2 O. S. 247.— CAN. 

a. .] — G. S. V. O., c. 83, 

s. 44, applies only to eases arising 
under that statute, & dot's not autho- 
rise the ct. in every case where a hus- 
band is living apart from his wife, to 
dispense with his concurrence in a 
conveyance by her. — Re McElroy 
(1871), 32 IT. C. R. 95.— CAN. 

b. Wife deserted by hus- 

band.] — J. H., by his will dated 
Apr. 14, 1874, devised property to his 
daughter, M. A. J., for lift*, with 
remainder to her children, & died soon 
after making the will. M. A. J. died 
about 1880, leaving five children, the 
youngest of whom came of age in 1884. 
Before the death of J. H., one of the 
children, M. J. J., married one C„ & 
C. m 1870 deserted his wifo &, had not 
been heard of afterwards '.— Held : 


M. J. C. could convey her interest, in 
the property without the concurrence 
of her husband. — Re Coulter & 
Smith (1885), 8 O. R. 536.— CAN. 

C . .J— A woman, married 

in 1867 without marriage settlement, 
acquired lands in 1879, by deed 
of conveyance to her in fee simple 
absolute : — Held : she could convey 
the lands without the concurrence of 
her husband. — Re Konkle (1887), 14 
O. R. 183.— CAN. 

d. .] — A woman married 

between 1859 & 1872, who had issue 
living &; capablo of inheriting, ac- 
quired before the year 1872 a vested 
remainder in fee in land subject to a 
life estate, & in 1886, the life tenant 
still being alive, conveyed her re- 
mainder by deed without her husband 
joining therein : — Held : tho con- 
veyance was valid to pasB her w’holo 
interest freed from any right, interest, 
or control of her husband, & the life 
tenant having died, a good title in fee 
simple under the conveyance could be 
mode. — Re Graoky & Toronto Real 


Estate Co. ( 1888 ), 16 O. R. 226. — 

CAN. 

e. .] — Under Land Trans- 
fer Act, 1885, it is not necessary to 
procure the consent of tho husband 
when land is being transferred by a 
married woman to a purchaser.- - 
Rc Pykett (1887), 5 N. Z. L. R. 442 
(S. C.).- N.Z. 

f. Presumption in favour of 

validity.] — The patent from the Crown 
issued in 1848 to M. A. T., describing 
her as the wife of B. T. In 1853 she 
conveyed to L., not describing herself 
as a widow : — Held : tho description 
in the patent was some evidence of her 
being married w hen it issued ; but the 
ct. presumed in favour of the validity 
of her deed that she was solo & compe- 
tent to convey. — Edinburgh Life 
Assurance Co. r. Ferguson (1872), 
32 U. C. II. 253.— CAN. 

g. Applieaiion for permission 

— How made. J — Applications under 
36 Viet. e. 18, s. 4 (O-), for orders 
allowing married women to execute 
conveyances without their husbands 
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Sect . 3. — Disposition of wife's property: Sub-sec! s. 
l t 2 f S f 4, 5 

ness & Allsopp’s Contract, [1806] 2 Cli. 358 ; 
66 L. J. Ch. 726 ; 74 L. T. 652 ; 44 W. B. 683 ; 
40 Sol. Jo. 666. 

Annotations : — Distd. Re Brook© &Fremlin’s Contract, [18983 
1 Ch. 647. Folld. Re West & Hardy’s Contract (1903), 
52 W. ll« 188. 

See 9 now , Married Women’s Property Act, 1907 
(c. 18), s. 1. 

Deed acknowledged.] — Sec Sub-sect. 5, post . 


Sub-sect. 2. — Disposition by Will. 

See Married Women’s Property Act, 1882 
(o. 75), ss. 1, 2, 5 ; Married Women’s Property 
Act, 1893 (c. 63), s. 3 ; Married Women’s Property 
Act, 1907 (c. 18), s. 1, & generally , Wilt.s. 

1093. Under Married Women’s Property Act, 
1882 (c. 75) — To what property applicable — Only 
property acquired during coverture.] — Banking 
accounts were kept in the joint names of husband 
& wife, & investments in railway stock were made 
in tbeir joint names. The wife survived her 
husband five days, having executed a will during 
coverture : — Held ; the. balances of the joint 
accounts & the joint investments survived to 
the wife, but did not pass under her will . — He 
Young, Trye v. Sullivan (1885), 28 Oh. D. 705 ; 
54 L. J. Ch. 1065 ; 52 L. T. 754 ; 33 W. B. 729. 

1094. Re-execution of will after 

disco verture.] — Above Act, s. 1 (1) gives a married 
woman power to dispose by will only of property 
of which she is seised or possessed while she is 
under coverture. Consequently, notwithstand- 
ing. Wills Act, 1837 (c. 26), s. 24, her will made 
during coverture is not, unless it is re-executed 
after she has become discovert, effectual to dis- 
pose of property which she acquires after the 
coverture has come to an end. — Re Price, Staf- 
ford v. Stafford (1885), 28 Ch. D. 709 ; 54 
L. J. Ch. 509 ; 33 W. B. 520 ; 1 T. Lu B. 254 ; 
sub nom . Re Price, Price v. Stafford, 52 L. T. 
430. 

Annotation : — Reid. Re Smith’s Estate, Clements v. Ward 

(18S7), 35 Ch. P. 589. 

1095. — — .] — By marriage settle- 
ment in 1863 the wife’s property was limited, in 
default of issue, upon trust for her absolutely if 
she survived her husband, but if she should die 
in his lifetime then upon such trusts as she should 
by will appoint, & in default of appointment for 
her next of kin. She during coverture made a will 
dated in 1886, by which, if she should die during 
the coverture, she appointed the fund to trustees 
upon certain trusts, & she bequeathed to them 
upon the same trusts all the property she could 
dispose of by will. She survived her hasband 
& died without republishing her will, never having 
had any issue : — Held : the will did not dispose 


of the settled property. Above Act, s. 1 (1), is to 
be construed along with sects. 2 & 5, & does not 
give a married woman power to dispose of pro- 
perty not falling within the scope of either of the 
two latter sects. — Re Cuno, Mansfield v. Mans- 
field (1889), 43 Ch. D. 12 ; 62 L. T. 15, C. A. 
Annotations : — Rofd. Rc Drummond & Davies* Contract, 

[1891] 1 Ch. 524. Mentd. St. Michael, BassiBhaw, 

(Roctor, etc.) r. Parishioners of Same, [18931 P. 233 ; 

Leo v. Hawtroy, [18981 P. 63 ; Banister v. Thompson, 

[19083 P. 3G2 ; It. v. Dibdin, [1910] P. 57. 

See , now , Married Women’s Property Act, 1893 
(c. 63), s. 3. 

1096. Only property within meaning 

of Act.] — Re Cuno, Mansfield v. Mansfield, 
No. 1095, ante. 

1097. Effect of prior restrictive statute — 

Church Building Act, 1802 (c. 108).]— Where an 
Act of Parliament dealing in a special way with a 
particular subject matter is followed by a general 
Act dealing in a general way with the subjects of 
the previous legislation, general words in the 
general Act are not to be held as repealing the 
prior special legislation, unless the general Act 
contains some reference to the special legislation, 
or unless the general Act cannot be given effect 
to without such a repeal. 

The proviso at the end of sect. 1 of the Act of 
Geo. 3, excepting “ women covert without their 
husbands ” from the power conferred by the Act 
to make gifts of land or personalty for the purpose 
of building churches is not repealed by above 
Act, s. 1 (1). Where, therefore, a married woman 
bequeathed £300 to the vicar & churchwardens 
of a church to be applied in the erection of a new 
church : — TIeld : the bequest was invalid. — Re 
Smith’s Estate, Clements v . Wood (1887), 35 
Oh. D. 589 ; 50 L. J. Ch. 726 ; 56 L. T. 850 ; 
51 J. P. 692 ; 35 W. B„ 514 ; 3 T. L. B. 567. 

Annotations : -Distd. Hr Drummond Sc Davies’ Contract, 

[1891 ) 1 Ch. 524. Mentd. lie Douglas, Douglas v . Simpson, 

[1905] 1 Ch. 279. 

1098. Presumption against separate pro- 

perty rebutted.]— Scmblc : above Act has done 
away with the presumption theretofore existing 
to the effect that a married woman had no separate 
property, & the contrary presumption which has 
always existed in the case of a will of a feme sole 
or of a man, now applies equally in the ease of a 
will of a married woman.— Harding v. Sutton 
(1888), 59 L. T. 838 ; 5 T. L. B. 48. 

1099. Will executed before the Act — Pro- 

perty acquired after.] — The will of a married 
woman, who dies in the lifetime of her husband, 
made during coverture & prior to the coming into 
operation of Married Women’s Property Act, 
1882 (c. 75), she having at the time capacity to 
make will, is effectual without re-execution to 
pass separate property which she may acquire 
under the provisions of the Act.- Re Bowen, 
James v. James, [1892] 2 Ch. 291 ; 61 L. 3. Ch. 
432 ; 8 T. L. B. 524 ; 36 Sol. Jo. 487. 


being parties, should be marie to a 
judge in chambers, not to the referee. — 
He Nolan (1873), 6 P. R. 115.- —CAN. 

h. Effect of statute. J— C. S. N. B., 

o. 72, ti. 1, which provides that 
the property of a mariiod woman 
shall vest m her as her separate 
property, free from the control of her 
husband Sc not liable for payment 
of his debts, does not, except m the 
case specially provided for, enlarge her 
power of disposing of such property 
or allow her to enter into contracts 
which at common law would be void. — 
Wallace v. Lea (1898), 28 S. C. R. 
595.— -CAN. 

k. Erase — Ratification by hus- 

band. ] — Both pltf. Sc deft, claimed 


title, through Do B., who had acquired 
it from her husband during coverture. 
Do B. Sc her trustees under a deed of 
settlement, gave a renewable lease of 
it to deft., but her husband did not 
join in this lease, & after her death he 
convoyed all his rights in the proporty 
to deft. Pltf. obtained his title to the 
property through a deed given by the 
trustees of the children of Do B. 
after her death : — Ifcld : the lease by 
De B. was void, & the conveyance by 
the husband, after Ills wife’s death, 
did not confirm the lease, which could 
only bo ratified during the joint lives 
of the husband &c wife, & the deed from 
the heirs to pltf. was valid. — Maritime 
Nail Co., Ltd. v. Gregory (1922), 49 
N. B. R. 296.— CAN. 


PART VI. SECT. 8, SUB-SECT. 2. 

l. Separate estate .] — A devise by 
a married woman of property which 
was tier separate estate, but of which 
her husband had been in possession 
before May 4, 1859, was held good. — 
He Hillikek (1870), 3 Ch. Ch. 72. — 
CAN. 

m. May be devised to children 

only— Validity of devise to husband.}— 
C. 8. U. C., c. 73, does not authorise 
a married woman to devise her property 
othorwlso than to or among her child 
or children, if any. Any disposition 
in favour cither of her husband or other 
parties is void. — Mitchell v. Weir 
(1872), 19 Gr. 568.— CAN. 

n. Validity of devise to 
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1100. Under Married Women’s Property Act , 
1893 (c. 63) — Applicable to all wills of married 
women — Dying after the Aei.J — Above Act, s. 3, 
applies to every will of a married woman who dies 
after the date of the Act . — Re Wylie, Wylie v. 
Moffat, [1895] 2 Ch. 110 ; 64 L. J. Ch. 013 ; 43 
W. R. 475 ; 11 T. L. R. 341 ; 39 Sol. Jo. 390 ; 
13 R. 483. 


1103. Converted realty.] — Re Bacon, 

Toovey v. Turner, No . C07, ante. 


Sot-sect. 4. — Savings of Wife. 
Sec Part IV., sect. 10, ante . 


Sub-sect. 3. — Property Acquired between 

1870 and 1883. 

1101. No power to dispose of legal estate or 
interest — Transfer of stock.] — Howard v. Bank 
of England, No. 685, ante . 

1102. Fee simple — Deed acknowledged.] — 

Johnson v . Johnson, No. 692, ante. 


Sub-sect. 5. — Deed Acknowledged. 

See, now. Law of Property Act, 1925 (c. 20), 
s. 107. 


Sub-sect 0. — Effect of Divorce or 
Separation. 

See Part V., ante . 


one child — To exclusion of others .} — A 
married woman, under It. S. O., 187 7, 

o. 106, s. 6, cannot devise or bequeath 
her separate property to ono of several 
children to tho exclusion of the others. 
— Munro v. Smart (1876), 26 Gr. 37, 
310.— CAN. 

o. Wife one of several resi- 

duary legatees — Conveyance to wife by 
all the residuary legatees. 1— A husband 
& wife were respectively residuary 
devisees under a will, & they together 
with 1 he other residuary devisees united 
in a conveyance purporting: to transfer 
tho property to the wife & her heirs, 
so that none of the other parties should 
have any estate, right, title, or interest 
therein : — Held : in equity the wife 
had an absolute estate in tho whole 
property to her separate use, & had 
therefore tho same power of devising 
it as if Nbc had been a single woman. — 
Davisson v. Sage (1873), 20 Gr. 115.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. 5. 

p. Necessity for acknowledgment — 
Effect of omission.) — An heir need not. 
demand possession from a person 
claiming the land as the grantee of the 
ancestor, who was a feme covert, w & 
executed tho deed under which deft, 
claims with bor husband without the 
acknowledgment required by 59 Geo. 
III., o. 3, such deed being as to her 
absolutely void. — Doe d. vanhicklkr 
v. Faiiiwell (1840), 1 Ont. Dig. 2160. 
—CAN. 

q. .] — A purchaser under 

a intge. of the property of a mar- 
ried woman, executed by her while 
living with her lmsband prior to 
Married Woman’s Property Act, 1895, 
not appearing t.o have been executed 
with the consent of hor husband, not 
acknowledged as the statute requires, 
oan not maintain ejectment against, 
the mt.gor. — Everett v. Everett 
(1908), 38 N. B. It. 390 ; 4 E. L. It. 
517.— CAN. 

r. .] — Whero a married 

woman joined iu a conveyance of real 
estate, but did not acknowledge the 
deed, she was treated as not being a 
party to the deed. — Mason v. Macker- 
ras (1884), 2 N. Z. L. it. 331 (S. C.).— 
N.Z. 

b. Presumption of due ac- 

knowledgment. ] — Where the quosti on 
was whether a deed by a married 
woman had been executed with the 
requisite formalities, & some evidence 
was given to show that the deed had 
been acknowledged beforo a judge : — 
Held : the jury were rightly directed, 
if they Bhould find that tho deed had 
been so acknowledged, to presume that 
it was done within the proper time. — 
Tiffany v . MoCumber (1855), 13 
U. C. R. 159.— CAN. 

t. Deed by infant married 

taowow.] — R. a. O. 1887, o. 134, s. 6, 
does not make valid deeds executed 


by infant married women. It merely 
does away with the necessity of 
acknowledgment. — Confederation 
Life Ahsoon. v. Kinnkar (1890), 23 
A. U. 497.— CAN. 

a. Separate properly .) — Ac- 

knowledgment of execution of deed 
under 24 Viet. c. 18, is not necessary 
since M. W. P. Act, 1903 .— McLeod 
v. Craswell (1908), 4 E. L. R. 535. — 
CAN. 

b. Exam inatinn — A hsence of.) — A 
deed executed by husband 8c wife, 
but without an examination of the wife 
<K: certificate thereof, is void. — D oe d. 
McDonald v. Twigg (1817), 5 U. C. R. 
167— CAN. 

c. Conveyance of lease- 

hold interest. ] — The certificate 8c exami- 
nation are unnecessary in tho convey- 
ance of a leasehold interest, which the 
husband alone can dispose of. — 
Sampson v. McArthur (1800), 8 Gr. 
72— CAN. 

d. — Registration — Priority.) 

— A mtge. at the date of its execution, 
the same having been registered, 
was ineffectual to pass tho wife’s 
estate, by reason of her not having 
been examined apart from her hus- 
band : & subsequently such mtge. 

was re-executed by the husband <Sc 
wife, & the fact of the wife having 
been duly examined indorsed thereon, 
so that the deed was made effectual 
to pass her estate, but no ro-registra- 
tion took place: — Held: the registra- 
tion was sufficient but the examination 
of the wife upon the re-execution of 
the mtge could not relate back to the 
first execution thereof, so as thereby 
to gain for it priority over an instru- 
ment which had been subsequently 
executed by the husband & wife, & 
duly registered. — B eattie v. Mutton 
(1868), H Gr. 086 — CAN. 

e. Who may conduct.]— A 

circuit judge in Lower Canada under 
7 Viet., c. 18, s. 10, has the power of 
examiuing married women respecting 
their consent to convey their estate. — 
Doe d. Park v. Henderson (1849), 
7 U. O. It. 182.— CAN. 

f. .] -- Magistrates in- 

terested in tho transaction are not 
competent to take tho examination of 
a married woman for the conveyance 
of her land. The solr. of the husband 
is not as such disqualified. — R omanes 
v . Eraser (1870), 17 Gr. 207. — CAN. 

g. Evidence — What amounts 

to. 1 — A conveyance executed by a 
married woman & her husband in 
1825, was lost: — Held: the registra- 
tion of the memorial was no evidence 
of the wife having been examined, or a 
certificate of the examination having 
boon indorsed on the deed. — lie 
Higgins (1872), 19 Gr. 303.— CAN. 

h. When dispensed with .) — 

Upon a petition uuder Settled Estates 
Act, an order was made dispensing 


with the examination of a married 
woman interested who lived out of the 
jurisdiction, but not of ono who lived 
within the jurisdiction. — Re English 
(1885), 11 T. R. 198— CAN. 

k. Form of certificate — Compliance 
with statutory reqjdrcments.) — A cer- 
tificate under 2 Geo. IV., c. 14, was 
signed by the chairman & counter- 
signed by the clerk of the peace 8c 
endorsed on a deed: — Held: though 
deficient in form, tho certificate was 
good. — Jackson v. Robertson (1854), 
4 C. P. 272.— CAN. 

l. .] — A certificate of 

examination of a married woman on 
the back of a conveyance, did not 
state that she was examined “ apart 
from her husband,” & no proof of that 
fact was given at the t rial Held : in- 
sufficient. — S tayner v. Applegate 
(1859), 8 C. P. 133, 451.— CAN. 

m. .] — Monk v. Far- 

LINGER (1860), 17 C. P. 41. — CAN. 

n. .] — The certificate in- 

dorsed on a married woman’s deed 
was given by a person described as the 
judge of tho district ct. in M., 8c under 
the seal of the ct., but it w r as not stated 
in the certificate or otherwise proveil, 
that such ct. w r as a ct. of record : 
Held : insufficient. — McCammon v. 
Bkaupre (1860), 25 U. C. R. 419. 
CAN. 


aa. — - --.1 -Amey v. Card 

(1806), 25 U. ('. R. 501.— CAN. 


bb. .] — Tho certificate 

signed by two justices of the peace 
endorsed on a conveyance by a married 
woman omitted to stato iu the body 
thereof any place where the execution 
of the deed or the examination of the 
married woman took place, but in the 
margin the place wherein the justices 
were authorised to act was given : — 
Held : the certificate w r as sufficient. — 
Robtnson v. Byers (1867), 13 Gr. 388. 
—CAN. 


co. .]— The names of the 

witnesses to the deed were tho same 
as those of the justices, 8c tho hand- 
writing similar, & the date of tho deed 
& certificate tho same : — Held : it 
might be inferred that the execution 
took place in their presence. — Simpson 
v . Hartman (1808), 27 U. C. K. 400. — 
CAN. 


dd. .1 — Morgan v. Sabourjn 

(18G8), 27 U. 0. R. 230.— CAN. 

ee . .]— Grant v. Taylor 

(1869), 28 U. C. H. 234.— CAN. 


I' .] — A certificate of 

acknowledgment by a married 
nan, stating that she ” acknow- 
rod that she signed, sealed & de- 
Ted the deed for the purpose 
rein mentioned : & being examined 
arate & apart from her husband, 
1 that she did the same of her own 
) win Sc accord,” was not sufficient 
satisfy 27 Geo. 111., c. 9 .— Alli son 
iMTTD (1877), 1 P, & B. 199. — CAN* 
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Sect. 4.— UNDER POWERS OF APPOINTMENT. 

Sub-sect. 1. — In General, 

See Married Women’s Property Act, 1882 (c. 75), 

8. 4. 

1104. Nature ol power — Whether separate pro- 
perty of wife.] — The ct. made an order for the 
trustees of a wife’s settled property, against whom 
a decree of judicial separation had been pro- 
nounced on the ground of her adultery, to pay a 
moiety of the income of such property for the 
maintenance A education of the children. The 
ct. cannot vary a power of appointment vested 
in a guilty wife. 

I cannot interfere with the power of appoint- 
ment ; that is not the property of the wife (per 
Cub.).— Seatel v . Seatel (I860), 4 Sw. A Tr. 
230 ; 30 L. J. P. M. A A. 210 ; 104 E. K. 1501. 

Annotations : — Distd. Micliell v. Michell, [1891] P. 208. 

Refd. Midwinter v. Midwinter (1893), 68 I,. T. 262. 

1105. .] — Hobday v. Peters (No. 2)» 

No. 1109, post. 

1106. Power not exercised.] — By 

Married Women’s Property Act, 1882 (c. 75), 
s. 1 (5), “ every married woman carrying on a trade 
separately from her husband shall, in respec t of 
her separate property be subject to the bkpcy. 
laws in the same way as if she were a feme sole ” : 
-■ — Held: the expression “separate property” 
includes only that which would, if the woman was 
unmarried, be her “property” A does not there- 
fore include a general power of appointment by 
deed or will of which she is the donee but which 
she has not exercised, A a married woman who has 
traded separately from her husband A who has 
been adjudicated a bkpfc., cannot be compelled 
to execute a deed exercising such a power in favour 
of the trustee in bkpcy.- Re Armstrong, Ex p. 
Gilchrist (1880), 17 Q. B. J). 521 ; 55 L. .T. Q. B. 
578 ; 55 L. T. 538 ; 51 ,T. 1*. 292 ; 31 W. R, 709 ; 
2 T. L. R. 745 , C. A. 

. h (notation s : — Consd. Goat Ivy r. Jones (So. 1), Goatley r. 

Jon os (No. 2), [1909J 1 Ch. 557. Refd. lie Armstrong, 

Ex j). Boyd (1888), 21 Q. B. I). 264 ; He Uojmt. Roper r. 

Doncaster (1888), 39 Oh. D. 482 ; Tremavm* v. Rnsldeigli, 

[1908] 1 Cl i. 681. Mentd. Hr Rose, Rom 's Trustee v. 

Rose, [190 tj 2 ('ll. 348. 

1107. Court cannot interfere with power -Wife 
guilty of adultery.] — -S eatel v. Seatel, Mo. Him, 
ante. 

Coynpure No. 1100, ante , No. 1110, post. 

1108. Married woman may execute power —Over 
realty & personalty.] — A feme covert , described as 
such in the will of testator, ina.y, during the cover- 
ture, execute by deed a power of disposition, given 
her by the will, over real A personal estate.--- 
Downes v. Timperon (1828), 4 Buss. 331 ; 38 
E. R. 831. 

1109. Over capital & income.] — A wife 

who lives with her husband A has separate pro- 
perty over which she has a power of appoint- 
ment by deed or will, is entitled to dispose not 
only of the capital, but also of the savings out 
of income A that by a general residuary clause 
in her will. — H umphery v. Richards (1850), 25 
L. J. Ch. 442 ; 27 L. T. O. S. 95 ; 2 Jur. N. S. 
432 ; 4 W. R. 432. 

1110. Covenant to appoint to trustees of settle- 
ment — Specific performance— Damages.] — The ct. 

will not decree specific performance of a contract 
to leave property by will entered into by a mere 
donee of a testamentary power of appointment. 
By a marriage settlement, executed in 1807, the 
husband A wife severally covenanted that all 
property whatsoever which the wife or the husband 
in her right should at any time during the cover- 
ture become possessed of or entitled to in any 
manner whatsoever should be settled, A that any 


power of appointment of which she might then 
or at any time thereafter during such coverture 
be the doneo, should, if executed by her, be exe- 
cuted only in favour of the trustees of the settle- 
ment. During the coverture she became the donee 
of a general testamentary power of appointment 
over a sum of stock which, by her will, she exer- 
cised in favour of persons other than the trustees : 
— Held : the covenant could not be specifically 
enforced, but the trustees were entitled to recover 
by way of damages from the wife’s exors. to the 
extent of her assets the value of the property 
which would have been in their favour ; A the 
appointed fund was assets for the payment of 
her debts. 

Qu. : whether the husband was liable under 
his personal covenant. — Re Parkin, Hill v. 
Schwarz, [1892] 3 Ch. 510 ; 62 L. J. Ch. 55 ; 67 
L. T. 77; 41 W. R. 120; 36 Sol. Jo. 647; 3 R. 9. 

Annotations : — Reid. Re Evcred, Molinoux r. Kvorod (1910), 
79 L. J. Ch. 465 ; Re Cavendish Browne’s Sottlmt. Trusts, 
Horner v. Rawle (1916), 61 Sol. Jo. 27. Mentd. He 
Hawley, Zaiscr v. Lawley, [1902] 2 Ch. 799 ; In the 
Estate o/Heys, Walker r. Gaskill, [ 1914] I*. 192. 

1111. Power to appoint at decease — Restraint 
on anticipation — Whether exercisable by will only.] 

— Re Waddinoton, Bacon v. Bacon, NS97| 
W. N. 7. 

See, also. Sect. 1, ante. 

Mode of exercise of power.] — Sec Powers. 
Construction of power.] — See Powers. 

Exercise by survivor of several donees.] — See 

Powers. 

Defective appointment & execution.] — See 

Powers. 

Revocation of appointment by will — By subse- 
quent marriage.]— See Powers. 

Fraud on power.] — See Powers. 


Sub-sect. 2. ~ Capacity ob Married Woman 

to Appoint. 

A. Exercise Haring Coverture . 

See, generally , Powers. 

1112. Coverture no bar to exercise of power.] — 

Daniel v. Uply (1626), Lat. 134 ; W. Jo. 137 ; 82 
E. R. 312 ; sub nom. Danyel v. Ubley, Beni. 178. 

t, i notations :- -Consd. Granffo v. Tiviritf (1665), O. Bridtr. 
197. Reid. Compton v. Collinson (1790), 1 Hy. Bl. 334 ; 
Ward v. 8. K. lly. (1860), 6 Jur. N. 8. 890. Mentd. Betty 
v. Goddard (1662), O.Bridff. 35 ; Leefo v. Saltinffston 
(1674), Freem. K. B. 176 ; ThomUnKon v. Dighton (1712), 
I Salk. 239; Murlborougli v. Godolphln (1750), 2 Yes. 
Sen. 61 ; Doe d. Gill v. Pearson (1805), 6 East, 173; 
Crockett v. Crockett (1848), 2 l'h. 553 ; Re Macleay 
(1875), Jj. K. 20 Eq. 186 ; Re Itoflher, Kosher v. Kosher 
(1884), 26 Ch. T). 801. 

1113. .] — Devise of a power to a single 

woman, to grant an annuity ; afterwards site 
married ; this did not divest her of that power 
A lodge it in her husband. — G ibbons v. Moulton 
( 1678), Cas. temp. Finch, 346 ; 23 E. R. 189. 

1114. .] — Appointment pursuant to a 

power, good ; though executed by will of a feme 
covert. — Burnet v. Mann (1748), 1 Ves. Sen. 
156 ; 27 E. R. 953, L. C. 

Annotation : — Mentd. Jessopp v. Watson (1833), 1 My. & 
K. 665. 

1115. .] — Wife, having specific effects to 

her separate use, disposes of her separate property 
by will. After her death her husband sells part 
of these effects, & dies : his representative is 
accountable to the wife’s administratrix with the 
will annexed. Account of wife’s separate estate, 
or pin-money, never carried back beyond the year. 

A wife may dispose of her separate personal 
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estate by act in her lifetime, or by will. As to 
her real estate, all that is not properly conveyed 
descends to her heir : & no part of it is bound by 
any bare agreement, in so far as respects her heir. 
As to the execution of powers by feme coverts , 
if a feme covert borrows money on the security 
of her separate estate, her declarations as such 
debtor, may be read in evidence. — Peacock v. 
Monk (1751), 2 Ves. Sen. 190; 28 E. R. 123, 
L. C. 

Annotations: — Consd. Hulme v. Tenant (1778), 1 Bro. 
f;- 0 c - J6 : Atchison v Le Mann (1854), 23 L. T. O. 8. 
•*(!?• S.r,* P 00 d * Hodsden v. Staple (1788), 2 Term Rep. 

v ' ( ^ or ^ eK (1789), 3 Bro. O. O. 8 ; Parked 
*’• White (1805), 11 Ves. 209 ; Downes v. Timperon (1828), 
4 Russ. 334 ; Murray v. Barleo (1831), 4 Sim. 82 ; Field 
v. Moore, Field i\ Brown (1855), 7 l)e O. M. & G. 091 ; 
Johnson v. Gallagher (1801), 3 Do G. F. & J. 494 ; Lech- 
mere v. Brother! dflre (1863), 32 Beav. 353 ; Taylor v. 
Moads (1865), 4 Do G. J. & Sm. 597 ; Shattock v. Shattock 
(1866), L. R. 2 Kq. 182 ; Edward v. Oheyno (No. 2) 
(1888), 13 App. Cas. 385; Hale v. Sheldrake (1889), 5 
T. L. R. 276 ; Re Bowen, James v. James (1892), 8 
T. L. R. 524. Mentd. Gale r. Williamson (1841), 8 M. 
& W. 405 : Clifford v. Turroll (1845), 14 L. J. Ch. 390 ; 
Kelson v. Kelson (1853), 1 W. R. 143; Re British & 
Foreign ( ’ork Co., Leifohild's Case (1865), L. R. 1 Eu. 
231. 


1116 . .] —Downes v. Timpekon, No. 1108, 

ant e. 

1117 . .] — A feme covert having an interest 

for life to her separate use, & a power of appoint- 
ment of the fund by deed, to take effect after her 
death, assigned her life interest, & appointed the 
fund after her death, to trustees, upon trust, to 
invest the fund in the immediate purchase of an 
annuity for her life. Hie ct. ordered a transfer 
of the fund to the new trustees accordingly. — 
Lynn v. Ashton (1830), 1 Russ. & M. 188 ; Taml. 
328 ; 39 E. R. 73. 

Annotations : — Consd. Axe r. Harris (1836), Donnelly, 35. 
Reid. Hanchott. r. Briscoe (1856), 22 Beav. 496. 

1118 . .]- — A. being seized of copyholds lands, 

in contemplation of her marriage with 11. sur- 
rendered the same, to the intent that the lord 
might re-grant the same to the use of A. until 
the solemnisation of the marriage ; &, from & 
after the marriage, to the use of B. for life ; &, 
after his decease, to A. & her assigns for life ; 
<te, after her decease, to the use of such child A 
children of the body of A. by B. to be begotten, 

for such estate, etc., charged with any sum or 
sums for any other of their children, as A. should 
by deed or will limit, devise, or appoint, etc., 

in default of appointment, to the use of all the 
children of the marriage, in equal shares ; <fc, in 
default or failure of such children, then, from & 
after the decease of B. to the use of A., hep heirs 
& assigns for ever. The marriage took place, 
two sons having been born, A. by a will, referring 
to the power, gave, devised, & appointed the pre- 
mises to her eldest son G., his heirs & assigns for 
over, from & after the decease of B. upon con- 
dition, that he should pay to his brother D., the 
8 ® c ond son £200 within one year after the decease 
or on D. attaining the age of twenty-one. 
Ihe will then proceeded : “ but, in case it shall 
happen that neither of my sons aforesaid shall 
he living at the decease of B. then I do give, 
devise, direct & appoint, the said copyhold mes- 
suage, etc., unto E., the father of B., his heirs & 
assigns,” in trust for sale ; subsequently to the 
date of the will, there were four other children 
bom of the marriage. A. died without altering 
9- & D. died before their father, B. ; 
Held : the appointment by A, was not void 
ky reason of its. having been made by her during 
coverture, notwithstanding the original surrender 
c “ned to express dispensation with the dis- 
ability arising from coverture. — Doe d. Blom- 
field v . Eyre (1846), 3 C. B. 557 ; 10 L. .T, C. P. 


04 ; 8 L. T. O. S. 214 ; 10 .Tur. 1084 ; 130 E. R. 
223 ; affd. (1848), 5 C. B. 713, Ex. Ch. 

Annotations : — Mentd. Robinson v. Wood (1858), 27 L. J. 
Ch. 726 ; Jones v. Davies (1880), 28 W. R. 455 ; Hurst 
v. Hurst (1882), 21 Ch. D. 278 ; Re Deacon’s Trusts, 
Deacon v. Deacon, Hagger v. Heath (1906), 95 L. T. 
701. 


1119. .] — A. executed a will by virtue of a 

power of appointment reserved to her on her first 
marriage in favour of B. She then married B., 
& subsequently executed a second will. It re- 
voked in express terms all former wills & testa- 
mentary appointments, & purported to be made 
in exercise of the same power & also the power 
reserved in the settlement on the second marriage, 
which, however, did not refer to the property 
affected by the first settlement : — Held she had 
a right to revoke the first will so made by any of 
the methods prescribed by Wills Act. The ct., 
looking to the fact that the second will revoked 
in express terms the first, refused, on the suggestion 
that probate of both was necessary to enable the 
Ct. of Ch. to decide on the due execution of the 
powers, to grant probate of both wills, but granted 
probate of the second alone. 

A husband’s rights can only extend to property 
in respect of winch he has some actual or con- 
tingent interest ; & the fact that a woman is 

married docs not prevent her from directing the 
devolution of other people’s property at their 
desire without his consent. — ITawksley v. 
Barkow (1866), L. R. 1 P. & D. 147 ; 35 L. J. 
P. & M. 67 ; 14 L. T. 672 ; 14 W. R. 822. 

1120. .] — Wood v. Wood, No. 1156, post. 

1121. Husband’s consent unnecessary*] — Hawks- 
ley v. Barrow, No. 1119, ante . 

1122. Effect of coverture on power — Intention of 
donor .J — Gould v. Gould, No. 1155, post . 

1123. During & notwithstanding coverture ” - 
Exercise during widowhood invalid.] — Limitation 
in a deed of personal property to the exors., 
administrators, «fc assigns of A. after the death of 
B. & C., does not fail by the death of B. & 0. in 
the lifetime of A . 

Qu. : whether, in that event, A. is entitled to 
take. A trust term, created by a marriage settle- 
ment, to raise a sum of money on the decease of 
the survivor of the husband & wife in case there 
should be no issue of the marriage living at her 
death, A to be paid as the wife, at any time or 
times during her coverture, & notwithstanding 
the same, by any deed or writing, etc., should 
appoint or devise The power cannot be exer- 
cised during widowhood or a second marriage. — 
Horseman v. Abbey (1819), 1 Jac. & W. 381 ; 
37 E. R. 420. 

Annotations: — A pld. Morris v. Howes (1846), 16 L. J. Ch. 

121. Mentd. Holloway v. Clarkson (1813), 2 Hare, 521. 

1124. .] — By a marriage settlement 

the wife has power “ notwithstanding her cover- 
ture ” to appoint to the children of the marriage, 

& in default of such cliildren, she has a power 
“ during & notwithstanding her coverture,” to 
appoint to other persons. The latter power 
cannot be exercised during her widowhood. 
Qu. : whether the former can. — Burnham v. 
Bennett (1845), 2 Coll. 254 ; 9 Jur. 888 ; 63 
E. R. 723 ; subsequent proceedings (1847), 1 De 


G. & Sm. 513. 
Annotat ions : — Consd. 
[1909] 2 Ch. 297. 
L. R. 20 Eq. 789. 


Re Illingworth, Bovir v. Armstrong, 
Mentd. Cogan v. Duffleld (1875), 


1125. Exercise on remarriage invalid.] — 

Horseman v. Abbey, No. 1123, ante . 

1126. “ Notwithstanding coverture ’’—Whether 
exercisable during widowhood.] — A power to a 
woman to appoint notwithstanding coverture 
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Sect. 4. — Under powers of appointment: Sub-sect. 

2 , A., B. <& C. / sub-sect. 3.] 

may be well exercised after coverture has ceased. 
— Doe d. Smith v. Bird (1833), 5 B. & Ad. 695 ; 
2 Nev. & M. K. B. 079 ; 3 L. J. K. B. 78 ; 110 
E. B. 947. 

Annotations : — Mentd. Poo d. Edmunds v. Llewelliti (1835), 

2 Cr. M. & R. 503 ; Poe d. Winder r. Lawea (1837 ), 7 

Ad. & El. 1 95. 

1127. .] — Burnham v. Bennett, 

No. 1124, ante . 

1128. Will made during coverture — Wife 
surviving.] — Stock was transferred to trustees in 
trust for such persons as A. & his wife should 
jointly appoint ; &, in default of appointment, in 
trust, during their joint lives for the separate 
use of the wife ; & in case A. should die first, 
in trust for his wife, absolutely : but if she should 
die first, in trust for him for life, &, subject thereto, 
in trust for such persons as his wife, notwithstand- 
ing her coverture, should, by will, appoint, &, 
in default of such appointment, in trust for her 
next of kin. The wife, in A.’s lifetime, made a 
will in exercise of the last-mentioned power. 
A. died before her. On her death, her will was 
admit ted to probate, but the probate was limited 
to the property of which she had power to dispose : 
— Held : the will was inoperative. — Price v. 
Parker (1848), 16 Sim. 198; 17 L. J. Ch. 398; 
60 E. B. 849. 

Annotations:— Folld. TrimmclJ v. Fell (1853). J6 Bear. 537. 

Distd. Thomas r. Jones (1862). 2 John. & II. 475. Consd. 

Noble r. Phelps (1871), L. R. 2 P. & B. 27 6. Apld. 

Willock v. Noble (1875), L. R. 7 H. L. 580. Refd. In 

the Goods a/ Hi with (1858), 27 L. J. P. & M. 39. 

1129. Power conditional on 
predeceasing husband.] — Where a power of 
appointment was reserved to a married woman, 
to be exercised by her in case she predeceased her 
husband, by will, notwithstanding coverture, the 
lady survived her husband : — Held : a will made 
by the lady in exercise of the power of appoint- 
ment, in the lifetime of the husband, was not a 
good execution of the power. — Trimmeix v. Fell 
(1853), 16 Beav. 537; 22 L. J. Oh. 954; 21 
b. T. O. S. 29 ; 51 E. B. 887. 

Anwttaf ions -Distd. Jones v. Soirt hall (1 801 ), 30 Beav. 187. 

Consd. Willock v. Noble (18751, L. R. 7 H. L. 580. Refd. 

In the Goods of Smith U858), 27 L. J. P. & M. 39. 

1130. During coverture — Exercise on re-marriage 
invalid.] — By a marriage settlement a term of 
years was limited to trustees, upon trust to raise 
a sum of money, & pay the same when raised to 
such person or persons <& upon such trusts, etc., 
as the wife “ at any time or times thereafter during 
the coverture, & notwithstanding the same ” 
should by deed or will, etc., appoint : — Held: the 
wife, who married a second time, had a power only 
to appoint during the first marriage. — Morris 
v . Bowes (1846), 16 L. J. Oh. 121 ; 81, T. O. 8. 
229 ; 10 Jur. 955, L. C. 

1131. Will executed during coverture- 
Wife surviving husband.] — By a marriage settle- 
ment made in 1878 the trustees were to hold the 
trust funds upon trust, after the death of the wife, 
for such persons as she should “ during coverture 
by will or deed appoint ” & in default of appoint- 
ment then in trust for her statutory next of kin. 
By her will made in 1884, in the lifetime of her 
husband, she appointed the settled funds to her 
live brothers & sisters in equal shares as tenants 
in common. The husband died in 1886. In 
1 898 the widow made a codicil to her will, appoint- 
ing pltfs. to be exors. of her will, & in other 
respects confirming her will. She died in 1908 
discovert : — Held : the execution by the lady of 
her will, while under coverture operated as a good 


exercise of the power of testamentary appoint- 
ment contained in the settlement, notwithstand- 
ing that she died discovert . — Re Illingworth, 
Bevir v. Armstrong, [1909] 2 Ch. 297 ; 78 

L. J. Ch. 701 ; 101 L. T. 104 ; 53 Sol. Jo. 616. 
Annotation : — Consd. Be Safford’s Sottlint., Davies v. 

Burgess, [1915] 2 Ch. 211. 

1132. .] — Where a marriage 

settlement contains a power of appointment “ by 
will during the continuance of the intended 
coverture,” notwithstanding that the death of the 
wife does nob take place until after the determina- 
tion of the coverture, the power is validly exer- 
cised by an appointment contained in a will exe- 
cuted by her before the determination of the 
coverture . — Re S afford ’s Settlement, Davies 
v. Burgess, [1915] 2 Ch. 211 ; 84 L. J. Ch. 766; 
113 L,. T. 723 ; 31 T. L». B. 529; 59 Sol. Jo. 060. 

1133. Appointment of realty — Validity.] — A 
married woman by her will, in exercise of a power 
of appointment, duly appointed certain property 
upon trust for a class of persons including her 
heir-at-law. She also affected to devise freeholds, 
to which she was entitled in fee simple but not 
for her separate use, to persons other than her 
heir-at-law : — Held : the heir-at-law was not put 
to his election. — Re I)k Burgh Lawson, De 
Burgh Lawson v. De Burgh Lawson (1885), 
55 L. J. Ch. 46 ; 53 L. T. 522 ; -34 W. B. 39. 

Annotation -Refd. He Harris, Loacrofl, t\ Harris, [19091 

2 Ch. 200. 

Construction of power.] — See Powers. 


R. Infant Mamed Woman. 

1134. Appointment of realty — Invalid.] — A. 

devises in trust for sole & separate use of his 
daughter, a feme covert , for life, & to be at her 
own disposal, with power notwithstanding cover- 
ture to dispose thereof. She when nineteen in pur- 
suance of her power, disposes of it by will : this 
not a good execution of the power as to the real 
estate, which may be claimed by the heir-at- 
law, although at the same time claiming a legacy ; 
nor is the husband entitled to be tenant by 
courtesy. — B earle v. Gkeenbank (1749), 3 

Atk. 695 ; 1 Ves. Sen. 298 ; 26 E. B. 1200, L. 0. 

Annotatirms : — Consd. Boughton r. Bough ton (1750). 2 Vos. 
Sen. 12; Re Cardross’s Sottlint. (1878), 7 Ch. D. 728; 
Re D’A Tigibau, AndrowH v. Andrews (1880), 15 Ch. 1). 
228. Apld. Re De Burgh Lawson, Pe Burgh Lawson v. 
De Burgh Lawson (1885), 55 L. J. Ch. 46. Consd. Re 
Worn her, Wornher v. Beit, [19181 1 Ch. 339. Refd. 
Frank v. Standish (1772), 15 Ves. 391, n. : Cull & Hay v. 
Showell (1773), Amb. 727 ; Whistler v. Webster (1794), 

2 Ves. 307 ; Mitchell v. Bower (1796), 3 Vos. 283 ; 
Cmufurd v. Coutts (1806), 2 Bli. 655 ; Murray v. Klibank 
(1806), 13 Ves. 1 ; ThellusHOii v. Woodford (1806), 13 
Ves. 209 ; Lloyd v. Williams (1816), 1 Madd. 450 ; 
Morgan v . Morgan (1820), 5 Madd. 408 ; Stikenian r. 
Lawson (1847), 1 Pe G. & Sin. 90 ; Blacket r. Lamb 
(1851), 14 Beav. 482; Moore v. Webster (1800), L. li. 

3 JKq. 267 ; Appleton v. Rowley (1869), L. R. 8 Eq. 139 ; 
Cooper Macdonald (1877), 7 Ch. P. 288 ; Re Anuerson, 
Pcgfor v. Gillatt, [1905] 2 Ch. 70; Re Harris. Loacroft 
v. Harris, (1909J 2 Ch. 206; J He De Virte, Vaiuni v. De 
Virte, [1915] 1 Ch. 920 ; lie Ogllvie, Ogilvio v. Ogllvie, 
[I918J 1 Ch. 492. Mentd. Farquharson v. Colville (1772), 
Rom. 129; Crickett v. Dolby (1795), 3 Ves. 10; SHoddou 
v. Goodrich (1803), 8 Vos. 481 ; Dundas v. Dundas (1830), 
2 Dow. &; Cl. 349 ; Festing v. Allen (1844), 5 Hare, 573; 
Donovan v. Needham (1846), 9 Beav. 164 ; Re George's 
Estate, George v. Turn ell (1876), 25 W. R. 182 ; May v. 
Potter (1877), 25 W\ R. 507 ; Re Bowl by, Bowlby v. 
Bowlby (1904), 73 L. J. Ch. 810. 

1135. Appointment of personalty — Validity — 
Intention of donor of power material.] — An 

infant can exercise a power, even though it be 
coupled with an interest, where an intention 
appears that it should be exercisable^ during 
minority. By a settlement made with the 
sanction of the ct. upon the marriage of a lady 
then & therein described as “ an infant of 
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seventeen years ” certain funds belonging to her 
were vested in trustees upon trust to retain exist- 
ing investments or reinvest “ with the consent ” 
of the lady & her husband during their joint lives ; 
the lady taking the first life interest under the 
settlement : — Held : the lady had power to con- 
sent to a proposed reinvestment notwithstanding 
her minority. — lie Cardross’s Settlement (1878), 
7 Oh. D. 728 ; 47 L. J. Oh. 327; 38 L. T. 778; 26 
W. It. 389. 

Annotations : — Consd. Re D'Angibau, Andrews v. Andrews 

(1880), 15 Ch. D. 228 ; lie Newcastle’s Estates (1883), 

24 Ch. D. 129. Folld. lie Sutton, Boscawoir^. Wyndham, 

[1921] 1 Ch. 257. Refd. lie Wernher, Wemlicr v. Beit, 

[1918] 2 Ch. 82. 

1136. *.] — Testator by Ins will 
settled a legacy of £50,000 upon usual trusts for 
A., his wife & issue, & declared that if no issue 
of A. should attain a vested interest then the 
legacy should fall into Sc form part of his, tes- 
tator’s, residuary estate, Sc testator empowered 
the trustees on A.’s marriage & with his consent 
to revoke the trusts Sc to resettle the legacy upon 
such trusts for the benefit of A., liis wife, Sc issue, 
Sc with such powers Sc provisions as the trustees 
should deem proper. By a codicil testator be- 
queathed a sum of £50,000 to his trustees to be 
held by them upon the trusts & with powers for 
the benefit of B., her husband, Sc issue, similar 
to those for the benefit of A., his wife, Sc issue, 
declared in his will concerning the £50,000 
thereby settled, except that no part of the capital 
was to be paid or advanced to or for the benefit 
of B. 

Both A. Sc B. were infants at the date of the 
will. After the death of testator B. married, 
being still an infant, Sc by a deed executed in 
contemplation of her marriage the trustees with 
her consent Sc in exercise of the power conferred 
on them by the will Sc codicil revoked the trusts 
of her legacy Sc resettled the same upon trusts 
for her benefit, Sc her husband Sc issue, which varied 
somewhat from those declared in the will ; in 
particular the ultimate trust in default of her 
issue was for her absolutely. On the question 
whether the resettlement was valid regard to 
flie fact that B. was an infant : — Held : (1) upon 
the true construction of the will Sc codicil testator 
intended to confer a power on B. during her 
minority to consent to an exercise by the trustees 
of their power of revocation Sc resettlement, Sc 
he could lawfully confer such a power upon her. 

(2) The ultimato trust in the resettlement in 
default of B.’s issue for B. absolutely, was pro- 
hibited by the codicil, Sc therefore not authorised 
by the power to resettle . — lie Sutton, Boscawen 
v . Wyndham, [1921 J 1 Ch. 257 ; 90 L. .T. Ch. 71 ; 
121 L. T. 526 ; 65 Sol. Jo. 155. 

1137. Power in gross.] — An 

infant can exercise a power, collateral or in gross, 
over personal, Sc also over real property, in which 
ho has an interest, provided such interest cannot 
be affected by the exercise of the power. By a 
settlement made in the name of a lady then an 
infant, Sc therein described as “ an infant of the 
age of nineteen years Sc upwards,” it was agreed 
that after her marriage, as soon as the case would 
admit, certain personal estate in wliicli the infant 
took a vested interest on her marriage should be 
assigned to trustees upon trust for investment 
with the consent of husband Sc wife, Sc to pay the 
income to the wife for her separate use, Sc on her 
death to the husband till bkpey. or alienation, 
& after trusts for the issue, in trust in default of 
issue for such person or persons as the wife should 
by deed or will appoint. An appointment by 


deed, while still a minor, was made by the wife 
in her husband’s favour : — Held : such power, 
being a power collateral or in gross, could be 
exercised by an infant, Sc the appointment was 
valid ; the settlement showed an intention that 
the power should bo exercised dining infancy, 
Sc the .appointment was also valid on that ground. 
— Re D’Angibau, Andrews v. Andrews (1880), 
15 Ch. D. 228 ; 49 L. J. Ch. 756 ; 43 L. T. 135 ; 
28 W. R. 930, O. A. 

Annotations : — Consd. Re Sutton, Boscawen v. Wyndham, 
[1921] 1 Ch. 207. Refd. Re Baker, Collins v. Rhodes, 
Re Seaman, Rhodes v. Wish (1881), 44 L. T. 414 ; 
Shipway v. Ball (1881 ), 16 Ch. D. 376 ; Re Flavell, Murray 
v. Flavell (1883), 25 Ch. D. 89 ; Re NcAvcastlo’s Estates 
(1883), 24 Ch. I). 129 ; Pouey v, Ilordora, [1900] 1 Ch. 
492 ; Re Plumptre’s Marriage Settlmt., Underhill v. 
Plumptre, [1910] 1 Ch. 609 ; Pollan v. Koe, [1913] 1 
Ch. 9; Re Pryce, Nevill v. Pryce, [1917] 1 Ch. 234 ; 
Re Wernher, Wernher v. Beit, [1918] 2 Ch. 82. Mentd. 
Re Torrington, [1913] 2 Ch. 623. 

See , further , Infants ; Powers. 


C. Effect of Separation or Dissolution of 

Marriage* 

See Matrimonial Causes Act, 1857 (c. 85), s. 26. 

1138. Divorce — Appointment by husband & wife 
jointly — Moiety to each.] — Re Linzee’s Settle- 
ment, No. 856, ante . 

1139. Appointment by wife to herself.] — 

By the settlement made in 1840, on the marriage 
of C. M., the wife, & H. B., the husband, a fund was 
settled upon the children of the said C. M. by the 
said II. B., Sc in default as C. M. should appoint. 
In 1860 the marriage was dissolved, there being 
then no issue to take : — Held : the power of 
appointment arose, notwithstanding the possi- 
bility of a marriage Sc future issue. — Bond v. 
Taylor (1861), 2 John. Sc II. 473 ; 31 L. J. Ch. 
781 ; 5 L. T. 445 ; 8 Jur. N. S. 1090 ; 10 W. K. 
169 ; 70 E. It. 1144. 


Sub-sect. 3. — Exerctsk of Tower by 

Will. 


1140. Validity of appointment.] — A wife by the 
consent of her husband may make an appoint- 
ment in the nature of a will. — Brook v. Turner 
(1677), 2 Mod. Rep. 170 ; 86 E. R. 1005. 

Av not alums : — -Refd. Jenkin t\ Whitehouse (1757), 1 Burr. 
4 31 ; Re Inman, Ex p . Tucker (1840), 1 Man. & G. 519. 
Mentd. Barnes v. Vincent (1846), 5 Moo. P. C. C. 201. 


1141. .] — A woman by marriage articles 

reserved a power of disposing of her present, or 
any future estate, real or personal, by deed or 
wifi. A devise is a good execution of her power, 
the legal estate being in trustees. Devise to first 
Sc other sons, & in default to daughters as tenants 
in common, & in default of such issue over, 
raises cross remainders between the daughters. — 
Wright v . Cadogan (Lord Charles) (1766), 1 
Bro. Pari. Cas. 486 ; IE. R. 707, H. L. ; affg. 
S. C. sub nom. Wright v. Englefield (1764), 


Amb. 468, L. C. 

Annotations : — Apld. Rippon t*. I) aw ding (1769), Amb. 565. 
Consd. Field r. Moon', Field r. Brown (1855), 7 De G. M. 
& G. 691. Refd. Twisden v. Lock (1768), Amb. 663 ; 
Doo d. Burville r. Burville (1773), LoiTt, 101 ; Compton 
?>. ColliiiHon (1788), 2 Bro. C. C. 377 ; Doe i>. Staple 
(1788), 2 Term Rep. 684 ; Dye r. Bye (1884), 53 L. J. 
Q. B. 412. 

1142. Power to be exercised by will only — 
Exercise otherwise invalid.] — Socket v . Wray 
(1794), 2 Atk. 68, n. ; 4 Bro. C. C. 483 ; 26 E. R. 


440. 

Annotations : — Consd. Richards v. Chambers, Seaman v. 
Dull! (1805), 10 Ves. 580 ; Hoatlev v. Thomas (1809), 
15 Ves. 596. Refd. Bradley *?. Peixoto (1797). 3 Ves. 
324; Whistler v. Newman (1798), 4 Ves. 129; Sperling 
v, Roehfort (1803), 8 Ves. 164 ; Anderson v. Dawson 
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Sect, 4 . — Under powers of appointment; Sub-sects . 
3 & 4.] 

(1808), 15 Vos. 532 ; Jackson v. Hothouse (1817), 2 Mer. 
483 ; Murray v. Barleo (1831), 4 Sim. 82; Johnson v. 
Freeth (1836), Donnelly, 16; Johnson v. Gallagher 
(1861), 3 Do G. F. & J. 494 ; London Chartered Bank 
of Australia r. Lempridre (1873), L. 11. 4 P. C. 572 ; Rc 
Armstrong, Ex p. Gilchrist (1880), 17 Q. B. D. 521; 
Rc Hastings, Hallett v, Hastings (1887), 35 Ch. I). 94 ; 
Re Roper, Roper v. Doncaster (1888), 39 Ch. D. 482. 

For mode of exercise of powers generally, see 
Powers. 

1143. Effect of Wills Act, 1837 (c. 26), ss. 7, 27.] 

— Above Act does not enlarge the disposing power 
of a married woman, but enables that power to 
be exercised, construed, & operated upon in the 
manner there provided. Hence, sect. 7 of that 
Act does not prevent sect. 27 from applying to 
married women having testamentary powers of 
appointment, in the same way that it would 
apply to persons sui juris. — Bernard v. Minshull 
(1859), John. 27(5 ; 28 L. J. Oh. (M9 ; 5 Jur. N. S. 
931 ; 70 E. R. 427. 

Annotations Consd. Thomas v. Jones (1802), 2 John. & H. 
475. Reid. Noble v. Willock (1873), 42 L. J. Ch. 321 ; 
Rc Eyre, Eyre v. Eyre (1883), 49 L. T. 259 ; Rc Bagot., 
Baton v. Ormerod, f 1 893 J 3 Ch. 348. Mentd. Irvine r. 
Sullivan (1869), L. R. 8 Eq. 673. 

1144. Capacity to dispose of capital & income — 
By general residuary clause.] — Humpiiery v. 
Richards, No. 1109, ante . 

1145. Effect of appointment by will — Settled 
property devolves as wife’s property — When not 
exhausted by appointment — Gift over in default 
ineffective.] — By a marriage settlement a fund was 
settled upon such trusts as the wife should, not- 
withstanding coverture, by deed or will appoint ; 
& in default of appointment, in case, which hap- 
pened, there should be no issue of the marriage, 
in trust for such persons as should at the death 
of the survivor of the husband & wife be the next 
of kin of the wife. By her will, which purported to 
he in exercise of the power, the wife devised & 
bequeathed all her real & personal estate over 
which she had any disposing power to her exors. 
therein named. She then gave several legacies, 
which did not exhaust the fund, & appointed 
exors. She died in her husband’s lifetime : — 
Held : the fund was, by the appointment, all 
converted into the wife’s general personal estate, 
& hence the unexhausted portion belonged to the 
husband & not to the persons entitled in default 
of appointment under the settlement. — Bricken- 
den v. Williams (1869), L. R. 7 Eq. 310 ; 17 
W. R. 441 ; sub nom. Bickenden v. Williams, 
38 L. .T. Ch. 222. 

Annotatvms : — Folld. Rc Pinocle’s Sottlmt. (1879), 12 Cli. I). 
667. Reid. Bristow v. Skirrow (1870), L. R. 10 Kq. 1 ; 
Rc Van Hagan, Sperling v. Rochfort (1880), 16 Ch. D. 18 ; 
Re lekeringlll, Hinslcy v. lekeringlll (1881), 29 W. R. 
500 ; Rc Pryco, Lawford v. Pryce, [1911] 2 Ch. 286. 

1146. .] — Testatrix devis- 

ing property by will by virtue of a power of 
appointment : — field : upon the construction of 
the will, to have made the property her own, so 
that on the death of the devisee in her lifetime the 
gift over in default of appointment did not take 
effect. — Willoughby Osborne v. Holyoake 
(1882), 22 Ch. I). 238 ; 48 E. T. 152 ; sub nom. 
Re WlLLOUGHBY-OSBORNE, WlLLOUGHBY-OSBOItNE 
v. Holyoake, 52 L. J. Ch. 331 ; sub nom. Osborne 
v. Holyoake, 31 W. R. 236. 

innotation -Apld. Coxeii t*. Rowland, [1894] 1 Ch. 406. 

u Testatrix having, 
under a deed settlement, a general power of 
appointment over certain real estate, gave all the 
real <te personal estate which she might be possessed 
of or entitled to, or of which by virtue of any 
power or authority she was competent to dispose, 


“ in manner following ” ; & then, after making 
certain specific devises &; bequests in which she 
treated the subject of her gifts as her own, she 
gave the property forming the subject of the 
power to her husband, & also made him her 
residuary legatee. Throughout her will she drew 
no distinction between property which belonged 
to her & property over which she had only a power 
of disposition. Her husband predeceased her : — 
Held ; she had indicated her intention that the 
power should be exorcised, & the property subject 
to it should be deemed hers for all purposes ; <&, 
consequently, it went to her heirs, $ as * n 
default of appointment under the settlement. — 
Coxen v . Rowland, [1894] 1 Ch. 406 ; 63 L. J . Ch. 
179 ; 70 L. T. 89 ; 42 W. R. 568 ; 8 R. 525 ; sub 
nom. Ooxon v. Rowland, 38 Sol. .lo. 98. 

Annoialums : — Consd. Rc Boyd, Kelly v. Boyd, [1897] 2 Ch. 

232. Apprvd. Rc Marten, Shaw v. Marten, [1902] 1 Ch. 

314. Reid. Re Pryco, Lawford v. Pryce, [1911] 2 Ch. 

286. 

1148. .] — Under a settlement two 

sums of stock were vested in A., B., & C., as trus- 
tees, upon trust as testatrix, a married woman, 
should by will appoint, & in default of appoint- 
ment upon other trusts. Testatrix, in exercise of 
that power, appointed that A., B., Ac O. should 
stand possessed of the said two sums in trust to 
pay a legacy of £2,000, which lapsed, & other 
legacies amounting to £6,100. She bequeathed 
to her husband £2,000, which she authorised her 
exors. to pay, & bequeathed to him her II. stock 
not included in the settlement. She directed 
that her funeral expenses be paid by her said 
trustees out of her said trust property, <te that her 
legacies be paid free of duty. & as to all the 
residue of her personal estate whatsoever she 
bequeathed the same to her nephew, who died in 
her lifetime. She appointed A., B., 1). her 

exors. At the date of the will the value of the 
trust property was about £1,000, Sc she had no 
other property except the II. stock & some small 
savings of her separate (‘state : — Held : the trust 
property wa s intended by testatrix to be taken 
out of the settlement for all purposes, & having 
regard to Wills Act, s. 27, the balance, after pay- 
ment of all the legacies, duty, & expenses, became 
part of her personal estate & passed to her husband. 
— Re Pinkde’s Settlement (1879), 12 Ch. I). 
667 ; 48 E. J. Ch. 741 ; 41 L. T. 579 ; 28 W. R. 
178. 

Annotations : — Apld. Ooxon v. Rowland, [1894] 1 Ch. 406. 

Distd. Rc Boyd, Kelly v. Boyd, [1897J 2 Ch. 232. Apld. 

Rc Alar ten, Shaw v. Marten, [1902] 1 Ch. 314. Refd. 

Rc Van Hogan, Sperling v. Rochfort (1880), 16 Ch. D. 18 ; 

Rc Iokeriugill’a Estate, HlriHley v. lekeringlll (1881), 17 

Ch. I>. 151 ; Willoughby Osborne v. Holyoako (1882), 22 

Ch. I). 238 ; Rous v. Jackson (1885), 29 Ch. D. 521. 

1149. Will made during coverture — Wife be- 
coming absolutely entitled when discovert — Neces- 
sity for republishing will.] — Bishop v . Walt,, No. 
945, ante . 

1150. Married Women’s Pro- 

perty Act, 1893 (c. 63), s. 3.] — The effect of Wills 
Act, 1837 (c. 26), s. 24, is to make the will of a 
testator operate upon all the property of which he 
dies possessed. Above sect, extends this clause 
to the will of a married woman made during cover- 
ture in respect of any after-acquired property, &> 
precludes the necessity of such will being re- 
published should the coverture have ceased. 

Testatrix made her will in 3 895, during the 
lifetime of her husband, & therein exercised a power 
of appointment given to her by her marriage 
settlement, dated 1861, in respect of the funds 
comprised in the settlement. In exercising the 
power she used the usual words “ & of all other 
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powers, if any, hereunto enabling me.” By the 
death of her husband in 1905, without leaving any 
issue of the marriage, she became, by the terms of 
the settlement, absolutely entitled to the settled 
property. She died in 1908 a lunatic, without 
having revoked, altered, or republished her will : — 
Held : the appointments made by the will were 
clear intentions of testatrix to dispose of the 
settled property, A the effect of above sect, was 
to make those appointments valid dispositions of 
the funds in question, notwitlistanding testatrix 
having subsequently become absolutely entitled. 
The words “ all other powers hereunto enabling 
me ” were applicable to the power given by above 
Act, & the case was not affected by the lady 
becoming a lunatic. The appointees must take 
in the shares specified . — Re Jambs, Hole v. 
Betiiune, [1910] 1 Ch. 157 ; 79 L. J. Ch. 45 ; 101 
L. T. 625. 

Liability to debts — Of property disposed of by 
will.] — See Sub-sect. 0, post. 

Operation of rule against perpetuities.] — See, 
generally , Perpetuities ; Powers. 


Sub-sect. 1. — Appointment to Self or Husband. 

1151. Appointment to husband — Validity.] — A 
sum of money in the public funds being given by 
will to trustees for the separate use of a feme 
covert , A to be subject to her appointment after her 
death ; the. wife made an appointment of this 
money to her husband ; & on bill filed by husband 
A wife against the trustees to transfer this fund, 
the ct. on examination of the wife decreed the 
same according] v. — Frederick v. Hartwell 
(1785), 1 Cox, Eq. Las. 193 ; 29 E. R. 1121. 

1152. Presumption of.] — Neddy r. 

Neddy, No. 1305, post. 

1153. Husband executor— Probate duty.] — 

Stock was settled on a wife for her separate use 
for life, with a power of appointment by will. 
'Flie trustees, at the request of the husband A wife, 
sold out the stock, A paid the proceeds to the 
husband, who afterwards became bkpt. The wife 
liled a bill to compel the trustees to replace the 
stock, A obtained a decree, under which the 
trustees transferred part of the stock into ct., A 
they were allowed time to transfer the remainder. 
The wife died, having by her will appointed the 
stock to her husband, A appointed him her exor. 
lie filed a bill of revivor A supplement against 
the trustees A his assignees, claiming the stock 
under the appointment, A praying the same 
relief as his wife might have had. But, as he had 
received the proceeds of the stock sold out, his 
bill was dismissed. 

A woman entitled to a sum of stock settled it 
on her marriage for her separate use for life, with 
power to her to appoint it by will only, but no 
trust was declared in default of appointment. 
After her marriage she signed a promissory note, 
A then by will appointed the stock to her husband. 
Semble : the holder of the note is not defeated 
thereby. 

A married woman having a testamentary power 
to appoint a fund exercised it in favour of her 
husband, A appointed him her exor. : — Held : 
if the husband claimed the fund as Ids wife’s exor. 
he must pay probate duty on the fund. — N ail v. 
Punter (1832), 5 Siin. 555 ; 58 E. R. 447. 

Annotations : — Reid. Davies v. Hodgson (1858), 25 Beav. 

177 ; Johnson v. Gallagher (1861), 3 Do G. F. & J. 494 ; 

London Charterod Bank of Australia v. Lempridro (1873), 

L. R. 4 p. o. 572 ; Be Armstrong. Ex p. Gilchrist (1886), 

17 Q. B. D. 521 ; Crichton v. Crichton, 11896 J 1 Ch. 870. 


1154. After breach of trust — Instigated by 

husband & wife — Liability of trustees.] — Nail v . 
Punter, No. 1153, ante. 

1155. Invalid exercise during coverture.] — 

8., by indenture, dated in Aug. 1845, transferred 
a sum of annuities into the names of two trustees 
A declared that they should stand possessed of 
the same, or the securities on which the same 
should be invested, A the dividends, A interest A 
annual produce arising therefrom, in trust for 
such person as S. should appoint, A in default of 
appointment in trust to pay the dividends, interest, 
A annual produce arising from the same, etc., unto, 
or permit the same to be received by S. during 
the time she should continue sole ; A in the event 
of her marriage, in trust to pay the dividends, etc., 
to S. during her life, for her separate use, without 
power of anticipation, A after the decease of 8. 
in trust for her children, grandchildren, or other 
issue, to be born in her lifetime, to be vested in 
A paid to sucli children, etc., at such times as S., 
whether covert or sole, should appoint, A in default 
of such appointment in trust for all her children 
in equal shares absolutely, A if there should be no 
child of 8., in trust for her next of kin. 8., in 
May, 1848, intermarried with G., A by him had 
one child. By a deed poll dated in Feb. 1853, 8., 
with the privity A concurrence of A., A in exercise 
of the power reserved to her by the indenture of 
1845, appointed that the trustees should, after 
her decease, stand possessed of the fund to raise 
A pay a portion thereof to her husband G. for his 
own absolute use A benefit, A appointed the 
residue of the fund in trust for all her children by 
her then present or any future husband who shoultl 
attain the age of twenty-five, to be divided equally 
among them, with a proviso in favour of the issue 
of those dying under twenty-five. 

But if there should not be any child or other 
issue of 8., then in trust to pay the interest, etc., 
to be, for his life, A after his decease in trust for 
her next of kin. 8. died in July, 1854, leaviug 
her husband A one son surviving : — Held : the 
deed poll of 1853 was wholly inoperative, A the 
son of 8. was entitled to the fund but subject to 
the trusts of the original settlement. 

The question here is whether the power reserved 
by this lady to herself generally to appoint the 
property in question, was so limited as that she 
had a right to exercise that general power after 
her marriage A during coverture. A power given 
to a woman while sole to make at any time an 
appointment of property in which she has an 
interest as well as the power over it, might, if 
there was nothing to control it, enable the power 
to be exercised by her during coverture. But the 
general proposition must be subject to control 
by the expressions to be found in the instrument 
(8tuart, V.-C.). — Gould v . Gould (1856), 25 
L. J. Ch. 642 ; 2 Jur. N. 8. 484 ; 4 W. R. 516. 
Annotation :-N.F. Wood v. Wood (1870), L. R. 10 Eq. 220. 

1156. Appointment to husband & self — Valid.] — 

A general power C) f appointment was given to a 
feme sole under a settlement of her property, with 
subsequent trusts, in default of appointment, for 
herself, A any future husband, A a power of 
appointment among children, A with a provision 
that her after-acquired property should be subject 
to the same trusts i—JHeld : the general power 
could be exercised during coverture, A an appoint- 
ment made in exercise of it after marriage in 
favour of the donee of the power A her husband 
was valid. — Wood v . Wood (1870), L. R. 10 Eq. 
220 ; 39 L. J. Ch. 790 ; 23 L. T. 295 ; 18 W. R. 
819. 
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Sect* 4 . — Under powers of appointment: Sub-sects. 

4,5 “ " ' ‘ “ “ 

11 57, Appointment to self — Evasion of covenant 
— Settlement of after-acquired property — Validity.] 

— A marriage settlement contained a covenant 
that if, during the coverture, the wife should 
become entitled to any property of the value of 
£500 or upwards, it should be vested in the trustees 
upon the trusts of the settlement. After the 
marriage a sum of £5,499 19s. Id. was bequeathed 
upon such trusts as the wife should appoint. She 
executed eleven successive deeds, several of them 
on the same day, by each of which she appointed 
£499 19s. lid. for her own separate use : — Held : 
the money in question was not bound by the cove- 
nant in the settlement, A the wife was entitled to 
the whole. — Bower v . Smith (1871), L. R. 11 Eq. 
279 ; 40 L. J. Ch. 194 ; 24 L. T. 118 ; 19 W. R. 399. 

Annotations: — Expld. Steward v. Poppleton, [187 7 J W. N. 

29. Folld. He Gerard, Olipliaiit v. Gerard (1888), 68 L. T. 

800. Expld. lie Davies, Harrison v. Davis, [1807 J 2 Ch. 

204 ; lie O’Connell, Mawlo v. Jagoe, [1003] 2 Ch. 574. 

Consd. Tremayne v. Roshloigh, 11008J 1 Ch. 081. Mentd. 

He flinches, Dashwood v. Eunckes (1021), 124 L. T. 081. 

1158. .] — By a marriage 

settlement, made in 1878, it was agreed that if 
M., the intended wife, or her husband in her right, 
should at one A the same time, A from the same 
source, become entitled to any real or personal 
property of the value of £500 or upwards, then A 
m every such case the husband & wife should 
cause the same to be vested in the trustees of the 
settlement, to be held by them upon the trusts 
of the property assigned by M. By his will, made 
in 1884, the father of M. bequeathed to the 
trustees of the will a sum of £4,000 upon trust for 
such persons A purposes as M. should appoint in 
writing, A in default of or subject to any such 
appointment in trust for her sole A separate use, 
A testator declared it to be his intention that M. 
might be able, by exercising her power of appoint- 
ment, to defeat the operation of the covenant, 
contained in her marriage settlement for the settle- 
ment of her after-acquired property. Testator 
died in 1887. M. appointed that the sum of 
£4,000 should be held in trust for her separate 
use by nine separate appointments, made on 
separate days, A each under £500 in amount : — 
Held : the sum of £4,000 had been properly 
appointed by M., A was payable to her, A was not 
bound by her covenant to settle after-acquired 
property . — lie Gerard (Lord), Ollphant v. 
Gerard (1888), 58 L. T. 800. 

Annotatums : — Held. Re O’Connell, Mawlo v. Jagoe, [1903] 

2 Cli. 674 ; Tremayne r. Raahleigh, [1908] 1 Ch. 681. 


1160. Release with view to transfer — Wife 
entitled to settled property — Married Women’s 
Property Act, 1882 (c. 75 Onslow, Plow- 
den t\ Gaypord, No. 079, ante . 

1161 . j — He Davenport, 

Turner v. King, No. 051), ante. 

1162. Release benefiting third party— Inde- 
pendent advice — Validity.] — By a post-nuptial 
settlement made in 1890, certain funds, the 
property of the husband, were settled subject to 
the life interest of the husband’s mother, upon 
trust for the husband for life, A, after his death 
for the wife for life, A, after the death of the 
survivor, in trust for children, A. in default of 
issue as the husband A wife jointly should 
appoint, or in default of such appointment as the 
survivor should appoint, A in default of appoint- 
ment for applts. W. A 8. absolutely. The solr. 
who prepared the deed, A was one of the trustees 
under it, was the father of S., one of the ultimate 
beneficiaries. In 1891 the husband A his mother 
wishing to prevent the possibility of the wife, if 
she survived, exercising her power of appointment 
in favour of a second husband, had a deed pre- 
pared by which tlie wife’s interest, should she 
survive, was limited to her widowhood, A her 
power of appointment was excluded, & the 
husband was given a sole power of appointment. 
This deed was prepared by the same solr., who 
stated that he explained its effect to tlie wife, A 
she was told that it was intended to correct a 
“ mistake ” in tlie previous settlement, A executed 
it in that belief, without any independent advice. 
In 1893 the husband died w ithout having exercised 
his power of appointment A without issue. In 
1894 a deed was executed by which the widow’s 
interest was extended to a life interest, but in 
other respects conlirming the deed of 1891. In 
1897 the widow married reap., A in 1898 com- 
menced this action, claiming a declaration that 
the deed of 1891 was not binding upon her, so 
far as it deprived her of the power of appointment 
conferred on her by the deed of 1890, A that tlie 
deed of 1894 was not binding so far as it con- 
firmed the deed of 1891 : — Held : in the circum- 
stances the deed of 1891 must be set aside. 
Willis v. Barron, [1902] A. 0. 271 ; 71 L. J. Ch. 
(509 ; 80 L. T. 800 ; 18 T. L. R. 002, H. L. ; 
affg. 8. C. sub nom. Barron v. Willis, [1900] 2 
Ch. 121, C. A. 


Annotations Refd. Wright v. Carter, [1903] 1 Ch. 27 ; 
Bank o t Africa v. Cohen, [1909] 2 Ch. 129 ; Howes v. 
Bishop, [1909J 2 K. B. 390 ; Bank of Montreal v. Stuart, 
11911] A. C. 120 ; Moody v. Cox & Hatt (1917), 116 L. 1. 
740 : Westen v. Fair bridge, 11923] 1 1C. B. 667. 


5. — Release of Power by Married 
Woman. 

1159. Right to release — By deed unacknow- 
ledged — Conveyancing Act, 1881 (c. 41), s. 52.] — 
A married woman had, under a settlement 
executed on her marriage in 1872, a life interest 
in personalty, subject to a restraint on anticipa- 
tion, with a power of appointment amongst her 
children : — Held : under above sect, she could by 
deed unacknowledged release her power. — lie 
Chisholm’s Settlement, He Hemphill s Settle- 
ment, Hemphill v. Hemphill, 11901] 2 Ch. 82 ; 
70 L. J. Ch. 533, C. A. 

Annotation : — Mentd. He Royal Navul School. Seymour v 

Royal Naval School, [1910] 1 Ch. 806. 

See t now , Law of Property Act, 1 925 (c. 20), s. 107. 

PART VI. SECT. 4, SUB-SECT. 6. 

a. Iiight to release — Testamentary 
power,]— A testamentary power of 


{-sect. 0. — Appointed Property Liable for 

Debts. 

A. In General. 

1163. Power not exercised — Not “ separate pro- 
perty ” — Exercise not compelled In favour of credi- 
tors — Married woman trading alone .] — Re Arm- 
strong, Ex p. Gilchrist, No. 1100, ante. 

1164. Joint power in husband Sc wife — Liability 
to execution — Execution directed against separate 
estate.] — Real property over which a married 
woman A her husband have a joint general power 
of appointment by deed cannot be taken in execu- 
tion under a writ of elegit issued under an order 
for payment of costs by the married woman A 


appointment is unaffected by a clause of Finos Sc Recoveries. — Heath i\ 
against anticipation, & is capable of Wickham (1880), 6 L. li. Ir. 285.— 
being released under Act for abolition IR. 
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her husband by which execution against the 
married woman is limited to her separate estate. — 
Goatley v. Jones (No. 1), Goatley v. Jones 
(No. 2), [1909] 1 Ch. 557 ; 78 L. J. Oh. 420 ; 100 
L. T. 512. 

General power exercised by will.] — See Sub-sect. 
0, B., post . 

General power with absolute remainder.] — See 

Sub-sect. 6, O., post. 

Liability for debt of married woman’s property.] — 

See Part VIII., post. 

See , generally , Powers. 

B. Power Exercised by Will. 

(a) Before Married Women's Property Ad , 1882. 

1165. Whether appointed property liable.] — 

Nail v. Punter, No. 1153, ante. 

1166. .] — Testator bequeathed certain stock 

to trustees upon such trusts & subject to such 
powers, etc., as A. should by deed or will direct or 
appoint ; & in default of appointment, upon trust 
to pay the dividends to A. during her life, & after 
her decease to pay the principal amongst her 
children. After testator’s death A. executed a 
deed according to the mode described by the will ; 
by which, after reciting that she was desirous cf 
executing the power, she directed the trustees to 
transfer the fund to herself & a new trustee, upon 
such trusts & subject to such powers, etc., as A. 
should by deed, with or without power of revoca- 
tion Ac new appointment , or by her last will, direct 
Ac appoint, with certain limitations over in default 
of appointment, similar to those contained in the 
will ; in pursuance of which deed the fund was 
transferred into the names of A. Ac the new trustee. 
A. afterwards, by will by virtue Ac execution of 
that power, appointed the fund to be transferred 
to certain persons, in trust that the same might 
be consolidated with Ac become part of her resi- 
duary estate, Ac follow the dispositions thereof 
thereinafter mentioned: — Held: the deed exe- 
cuted by A. being an exercise of the power 
under the original will, the property thereby 
became liable to her debts, & became her personal 
estate, in which she had a benelicial interest, Ac 
consequently was liable to the payment of probate 
dutv. — A.-G. v . Staff (1833), 2 Cr. Ac M. 124; 
4 Tyr. 14 ; 3 L. J. Ex. 0 ; 149 E. It. 700. 

Annotations : — -Consd. Platt v. Routh (1840). 6 M. 8c W. 

756. Re!d. Ewart r. Ewart (1853), 1 Eq. Itep. 586. 

Mentd. Vandiost r. Fynmoro (1831), 6 Sim. 570. 

1167. .] — The general engagements of a 

married woman are enforced by a ct. of equity 
against her separate estate, not- as executions of a 
power of appointment, but on the principle that 
to whatever extent she has, by the terms of the 
settlement, the power of dealing with her separate 
property, she lias also the other power incident 
to property in general, namely, the power of 
c ontracting debts to be paid out of it. Where a 
married woman whose real estate was settled, on 
her marriage, to such uses as she should, by any 
deed or instrument in writing, attested by one 
witness, or by her will, appoint Ac in default of 
appointment, upon trusts for her sole Ac separate 
use for life, with remainder over, made her will, in 
pursuance of the power, Ac thereby charged her 
real estate with payment of her debts : — Held : 
this was a good charge on the real estate of all 
her written engagements ; & scruble : also of her 
debts generally, whether evidenced by writing or 
not. — Owens v. Dickenson (1840), Cr. Ac PI). 48 ; 
4 Jur. 1151; 41 E. It. 407, L. 0. 

Annotations :~~Coil*d. Vaughan v. Van tiers tegen (1854), 2 

l>row. 165 ; Johnson v. Gallagher (1861), 3 Be Cl. E. Sc J. 


494. Refd. Tomlin v. Tomlin (1841), 1 Hare, 236 ; 
Woodgatev. Field (1842), 2 Hare, 211 ; Crofts v. Middleton 
(1855), 2 K. & J. 194 ; Bolden v. Nieholay (1857), 3 
Jur. N. S. 884 ; Wright v. Cliard (1859), 4 Brew. 673 ; 
Shattock v. Shattook (1866), 14 L. T. 452 ; Picard t\ 
Hino (1869), 5 Ch. App. 274 ; London Chartered Bank of 
Australia v. Lempri&ro (1873), L. K. 4 P. C. 572 ; Re 
Poole’s Estate, Thompson v. Bennett (1877), 6 Ch. D. 
739 ; Pike v. Fitzgibbon (1880), 14 Ch. B. 837 ; Robinson 
v. PJekering (1881), 16 Ch. D. 660 ; lie Hastings, Hallett 
v. Hastings (1887), 35 Ch. D. 94 ; Re. Roper. Roper r. 
Doncaster (1888), 39 Ch. B. 482. Mentd. Hughes v. 
Eades (1842), 11 L. J. Ch. 297 ; Whitaker v. Wright 
(1843), 2 Hart', 310 ; Field v. TitmuRs (1851), 1 Sim. N. S. 
218 ; Wheeler v. Gill (1874), L. R. 19 Eq. 316. 


1168. .] — By a marriage settlement certain 

freehold, leasehold, Ac personal, property was 
vested in trustees upon trust for the w T ife during 
her life for her separate use, Ac after her decease 
for such persons as the wife should appoint by 
will, Ac in default of appointment for the benefit 
of tbe children of the marriage. The wife sur- 
vived her husband, & appointed all her property 
by will to her children. She then privately 
married a second husband, but continued to pass 
as a widow, Ac describing herself as a widow 
she borrowed money Ac mortgaged her property 
to secure the repayment. A second marriage 
ceremony was afterwards publicly performed 
Held : the will was revoked as to the freehold 
estate by the second marriage ; the execution of 
the power as to the rest of tlie property did not 
constitute that property separate estate of the 
married woman, nor was it liable as such to debts 
contracted during coverture ; but the conceal- 
ment of the second marriage amounted to an act 
of fraud, Ac the mtgee. was entitled to stand as a 
creditor upon the general assets, Ac if they were 
not sufficient, then the appointed property was 
liable to supply the deficiency as in the case of a 
feme sole . — Vaughan v. Vanderstegen (1854), 
2 Drew. 165, 303 ; 2 Eq. Hep. 1229 ; 23 L. J. Ch. 
793 ; 2 W. Li. 599 ; 61 E. Ji. 759 ; sub now. 
Vaugiian v. Vanderstegen, Vaughan v. 
Wiggins, Gales v. Dunboyne (Lord), Gates v. 
Wiggins, 23 L. T. O. 8. 309. 

Annotations : — Folld. Hobday r. Peters (No. 2) (1860), 28 
Beav. 354 ; Blatehford v. Woolley (1863), 2 Drew. 3c 8m. 
204 ; Shall ock v. Sliattoek (I860). L. R. 2 Eq. 182. 
Consd. London Chartered Bank of Australia r. LempriAre 
(1873), L. R. 4 P. C. 572. Refd. lie King & King, Ex p. 
Unity Joint Stock Mutual Banking Ashocu. (1858), 3 
L. T. O. 8. 124 ; Johnson r. Gallagher (1861), 3 Be G. F. 
Sc J. 494 ; Wright v. Leonard (1861), 1J C. B. N. S. 258 ; 
Beecher i*. Major (1865), 6 New Rep. 370 ; Mat thewman’b 
Case (1866), L. R. 3 Eq. 781 ; lie Lush’s Trusts (1869), 4 
Ch. App. 591 ; Arnold v. Woodhams (1873), L. R. 16 Eq. 
29 ; lie Armstrong, Ex p. Gilchrist (18SG), 17 Q. B. B. 
521 ; Re Roper, Rox'er r. Doncaster (1888), 39 Ch. B. 
482. Mentd. Wright v. Cliard (1859), 4 Drew. 673 ; 
Tatham t\ Drummond (1864), 2 Hem. & M. *262 ; Trr- 
mayne v. Rashlcigh, [1908 J 1 Ch. 681 ; Leslie v. Shcill, 
[1914] 3 K. B. 607. 


1169. .] — If a general power of appointment 

be expressly given to a married woman over any 
property or any interest in property, such property 
or interest does not thereby become settled to her 
separate use, nor does it become so by her exer- 
cising the power. 

When a feme covert has a general power to 
appoint property by will, A executes it in favour 
of a legatee, the appointed property does not, as 
in the case of a man, become assets for tlie pay- 
ment of her debts. But the case is otherwise 
where tlie feme covert has practised a fraud in her 
contracts ; in such a case the appointed properly 
is liable. Hobday v. Rioters (No. 2) (1860), 28 
Beav. 354 ; 29 L. J. Gh. 7SU ; 2 L. T. 590 ; 0 
Jur. N. S. 794 ; 8 W K. 512 ; 54 E. It. 402. 

Annotations : — Refd. Sharpe v. Foy (1868), 4 Ch. App. 35 ; 

Re Roper, Roper r. Doncaster (1888), 39 Ch. D. 482. 

1170. .] — A married woman with separate 

estate in personalty for life, & a general power 
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Sect. 4. — Under powers of appointment : Sub-sect . 6, 
B. (a) & (5), 6c C.] 

of appointment by will, does not, by exercising 
the power, make the fund assets for payment of 
her creditors. — Blatchford v. Woolley (1863), 
2 Drew. & Sm. 204 ; 62 E. R. 599 ; sub nom. 
Blachford v. Woolley, 1 New Rep. 507 ; 32 
L. J. Ch. 534 ; 8 L. T. 232 ; 9 Jur. N. S. 568 ; 11 
W. R. 478. 

Annotations : — Eefd. Leclunere v. Brotheridgo (1863), 32 
Beav. 353 : Kg Roper, Roper v. Doncaster (1888), 39 
Ch. D. 482. 


1171. .] — Property settled to the separate 

use of a married woman for life, with a power to 
appoint the reversion by deed or will, which she 
exercises by will, is not liable after her death to 
the payment of her debts. — S hattock v. Siiattock 
( 1866), L. R. 2 Eq. 182; 35 Beav. 489; 35 

L. J. Ch. 509 ; 14 L. T. 452 ; 12 Jur. N. 8. 405 ; 
14 W. R. 600 ; 55 E. R. 986. 

Annotations Consd. Mo tthewi nan’s Case (1866), L. R. 3 
Eq. 781 ; Adamson r. Hammond (1873), L. R. 3 1*. & D. 
141. N.F. London Chartered Bunk of Australia v. 
Lempricre (1873), L. R. 4 1*. C. 572. Consd. lie Roper, 
Roper v. Doncaster (1888), 39 Ch. D. 482. Refd. Mayd 
v. Field (1876), 45 L. J. Ch. 699. 


1172. .] — A., under a settlement made 

upon her marriage, had a power of appointment 
over a certain fund. B., her husband, in her 
lifetime, obtained possession of the fund, & after 
her death transferred it to the trustees ol‘ a settle- 


ment made in contemplation of the marriage of 
(\, his adopted daughter. Neither C., her 
husband, nor the trustees, had notice of the trusts 
of the original settlement. Jn a suit instituted 
after B.’s death, the will of A., appointing the 
fund in favour of B., was pronounced for, «te the 
costs of the opponents of the will were ordered to 
be paid out of A.’s estate : — Held : the trustees 
of the settlement made on the marriage of C. were 
innocent purchasers for valuable consideration of 
the fund, & it therefore ceased in their hands to 


be pait of A.’s estate, or to be chargeable with 
costs. 

Sc ruble : where a married woman exercises by 
will a power of appointment over her separate 
personal estate, although the estate 1 may be 
liable to the payment of her debts in the hands 
of the appointee, it would not be liable to the 
payment of the costs of a suit touching the 
validity of her will ordered to be paid out of her 
estate. — A damson v. Hammond (1873), L. R. 3 
r. & D. 141 ; 43 L. J. P. & M. 17 ; sub nom . 
Adamson r. Adamson & Hammond, 29 L. T. 700 ; 
38 J. P. 89. 

1173. .] — Property was settled on a 

married woman for her separate use for life, with 
remainder for such persons as she should by her 
will appoint, with remainder, in default of appoint- 
ment, for her children or her next of kin, & the 
married woman made a testamentary appoint- 
ment in favour of her daughter : — Held : the 
appointed property was liable to the payment of 
the appointor’s debts as if it wex*e her separate 
estate. — lie Harvey’s Estate, (Godfrey v. 
Harben (1879), 13 Ch. 1). 216; 28 W. R. 73; 
sub nom. Be Harvey’s Estate, Gilbert v. 
Harben, 49 L. J. Ch. 3. 

Annotations : — Consd. Pike t\ Fitzglbbon, Martin v. Fitz- 
gibbon (1881), 17 Ch. I). 454. Folld. IfocigeB v. Hodges 
(1882), 20 Ch. D. 749. Consd. lit ltoper, Roper v. 
Doncaster (1888), 39 Ch. D. 482. 


1174. .] — Pitt advanced money from 1866 

to 1870 for the support of a married woman living 
apart from her husband, & intitled, under a 
separation deed, to separate estate, with a power 
of appointment by deed or will. She died in 1870, 


having made an appointment by will. No pay- 
ment was made to her under the deed. In 1871 
a suit was commenced to administer the trusts of 
the separation deed, & the chief clerk’s certificate 
was not made till 1876. In 1879 pltf. obtained 
letters of administration with the will annexed to 
the married woman’s estate, & brought an action 
for the amount he had advanced: — Held: as 
against the appointees under her will, in the 
circumstances there lx ad been no laches on the 
part of pltf. ; the debts were a charge on her 
separate estate ; & were not barred by Stat. 

Limitations. — Hodgson v. Williamson (1880), 
15 Ch. D. 87 ; 42 L. T. 676 ; sub nom. Re Barber, 
Hodgson v. Williamson, 28 W. R. 944. 

Annotation : — Dbtd. Be Hastings, Hallett r. Hastings (1887), 

35 Ch. D. 94. 

1175. .] — A married woman who died in 

1880 entitled for her life for her separate use, 
without power of anticipation, to the income of 
certain estate, with a general testamentary power 
of appointing the same estate, by her will dnected 
her extrices, thereinafter named to pay her just 
debts, & by virtue of the power appointed, devised 
& gave the same estate unto two daughters, 
whom she appointed extriccs. upon certain trusts 
for the beneiit of her children equally for life, <fc 
after the death of the survivor for the benefit 
of lier grandchildren equally. In an administra- 
tion action the chief clerk eertilied that testatrix 
was indebted at the time of her death to several 
persons : — Held : the debts, so called, were a 
charge upon the appointed property. — Re De 
Buruii Lawson, De Burgh Lawson v. De Buiigh 
Lawson (1889), 41 Ch. D. 568 ; 58 L. J. Ch. 561 ; 
37 W. R. 797. 

(b) Since Married Women's Proj)crty Act , 1882. 

See Married Women’s Property Act, 1882 
(c. 75), ss. 1, 4. 

1176. Application of Act — Liabilities incurred 
before Act.] — An appointment by a married woman 
by will, in exercise of a general power of appoint- 
ment by deed or will, or by will only, does not 
make the appointed property liable to engage- 
ments entered into with her on the credit of hex* 
separate estate prior to Jan. 1, 1883, the date of 
the commencement of Married Women’s Property 
Act, 1882, sect. 1 of the Act applying only to con- 
tracts made after that dale. In 1881 a mauled 
woman concurred with her husband in a iiitge. 
<fe thereby covenanted with the mtgees. “ with 
the intent to bind her separate estate,” that she 
or her husband would pay the interest oil the 
mtge. debt, & she assigned a life-policy to which, 
under Married Women’s Property Act, 1870, she 
w'as entitled fox* her separate use, to the mtgees. as 
secuilty, with other property belonging to & 
assigned by the husband, for the mtge. debt <fc 
interest. Subsequently, by another deed dated 
in 1881, certain prior mtge. debts on the husband’s 
property were transferred to the same mtgees. the 
marxied woman being a party, with her husband, 
to the tx*ansfer, <fc covenanting, “ with the intent 
to bind her separate estate,” for payment by her 
or her husband of the interest on the several 
mtge. debts so transferred. The married woman 
joined in the mtge. & transfer only as surety for 
her husband. By a separation deed, dated in 
1884, the married woman covenanted with her 
husband to pay the interest on the several mtge. 
debts. At the dates of the three deeds she had, 
besides separate estate consisting of the said 
policy & some furniture, a general power of 
appointment by will over a fund. In 1887 she 
died, leaving her husband surviving, & having by 
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will appointed the fund to her infant daughter 
absolutely at twenty-one or marriage : — Held : 
the appointed fund was not liable to satisfy the 
married woman’s obligations with the mtgees. 
since such obligations were incurred before the 
commencement of Married Women’s Property 
Act, 1882 ; & the exercise of the power did not 
make the appointed property liable as assets of 
the appointor because such obligations were not 
strictly speaking debts : — Senible : even if the 
married woman’s obligations had been incurred 
since the commencement of Married Women’s 
Property Act, 1882, the fund would not have been 
liable as “ separate property ” of the married 
woman within sect. 1 (4). — lie Roper, RorER v. 
Doncaster (1888), 39 Oh. D. 482 ; 58 L. J. Oh. 
215 ; 59 L. T. 203 ; 30 W. R. 750. 

Annotations : — Consd. lie Parkin, Hill v. Schwarz, [1892] 3 

Ch. 510. Refd. lie Ann, Wilson v. Ann, (18941 1 Ch. 519 ; 

lie Hughes, Brandon t\ Hughes, 11898] 1 Ch. 529 ; He 

Hawley, Zaisor v. Hawley, [1902J 2 Ch. G73. 

1177. Appointment made after.] 

A married woman, while under a protection order 
obtained by her under Matrimonial Causes Act, 
1857 (c. 85), s. 21, is in the position of a feme sole 
as regards all property coming to her after the 
date of the order, <& also for all purposes of con- 
tract ; so that her execution by will since Married 
Women’s Property Act, 1882 (c. 75), of a general 
power of appointment created subsequently to 
the date of the protection order makes the property 
appointed liable, under sect. 4 of the latter Act, 
for debts or liabilities incurred by her while under 
the order, even though they may have been 
incurred before that Act, sect. 4 extending to an 
appointment since the Act by a married woman 
who had debts & liabilities existing at the date 
the Act came into operation.-— Re Hughes, 
Brandon v. Hughes, |1898] 1 Ch. 529; 07 

L. J. Ch. 279 ; 78 L. T. 432 ; 40 W- R. 502 ; 42 
Sol. .To. 412, 0. A. 

Annotation: — Re FJoidwiek, Johnson v. Adamson, [1909] 

1 Ch. J. 

1178. Effect of Act — Materiality of separate 
property — At date liability contracted.] — Under 
Married Women’s Property Act, 1882 (c. 75), s. 1 
(3), (4), & s. 4, when read together, property 
appointed by a married woman by will under a 
general testamentary power becomes, on her 
death, liable for her “ debts & other liabilities ” 
even though she may have had no separate estate 
at the time she contracted them. — Re Ann, 
Wilson v . Ann, [1894] 1 Ch. 549 ; 03 L. J. Ch. 
334 ; 70 D. T. 273. 

Aniuttations : — Overd. Re Field wick, Johnson v. Adamson, 

[1909] 1 Ch. 1. Refd. Re Hughes, Brandon v. Hughes, 

1 1898] 1 Ch. 529. 

1179. .] — By a marriage settle- 

ment of June 2, 1890, testatrix on her marriage 
with Mr. A. assigned a reversionary interest to 
trustees upon trust, after the fund had been 
received by them, upon her request to raise there- 
out a sum not exceeding £7,000, & to pay the same 
to her for her separate use, but so that she should 
not have power to alienate or charge her interest 
in the £7,000 during coverture, & then upon trusts 
under which she took a general power of appoint- 
ment. By an indenture of Jan. 29, 1891, in 
consideration of £10,000 advanced by A. to Mr. A. 
he covenanted to repay the same & interest, & 
testatrix covenanted that when the reversionary 
interest fell in she would immediately request the 
trustees to raise & pay to her £4,000, & that she, 
her exors. or administrators, would pay it over to 
A., or so much thereof as should be required to 
satisfy the amount then due. Mr. A. died, & on 
her second marriage with Mr. F. testatrix executed 
a new settlement of her reversionary interest upon 

J . — von. xxvii. 


trusts under which she had a general power of 
appointment. The reversionary interest fell into 
possession in 1901. Testatrix by her will exercised 
her power of appointment & thus made the fund 
liable for her debts & other liabilities under 
Married Women’s Property Act, 1882, s. 4. She 
died in 1907. Only about £1,200 of the £10,000 
had been repaid, & A. now claimed to be paid out 
of testatrix’s estate the £4,000 under the covenant 
contained in the deed of Jan. 29, 1891. It was 
admitted that owing to the restraint on alienation 
contained in the first settlement the covenant was 
inoperative as a charge : — Held : inasmuch as 
on the evidence, testatrix had no separate estate 
in respect of which she could be supposed to have 
contracted at the time when she made the 
covenant, it did not constitute a contract with 
respect to her separate property for breach of 
which an action for damages would lie against her 
estate. — Re Fieldwick, Johnson v. Adamson, 
[1909] 1 Oh. 1 ; 78 L. J. Ch. 153 ; 100 D. T. 100 ; 
53 Sol. Jo. 47, C. A. 

See , now. Married Women’s Property Act, 1893 
(c. 03), s. 1. 

1180. Appointment of legacy In satisfaction 

of debt — Satisfaction during testator’s lifetime — 
Legacy available as assets.] — Under a marriage 
settlement the husband, in case he survived his 
wife, was entitled for life to the income of a moiety 
of the settled funds ; & in the same event the wife 
had power to appoint by will the income of the 
other moiety to the husband for life, «te also, in 
default of issue taking a vested interest in the 
settled funds, a general power of appointment by 
will over the capital thereof. By her will the wife 
appointed that the trustees of the settlement 
should raise out of the moiety of the settled fund 
to the income of which the husband was not 
entitled for life after her decease {inter alia) the 
following legacies, namely, “ to my friend D. 
£1,100 iri satisfaction of a debt to that amount 
due from me to licr,” etc., & subject as aforesaid 
should pay the whole income of that moiety to the 
husband for life. No debt was due to D. from the 
wife, but there was a debt of £1,165 due to D. 
from the husband, who repaid it after the wife’s 
death. The wife’s estate proved insufficient to 
pay her debts by more than the £1,100 : — Held : 
the appointment of the legacy of £1,100 was an 
effectual appointment, & rendered that legacy 
assets for payment of the wife’s creditors by 
Married Women’s Property Act, 1882 (c. 75), 
s. 4. — Re Hodgson, Darhey Hodgson, [1899] 

1 Ch. 666 ; 68 L. J. Ch. 313 ; 80 L. T. 276 ; 17 
W. R. 443. 


C, Life Interest to Woman with Absolute Remainder 

in Default . 

1181. Gift In default to statutory next of kin.] — 

Bond of a feme covert as a surety enforced against 
her separate estate under a settlement to her 
separate use with power of appointment by will 
or any writing purporting to be her will, & in case 
she should die in the life of her husband, & without 
making any will or other disposition as to the whole 
or any part, then as to the whole or such part as 
to which no gift or disposition should be so made, 
to the persons who would be entitled by the 
Statute, if she had died intestate & unmarried.—* 
Heatley v . Thomas (1809), 15 Yes. 596 ; 33 F. It. 


880. 

AnnotcUums Consd. Leo v. Muggcridgo (1812) 1 Ves. & B. 
118 : Mayd v. Field (1876), 3 Uh. D. 587. Refd. Francis 
Wigzoll (1816), 1 Madd. 258 ^ ; Murray v. Barlee (1834), 


r. 


3 Myr& K. 209 ; Johnson v. Gallagher (1861), 3 Do G. F. 
& J. 494 ; Shat took v. Shatt.ock (1866), L. It. 2 Eq. 182 ; 
London Chartered Bank of Australia v. Leinprttre (1873), 


I. 
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Sect. 4. — Under powers of appointment: Sub-sect. 

0, C. Sects. 5 & 6 : Sub-sects . 1 cfc 2.] 

9 Moo. P. C. C. N. S. 426 ; lie Harvey’s Estate, Godfrey v. 
Harben (1879), 13 Cli. 1). 216 ; Paul r. Paul (1880), 15 
Ch. D. 580 ; lie Armstrong, Ex p. Gilchrist (1886), 17 
Q. B. D. 521 ; Ex p. Gilchrist (J886), 51 J. P. 292 ; 
lie Hastings, Hallett v. Hastings (1887), 35 Oh. I). 94 ; 
Re Roper, Roper v. Doncaster (1888), 39 Ch. D. 482 ; lie 
Wheeler’s Settlmt. Trusts, Briggs v. Ryan, 11899] 2 Ch. 717. 

1182. Gift in default to executors & adminis- 
trators.] — A feme covert Laving property settled 
to her separate use for life, with remainder as she 
should, notwithstanding coverture, by deed or 
will appoint, with remainder to her exors. or 
administrators, opened two accounts with her 
bankers, a private & an administration account, 
& directed the bankers by the joint letter of 
herself & her husband, to consider any overdraft 
on her private account secured by the adminis- 
tration account. The administration account was 
subject to the trusts of the settlement. At her 
death the private account was overdrawn : — Held : 
she had contracted so as to bind her separate 
estate, & the bankers had a lien on the adminis- 
tration account in respect of the overdrawn 
private account. — London Chartered Bank of 
Australia v . LempriLre (1873), L. R. 4 P. C. 
572 ; 9 Moo. P. C. C. N. S. 420 ; 42 L. J. P. C. 49 ; 
29 L. T. 180; 21 W. R. 513; 17 E. R. 574, 
P. C. 

AnnotcUions : — Consd. Adamson v. Hammond (1873), L. R. 
3 1\ & D. 141. Folld. Re Harvey’s Estate, Godfrey v. 
Harben (1879), 13 Ch. D. 216. Refd. Outram v . Hyde 
(1875), 24 W. R. 268 ; Wainford v. Hey] (1875), L. R. 20 
Eq. 321 ; Mayd v. Field (1876), 3 Ch. D. 587 ; lie Grissell, 
Ex p. Jones (1879), 12 Ch. 1). 484 ; National Bank of 
Australasia v. United Hand-iu-Hand Band of Hope Co. 
(1879), 4 App. Cas. 391 ; Pike v. Fitzgibbon, Martin r. 
Fitzglbbon (1881), 17 Ch. D. 454 ; Paul t\ Pan! (1882), 51 
L. J. Ch. 839 ; lie Hastings, Hallett r. Hastings (1887), 
35 Ch. D. 94 ; lie Roper, lloper v. Doncaster (1888), 39 
(’ii. D. 482 ; lie Wheeler’s Settlmt. Trusts, Briggs v. 
Ryan, [1899] 2 Ch. 717. 

1183. Absolute remainder in default.] — Personal 
property settled on the marriage of O. W. in trust 
as she should during coverture by deed or will 
appoint, & subject thereto for her separate use for 
life, & if she survived her husband, which happened, 
for her absolutely : — Held : to be bound by her 
general engagements. 

Accordingly C. W. having in a settlement on 
the marriage of her daughter L. covenanted with 
the trustees thereof for the payment to them on her 
decease of £1,000 to be in trust for L. for life, then 
for the husband of L. for life, then upon the usual 
trusts for her children : — Held : the trustees of 
L.’s settlement were entitled on the death of C. W. 
to stand in the position of creditors in respect of 
the property comprised in the first settlement. — 
Mayd v. Fteld (1870), 3 Ch. 1). 587 ; 45 L. J. Ch. 


699; 34 L. T. 614; 41 J. P. 20; 24 W. R. 

660. 

Annotations: — Consd. Skinner v. Todd (1881), 51 L. J. Ch. 
198; He Roper, Roper v. Doncaster (1888), 39 Ch. D. 
482. Refd. Re Tussaud’s Estate, Tussaud v. Tussaud 
(1878), 9 Ch. D. 363 ; Re Wilson's Estate, Menteath v. 
Campbell (1878), 20 W. R. 848; Re Harvey’s Estato, 
Godfrey v. Harben (1879), 13 Ch. D. 216. 

1184. Immaterial whether power exercised.] 

— Hodges v. Hodges, No. 1010, ante . 


Sect. 5.— LIABILITY OF WIFE’S PROPERTY 

FOR DEBTS. 

See Part VIII., Sect. 1 , post. 

Liability to execution.] — See Part XII., Sect. 1, 
sub-sect. 1 , G., post . 


Sect. 6. — DEALINGS BY HUSBAND WITH 
WIFE’S PROPERTY. 

Sub-sect. 1. — In General. 

1185. Renewal of lease In own name — Settled on 
wife — Benefit of wife — Constructive trustee.] — A 

husband made a voluntary settlement of lease- 
holds for the benefit of his wife & afterwards, 
without disclosing the settlement, obtained a 
renewal in his own name, but with the intention 
of giving his wife the benefit of the renewed lease : 
— Held: (1) the renewed lease was held by the 
husband as constructive trustee for his wife, A the 
trust arising by operation of law, it was within the 
exception of Statute of Frauds, s. 7, so as to make 
the absence of writing immaterial ; (2) as the 

husband’s intention was to benefit his wife she 
was not bound to repay to her husband’s estate 
the premium paid by lnm for the renewal. — Re 
Lulham, Brinton r. Luliiam (1885), 53 L. T. 9 ; 
33 W. Ii. 788, C. A. 

1186. Goods sent to auctioneer for sale — Notice 
of wife’s claim — Liability of auctioneer.] — Goods, 
the separate property of a ma.rried woman, were 
placed by her husband in a hired warehouse, & 
entrusted to auctioneers for the purpose of sale : — 
Held : the auctioneers became possessed of the 
goods ; so that, having received notice of the 
wife’s claim before sale, they were liable to the 
wife for tlic value of both the goods sold & goods 
not sold but afterwards removed by the husband. 
— Davis v. Artingstall (1880), 49 L. J. Ch. 609 ; 
42 L. T. 507 ; 29 W. Ii. 137. 

1187. Non-payment by husband of mortgage 
interest — Presumption of gift of interest by wife — 
Statute of Limitations.] — Re Hawes, Re Burchell, 
Burch ell v . Hawes, No. 1405, post . 


PART VI. SECT. 6, SUB-SECT. 1. 

b. Demise in own name — Power 
to maintain ejectment .] — Though the 
wife own the fee, the husband may 
maintain ejectment on his own demise 
alone, but he must prove his marriage. 
— Don d. Petkbson v. Cronk (1847), 
5 U. C. R. 135.—- CAN. 

c. Action by wife to set aside — 

Homestead — Pleading.] — In an action 
brought by a wife to set aside a 
lease mode by her husband to deft, 
to which she was not a party, deft’s 
motion to strike out the statement of 
claim as not pleading an Act Respecting 
Homesteads or as claiming relief not 
provided by the statute, was dismissed. 
— Ratnerv.Vlcker, 11919]1 W.W. It. 
631.— CAN. 

d. Arrangement giving possession of 
land — Arbitration .] — Land belonged to 
a married woman, & a railway co. 
had taken possession of it upon an 
arrangement with her husband, which 


would have been an answer to the 
application if he bad been the owner. 
An arbn. was ordered. — Re Benson & 
Port HorE, Lindsay, & Beavekton 
Ry. Co. (1870), 29 U. O. R. 529.— CAN. 

e. Parol gift of land to wife — 
Possession of husband — Acquisition of 
title.] — There was u parol gift of land 
to a married woman, &. the property 
was actually occupied by the husband 
of the donee & worked by him, 6he 
residing with him as hie wife : — Held : 
the wife could acquire no title by such 
possession either against her husband 
or the donor — the title so acquired 
would be the title of the husband. — 
Doe d. Vincent v . Murray (1874), 2 
Pug. 375.— CAN. 

I. Effect of statute.] — The effect 
of Married Woman’s Property Act, 
1859,” as to property not excepted 
thereby, is that all interference on the 
art of the husband during their joint 
ves is ended. — Cameron v . Walker 
(1889), 19 O. R. 23 2. -CAN. 


g. While living apart from wife.] 
— A married woman being tho owner 
in fee at the time of her marriage of a 
lot of land, was compelled to live 
separate & apart from her husband not 
wilfully & of her own accord : — Held : 
while such separation continued she 
was entitled to an injunction restrain- 
ing her husband from enjoying any 
marital rights in the property, or inter- 
fering with its use & occupation by her. 
— Joiinston v . Johnston (1895), 1 
N. B. Eq. Rep. 164.— CAN. 

h. Agreement to sell wife's land — 
As agent of wife — Power to pay com- 
mission to agent of purchaser .] — The 
fact that ft woman empowers her hus- 
band to buy property for her. Sc to 
agree to transfer nor land in part pay- 
ment therefor, does not give him 
implied authority to agree, on her 
behalf, to pay to the person, whom she 
knows only as the agent of the other 
party, a commission as If he were her 
agent selling the land — Swanson v . 
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1188. -.] — Be Dixon, ITbynes v . 
Dixon, No. 1400* post . 

1189. Legacy detained by husband — Notice of 

separate use — Liability of husband’s estate — 
Statute of Limitations.] — A woman who was 
married in 1854 received in 1876 a legacy of £300 
given for her separate use, but was forcibly de- 
prived of tho money by her husband, who knew 
that it was a legacy. During the husband’s life- 
time the wife frequently asked him for the money ; 
but no proceedings to recover it were taken until 
after his death, which occurred in 1804 : — Held : 
(1) the husband was affected with notice of the 
separate use, &> was a trustee of tho money for his 
wife ; (2) Stat. Limitations was no defence to 

proceedings by her against his exors. : (3) the 

wife was entitled to be paid the amount of the 
legacy, with interest at 4 per cent, from the date 
of her husband’s death. — Wassell v. Leggatt, 
[1800] 1 Ch. 554 ; 05 L. J. Ch. 240 ; sub now i. 
Re Wassell, Wassell v. Leggatt, 74 L. T. 90 ; 
44 W. R. 298 ; 12 T. L. R. 208 ; 40 Sol. Jo. 270. 

See , generally , Limitation op Actions. 

1190. Purchase out of wife’s income — Land con- 
veyed in own name — Resulting trust.] — M ercier 
v. Mercier, No. 1400, post. 

Wife of unsound mind.] — See Sub-sect. 4, post. 

Expenditure by husband on improvements.] — 
See Sub-sect. 2, post. 

Discharge of incumbrances on wife’s property.] — 

See Sub-sect. 3, post. 

Possession of wife’s income or capital — Liability 
to account.] — See Part VI., Sect. 0, sub-sect. 3, 
post. 


Sub-sect. 2.— -Improvement of Wife’s 

Property. 

1191. Expenditure on estate — Enfranchisement 
of copyholds — Gift to wife — Protection against 
creditors.] — Settlement sustained by the con- 
sideration of marriage against creditors ; not- 
withstanding false recitals, that the property was 
the wife's ; protecting also voluntary expenditure 
by the husband after the marriage in improve- 
ment by building & enfranchising copyholds ; but 
not jewels & furniture, purchased by him after 
the marriage. & given to her. — Campion v. Cotton 
(1810), 17 Ves. 263 ; 34 E. R. 102. 

Annotations : — Betd. Colon i bine v. Pen hall, l’enhall v. 

Miller (18511), 1 Sm. G. 228 ; Fraser v. Thompson (1859), 

4 De G. & J. 659. Mentd. Re McBurnie, Kr p. McBurnio’s 


Trustees (1852), 16 Jur. 807 ; Re Reis, Exp. Clough (1904), 

73 L. J. K. B. 929. 

1192. Under mistake — Reimbursement- 
Lien.] — The wife being entitled in equity to real 
estate under a contract of sale entered into before 
her marriage, the husband, after their marriage, 
completed the purchase & took the conveyance 
to himself ; afterwards, acting upon the supposi- 
tion that the estate was his own, the husband laid 
out money in improvements upon it, & ultimately, 
in the lifetime of the wife, under the same mistake, 
sold the estate, & the purchasers took a conveyance 
from him. The husband survived the wife. After 
the death of the husband the heir-at-law of the wife 
recovered the estate from tho purchasers by a suit 
in equity : — Held : the husband & the purchasers 
from him were entitled in that suit to a lien on the 
estate in respect of the purchase-money paid by 
the husband. Semble : also, in respect of the 
moneys expended on lasting improvements. — 
Neesom v . Clarkson (1845), 4 Hare, 97 ; 9 Jur. 
822 ; 67 E. R. 576. 

1193. Reimbursement — Rents received by 

husband.] — A husband contracted for a lease of 
some premises, & he afterwards induced the 
trustees of his marriage settlement, who held 
moneys for the separate use of his wife, without 
power of anticipation, to act in breach of their 
trust, & to purchase the property. The property 
was conveyed to the trustees, &, by a deed 
executed by the husband & wife, it was declared 
that it should be held for their indemnity & on the 
trusts of the settlement. The husband laid out 
very considerable sums of money in building <fc 
repairs, <&r, with the consent of the wife, was per- 
mitted to receive the rents. After some years, 
disputes arose ; the trustees insisted on receiving 
the rents, & proceeded at law to enforce their 
rights ; whereupon the husband filed a bill against 
the trustees & his wife, claiming a lease under the 
agreement, & asking for a sale of the property, & 
for the application of the produce, first in replace- 
ment of the trust funds, & afterwards in re- 
imbursing pltf. his outlay. A motion for a receiver 
was refused with costs. — Wiles v. Cooper (1846), 
9 Reav. 294 ; 15 L. J. Ch. 129 ; 50 E. R. 357. 

Annotation : — Mentd. Wiles v. Gresham (1853), 1 Eq. ltep. 

348. 

1194. Husband tenant pur autre vie — Wife 

entitled in remainder — No charge.] — A husband 
expended money in necessary repairs of property 
of which he was tenant pur autre vie , the 


Thomas (1914), 30 W. L. R. 24 25 

Man. L. R. 94 7 W. W. R. 652 ; 20 

1>. L. R. COD. -CAN. 

k. Homestead — General rule.) — The 
assent of tho husband alone to an 
agreement of sale respecting the 
homestead is an ineffectual assent. 
The bargain is inchoative until the 
wife assents in the manner required in 
the Btatute & the husband is not liable 
for failure to perform tho agreement in 
so far as it relates to the homestead 
Halldoiwon v. Holizki, [191 9 J 1 
W. W. R. 472.— CAN. 

l. ] — Under Homestead 

Acts a husband cannot make any 
disposition of his homestead without 
the consent of his wife, &; any 
attempted disposition, save in cases 
exempted by statute, is null & void. — 
Biggs v. Isbnbbkg, [1920] 3 W. W. R. 
357. — CAN. 

m. Caveat by wife.] — A caveat 

filed under M. W. Home Protection 
Act, 1916, while that Act was in effect, 
may be maintained until it is disposed 
of In the manner provided by s. 7, 
notwithstanding the repoal of the Act 
by Dower Act, c. 14, 1917, at least, in 


a case where before Dower Act camo 
into force, the husband entered into 
an agreement, for the salo of the land 
in question to a third party. — Russell 
v. Russell, [3917 J 3 W. W. R. 549.— 
CAN. 

n. .] — A homestead under 

Homesteads Act, 1915, against the 
alienation of which without her con- 
sent a wife may file caveat , may be 
land of which the husband is not the 
registered owner. — Re Wolteii, [1917] 
3 W. W. R. 573.— CAN. 

o. Riffht of wife to possession. 1 

— So long as land is the homestead 
of her husband under Homesteads Act, 
a w T ife has the right to reside thereon 
&, as against one to whom it haw 
been transferred without her consent, 
is entitled, in addition to tho setting 
aside of the transfer, etc., to an order 
for possession. — Keller v. Schultz, 
[1920] 3 W. W. It. 188 ; 53 D. L. R. 
437.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 

p. Expenditure on estate — Building 
erected by husband — Liability of wife .] — 
Land was conveyed to deft., “ to & for 


her separate use for over.** Deft. 'a 
husband employed pltf. to build on 
this land, & pltr. rendered his account 
to tho husband, knowing nothing of 
deft, in the matter ; — Held: deft, was 
not liable ; for although the land was 
her separate estate, It could not be said 
that this work was done at her request 
or on her credit, or that there was any 
contract with her. — W agnerv. Jeffer- 
son (1876), 37 U. C. it. 551.— CAN. 

q. .] — Pltf. & 

her husband, were married in Fob. 
1865, pltf. then owning land In fee 
simple. Deft, expended 12,000, on 
improving the lands. Pltf. & deft. 
resided together on the lands until 
Apr. 1886, when they disagreed, & 
pltf. left the premises : — Held : deft, 
could not claim for tho moneys ex- 
pended bv him on the land. — Till v. 
till (1888), 15 O. R. 133.— CAN. 

r. Grain sowed by husband .] — 

A. sowed grain on land belonging to 
his wife, B. A. always lookod after the 
land & farm, as though It belonged to 
him, & B. never interfered with its 
management by A. B. died subsequent 
to the sowing of the grain ; — Held : 

L 2 
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Sect. 6 . — Dealings by husband with wife's property : 
Sub-sects. 2, 3 & 4. Sects. 7 & 8 : Sub-sects. 1 

remainder being in his wife. The estate pur atUre 
vie having shortly afterwards expired, & a divorce 
having been decreed by reason of the wife’s 
adultery, the husband filed his bill to have the 
amount of his expenditure declared a charge upon 
the property. To this bill a demurrer for want of 
equity was allowed. — Hamer v. Tilsley (1859), 
John. 480 ; 29 L. J. Ch. 32 ; 1 L. T. 54 ; 5 Jur. 
N. S. 1344 ; 8 W. R. 20 ; 70 E. R. 513. 


solemnised ; there was no settlement, or agree- 
ment for a settlement. There was no issue of the 
marriage ; the husband predeceased the wife 
intestate. His widow took out administration 
to him : — Held : the husband did not intend to 
make a gift to the wife of the money which he 
had paid for her, & the debt still existed on the 
security of the equitable mtge. in favour of the 
personal estate of the deceased husband. — Gooch 
v . Gooch (1851), 17 L. T. O. S. 274 ; 15 Jur. 1160. 

Compare Sect. 8, sub-sect. 3, A., post . 

See, further , Mortgage. 


Sub-sect. 3. — Discharge of Incumbrance on 

Wife's Property. 

1195. Husband entitled to charge on estate — In 
absence of contrary Intention.] — A husband pay- 
ing oft an incumbrance, subject to which the estate 
stands limited to his wife for life for her separate 
use with remainder as she shall by will appoint, 
is, in the absence of evidence of a contrary 
intention, entitled to the charge as against the 
estate. 

Whether it is a charge on the husband’s estate 
which is paid by the wife, or a charge on the wife’s 
estate paid by the husband, the same presumption 
attaches to the transaction. — Outram v. Hyde 
(1875), 24 W. R. 268. 

1196. Part principal repaid — Subsequently re- 
borrowed by husband — Total amount repayable on 
redemption.] — Baron Sc feme by deed & fine mort- 
gage the wife’s land for £400, the husband pays in 
part of the principal, Sc afterwards borrows the 
same sum again of the mtgee. Decreed the heir 
of the wife should not redeem without paying off 
both sums. — R ayson v . Sacheverel (1682), 1 
Vern. 41 ; 23 E. R. 295 ; sub nom. Rauson v . 
Sacheverel, 2 Gas. in Ch. 98, L. C. 

Annotation : — Reid. Clinton v. Hooper (1791), 1 Vos. 173. 

1197. Mortgage before marriage — Right to 

recoupment .^ — Feme sole makes a mtge., & after- 
wards marries ; the mtge. is then transferred, & 
the husband joins in the transfer, Sc covenants to 
pay the money. During the coverture, the 
husband by gradual payments out of his own 
property reduces the money due upon the mtge. ; 
by his will he makes a disposition of the mort- 
gaged premises, & dies in the lifetime of his wife ; 
upon a bill by the wife, who claimed to be entitled 
by survivorship, to redeem the mtge. ; the 
redemption was decreed upon the terms, that the 
husband’s estate should stand in the place of the 
mtgee., for the sums paid by him out of his own 
property in reduction of the mtge. debt. — Pitt v . 
Pitt (1823), Turn. A R. 180 ; 37 E. R. 1065. 

Annotations: — Consd. Neehom r. Clarkson (1845), 4 Haro, 

97. Apld. Outram v. Hyde (1875), 24 W. R. 208. Reid. 

Clark v. Burgh (1845), 2 Coll. 221. Mentd. Cole v. St ately 

(1842), 6 Jur. 314 ; Patten v. Bond (1889), 00 L. T. 583. 

1198. Repayment before marriage — No marriage 
settlement — No gift presumed.] — Previously to 
a marriage then in contemplation, the intended 
husband, by his agent, paid off two equitable 
intge. debts of the intended wife, secured by a 
deposit of title deeds belonging to her. He did 
this apparently to save the expense of a legal 
mtge., W’liich would otherwise have been required 
by the mtgees. The title deeds still remained in 
the custody of the mtgees. The marriage was 


Sub-sect. 4. — Wife of Unsound Mind. 

Sec, generally. Lunatics. 

1199. Liability to account — Receipt of wife’s 
income — Expenses of maintenance.] — In an 

account of dividends of the wife’s separate pro- 
perty, directed against husband’s estate, con- 
sideration should be had of his extra expenses in 
the maintenance, in consequence of her being 
insane. — A.-G. v. Parnther (1793), 4 Bro. C. G. 
409 ; 29 E. R. 902. 

Annotatvm : — Folld. lie Lawrence, Lawrence r. Lawrence, 

[1916] W. N. 205. 

1200. Excess over income.] — 

Re Lawrence, Lawrence v. Lawrence, [1916] 
W. N. 205. 

1201. Wife’s settled estates.] — F., upon 

her marriage with G., under the trusts of a marriage 
settlement executed in 1771, became entitled to 
annuities charged upon land, by way of pin money, 
amounting to £1,000 per annum . 0 ., who after- 

wards became Duke of Norfolk, died in 1815. In 
1816, upon a commission of lunacy, F. was found a 
lunatic, without lucid intervals, from Dec. 1782. 
During all this time she had lived with her husband 
Sc in general society according to her rank. In 
1820 F. died intestate. «• 

Upon a bill filed in chancery by the adminis- 
trator of F. against the exor. of 0., claiming arrears 
of pin money from Dec. 1782, to the death of C. : — 
Held : the claim under the circumstances was not 
sustainable. — Howard r. Digby (Earl) (1834), 
8 Bli. N. 8. 224 ; 2 Cl. Sc Fin. 634 ; 5 E. R. 928, 
II. L. ; revsg. 8. C. sub nom. Digby (Earl) v. 
Howard (1831 ), 4 Sim. 588. 

Annotations :~Refd. Leacli r. Way (1835), 5 L. J. CJi. 100 ; 

Lea v. Grurnly (1855), 24 L. T. O. H. 287 ; Rowley v. 

Unwin (1855), 2 K. & J. 138 ; Moore r. Barber (1805), 5 

Gift. 43 ; Edward r, Cheyno (No. 2) (1888). 13 App. Can. 

385 ; lie J., (1909] 1 Ch. 574. Mentd. Wentworth v. 

Tubh (1842), 12 L. J. Ch. 61 ; Mol ton v. Oamroux (1848), 

2 Exch. 487 ; Kjt p. Holden (1803), 13 C. B. N. 8. 041 ; 

Dixon r, Dixon (1878), 9 Ch. D. 587 ; Re Rhodes, Rhodes 

t?. Rhodes (1890), 44 Ch. I). 94. 

1202. Application of wife’s income to main- 
tenance — By order of court — Payment of surplus to 
husband.] — A wife being of unsound mind Sc in 
confinement, Sc her husband being poor Sc unable 
so to maintain her, the ct. ordered that the surplus 
income of her separate property, after providing 
for her maintenance, should be paid to the husband, 
but refused to apply any part of the principal fund 
to reimburse the husband what he had actually 
paid for her past maintenance. 

Qu . : whether if the expenses of her past main- 
tenance had been still unpaid, that circumstance 
would have made any difference. — Edwards v. 
Abbey (1846), 2 Ph. 37 ; 2 Coop, temp . Cott. 177 ; 


the grain was the property of A . — Re 
Winter’s Estate (1904), 7 Terr. L. R. 
250.— CAN. 

». Husband's right to wages .] — 


A husband living with his wife on a | 
farm of which sne has the beneficial i 
ownership, & exerting himself, by 
working the farm, to earn the common 
livelihood, is presumed to do so by 


virtue of the relationship 8c duties 
resulting from the marriage, 6c is not 
entitled to wages. — Towns v. Towns 
(1913), 23 W. L. R. 958 ; 10 D. L. It. 
448 ; 4 W. W. R. 196. — CAN. 
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15 L. J. Ch. 404 ; 7 L. T. O. S. 485 ; 10 Jur. 050 ; 
41 E. R. 855, L. C. 

Annotation : — Mentd. Vtuio v. Vane (1876). 45 L. J. Ch. 

ooL 

1203. .] — Property was settled upon a 

lady for her separate use for life ; & after the 
death of herself & her husband, upon certain 
trusts for their children. The lady, after the 
marriage, became lunatic. The husband re- 
quested the trustees of the settlement to pay the 
annual income of the property to him to maintain 
his wife : — Held : the income might be paid to 
the husband, he undertaking to apply it for the 
support of his wife & children. — Re Spiller (1800), 
2 L. T. 71 5 0 Jur. N. S. 380, L. JJ. 


estate — Terminable Interest — Production of hus- 
band — 6 Ann. c. 72.] — The wife of a tenant for 
life, in possession of his estate by his authority, 
has an interest determinable upon life within 
6 Anne, c. 72, and may therefore be called upon to 
produce her husband. — Re Stevens (1880), 31 
Ch. D. 320 ; 55 L. J. Ch. 433 ; 54 L. T. 80 ; 34 
W. R. 268 ; 2 T. L. R. 201. 

1206. Discharge of incumbrance on husband’s 
estate — Gift not presumed.] — Outram v. Hyde, 
No. 1195, ante. 

Possession of husband’s property — Presumption 
of gift.] — See Sect. 9, sub-sect. 2, post. 


Sect. 7.— DEALINGS BY WIFE WITH 
HUSBAND’S PROPERTY. 

See Married Women’s Property Act, 1882 
(c. 75), s. 10. 

1204. Conversion to own use — While husband 
of unsound mind — Liability of wife’s estate.] — 

Statement of claim alleged that W., having 
become insane, though not so found by inquisition, 
was confined in a lunatic asylum, & that during 
his confinement his wife took possession of his 
personal estate, & converted the same to her own 
use, such estate being much more than was 
required for W.’s support in the asylum, & for his 
wife’s own maintenance. W. died an inmate of 
the asylum, having by his will bequeathed all his 
property & effects to his wife for life. On the 
wife’s death this action was brought by pltf. as 
administrator, with the will annexed of W., 
against her exors., claiming an account of all 
moneys received by the wife during the insanity 
of W. Defts. demurred on the ground that the 
alleged cause of action arose during the husband’s 
lifetime : — Held : the action was maintainable 
the demurrer must be overruled . — Re Williams, 
Williams v. Stratton (1881), 50 L. J. Ch. 405 ; 
44 L. T. 000. 

1205. Wife of tenant for life in possession of 


Sect. 8.- DISPOSITION BETWEEN HUSBAND 

AND WIFE. 

Sub-sect. 1. — Contract. 

See Part VIII., Sect. 5, post. 


Sub-sect. 2. — Life Assurance Policies. 

A. In General. 

See, generally , Insurance. 

1207. Insurable interest — Wife in husband’s life.] 
~A wife making an insurance on her husband’s 
life, need not prove that she w r as interested 
therein. — Reed v. Royal Exchange Assurance 
Co. (1795), Peake, Add. Cas. 70, N. P. 

Annotation : — Apld. Griffiths v. Fleming:, [1909] 1 K. B. 

805. 

1208. Husband In wife’s life.] — Griffiths 

v. Fleming, No. 1224, post. 

B. Under Married Women's Properly Acts. 

See , now, Married Women’s Property Act, 1882 
(c. 75), s. 11. 

1209. Married Women’s Property Act, 1870 
(c. 93) — Policy effected before Act — New policy 
substituted alter Act.] — A husband who, before the 
passing of Married Women’s Property Act, 1870 


PART VI. SECT. 7. 

t. Homestead — Purchased with hus- 
band's money — Sale by wife — Hesultino 
trust in favour of husband.] — The wife 
has received from the husband the 
money for the purchase of a homestead, 
the conveyance of which was taken iu 
the wife’s name. A purchaser from 
her received notice t hat she was not a 
widow, notwithstanding: that, before 
completing: the agreement for Bale, lie 
received notice from the husband’s 
solrs. warning: him, he did complete 
jt : — II eld : there was a resulting: trust 
in favour of the husband. — Dudgeon 

V. Dudoeon & Parsons (1907). 6 

W. L. H. 346. 13 B. C. It. 179.— CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— A, 

a. Policy for benefit of wife cC 
children — Wife's chose in action .1 — 
O. effected a policy of life assurance ftii 
J 1,000 for solo use of his wife if living 
& her children, & if no children to the 
administrators of O. O. died Doc. 21, 
’ i 8 w *fc one week later intestate. 
■ Held: the policy was a chose in 
notion of the wife’s not reduced intc 
possession by the husband & hoi 
administratrix was entitled to the 
money.- Gilchrihtv. McPiiee ( 1880), 
* A . K. I. 356.— CAN. 

— —Accident insurance.] — Cohn- 
a TV Halifax Banking Co. (1902), 
S. C. R. 442. — CAN. 

. f.*, Bight of children of deceased 
Si* Cu ?A“ rc * 1 — Notwithstanding 
iii. i policies had been declared 
the insured to be for the benefit 


of bis wife & children, the rhildrcn 
of deceased children were, held en- 
titled to share . — lie Standard Life 
Assurance Co. & Kf.kfer (1915), 8 
O. W. N. 559: 9 O. W. N. 56; 4 2 
D. L. R. 570 ; 34 O. L. R. 235. — CAN. 

d. Statutory distribution.] — 

Under Ontario Insurance Act, R. S. O. 
1914, e. 183, s. 178 (4), as amended 
by 6 Geo. V., e. 36, s. 5, the wife shares 
with the children, taking: the same share 
as each — He Dickenson & North 
Amf.iucan Life Assurance Co, (1920), 
46 O. L. R. 380.— CAN. 

e. Policy for benefit of wife — 
Creation of statutory trust. 1 — Deft, 
judgment, debtor was named as sole 
beneficiary in the contract of insurance 
upon the life of her husband: — Held: 
the effect of Insurance Act, R. S. O., 
1897, s. 159, was to create a statutory 
trust of the money payable under the 
policy in favour of the wife without 
restraint upon anticipation, but sub- 
ject to bo defeated upon the happening: 
of either of two contingencies, the wife 
predeceasing her husband, or the 
revocation of her appointment- as 
beneficiary & appointment of a child 
or children in her pluce as beneficiary. 
— Doull v . Doklee (1904), 4 O. W. R. 
525 ; 5 O. W. R. 238, 253, 413 ; 6 
O. W. R. 39 ; 10 O. L. it. 411.— CAN. 

f. Surrender of.] — A policy 

effected by a married man upon his 
own life for behoof of his wife under 
Married Women's Policies of Assurance 
Act, 1880, s. 2, may be surrendered 
at any timo by the trustee who holds 
it willi concurrence of the wife. — 


SrilUMANN, ETC. V. SCOTTISH WIDOWS* 

Fund (1886), 13 R. (Ct. of Scss.) 678 ; 
23 Sc. L. K. 471.— SCOT. 

g. Imperfect assignment from hus - 
band to wife — Whether trust created.] 
— An imperfect assignment of a 

>olicy from a husband to a wife cannot 
:>e regarded us a declaration of trust 
her favour.— B t.iss v. /Etna Life 
Insurance Co. (1880), 7 It. & G. 363. 
—CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— B. 

h. Married J Vomen's Property Act , 
1870 — Benefit of u'ife — Power of hus- 
band to assiffn interest — In wife's life- 
time.] — Where a trust is created by a 
policy of insurance expressed to bo 
made by a husband for the benefit of 
his wife under Married Women’s 
Property Act, 1870. 6. 10, the interest 
of the husband in the policy is, subject 
to the trust in favour of the wife, an 
interest capable of assignment by the 
husband during the lifetime of the 
wife. — R obb t\ Watson, [1910] 1 I. R. 
243.— IR. 

k. Married Women's Property Act, 
1882 — Policy for benefit of husband 
— Husband predeceasing wife — Bight of 
husband's executors to recover.] — A wife 
effected a policy on her own life in 
favour of her husband, under Married 
Women ’8 Property Act, 1882. By the 
policy the insurance co. promised to 
pay £1000 to the husband, or his exors., 
administrators, or assigns, on the 
death of the wife. The husband paid 
the premiums on the policy, & pre- 
deceased the wife: — Held: the trust 
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Sect. 8 . — Disposition between husband and wife: 

Siib-sert. 2, ff.j 

(c. 93), had insured his life, & had paid one pre- 
mium on the insurance, after tho passing of the 
Act gave up the policy Sc received instead a policy 
at the same premium for a sum payable to the 
separate use of his wife if she survived him, Sc 
to him if he survived her. He was at the time 
in embarrassed circumstances, & soon afterwards 
came under liquidation by arrangement, Sc then 
died. His wife had separate income subject to a 
restraint on anticipation: — Held: (1) the in- 
surance must be taken as affected after the passing 
of Married Women’s Property Act, 1870 (c. 93), 
& whether the subsequent premiums were ‘paid 
by the husband out of his own money or out of 
the income of the wife’s separate estate, the money 
payable on the insurance did not go to the trustee 
under the bkpey., but went to the widow by 
virtue of Married Women’s Property Act, 1870 
(c. 93), which modified Bkpey. Act, 1809 (c. 71), 
s 91 ; (2) on the evidence, the premiums were 
paid out of the wife’s separate estate, &, there- 
fore, the trustee in bkpey. would not receive out 
of the insurance money the amount of the pre- 
miums. — Holt v. Everall (1870), 2 Ch. D. 206 ; 
45 L. J. Ch. 433 ; 34 L. T. 599 ; 24 W. 11. 471, 

a a. 

1210. Declaration by court of rights Sc 

interests of widow & children — On petition to 
appn*»»* n US tees.] — Upon a petition presented 
under sect. 10 of above Act, for the appointment 
of trustees to receive the moneys payable under 
a policy effected by a husband for the benefit. of 
his wife Sc> children, the ct. will declare the rights 
A interests therein of the widow & children of 
deceased. — lie Mellor’s Policy Trusts (1877), 
0 Ch. D. 127 ; 47 L. J. Ch. 246 ; 26 W. R. 70. 
Annotations: — N.F. Re Adam’s Policy Trusts (1883), 23 

Ch. D. 525. Folld. & Expld. Re Seyton, Seyton r. Sutter* 

thwaite (1887), 34 Ch. D. 511. 


1211 . 


.] — A husband effected a 


policy for the benefit of his wife Sc children under 
above Act, Sc died insolvent. His wife Sc one 
child of the marriage predeceased him. Upon a 
petition by his surviving children, under sect. 10 
of above Act, for the appointment of a trustee 
of the policy money Sc for a declaration as to the 
rights of the petitioners : — Held : (1) the ct. had, 
under the sect, no jurisdiction to do more than 
make the order appointing a trustee ; but since 
under the policy’ there was a trust either for the 
wife for life with remainder to the children, or, 
in the alternative, for the wife A children as joint 
tenants, the order was directed to be prefaced 
with an expression of opinion that the wife took 
no interest, A that the surviving children took as 
joint tenants. (2) Semble : a policy effected by 
a husband under sect. 10 of above Act, “ for the 
benefit of his wife Sc children ” should be read in 
conjunction with that sect., Sc should, by virtue 
of the words “ separate use ” in the sect., be 
considered as giving the wife a life interest only, 
with remainder to the children . — ltc Adam’s 
Policy Trusts (1883), 23 Ch. D. 525 ; 52 L. J. 
Ch. 642 ; 48 L. T. 727 ; 31 W. R. 810. 

Annotations: --As to (1) Folld. Re Turn Lull, Turnbull v. 

Turnbull, 11897 J 2 Oh. 415; Re, Kuypcr’s Policy 


Trusts, [1809) 1 Ch. 38. As to (2) Dbld. Re Seyton, 

Seyton v. Satterthwaite (1887), 34 Ch. l). 511. N.F. 

Re Davies* Policy Trusts, [1892] i Ch. 90. 

1212. Benefit of wife & children — Husband 

dying insolvent — Distribution as in intestacy.]— 

A husband effected a policy for the benefit of his 
wife Sc children under Married Women’s Property 
Act, 1870 (c. 93). The husband died insolvent & 
the wife being in poor circumstances, so that 
the income of the policy moneys was not sufficient 
to support her & the children, tho money was 
distributed as if the husband had died intestate. 
— He Mellor’s Policy Trusts (1877), 7 Ch. D. 
200 ; 47 L. J. Ch. 246 ; 20 W. R. 309. 

Annotations: — Dbtd. Re Adam’s Policy Trusts (1883), 23 

Ch. J). 525. Expld. Rc Seyton, Seyton v. Satterthwaite 

(1887), 34 Ch. D. 511. 

1213. As husband should appoint- 
Power not exercised.] — G., deceased, had in his 
lifetime effected a policy of assurance on his own 
life under sect. 10 of above Act. It w r as declared 
upon the face of the policy that his wife & children 
w r ere to take such interests as he should appoint. 
He died without making any appointment : — 
Held : the wife & children w’ere entitled to the 
poliey r money in equal shares. — He Edwards’ 
Policy Trusts (1879), 41 L. T. 434 ; 28 W. R. 72. 

1214. Widow Sc children as joint 

tenants.] — He Adam’s Policy Trusts, No. 1211, 
ante. 

1215. .] — A policy was taken 

out on the life of assured for the benefit of his 
wife & children : — Held : his widow’ Sc children 
took as joint tenants. — He Seyton, Seyton 
Sattkrtjliwmte (1887), 34 (’h. I). 511 ; 

L. J. Ch. 775 ; 56 L. T. 479 ; 35 W. R. 373 ; 3 
T. L. R. 377. 

Annotations : — Folld. lie Davies* Policy Trusts, 11892] 1 

Ch. 90. Apld. He Uritfiths* Policy, (1903] 1 Ch. 739. 

1216. .] — A policy was taken 

out on the life of the assured for the benefit of 
his wife A children, pursuant to above Act, 
sect. 10. The assured died leaving a widow’ & 
five children : — Held : the widow’ Sc children took 
the money payable under the policy as joint 
tenants. - He Davies’ Policy Trusts, (1892] 1 
Ch. 90 ; 61 L. J. Ch. 650 ; 66 L. T. 104. 

1217. Children born before Sc after 

policy — Right of children by second marriage.] — 
A man who had a wife & four children effected 
a policy of assurance on his life under above Act. 
The policy w r as expressed to be “ for the benefit 
of his wife, or if she be dead between his children 
in equal proportions.” The wife died, having 
had four more children after the issue of the policy. 
The assured subsequently married again, Sc had 
one child by his second wife. On his death, 
leaving his widow & nine children him surviving : 
— Held : the widow w’as not entitled to participate 
in the policy moneys, but they w'cnt to the children 
of the first Sc second marriages in equal shares. — 
He Griffiths’ Policy, [1903] 1 Ch. 739; 72 

L. J. Ch. 330 ; 88 h . T. 517. 

Annotation : — Consd. Rc Parker’s Policies, (1906] 1 Ch. 526. 

1218. “ For separate use ” of wife — 
Whether life interest to widow — With remainder 
to children.] — Rc Adam’s Policy Trusts, No. 1211, 

ante. 

1219. Insurance on life of husband — Inten- 


crcatcd by the policy & the Act 
favour of the huaband was not depc 
dent on his surviving his wife, & t 
policy belonged to bis exorw. & not 
his wife. — Prescott v. Presco'j 
[1906] I I. It. 155.— -TR. 

1. Power of assured to apportion.] 
lestator bequeathed personal estai 
including oil moneys payable 


respect of a life-insurance 
expressed to bo for the benefit of his 
wife & cldldren upon trust, in the first 
place to pay debts & as to tho residue, 
as to two -thirds for his son & as to one- 
third for his daughter : — Held : (1) As 
by Married Women’s Property Act, 
1908, «. 16 (2), the policy formed no 
part of testator’s estate, it could 


pot be made available for the payment 
of debts ; (2) testator had power 

to aptjortion tho pel ley moneys amongst 
some or all of the beneficiaries named 
in the policy & had effectually done 
so . — Re Milhom, [1920 J N. Z. L. It. 
505.— N.Z. 

m. Widower a “ married 
II y Married Women’s Policies of 
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tion to benefit wife — Declaration by husband.] — 

Newman v. Belsten (1884), 28 Sol. Jo. 301, 
0. A. 

1220. Insurance on life of wife — For benefit 

of children-~-Reference by recital to Act.] — In 

1872, a married woman insured her life by a policy 
which contained a recital that she was desirous 
to effect an insurance in terms of the provisions 
of above Act for the benefit of her children. She 
survived her husband, & died in 1914, having by 
her will bequeathed the policy moneys to four 
of her children only: — Held: (1) the contract 
was with the married woman alone ; (2) no 

interest passed to the children by reason merely 
of their being mentioned in the policy, & the 
four legatees were entitled to the policy moneys. 
— Re Burgess’s Policy (1915), 85 L. ,T. Oh. 
273 ; sub 7iom. Re Burges’s Policy, Lee v. 
Scottish Union & National Insurance Co., 
113 L. T. 443 ; 59 Sol. Jo. 510. 

Annotation Refd. lie Engclbach’s Estate, Tibbetts v. 

Engolbaoh, 11924] 2 Ch. 348. 

1221. Policy effected abroad — Benefit of 

wife & children — Insured domiciled In England.] — 

A policy of insurance on the life of a husband for 
the benefit of his wife children was effected by 
an Englishman domiciled in England through the 
English branch of an insurance co. which carried 
on business in New York : — Held : the policy so 
far as it consisted of a settlement of the policy 
moneys, must be construed in accordance with 
the law of the domicil of the insuring party. — 
Cropland v. Wkigley (1895), 73 L. T. 327 ; 
43 W. U. 073 ; 39 Sol. Jo. 705, C. A. 

1222. Rights of widow by subsequent 

marriage.] — Re Griffiths’ Policy, No. 1217, ante. 

1223. Appointment to second wife — 

Widow entitled.] — A man, having a wife living, 
effected two policies on ins life in accordance with 
the provisions of sect. 10 of above Act. The 
policy moneys were expressly made payable to 
Ids widow & children, or some or one of them, as 
he should by deed or will appoint. Ilis wife 
died, lie married again, & by deed appointed the 
policy moneys to his second wife if she should 
survive him & become his widow. He died 
leaving his second wife A children of both mar- 
riages surviving: — Held: (1) an after-taken wife 
is within above Act A the widow was entitled 
to the moneys. For this purpose there is no 
difference between sect. 10 of above Act, 1870, 
A Married Women’s Property Act, 1882 (c. 75), 

8; 11 ; (2) on the construction of the policies, 

if the second wife were outside above Act, she 
would still have been entitled by virtue of the 
contract with the insurance co. — Re Parker’s 
Policies, [1900] 1 Ch. 520 ; 94 L. T. 477; sub 
nom. Re Parker’s Policies, Parker v. Parker, 
75 L. J. Oh. 297 ; 54 W. 1L 329 ; 22 T. L. It. 
259 ; 50 Sol. Jo. 272. 

Sec, also , No. 1227, post . 

1224. Married Women’s Property Act, 1882 
(c. 75) — Joint policy In favour of survivor — Within 

Act.] — A husband has as such an insurable interest 
in his wife’s life ; & therefore it is not necessary 


in order to establish the validity of a policy of 
insurance effected by a husband upon the life of 
his wife to give affirmative evidence as to the 
existence & extent of a pecuniary interest of the 
husband in the life of his wife. The interest is 
presumed to the extent of the amount insured 
by the policy. A husband & his wife effected 
with an insurance association a policy whereby, in 
consideration of a premium of which each paid 
part, a sum of money was made payable upon the 
death of whichever of them should die first to 
the survivor. The wife having died, the husband 
brought an action upon the policy to recover 
the policy money : — Held : upon the footing that 
the policy was an insurance by the husband upon 
the life of the wife, notwithstanding Life Assur- 
ance Act, 1774 (c. 48), it was not necessary, in 
order to maintain the action, that jiltf. should 
prove that he had any pecuniary interest in the 
life of his wife. 

I am of opinion that this policy should be read 
distributively as an insurance by the wife on her 
own life expressed to be for the benefit of her 
husband contingently on his surviving her, A by 
the husband on his own life for the benefit of his 
wife contingently on her surviving him ; & that 
such an insurance is perfectly legal ; but inasmuch 
as the wife’s insurance takes effect under Married 
Women’s Property Act, 1882 (c. 75), s. 11, the 
husband would have to take out administration 
to her estate in order to comply with the sect, 
before he could give a valid receipt for the sum 
assured (Farwell, L.J.). — Griffiths t\ Fleming, 
[1909] 1 K. B. 805 ; 78 L. J. K. B. 507 ; 100 L. T. 

7 05 ; 25 T. L. It. 377 ; 53 Sol. Jo. 340, C. A. 

-/ u notation Reid. He Bradley & Essex & Suffolk Accident 

indemnity Soc\, flit 1 2] 1 K. B. 415. 

1225. Policy with trust for wife & children 

— Option to convert or substitute at stated date — 
Assignment for benefit of creditors — Objects of 
trust entitled to benefit of option.] — By a policy 
effected by a husband on his own life, the insurance 
co. contracted t-o pay to E., t he wifo of the insured, 
for her sole use, if then living, &, if not living, 
to the children of the insured or their trustee for 
their use, or if there should be no sucli children 
surviving, then to the exors., administrators, or 
assigns of the assured, the sum of £1,000. On 
the back of the policy were various conditions, 
from which it appeared that the policy was issued 
on the semi-tontine plan ; that the tontine 
dividend period expired on June 20, 1910 ; that 
no dividend was to be allowed unless the insured 
survived the completion of that period & the 
policy should be then in force ; that the surplus 
or profits derived from semi-tontine policies not 
in force when their respective tontine dividend 
periods expired were to be apportioned among 
such as completed their periods ; & that on 

June 20, 1910, the insured in question, if the policy 
was then in force* would have the option of 
(a) withdrawing in cash the policy’s entire share 
of the assets ; (b) of converting the same into a 
paid-up policy for an equivalent amount ; (c) of 
withdrawing in cash the share of accumulated 


Assurance (Scotland) Act, 1880, s. 2, c 
l>olicv of assurance effected by any 
married man on his own life & expressed 
on the face of it to be for the benefit 
of his wife or of his children shall bi 
S/S 1 # 10 ^ a trU8t fl > r their benefit:— 
« a widower was a “married 

Tr l S« n , tho 8t,nH0 of the Act.— 
iVhNNBny 8 TltUSTKK v. Su auck (1805), 

23 ^ ( o L T 0f rr? 08 ? 1 ‘> 146 i M So. Ij. It. 

3 S. L. T. 180. — SCOT. 


n. Policy for benefit of wife — 


Whether part of husband's estate.] -- 
A. effected a policy of insurance on his 
life in favour of his wife, should she 
survive him, but in the event of her 
predeceasing him then the policy to 
revert to his exors., administrator, or 
assigns. A died, survived by liis wife, 
leaving a trust-disposition & settle- 
ment by which he made provisions in 
his wife’s favour to bo accepted bv her 
“ as in full satisfaction of all jus rdickr, 
torco or other claim of any kind com- 
petent to her through my docoa.se ” : — 


Held : the wifo was the primary 
creditor imder the policy of insurance ; 
t-ho sum due under the policy did not 
form part of A.*s citato at Ins cleat n, 
& the widow was entitled to the sum in 
the poliev as well as the provision iu 
her favour.-— Hay’s Trusts v. Hay 
(I tKU), (* F. (Ot. of Sess.) 978 ; 41 Sc. 
L. B. 890.— SCOT. 

0 . Endowment policy — Hus- 

band predeceasing wife.] — A married 
man effected with a life assurance 
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Sect. S. — Disposition between husband and wife: 

Si ib-sect 2 , i?., C. D. ; 3, X.] 

surplus & continuing the policy on the ordinary 
plan ; or (d) of continuing the assurance for the 
original amount & applying the entire dividend 
to the purchase of an annuity payable together 
with the annual dividends in cash to insured or 
his assigns. Insured’s wife died before the com- 
pletion of the dividend period, leaving one 
daughter. In 1905 insured assigned his property 
to a trustee for the benefit- of his creditors, A the 
terms of the assignment were wide enough to 
include the policy if capable of assignment. On 
the expiration of the dividend period insured was 
still alive, A the trustee for his creditors claimed 
the right to exercise the first option A of receiving 
the entire assets for the creditors : — Held : (1 ) the 
options under the policy could only be exercised 
for the benefit of the persons for whom the trust 
was created ; (2) so long as any objects of the 
trust remained unperformed the trusts could not 
be defeated ; (3) the options must be exercised 
in the best manner for the benefit of those entitled, 
A (4) the proper course was for the insurance co. 
to issue a paid-up policy within the meaning of 
option (b) for the benefit of the child or children 
surviving the insured, A if there should be none 
the benefit of it would fall into his estate. — lie 
Equitable Life Assurance Society of United 
States Policy A Mitchell (1911), 27 T. L. 1L 
213. 

1226. Policy for wife’s benefit — Husband 

murdered by wife — Right of husband’s executors to 
recover — Failure of trust for wife.] — The exors. of 
a person who has effected an insurance on his life 
for the benefit of his wife can maintain an action 
on the policy notwithstanding that his death was 
caused by a felonious act of his wife. The trust 
created by the policy in favour of the wife under 
sect. 11 of above Act, having become incapable 
of performance by reason of her crime, the in- 
surance money becomes part of the estate of the 
assured, A as between his legal representatives A 
the insurers no question of public policy arises 
to afford a defence to the action. — C leaver v. 
Mutual Reserve Fund Life Assocn., [1892 1 
Q. B. 147 ; 01 L. .L Q. B. 128 ; 00 L. T. 220 50 

J. P. 180 ; 40 W, IL 230 ; 8 T. L. 11 139; 30 
Sol. Jo. 100, C. A. 

Annotations Apld. Tie Burgess's Policy (1915), 85 L. J. 

Ch. 273 ; lie, Engclbaeh’s Estate, Tibbetts r. Kngclbnoh, 

[1024] 2 ('ll. 3 is. Retd. Jrt the Estate of Hall, Hall r. 

Knight & Baxter, 11914] P. I. Mentd. Yates r. Kytflu- 

Taylor & Wark, [1899] W. N. 141 ; Gordon r. Metro- 
politan Police Chief Comr., 11910] 2 K. B, 1080 ; Jn the 

(foods of Clip pen (1011), SO L. J. P. 4 7. 

1227. Policy for benefit of wife & children 
— Right of widow by subsequent marriage — Jointly 
with children of both marriages.] — A man, who 
had a wife A children? effected a policy of assur- 
ance on his life under sect. 1 1 of above Act. The 
policy was expressed to he for the benefit of his 
wife A children. The wife died A the man mar- 
ried again, A had a child by his second wife. 
On his death ; — Held : the widow A her child 
were entitled to participate jointly with the 
children of the first marriage."- lie Brownpj’s 
Policy, Browne v. Browne, [1903] 1 Oh. 188; 
72 L. J. Oh. 85 ; 87 L. T. 588 ; 51 W. It. 304 ; 
19 T. L. R. 98. 

Annotations ;~ Diatd. lie Griffith’s Policy, [1003] 1 Ch. 739. 

society a policy of assurance, described 
ns an “ endowment bond.” The 
society undertook, in the event of the 
husband’s death, before the expiry of 
twenty years, to pay the principal eum 
assured to his widow, whom failing, to 


Folld. lie Parker’s Policies, [1900] 1 Ch. 52G. Mentd. 

He Coley, Hollinshead v. Coley, [1903J 2 Ch. 102. 

Compare Nos. 1217, 1223, ante . 

1228. “On his own life ” — Endowment 

policy for benefit of wife.] — A husband effected a 
life or twenty years’ endowment policy with an 
insurance society, the money being payable on 
his death or on his surviving the twenty years. 
The policy was expressed to be for the benefit 
of his wife if lie died within the twenty years 
leaving her surviving, otherwise for the benefit 
of liimself or his estate. The husband died within 
the twenty years leaving his wife surviving 
Held : (1 ) the policy though immediately payable 
if the husband survived the twenty years was a 
policy effected “ on his own life ” within sect. 11 
of above Act ; (2) in the event that had actually 
occurred a valid trust for the wife was created 
within that sect . — lie Ioakimidis’ Policy Trusts, 
Ioakimidis v. IIartcup, [1925] Uli. 403 ; 133 

L. T. 790 ; 41 T. L. R. 480 ; 09 Sol. Jo. 002. 

Construction of policy.] — Sec, generally, In- 

surance. 

Effect of bankruptcy of husband .] — See Bank- 
ruptcy, Vol. V., p. 080, Nos. 0010-0012. 

C. Appointment of Trustees . 

See Married Women’s Property Act, 1870 
(c. 93), s. 10 ; Married Women’s Property Act, 
1882 (c. 75), s. 11. 

1229. Jurisdiction to appoint — Unpaid premiums 
due to husband’s incapacity — Exchange by trustees 
for fully-paid policy.] — Deft, effected a policy on 
his life for the benefit of his wife A children under 
Married Women’s Property Act, 1870 (c. 93), 
s. 10. He became bkpt. A mentally deranged, A 
was unable to pay the premiums. By the mles 
of the insurance society the policy could be ex- 
changed for a fully paid up policy of smaller value, 
A thus preserved from lapsing. The wife A only 
child of deft, brought this action, claiming the 
appointment of a trustee of the policy, A that 
such trustee might be authorised to exchange the 
policy for one fully paid up : — Held : the ct. 
under its general jurisdiction had power to appoint 
two trustees ; A judgment was given to that 
effect, A otherwise as claimed. — Schultze r. 
SniULTZE (1887), 50 L. J. Cli. 350 ; 50 L. T. 231. 

1230. Mode of application — Petition.] — Applica- 
tion for the appointment of trustees of a policy 
of life assurance, effected under Married Women’s 
Property Acts, for the benefit of the wife A 
children of the assured, rimy be made by petition. 
— lie Atkinson's Policy Trusts (1895), 13 R. 
285. 

1231. How intituled — Policy under Married 
Women’s Property Act, 1870 (c. 93).] — A petition, 
presented since the coming into operation of 
Married Women’s Property Act, 1882 (c. 75), for 
the appointment of trustees of the proceeds of a 
life policy effected by a husband, under Married 
Women’s Propeity Act, 1870 (c. 93), for the benefit 
of his wife A children, ought to be entitled in the 
matter of the Act of 1882.-- -lie Soutar’s Policy 
Trusts (1884), 20 Ch. 1). 230 ; 54 L. J. Ch. 250 ; 
50 L. T. 202 ; 32 W. It. 701 . 

Annotations : — Consd. lie Turnbull, Turnbull v. Turnbull, 

11897 J 2 Ch. 415. N.F. He Kuyper’B Policy Trusts, 11899J 

1 Ch. 38. 

1232. .1 — A widow, whose husband 


the husband’s exors., administrators 
or assigns. The husband having died 
within the twenty years, survived by 
bis widow, & his estate having been 
sequestrated: — 77 eld: t ho policy was 
“ for the benefit of his wife ” within 


Married Women’s Policies of Assurance 
(Scotland) Act, 1880, s. 2, A the pro- 
ceeds fell to the widow A not to 
the husband’s creditors. — Ciiuystal’s 
I’ lirSTKE V. CnUYSTAL, [1U12J S. C. 
1 003.— SCOT. 
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died in 1898, petitioned for the appointment of 
trustees to receive payment of the money secured 
by a policy of assurance effected by him in 1874, 
under above Act, & expressed to be for her benefit : 

- — Held : the petition was properly entitled only 
in the matter of above Act . — Re Kuyper’s 
Policy Trusts, [1899] 1 Ch. 88 ; 08 L. J. Oh. 
10 ; 79 L. T. 480 ; 47 W. It. 238. 

1233. Necessity for appointment — Husband 
dying after Married Women’s Property Act, 1382 
(c. 75) — Policy under Married Women’s Property 
Act, 1870 (c. 93).] — A policy for the benefit of a 
wife & children elTected under Married Women’s 
Property Act, 1870 (c. 93), s. 10, by a husband who 
dies after tho commencement of Married Women’s 
Property Act, 1882 (c. 75), does not vest in the 
legal personal representatives of the husband in 
trust for the beneficiaries as provided by Married 
Women’s Property Act, 1882 (c. 75), s. 11, but a 
trustee must be appointed under Married Women’s 
Property Act, 1870 (c. 93), s. 10. — Rc Turnbull, 
Turnbull v . Turnbull, [1897] 2 Oh. 415 ; 00 
L. J. (’ll. 719 ; 77 L. T. 47 ; 40 W. It. 3 ; 13 
T. L. K. 540 ; 41 Sol. Jo. 077. 

Annotation : — Folld. lie Kuypor’s Policy Trusts, 11899] 1 
Ch. 38. 

L ). J*aymcnt of Premiums by Husband. 

1234. Pre-nuptial policy on own life by wife — 
Assignment by husband & wife — Husband’s lien 
for premiums.] — A husband paid the premiums on 
a policy on the life of his wife taken out by her 
before marriage. The policy was assigned by the 
husband & wife to secure an obligation of the 
husband. The wife survived : — Held : the hus- 
band’s estate had no lien on the policy for the 
premiums . — Re Leslie, Leslie v. French (1883), 
23 Ch. D. 552 ; 52 L. J. Ch. 702 ; 48 L. T. 504 ; 
31 W. R. 501. 

Annotations : — Consd. Strutt r. Tippett (1890), 02 L. T. 
4 75. Refd. Leigh v. Dickcson (1883), 12 Q. It. 1). 194 ; 
Fttlcke v. Scottish Imperial liihce. (1880), 34 Ch. 1). 234 ; 
lie Fitzgerald, Surmati v. Fitzgerald (1904), 90 L. T. 206 ; 
He Peurce, [1909J 2 Ch. 4 92 : Rc McKerrell, Me Ferrell 
v. Gowuns (1912), 82 L. J. Ch. 22 ; Rc Jones Settlint. 
Stunt v. Jones, [1915] 1 Ch. 373. Mentd. Rc Winchilsca’s 
Policy Trusts (1888), 39 Ch. I>. 108 ; The Ripon City, 
11898] P. 78 ; Kenrick v. Mountsteven (1899), 4 8 \V. K. 
141 ; Re Phillips, [19141 2 K. 13. 089 ; Re Stokes, h'j - p. 
Hellish, [1919] 2 K. It. 250. 

1235. Policy on own life by husband — Assign- 
ment for benefit of wife & children — Rights of 
creditors on husband’s bankruptcy.] — The pay- 
ment of a premium on a life policy is not to be 
regarded as securing a certain part of the money 
assured by the policy. The whole of the pre- 
miums are paid to keep up t lie policy, A no pro- 
portionate part of the money payable under it 
is represented by the payment of any particular 
premium. Consequently, where the owner of a 
policy on his life by a post-nuptial settlement in 
1877 assigned it to trustees for his wife & children, 
& he himself continued to pay the premiums 
voluntarily, being under no covenant with the 
trustees to do so, & in 1899 became bkpt. & died : 
— - Held : no part of the payments of premiums 

PART VI. SECT. 8, SUB-SECT. 2.— D. 

p. Policy on oum life by husband — 

7 n favour of wife d> her heirs — Rights of 
creditors on hustmnd’s bankruptcy.]— 

A husband who had executed no ante- 
nuptial marriage contract, took a 
policy of insurance on his own life in 
favour of his wife & her heirs, exe- 
cutors or assignees &, paid tho annual 
premium from his own funds. A few' 
wrecks before his death he was se- 
questrated : — Held : the policy had 
been taken as a provision for his wife, 
jc was not to bo regarded as a donation 
A ho was not revoked by the husband's 


during th<$ ten years preceding the bkpey. was 
a “ settlement ” withm Bankruptcy Act, 1883 
(c. 52), s. 47, so as to entitle the trustee in bkpey. 
to any proportionate part of the policy moneys. 
— Re Harrison & Ingram, Ex p. Whinney, 
[1900] 2 Q. B. 710 ; 69 L. J. Q. B. 942 ; 83 L. T. 
189 ; 49 W. R. 2 ; 16 T. L. R. 530 ; 44 Sol. Jo. 
073 ; 7 Mans. 378, C. A. 

Sec , generally , Insurance. 


Sub-sect. 3. — Equity of Exoneration. 

A. When Arising . 

1236. General rule.] — (1) The question whether 
a married woman who charges her propert y with 
money for tho purpose of paying her husband’s 
debts is entitled to have her property indemnified 
by him against the charge is a matter of inference 
to be drawn from the circumstances of each parti- 
cular case, & where it appears that the debts, 
though legally the debts of the husband, were 
contracted to pay the expenses of the extravagant 
mode of living of both the wife & the husband, 
no inference of a right to indemnify will be drawn 
in her favour. 

This doctrine applies in a case where the charge 
is made by the order of the ct. under sect. 39 of 
Conveyancing Act, 1881 (c. 41) ; & the silence of 
such an order as to the wife’s right to indemnify 
is not necessarily fatal to her right, though it is 
one of the circumstances to be taken into 
consideration. 

(2) In cases where orders have been made under 
sect. 39 of the Act, it is the order of the ct. which 
binds the estate of the wife, not what she does 
when the restraint on anticipation is removed. 

(3) Costs of resps. on an unsuccessful appeal by 
a married woman, pltf. in the action, ordered to 
be paid out of property of hers, subject to a 
restraint on anticipation under Married Women's 
Property Act, 1893 (c. 63), s. 2 . — Paget v. Paget, 
LI 898] 1 Ch. 470 ; 07 L. J. Ch. 266 ; 78 L. T. 306 ; 
46 W. R. 472 ; 14 T. L. R. 315 ; 42 Sol. Jo. 378, 
C. A. 

Annotations : — As to (1) Apia. Re Shaw, Shaw' r. Jones 

(1905), 94 L. T. 93. Consd. Hall r. Hall, [19111 1 Cli. 

4 87. Generally , Mentd. Barron r. Willis, [18991 2 Ch. 

578 ; Rc Bentinck, Bentinck v. Bentinck (No. 2) (1899), 

80 L. T. 71 ; Dixon v. Steel (1901), 70 L. J. Ch. 794. 

1237. Encumbrance of wife’s property — For 
benefit of husband — Recoupment out of husband's 
estate.] — A. joined with B. her husband in making 
a mtge. for years of her inheritance, to raise money 
to buy a place. B. covenanted in the mtge. to pay 
the money, & on payment thereof b\ T the proviso 
the term w T as to cease. The mtge. was after- 
wards assigned, & the proviso was that on pay- 
ment by them, or either of them, the term was to 
be assigned as they or either of them should direct. 
B. by letter soon after the mtge., promised his 
wife to apply the profits to pay it off. He paid 
off the mtge. & took an assignment in trust for 
himself, & by will gave it to a second wife ; the 

husband married again, & granted an 
assignation of the samo policy in 
indent ical terms in favour of his 
second wife. The second wife sur- 
vived him : — Held : in the absence of 
evidence that the assignation iu favour 
of the ilrst wife was an onerous trans- 
action, it must be presumed that it 
was intended merely as a provision for 
her in the event, of her survivanoe, & 
as she ha<i not survived, the proceeds 
of the policy did not form part of her 
estate ; Sc claim for the second wife 
sustained. — PlRIK v, PlRlE, [1921] S. C. 
781 ; 58 Sc. L. li. 538.— SCOT. 


sequestration : & therefore his creditors 
were not. entitled to the sum contained 
in It. — G allow a v v. Craio (1861), 23 
I)unl. (Ct. of Sess.) 12 ; 4 Macq. 267 ; 
33 Sc. Jur. 649, H. L— SCOT. 

q. Assignment to wife with - 

out consideration — Wjfc predeceasing 
husband — Assignment to second wife.] 
— A husband who had mude no ante- 
nuptial provision for his wife, assigned 
to her a policy of assurance upon his 
life payable at his death. Tho assig- 
nation bound the husband to pay the 
premiums, which In fact ho did. The 
wife predeceased the husband. The 
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Sect. 8. Disposition between husband and wife: 
Subject. 3, A.l 

son & heir brought a bill to have the mtge. assigned 
to him. The ct. would not relieve him, but on 
payment of principal, interest A costs ; but this 
decree was reversed upon an appeal to the House 
of Lords. — Huntington (Earl) v. Huntington 
(Countess) (1702), 2 Vera. 437 ; 2 Bro. Pari. 
Cas. 1 ; 2 Eq. Oas. Abr. 672 ; 23 E. H. 881, H. L. 

Annotations Folld. Pocock t\ Leo (1707), 2 Verm 604. 
Consd. Tate r. Austin (1714), 1 P. Wins. 264; Kinnoul 

8l W“- ? 02 ’ »■ Refd. Jackson r. limes 

ffinaul'iiJ-it icrm. rugtt ' 1181,81 1 Ch - 470 

*238. * - -.]• A his wife mort- 

gaged the wife’s estate, A: A. covenanted to pay 
the money, but the equity of redemption was 
reserved to them A their heirs. A. died & his 
wife survived : — Held : the mtge. should bo dis- 
charged out of the husband’s estate. 

The husband having had the monev, is in equity 
the debtor {per Cur. ).— Pocock i\ Lee (1707), 

2 Vera. 604 ; 23 E. K. 095. 

Ar lir«L a /J al l? ~ Refd / Jackson r. Parker (1770), Aml>. 687. 
mentd. House v. Jones (1814), 4 L. T. O. S. 129 A. 

1239. .] — The wife joined with 

her husband in a fine to raise £400 by mtge. of 
her own estate, to buy a place for her husband. 
Husband died : Held : the mtge. should be paid 
out of the husband’s personal estate, if there 
was enough to pay all his other debts. 

All the husband’s debts, though by simple 
contract , shall be preferred to the mtge. — Tate 

o\^ US .T IiS o (l714 ^ 1 P - Wins. 264 ; 2 Vera. 689; 
24 E. It. 382, L. C. 

Annotations : — Consd. Clinton r. Hooper (1791), 1 Yes. 173: 

US$4). Kay, 613. Refd. Kinnoul 

1240. Mortgage before marriage.] 

—A covenant to pay the mtge. money not suable 
m equity, unless covenantor receives the money ; 
as where a feme sole , seized of lands subject to a 
mtge., married B. A the mtge. is assigned, A B. 
m the deed of assignment covenants to pay the 
money A dies, his personal estate not liable in 
equity to pay the mtge. money. — Bagot v. 
Ougiiton (1717), 1 P. Wms, 347 ; 24 E. R. 420, 

la V>* 

Ann-otat ions .—-Consd. Clinton v. Hooper (1791K 3 Pro. 

C. C. 201 ; Put v. Pitt (1823), Turn. A: It. 180 ; Geo r. 

U8.><), 8 L & It. 313. Refd. Leman v. Newnhum 
(1747), IV hen. 51; Kinnoul r. Money (1767), 3 

un an V?i° 2, n ,' ; Tvvf : deJI v - Twcdell (1786), 2 Bro. C. C. 

; Clarendon r . Barham (1842), 1 Y. & C. Ch. Cam. 
688 ; Nelson v. Booth ( 1 HC* 7 ), 27 L. J. Ch. 110. 

1241. 


husband has a mtge. 
upon his estate, the wife joins with him iri charging 
her own, if she survives, her estate Bhall be looked 
on only a pledge, A she is intitled to be satisfied 
out of his estate, as standing in the mtgee.’s place. 

EK ™l"c’' COWLET (1742), 2 Atk. 383 ; 2(1 

A 'J.'J'/a/imw’.-— Refd. Hudson v. Carmiolmel (1S.H), Kay, 
928 ®* en “** btowoll v. ItobJUitton (1837), 3 Bing. JN. C. 

* 24,2 *. •] — Regularly where the 

wife joins with the husband in mortgaging her 
estate, -A the husband covenants for payment of 

i 1 u 4 . morie ? rj upon the husband as 

debtor, A it is presumed, that the wife meant only 
by joining in the security to make the creditor safe. 
Otherwise it is w here the mtge. is made at the same 
time as the settlement, A the husband covenanted 
for payment for the satisfaction of the creditors ; 
for it is then presumed the whole was but one 
transaction, A the estate should be charged, A 
especially if done to pay any of the wife’s debts 
or charges upon her estate ; A though more money 
was raised than sufficient for that purpose, as 


the transaction was single, I must suppose the 
parties had an uniform intention ; A in the pre- 
sent case it appears that it was intended that the 
wife’s estate should be charged, A I hold that the 
husband shall only keep down the interest for life 
(Lord Tiiurlow, C.). — Lewis v . Nangle (1752), 
1 Cox, Eq. Cas. 210 ; Amb. 150 ; 2 Ves. Sen. 
431 ; 29 E. R. 1140, L. C. 

Annotations: — Consd. Kinnoul v. Money (1767), 3 Swan. 

202, n.; Clinton v. Hooper (1791), 3 Bro. C. C. 201; 

Jacknon r. Innea (1819), 1 Bli. 104. Refd. Dawson v. 

Bank of Whitehaven (1877), 6 Ch. D. 218 ; Paget v. 

Paget, (1898J 1 Ch. 470 ; Hall v. Hall, [1911] 1 Oh. 487. 

Hentd. Anon. (1789), 1 Ves. 29 ; lioyso t\ Rossborough 

(1854), 3 Do G. M. & G. 817. 

1243. .] — Where a wife’s estate 

is mortgaged for the benefit of the husband, she 
has a right to stand as a creditor ; but this may 
be repelled by evidence to show her intention to 
the contrary. 

If the heir will tell the exor. to pay the legacies, 
A that he will not press him for the exonei'ation 
of the estate, A the exor. pays on that assurance, 
the exor. shall not be called on afterwards, or the 

legatees be obliged to refund In this case 

she has by her declaration to the exor. clearly dis- 
claimed her right (Lord Tiiurlow, C.).— Clinton 
r. JJooper (1791), 3 Bro. C. O. 201 ; 1 Ves. 173 ; 

I Hov. Hupp. 65 ; 29 E. R. 490. L. C. 

Annotations : — Consd. Hudson r. Carmichael (1854), Kay, 
613 ; Hall r. Hull, [1911] 1 Ch. 487. Refd. Bu8cond>e v. 
Hure (1818), 6 Dow. 1 ; Thomas v. Thomas (1855), 2 
K. 6c J. 79 ; Paget v. Paget, 11898] 1 Ch. 470. 

1244. .] — A wife who pledges her 

separate property for the debt of her husband, is 
entitled to have his property comprised in the same 
security first applied as between the wife A hus- 
band A his general assignee. Where a wife has 
an adequate settlement to her separate use, she 
is riot entitled to a further provision out of a life 
interest to her, which the husband takes jure 
niariti , except in case of his desertion or insolvency. 

A feme covert may file her bill to avoid an annuity 
charged upon her separate property, without 
offering to repay the consideration ; nor is there 
any lien for the consideration upon her separate 
property. — A guilar v . Aguilar, Lousada (1820), 

5 Madd. 414 ; 56 E. R. 953. 

Annotations : —Reid. Johnson v. Gallagher (1861), 3 Dc 
G. F. Sc J. 494 ; He Trueman, E.r p, Trueman (1872), 

42 L. J. Bey. 1 ; Giacometti i*. Prodgcra (1873), 8 Ch. 

A op. 338 ; London Chartered Bank of Australia v. 
Lemprttre (1873), L. It. 4 P. C. 572 ; Nicholson v. Carlino 
(1874), 22 W. II. 819. Mentd. MaiiHfleld v. Ogle (1855), 

21 L. J. Ch. 150. 

1245. .] —Husband A wife 


mortgage the wife’s estate, for the benefit of the 
husband ; after the husband’s death, the wife, 
being his personal representative, pays the interest 
of the mtge. during her life ; her devisees are 
entitled to have the mtge. redeemed out of the 
real assets of tin* husband. — Wilkinson v. Beale 
(1823), 1 L. J. O. 8. Ch. 89. 

1246. .]— In 1772 a husband A 

wife mortgaged their respective estates for securing 
a^debt of the husband. The husband died in 
1776, A in 1782 the produce of his estate was 
brought into ct. A accumulated. The wife died 
in 1805, A in 1832, the husband’s mtge. creditor, 
neglecting to prosecute his claim against the 
husband’s assets, obtained payment out of the 
produce of the wife’s estate. In 1840, the heir 
of the husband petitioned for payment out of ct. 
of the accumulated fund arising from the husband’s 
estate, A a reference was mado to ascertain the 
incumbrances thereon. An unpaid judgment 
creditor of the wife carried in a claim, which having 
been disallowed, as founded on a mere equity, he, 
in 1841, filed a bill against the heir of the husband 
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& the representative of the wife, to establish his 
claim against the fund : — Held : the husband’s 
debt having been paid out of the wife’s estate, 
her estate had a right to be recouped out of the 
estate of the husband. — Lancaster v. Evors 
(184b), 10 Beav. 154 ; 10 L. J. Oh. 8 ; 50 E. K. 
541 ; affd. (1848), 10 Beav. at p. 108, L. 0. 

Annotation, l)row v. Lockett (1863), 32 Beav. 

499. 

1247. J — A married woman » 

entitled to property under a settlement to her 
separate use, concurred with her husband in raising 
money upon mtge. of it by a deed, which expressed 
that the money was borrowed by & paid to her- 
self & her husband, but contained a covenant by 
the husband for repayment : — Held : the pre- 
sumption was that the money was received by 
the husband, but that this presumption might 
be rebutted by extrinsic evidence. 

In the absence of such evidence, the wife was 
only a surety for the husband, & was, after his 
death, entitled as against his other creditors to all 
the rights incident to that relation, & therefore had 
a right to have the debt paid o*T. as a specialty 
debt, out of the husband’s assets. If the mtge. 
be of the wife’s freehold estate not settled to her 
separate use, she is still a surety, & has all the 
rights of a surety, except j)erhaps as against her 
husband’s other creditors. 

Qu . : whether, in this last case, if her estate 
has paid olT the mtge., she has only a right to be 
repaid out. of her husband’s assets after all his 
other creditors by simple contract. — Hudson v. 
Carmichael (1854), Kav, 013 : 2 Eq. ltep. 1077 ; 
23 L. J. Ch. 803 ; 23 L. T. O. S. 108 ; 18 Jur. 
851 : 2 W. R. 503 ; 00 E. It. 200. 

A n notations Distd. lie Smallpcice, Ex p. Smallpeie© 

(1857), 30 L. T. O. S. 262. Folld. Hall v. Hall, [1911] 

1 Ch. 4S7 . Refd. Paget v. l'aget., [1898] 1 Ch. 470; 

Dixon v. Stool (1901), 70 L. J. Oil. 794. Mentd. Ferguson 

v. Gibson (1K72), L. It. 14 Eq. 379 ; Barron v. Willis, 

[1899] 2 Ch. 578. 

1248. — — Mortgaged property out of 

Jurisdiction.] — If pit f . who is domiciled in this 
country sues a British subject here in respect of, 
or to have the foreign real estate of the y>ltfs. 
exonerated by deft, from a money demand, & 
such deft, appears to the suit, this et. will enter- 
tain it, although deft, may be actually residing 
abroad, & the whole subject-matter of the suit, 
ultra the mere personal claim of pltf., may be in a 
foreign country & out of the jurisdiction of the ct. 

A Scotswoman was married, according to the 
law of Scotland, to X., whose domicil of origin 
W'as English. The husband & wufe then joined in 
executing two Scottish instruments, purporting 
to charge the wife’s reversionary interest in her 
Scottish realty with the payment of a debt due 
from the husband to a Scottish creditor. The 
wife was divorced by the law of Scotland, on the 
ground of her adultery ; after which she xvas mar- 
ried to Y., a domiciled Englishman. The wife’s 
reversionary interest fell into possession ; & she 
<& her second husband then filed a bill in this ct. 
against X., who was residing out of its jurisdiction, 
but who appeared to the suit, praying a decree 
for the payment of the debt, or for the exoneration 
by him of the wife’s Scottish realty therefrom : — 
Held : pltfs. were entitled to the relief which they 
sought. — Drummond v . Drummond (1808), 3*7 
E. J. Oh. 811 ; 18 L. T. 890 ; 17 W. R. 6. 

1249. Part proceeds for husband’s benefit — 

Recoupment pro tanto.] — There are many cases 
jn equity where, money having been borrowed on 
tnofiecurity of the wife’s estates, for the discharge 
J? ** . k^band’s debt, relief has been given & 
the wife’s estate exonerated, at least until the 


husband’s debt has been exhausted . . . & 
the rule appears to have been applied where the 
money borrowed was in part only for the discharge 
of the husband’s debt, & in part for that of the 
wife’s, contracted before marriage. There the 
wife’s estate will be exonerated in part ; for that 
part she will be considered to have been his 
creditor ; & for the remainder her estate will be 
liable. The same principle seems clearly . appli- 
cable in the converse case, where the object of 
the proceeding is to charge the personal estate of 
the husband, primarily, & exoneration is sought 
for that, by throwing the primary charge upon 
the wife’s estate, on the ground of the covenant 
having been only for a discharge of her debt 
(Coleridge, J.). — Gee v. Smart (1857), 8 E. & B. 
313 ; 26 L. J. Q. B. 305 ; 29 L. T. O. S. 278 ; 3 
Jur. N. S. 1056 ; 5 W. R. 761 ; 120 E. R. 110. 

1250. Property not for separate use — Right 

not affected.] — Hudson v . Carmichael, No. 1247, 

ante. 

1251. Restrained property charged by order 

of court — Silence of order as to right to recoup— 
Right not prejudiced.] — Paget v. Paget, No. 1236, 

ante. 

1252. Husband's right against wife’s estate — 
Covenant by husband to repay — Mortgage not 
benefiting husband.] — Gray v . Bowman, No. 1269, 

post. 

1253. Mortgage of husband’s & wife’s property— 
Mortgage debt paid out of wife’s property — Right 
to interest.] — Husband &; wife mortgaged their 
respective estates for securing the husband’s 
debt. Both estates were sold & conveyed free 
from the mtge., &> in 1832 the debt was paid out 
of the produce of the wife’s estate. In 1841 a 
bill was liled to have the amount recouped out 
of the produce of the estate of the husband which 
was in ct. : — Held : the representative of the wife 
was not entitled to interest on the amount paid. 
— Lancaster v. Evors (1847), 10 Beav. 266; 
16 L. J. Ch. 308 ; 50 E. It. 585. 

Annotation .* — Refd. Hudson v. Carmichael (1854), 2 Eq. 

Hop. 1077. 

1254. Exercise of joint power of appointment — 
By way of mortgage for husband’s benefit — Wife 
entitled to moiety in default — No equity raised.] — 

(1) By a post-nuptial settlement in 1832, three 
estates, the property of the husband, wx*re limited 
to the husband for life, remainder to such uses 
as husband & wife should jointly appoint for the 
purpose of raising money by way of mtge. or 
otherwise, &> in default of such appointment to 
a trustee for a term of years upon trust to raise 
sums not exceeding £600, to pay debts of the 
husband, remainder to the wife for life, remainder 
as to one moiety to the husband in fee, & as to 
the other moiety to such uses as the wife should 
appoint, & subject thereto to herself in fee. In 
1835 the joint pow*er of appointment was exer- 
cised to raise tw r o sums of £600 & £400 to pay debts 
of the husband : — Held : the wife’s moiety was 
not entitled to be indemnified to the extent of 
these sums out of the husband’s moiety ; the 
property being absolutely in the hands of a 
rntgee. in priority to these limitations, <fc not having 
been conveyed by the w T ife, but having been 
appointed merely in exercise of a joint power : 
& the wife’s estate having been expressly limited 
to her in default of execution of the power. 

(2) Three estates, when put into settlement, 
were subject two of them to two mtgees. amount- 
ing to £2,400, & the third to a third for £3,000. 
The husband being tenant/ for life, became insol- 
vent in 1841. In 1840 a judgment was recovered 
against him & duly registered. From 1841, the 
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Sect. 8.- — Disposition between husband and wije: 

Sub-sect. 3, A. & B. (a) (6), C . & D.] 

interest on the £3,000 fell into arrear, whilst the 
mtgees. of the £2,400 entered & received rents 
in excess of interest : — Held : the tenant for life 
was not entitled to have the benefit of the excess 
on the one estate until he had kept down the 
interest on the other. 

(3) But, inasmuch as, when the judgment was 
recovered, no sum had been paid by the tenant 
for life in discharge of principal, & he had become 
insolvent before any part of the profits received 
by the mtgees. could be applied in part payment 
of the principal, the judgment creditor was held 
to be subject to the same equities as affected the 
tenant for life ; & the appointee of the wife’s 
moiety was held entitled to have the arrears 
during the life of the tenant for life set off against 
the accumulations before the judgment creditor 
was entitled to stand as an incumbrancer against 
the wife’s moiety. It being alleged by the 
judgment creditor that no loss to the wife’s estate 
was sustained by letting the interest fall into 
arrear, the principal & arrears of interest being 
more than the value of the estate an inquiry was 
directed. — Sciiolefield v. Lockwood (18(53), 4 
I)e G. J. & Sin. 22 ; 3 New Hep. 177 ; 33 L. J. 
Oh. 106 ; 9 L. T. 400 ; 9 Jur. N. S. 1258 ; 12 
W. R. 114 ; 46 E. It. 832, L. 0. 

1255. Equity against mortgagee — Mortgage of 
reversionary interest — Trust to pay husband’s debt 
— Right to surplus.] — A., a married woman, who 
was entitled, for her separate use, to a rever- 
sionary interest in personalty, joined with her 
husband in assigning same to trustees for a bank- 
ing co., upon trust to receive same, & thereout 
in the first place to pay costs, & then to retain & 
pay to the co. the moneys due from the husband. 
The husband also assigned a policy of assurance 
upon his wife’s life, to be held on same trusts. 
There was no proviso for redemption or power of 
sale in the deed ; but the husband covenanted 
to pay the moneys secured. At the instance of 
the co., the usual foreclosure decree was made ; 
but the Lord Chancellor, considering that the 
wife was in the position of a surety, reversed this, 
as the co. could have no claim against her rever- 
sionary interest beyond what the trusts of the deed 
prescribed ; viz., to retain, out of the rever- 
sionary interest when it fell in, the moneys secured. 
— Stamford, Spalding & Boston Banking Co. 
v. Ball (1862), 4 De G. F. & J. 310; 31 L. J. 
Ch. 143 ; 5 L. T. 594 ; 8 Jur. N. S. 420 ; 10 
W. K. 196 ; 45 E. It. 1203, L. C. 

1256. Release of dower to facilitate mort- 

gage — Insufficient to raise equity.] — A wife mar- 
ried before Dower Act, 1833 (o. 105), joined, for 
the purpose of releasing her dower, with her 
husband in mortgaging his freehold estate, to 
secure his debt. By the mtge. deed the equity of 
redemption was reserved to the husband : — Held : 
(1) the wife’s right to dower was extinguished in 
equity as well as at law, A she had no right to 
redeem the estate . (2) as she had pledged no 

estate recognised by a ct. of equity, & had under- 
taken no personal liability on behalf of her hus- 
band, she had no right in the character of a surety 
for his debt to have the value of her dower made 
good after his death out of the surplus proceeds 
of sale of the property which had been during his 
life sold by the mtgee. under a x>ower of sale con- 
tained in the mtge deed. — Dawson v . Bank of 
Whitehaven (1877), 6 Ch. D. 218 ; 46 L. J. Ch. 
884 ; 37 L. T. 64 ; 26 W. It. 34, C. A. 

Annotation : — As to (1) Distd. Meek v. Chamberlain (1881), 

8 Q. B. D. 31. 


1257. : — .] — The owner in fee of certain 

lands died intestate, leaving a widow entitled to 
dower thereout. The heir-at-law executed a 
mtge. of the lands to secure a sum of money 
advanced to him by a building society. The 
widow was a party to the mtge. deed, by which, 
“ for the purpose of extinguishing her right to 
dower,” she granted & released the lands to the 
mtgees., the trustees of the building society. It 
was provided by the deed that, upon repayment 
of the money secured thereby, a receipt should be 
endorsed thereon on the form given by 6 & 7 
Will. 4, c. 32, to tlio intent that the deed should 
be vacated & the property comprised therein 
be revested in the person or persons for the time 
being interested in the equity of redemption 
therein. The moneys secured by the deed having 
been repaid, & the statutory receipt indorsed 
thereon : — Held : the widow was, notwithstanding, 
the release of her dower contained in the mtge. 
deed, entitled to have dower assigned to her out 
of the premises comprised in the deed. — Meek v . 
Chamberlain (1881), 8 Q. B. I). 31 ; 51 L. J. 
Q. B. 99 ; 46 L. T. 344 ; 30 W. R. 228, I). C. 

1258. Mortgage of settled estate — Charged 

for wife’s jointure.] — The owner of certain estates, 
part of which were settled & part of which were un- 
settled, mortgaged them. His wife, who had a 
charge upon the settled estate's for her jointure, 
joined in the mtge. The mtgor., with the con- 
currence of the mtgees., sold a portion of the un- 
settled estates, & part of the purchase money 
was paid to the mtgees. in reduction of the mtge. 
debt, & the balance was paid to the mtgor. The 
wife claimed as against the mtgees. that the 
balance should have been paid to her to recoup 
her for anything which was thrown on the settled 
estates - Held : whatever equity she might have 
against her husband, the mtgor., she had none 
against the mtgees. — Noyes v. Pollock (1886), 
32 Ch. D. 53 ; 55 L. J. Ch. 513 ; 54 L. T. 473 ; 
34 W. R. 383, C. A. 


B. Benefit to Husband. 

(a) When Presumed . 

1259. General rule — Presumption of benefit.] — 

If a wife concurs with her husband in mortgaging 
property over which she has a power, the husband 
is primarily liable, unless the wife received the 
money for her separate use ; A the ct. will direct 
an inquiry as to this fact. — Thomas v . Thomas 
(1855), 2 K. & J. 79 ; 25 L. J Ch. 159 ; 1 Jur. 
N. 8. 1160 ; 4 W. R. 135 ; 69 E. R. 701. 
Annotations : — Mentd. Felly r. Bascombc (1803), 4 Gifl. 
390; Wall v. Stomvlck (1887), 34 Ch. D. 703; Tinker 
v. Kodwell (1893), 09 L. T. 591 ; lie IMhh, IUbs v. BIbh, 
(19031 2 Ch. 40 ; Corea r. Appuhamy, 11912] A. C. 230 ; 
Muttunuyagain v. Brito, (1918] A. C. 895. 

1261). Wile’s property mortgaged — Covenant by 
husband to repay.] — Lewis v . N angle, No. 1242, 


ante . 

1261. .] — Hudson v. Carmichael, 

No. 1247, ante. 

1262. Money expressed as paid to husband 


— On face of deed.] — Where a wife concurs with 
her husband in mortgaging her property, & it 
appears on the face of the mtge. deed that the 
money was paid to the husband, or, before 1883, 
to the husband & wife, the ct. infers, subject 
to rebutting evidence, that the debt is the debt 
of the husband, & that the wife’s property is a 
surety for it. By way of rebuttal it may be 
shown either that the money was in fact paid to 
the wife in such a way as to become her separate 
property, or that it was applied by the husband 
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for her benefit. — H all v, Hall, [1911] 1 Ch. 
487 ; 80 L. J. Ch. 340 ; 104 L. T. 529. 

Rebuttal of presumption.] — See Sub-sect. 3, B. 
(5), post , 

(b) Rebuttal of Presumption . 

1263. Mortgage before marriage — No benefit to 
husband — Husband covenanting to pay on transfer.] 
— Bagot v. Ougiiton, No. 1240, ante , 

1264. Mortgage to discharge ante-nuptial debts — 
More money raised than required for debts — Surplus 
received by husband.] — Lewis v, Nangle, No. 
1242, ante, 

1265. — Husband tenant by curtesy.] — A 

woman, being entitled to some estates in posses- 
sion, A to others in reversion on the decease of 
her mother, settled them previous to her mar- 
riage, to the use of trustees for ninety-nine years 
to secure pin money, remainder to herself A her 
intended husband for their joint lives ; A in case 
she should survive, remainder to her for life ; 
with remainder as to the estates in reversion, to 
the first A other sons of the marriage in tail male, 
remainder to such uses as she, notwithstanding 
coverture, should appoint, & in default of appoint- 
ment, remainder to her in fee ; with remainder, as 
to the estates in possession, after her death, to 
such persons as she should appoint, with like 
remainder in default of appointment ; & by the 
marriage articles it was agreed, that if the husband 
would have been entitled to be tenant by the 
curtesy, in case of no settlement, he should enjoy 
the lands as if no settlement had been made. 
The husband became entitled to be tenant by the 
curtsey ; after the marriage, a sum of £2,500 for 
paying debts of the wife due prior to the marriage, 
was raised by mtge. of the estates, the husband 
joining & covenanting for payment of the mtge. 
money ; & a further sum of £4,500 was raised on 
a like security ; A afterwards a sum of £1,000 for 
paying interest on the former sums ; the wife 
died without issue surviving her, having by her 
will devised the estates to her husband for life, 
with a limitation of them after his decease, “ sub- 
ject to such incumbrances as they were then 
subject to : " on a bill by the husband, an inquiry 
was directed into the application of the money 
raised, A the husband was held discharged from 
so much as was applied to the wife’s use, except 
that as tenant for life he ought to keep down the 
interest ; but the will of the w T ife was construed 
not to charge the estates with the whole sum, in 
exoneration of the husband. — Kinnoul (Earl) v. 
Money (1707), 3 Swan. 202 ; cited in 1 Ves. at 
p. 186 ; 30 E. R. 830, L. C. 

Annotations : — Consd. Clinton v. Hooper (1791), 3 Bro. C. C. 

201; Hudson r. Carmichael (1851), Kay, 013; Hall v. 

Hall, [1911] 1 Ch. 487. Re! a. Pagot t\ Paget, 11898] 1 

Ch. 470. 

1266. Mortgage contemporaneous with settle- 
ment — One transaction presumed — Discharge of 
wife’s debts.] — Lewis v, Nangle, No. 1242, ante . 

1267. Mortgage partly for husband’s benefit — 
Exoneration pro tanto.] — G ee v . Smart, No. 1249, 
ante, 

1268. Money borrowed for wife’s benefit — Ex- 
trinsic evidence.] — Hudson v . Carmichael, No. 
1247, ante, 

1269. .] — -A husband A wife joined in 

mortgaging the wife’s separate estate, A the 
husband covenanted to secure the repayment of 
the . debt : — Held : parol evidence might be 
admitted to show that the money so borrowed 
was for the benefit of the wife ; the husband’s 
joining in the mtge. deed was only by way of 
suretyship ; & his estate would be indemnified 
by the separate estate of his wife. — G ray v. 


Dowman (1858), 27 L. J. Ch. 702 : 31 I,. T. O. S. 
279 ; 6 W. R. 571. 

1270. Inquiry.] — Thomas v, Tiiomas, No. 

1259, ante, 

1271. Sufficiency of evidence.] — Hall r. 

Hall, No. 1262, ante, 

1272. Debts due to extravagance — Of husband & 
wife.] — Paget v, Paget, No. 1236, ante . 

C, Priority between Wife and Husband's 

Creditors. 

1273. Whether wife’s claim postponed — To 
simple contract creditors.] — Tate v, Austin, No. 
1239, ante, 

1274. .] — Hudson v, Carmichael, 

No. 1247, ante. 

1275. To trustee in bankruptcy.] — 

Aguilar v, Aguilar, Lousada, No. 1244, ante. 

1276. .] — Devise of a freehold estate 

to A., a married woman, in fee. A. joined with 
her husband in a mtge. of this estate to secure 
an advance made to him, A which, by the deed, 
he covenanted to repay. The re-conveyance was, 
by the terms of the deed, to be made to the hus- 
band in fee ; A in the event of a sale by the 
mt-gees. the surplus, if any, was to be paid to him, 
his exors., etc., for his A their own use A benefit. 
By an agreement executed a month afterwards, 
but which it was sworn was entered into at the 
time of, A was the inducement to A. to execute 
the mtge. deed, it was agreed that, as between 
A. A her husband, his estate was to be primarily 
liable to the payment of the mtge. debt, interest 
A costs, A that, in the event of a sale by the 
mtgees., the surplus if any, should be paid to her. 
Upon the bkpey. of the husband the estate was 
sold, with the concurrence of the assignees, but 
failed to realise sufficient to satisfy the mort- 
gagees : — Field : having parted with her estate 
to her husband by executing the mtge. deed, it 
became his, A consequently, she was not entitled 
to be recouped out of the assets tlie value of such 
estate as against the creditors of the husband. — 
lie Smallpeice, Ex p. Smallpeice (1857), 30 
L. T. O. S. 262. 

1277. .] — Mrs. T., as co-heiress with 

her sister of certain freeholds A copyholds of their 
mother, made a partition A settlement of her one 
equal moiety thereof to such uses as she A her 
then husband should jointly appoint, A subject 
thereto to the separate use of Mrs. T. for life, 
remainder to the survivor of Mr. A Mrs. T. for 
life, remainder to the uses of any deed or will 
which Mrs. T., whether covert or sole, should exe- 
cute, with ultimate remainder to Mrs. T. in fee. 
Mtges. for the husband’s benefit for sums amount- 
ing altogether to £5,250 were made in exercise 
of the joint power of appointment, A the husband 
afterwards made a general assignment of all his 
estate on trust for his creditors : — Held : the 
mtges. being substantially of the wife's estate, 
the wife’s claim as surety to the extent of the 
mtges. was prior to the claim of the creditors’ 
trustees, who were directed to convey the pre- 
mises to a purchaser, it appearing upon the mutual 
admissions of counsel on both sides that the 
mtges. exhausted the amount of the purchase 
money. — Re Trueman, Ex p. Trueman (1872), 
42 L. J. Bey. 1; 21 W. R. 105. 

Loans made by wife to husband — Priority In 
bankruptcy.] — Sec Bankruptcy, Vol. IV., pp. 481 
e t seq. 

D. Waiver . 

1278. Diclalmer to husband’s executors.] — 

Clinton v. Hooper, No. 1243, ante . 
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Sect 8 . — Disposition between husband and wife: 

Sub -sects. 4 & 5. Sect. 9 ; Sub sect. 1, A .] 

Bub-sect. 4. — Joint Mortgage. 

1279. Wife’s property — Equity reserved to hus- 
band — Right of wife to redeem.] — A man marries 
a jointress of houses which are burnt down, & 
they borrow £1,500 to rebuild, & levy a fine sur 
conccss, & by deed between the husband & conusee 
the equity of redemption is reserved to the husband 
& his heirs ; he lays out £3,000 in building & dies. 
Decreed the wife & not the heir to redeem. — 
Bhend v . Buend (1083), 1 Vern. 213 ; 1 Eq. Cas. 
Abr. 62, 316 ; 23 E. R. 421. 

Annotations : — Consd. Jackson v. Innes (1819), 1 Bli. 104. 
Reid. Jackson v. Parker (1770), Amb. 687 ; Clinton v. 
Hooper (1791), l Ves. 173; Ruscombe v. Hare (1818), 
C Dow. 1. Mentd. Trulock v. Robey (1847), 2 Pli. 395. 

1280. Copyholds.] — Husband & 
wife mortgaged the wife’s freeholds for one 
thousand years, reserving the power to redeem 
to them, or either of them, & covenanted to levy 
a fine to the mtgee. for the term, &, subject thereto, 
to the husband in fee : they also surrendered the 
wife’s copyholds to the mtgee. in fee, reserving 
the power to redeem to the husband & his heirs ; 
the husband afterwards released his equity of 
redemption, as to both estates, to the mtgee. in 
fee : the mtgee. entered into possession, <fc the 
husband afterwards died : — Held : the wife was 
entitled to redeem the copyholds, but not the 
freeholds. — Reeve v. Hicks (1825), 2 Sim. & St. 
403 ; 4 L. J. O. S. Ch. 85 ; 57 E. R. 400. 

Annotations : — Consd. Itaffety r. King (183C), 1 Keen, 
601. Refd. Whitbread v. Smith (1854), 3 De G. M. & 
G. 727. 

1281. .] — N. being entitled to 

certain lands as issue in tail, conveyed them in 
1749 by lease & release to a mtgee. in fee to secure 
£800 borrowed, & levied a fine of the lands pur- 
suant to covenant for the purpose of perfecting 
the security. In 1762 N. borrowed £450 A 
charged it upon the same lands by deed poll. 
N. died in 1764, leaving the charge upon the lands 
of the aggregate sum of £1,250, with an arrear 
of interest, & he by his will devised all his lands 
to M. his w r ife. In 1766, M. having married 
A. B., they by lease & release reciting the mtge., 
& that A. B. had paid the interest, granted & 
confirmed the mtged. lands to the mtgee., re- 
serving the equity of redemption to A. B. his 
heirs, etc. By a deed in 1789, £300 an arrear of 
interest, was added to the principal, & the aggre- 
gate sum of £1,550 was charged on the lands, 
subject to redemption as by the former deed. 
M. died in 1794, leaving R. 14., a son by the first 
husband, her heir-at-law. In 1797 A. B. sold 
part of the mtged. lands, & in consideration of 
£2,000 principal & interest, paid to the mtgee., 
& £600 paid to A. B. he & the mtgee. conveyed 
such part of the lands to R. R., the purchaser. 
The rest of the lands was conveyed by the mtgee. 
to A. B. who died in 1799. Under these circum- 
stances the heir-at-law of M. filed a bill in the 
Exch. to redeem the lands, & the ct. decreed that 
he was entitled to redeem on payment of the 
principal money due upon the mtge., & interest 
calculated from the death of A. B. Upon appeal 
to the House of Lords the decree was affirmed, 
the House being of opinion that the representative 
of the husband was not entitled, as against the 
heir of the wife, to an allowance of interest actually 
paid by the husband during the life of his wife. 


— Ruscombe v. Hare (1828), 2 Bli. N. S. 192 ; 
4 E. R. 1103, II. L. 

Annotations : — Expld. Jackson v. Innes (1819), 1 Bli. 104. 
Consd. Anson t\ Lee (1831), 4 Sim. 364 ; Heather v . 
O'Neil (1858), 2 l)e G. & J. 399. Refd. PJowdcn v. 
Hyde (1852), 2 Do G. M. & G. 684 ; Whitbread v, Smith 
(1854), 23 L. J. Ch. 611 ; Atkinson v. Smith (1858), 3 
DeG.&J. 186. 

1282. Lands in settlement — Instrument effective 
as charge only — Notwithstanding equity reserved to 
either party.] — Where lands are in settlement, & 
the husband & wife join in a mtge. of them, if 
the deed creating the security is no more in effect 
than a simple charge upon the lands, & does not 
alter the limitations further than is necessary to 
create the charge, the right of redemption, 
although it be reserved by the deed to the husband 
<fc wife, or either of them, their or either of their 
heirs, etc., belongs only to those who are entitled 
under the settlement, & not to the heirs of the 
husband, if he survive the wife. 

But whero the lands of A. upon her marriage 
were settled to the use of husband & wife succes- 
sively for life, remainder in strict settlement, 
remainder to the wife <fc her heirs, with a power 
of revocation & appointment of new uses ; & 

she joined with her husband in a mtge., <fc by the 
deed to lead the uses of a fine which the husband 
& wife afterwards levied, according to covenant, 
the lands after the determination of the term, 
created to secure the repayment of the money 
borrowed, were limited U> the husband & wife, 
& survivor for life, remainder in tail special ; 
remainder, for default of such issue, to the right 
heirs of the survivor of husband <te wife ; The 
wife having died, without issue, leaving the 
husband survivor ; — Held : this was more than a 
mere mtge. transaction ; there was evidence of 
an intention to effect a change of the beneficial 
interest ; & there was upon the face of the deed 
a clear manifestation of such intention, equivalent 
to a declaration ; & consequently the husband & 
his heirs, & not the heirs of the wife, were entitled 
to the equity of redemption. — Jackson v. Innes 
(1819), 1 Bli. 104 ; 4 E. R. 38, H. L. 

Annotations : — Apld. Reeve v. Hicks (1825), 2 Sim. & St. 
403. Consd. Clark v. Dumb (1845), 2 Coll. 221 ; Whit- 
bread v. Smith (1854), 3 Do G. M. 6c G. 727 ; Atkinson 
r. Smith (1858), 3 De G. & J. 186 ; Dawson x>. Bank of 
Whitehaven (1877), 0 Ch. D. 218 Jones v. Davies 
(1878), 8 Ch. 1). 205. Reid. Plowden v. Hydo (1852), 
2 De G. M. & G. 684 ; Eddies ton r. Collins (1853), 3 De 
G. M. & G. 1 ; Walker v. Armstrong (1856), 21 Bcav. 
284 ; Heather r. O’Neill (1858), 27 L. J. Ch. 512 ; Hastings 
v. Astley (1861), 30 Beav. 260 ; Plornley v. Felton (1888), 
14 App. Cas. 61, Mentd. Hipkin v. Wilson (1850), 15 
L. T. O. S. 559. 

Effect as to equity of exoneration .] — Sec Sub- 
sect. 3, ante. 

See , generally , Mortgage. 


Sub-sect. 5. — Gifts. 
See Sect. 0, post 


Sect. 9.— GIFTS BETWEEN HUSBAND AND 

WIFE. 

Sub-sect. 1. — Requisites for Validity. 

A. In General . 

See Conveyancing Act, 1881 (c. 41), s. 50. 

1283. Necessity for irrevocable act — Beneficial 
Interest divested.] — Testator having proved the 


PART VI. SECT. 9, SUB-SECT. 1. — A. intervention of trustee necessary .] — gift of a chose in action to his 

Since Married Women's Property Act, wife without the intervention of a 
r. Gift of chose in action — Whether 1884, a husband may make a valid trustee. — Sherratt v. Merchants 
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value of annuities, secured to the separate use of 
his wife, as a debt under the bkpcy. of the grantors, 
his assets were charged with the dividends only, 
upon the foot of that transaction, not with the 
annuities, as subsisting. A claim by testator’s 
widow to dividends, to which he was entitled 
under a bkpcy., as a gift by him to her separate 
use, failed ; the evidence not even affording a 
sufficient ground for directing an issue. 

Nothing less would do than a clear irrevocable 
gift either to some person as a trustee, or by some 
clear & distinct act of his, by which he divested 
himself of his property, & engaged to hold it as a 
trustee for the separate use of his wife. If I were 
to admit declarations of intention or of disposition 
of his property to the use of his family, I should 
let in a sort of evidence, & upon a principle, that 
would have a most extensive effect ( per Ctjr.). 
— M‘Lkan v . Longlands (1799), 5 Yes. 71 ; 31 
E. It. 477. 

Annotation .s : — Consd. Walter v. Hodge (1818), 2 Swan. 

1)2. Reid. Mews v. Mews (1852), 15 Beav. 529. 

1284. -.] — A gift by a husband to his 
wife, either as a donatio mortis causa , or as a 
donatio inter vivos to her separate use, must be 
established by evidence beyond suspicion : a 
claim of that nature negatived. Qu. : deft, by 
her answer having claimed a gift from her husband 
as an absolute donatio inter vivos to her separate 
use, whether evidence can be received to establish 
it as a donatio mortis causa . 

The single question therefore in applying this 
doctrine to a particular subject, would be, whether 
the claimant had satisfactorily established a clear 
distinct act of the husband by which he d vested 
himself of the property Sc agreed to hold it as 
trustee for his wife (Plumer, M.R.). — Walter v. 
Hodge (1818), 2 Swan. 92 ; 1 Wils. Oh. 445 ; 

30 E. R. 549. 

Annotations: — Consd. Price r. Price (1851), 18 L. T. O. S. 

131. Distd. Grant, v. Grant (1805), 34 Bcav. <>23. Refd. 

Edwards v. Jones (1835), 7 .Sim. 325 ; Mews v. Mews 

(1852), 15 Beav. 529 ; Hoyes v Kindersley (1854), 2 

Sm. & G. 195. Mentd. Ashworth v. Ou tram (1877), 

6 Ch. D. 923. 

1285. -.] — A gift may be made by a 
husband to his wife, which, though bad in law, 
will be supported in equity. Though the property 
does not pass at law, yet, in equity, a husband, 
being the legal owner, may become a trustee for 
his wife, & if by clear & irrevocable acts he has 
made himself a trustee, the gift to his wife will be 
conclusive. 

To constitute a gift between husband & wife, 
there must either be a clear irrevocable gift to a 
trustee for the wife, or some clear & distinct act 
of the husband, by which he divested himself of 
his property, & engaged to hold it as a trustee for 
the separate use of his wife. If a man were to 
deposit money with bankers, directing them to 
hold it for his wife, that would probably be suffi- 
cient. A farmer’s wife, with his knowledge & 
sanction, deposited the produce of the surplus 
butter, eggs, & poultry with a firm in her own name, 
& ho called it “ her money,” On his deathbed he 
gave his exor. directions to remove the money, 
& to do the best he could with it for his wife : — 
Held : the evidence was not sufficient to establish 
a gift between them, & the husband had neither 
made the firm nor himself trustees for his wife. 


— Mews v. Mews (1852), 15 Beav. 529 ; 51 E. R. 
643. 

Annotations : — Expld. & Distd. Grant v. Grant (1865), 34 
Beav. 623. Consd. Parker v. Lochmero (1879), 12 Ch. D. 
256. Refd* Williams v. Mercier (1882), 51 L. J. Q. B. 
594. 

1286. When gift presumed — Sufficiency of evi- 
dence.] — Gift by a feme covert of her separate 
property to her husband not inferred without 
clear evidence nor on the other hand against the 
husband a gift to her separate use. Husband a 
trustees for the separate use of his wife. — Rich 
v . Cockell, Rich v . Hull (1804), 9 Ves. 369 ; 
32 E. It. 644, L. C. 

Annotations : — Consd. Gardner v. Gardner (1859), 1 Gift. 
126 ; He He Burgh Lawson, Do Burgh Lawson v. Do 
Burgh Lawson (1885), 55 L. J. Ch. 46 ; He Harris. Lea- 
croft v . Harris, [1909] 2 Ch. 206. Refd. Walter v. Hodge 
(1818), 2 Swan. 92 ; Caton v. Hideout (1849), 2 H. & Tw. 
33 ; Darkin v. Darkin (1853), 17 Beav. 578 ; Ifaddon 
v. Fladgato (1858), 1 Sw. & Tr. 48 ; Smith v. Harding 
(1865), 6 New Hop. 333; Carnegie v. Carnegie (1874), 
30 L. T. 460 ; He Curtis, Halves v, Curtis (1885), 52 L. T. 
244 ; Edward t\ Cheyne (No. 2) (1888), 13 App. Cas. 
385 ; He Blake, Blake v. Power (1889), 60 L. T. 603. 
Mentd. Schroder v. Schroder (1854), Kay. 578 ; He 
FJamank, Wood v. Cock (1889), 40 Ch. 1). 461. 

Husband & wife.] — See Sub-sect. 2, A., 

2 tost. 

Wife to husband.] — See Sub-sect. 3, B., 

jwst. 

1287. Necessity for acceptance.] — By the mar- 
riage settlement of A. & B. it was provided among 
other things that, out of Bank of Ireland Stock, 
belonging to B., the wife, an amount equal to 
£10,000 should be transferred into their joint 
names in trust for B. for her sole & separate use. 
A. Sc B. lived together during the marriage from 
1874 to 1887, when A., the husband, died, & the 
income of the £10,000 was received by A. The 
capital was realised by A. in his lifetime <fc applied 
to his own use. The evidence showed that B. 
wished to give the £10,000 to A., but he refused 
it & always spoke of the sum as B.’s £10,000. 
In 1888 B. made an affidavit verifying a schedule 
of A.'s debts, Si stated that he had no other debts. 
The schedule did not include the £10,000. B. had 
no independent advice. By his will, made on 
Nov. 3, 1884, A. gave a legacy of £10,000 to B. 
together with the use during her life of all the 
jjroperty of which lie should be possessed at the 
date of his death. Then he gave a series of 
legacies. B. took out a summons to determine 
certain points under the will, Sc claimed to prove 
as a creditor against the estate for £10,000, being 
moneys belonging to her for her separate use : — 
Held : there was no evidence of acceptance by 
A. of the gift from B. Sc the evidence was not 
sufficiently cogent to destroy the trust ; there- 
fore B. was entitled to rank as creditor against 
A.’s estate for £10,000 with interest at 4 per cent, 
since his death . — Re Blake, Blake t\ Power 
(1889), 60 L. T. 663 ; 37 W. R. 441. 

Presumption in absence of disclaimer.] — 

See, generally, Gifts, Vol. XXV., pp. 518-520, 
Nos. 130-134. 

Declaration of trust.] — See Sub-sect. 1, B., 
post . 

Gift of chattels.] — See Sub-sect. 1, C., post 
Gifts impeachable by creditors.] — See Fraudu- 
lent Si Voidable Conveyances, Vol. XXV., 
pp. 149 et scq. 


Bank of Canada (1894), 21 A. H. 475. 
— CAN. 

». Necessity for deed or delivery of 
possession. 1 — A gift may bo made by 
a husband to his wife &, unloss creditors 


can assert the Bills of Sale Act., such 
gift is valid. But there cannot bo a 
gift, unless there is a doed or an actual 
delivery of possession. — Kinohmill v. 
Kingsmill (1918), 41 O. L. It. 238 ; 13 
O. W. N. 252.— CAN. 


t. Proof of gift — Nature of evidence 
required .] — In order to establish a 
gift or sale between husband & wife 
evidence must be unequivocal & beyond 
suspicion. — Sullivan v. School tbits - 
tees (1920), 53 D. L. H. 724.— CAN. 
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Husband and Wife. 


Sect . 9. — Gifts between husband and wife : Sab-sect. 
1, B . C. ; suh-sect. 2, A. (r*). ] 

B. Where Made by Declaration of Trust. 

Beneficial interest must be divested.] — See Nos. 
1283-1285, ante 

1288. Declaration must be clear & irrevocable.] — 

Mews v. Mews, No. 1285, ante. 

1289. .] — Gifts of chattels by a husband to 

his wife supported. A husband may constitute 
himself a trustee for his wife ; the declaration 
need not be in writing, but the words must be 
clear, unequivocal A irrevocable. — Grant v. 
Grant (1805), 34 Beav. 623 ; 0 New Hep. 347 ; 
34 L. J. Ch. 041 ; 12 L. T. 721 ; 11 Jur. N. S. 
787 ; 13 W. B. 1057 ; 55 E. B. 776. 

Annotations : — Consd. He Breton's Estate, Breton v. Wooll- 

ven (1881), 17 Ch. D. 410. Refd. Browne v. Collins 
(1872), 21 W. H. 222. Baddeley v. Baddeloy (1878), 
9 Ch. D. 113 ; Williams v. Mercier (1882), 51 L. J. Q. B. 
594. Hentd. Moore v. Moore (1874), L. R. 18 Eq. 474. 

1290. Words of present intention insuffi- 

cient.] — Re Breton’s Estate, Breton v. Wooll- 
ven, No. 1299, post. 

1291. Necessity for corroborative evidence.] 

— Re Whittaker, Whittaker v. Whittaker, 
No. 699, ante. 

1292. What amounts to — Conveyance to trustees 
— To avoid forfeiture.] — A. plotting for the King in 
Cromwell's time, took counsel’s advice & conveyed 
certain lands to trustees to hold as his wife should, 
without his interference, dispose. But he him- 
self drew the rents of the lands until his death. 
The widow sued his exors. for an account A 
satisfaction of such profits received by the husband, 
but on a bill by the exor. for relief, it was decreed 
in his favour. — Harvey r. Harvey (Lady) (1686), 

2 Cas. in Ch. 180 ; 22 E. B. 901, L. C. ; previous 
proceedings, sub nom . Harvey v. Moi-ntaguk 


to leave England for a residence in India, executed 
an assignment by deed to his wife, who was to 
remain in England, of a leasehold dwelling-house, 
“ to hold the same unto ” the wife, “ her exors., 
administrators, A assigns, as her separate estate.* * 
No trustees were appointed : the husband A wife 
being the only parties to the deed. The title 
deeds were allowed to remain in the possession 
of tho wife : — Held : the deed of assignment 
operated as a valid declaration of trust in favour 
of the wife. — Fox v. Hawks, Hawks v. Fox 
(1879), 13 Ch. D. 822 ; 49 L. J. Ch. 579; 42 
1m T. 622 ; 28 W. B. 650. 

Annotation : — Consd. He Breton’s Estate, Breton v. Woollven 

(1881), 17 Ch. D. 41(i. 

Compare Gifts, Vol. XXV., p. 537, No. 259. 

1296. Sufficiency of verbal declaration.] — 

Grant v . Grant, No. 1289, ante. 

1297. — — .] — On a marriage it was 

verbally agreed between the husband A the wife 
that a sum of money standing to the credit of 
the wife on deposit at a bank in her maiden name 
should be her separate property. Nothing further 
was done ; but after the marriage the money, 
with the husband’s consent, remained at tho bank 
in the wife’s maiden name ; A she received the 
interest on it for two years after the marriage, 
when she drew the money out of the bank. Tho 
trustee in the subsequent liquidation of the bus- 
band having claimed payment of the money 
from the wife as part of her husband’s property : 

- — Held : there had been a gift of the money by 
the husband to the wife after the marriage ; lie 
had become a trustee of it for her as her separate 
property ; A, consequently, it did not pass to 
the trustee in his liquidation . — Re Whitehead, 
Ex p. Whitehead (1885), 14 Q. B. I). 4.19; 52 
L. T. 597 ; sub nom. Re Whitehead, Ex p. 


(1682), 1 Vern. 122. 

Annotation : — Mentd. Fitzgerald v. Fauconbcrgo (1729), 
Fitz-G. 207. 

1293. Effect of Incomplete assurance — 

Deed poll.] — A. being seized in fee, executed a 
deed poll, whereby he voluntarily granted it to 
his wife as her sole & absolute property for ever : 
— Held : this was an imperfect voluntary gift ; 
the relation of trustee A cestui que trust had not 
thereby been created, A a ct. of equity would not 
interfere to assist either party. — Price v. Price 
(1851), 14 Beav. 598 ; 21 L. J. Ch. 53 ; 18 L. T. 
O. S. 131 ; 51 E. B. 414 ; on appeal (1852), 1 
J)e G. M. A G. 308, L. JJ. 

1294. ,] — A husband by deed 

poll recited as follows : “ Whereas I am benc- 


Boutii, 54 L. J. Q. B. 240 ; 33 W. B. 471, C. A. 

Statute of Frauds, s. 7.] — See, now, 

Law of Property Act, 1925 (c. 20), ss. 53, 55, & 9 
generally. Trusts and Trustees. 

1298. Promissory note to wife — For money 

lent.] — The husband allowed his wife, who had a 
separate estate, to keep a separate banking 
account, <fc to draw cheques in her own name. 
11c was in the habit of borrowing money of her, 
A, at the end of the year, of giving her a pro- 
missory note for the whole balance due to her. 
The husband died : — Held : the promissory note 
might be construed as a valid declaration of trust. 
— Murray v. Glakse (1853), 1 Eq. Bep. 541 ; 

L. J. Ch. 126 ; 22 L. T. O. S. 35 ; 17 Jur. 816. 


licially possessed of the ground rents hereby 
intended to be settled,” & continued as follows : 
” I do hereby settle, assign, transfer, A set over 
unto piy wife as though she were a single 
woman,” several leasehold houses A the ground 
rents thereof. The deed was voluntary : -Held : 
this deed was not void as being an intended 
assignment from husband to wife, but operated as 
a declaration of trust. — Baddeley v. Baddeley 
(1878), 9 Ch. I). 113 ; 48 L. J Ch. 36 ; 38 L. T. 
906 ; 26 W. B. 850. 

Annolaiifms ; — Consd. Fox v. Hawks, TIawk« v. Fox (1879), 
13 Ch. D. 822 ; He Breton’s Estate, Breton v. Woollven 
(1881), 17 Ch. 1>. 416. 


(7. Chattels . 

See Conveyancing Act, 1881 (c. 41), s. 50. 

1299. Necessity for delivery — Gift of letter — 
Furniture in husband’s possession.]— -A husband, 
by three letters written A signed by him A handed 
to his wife, gave her furniture A other articles 
foi her sole A absolute use. He afterwards made 
his will, bequeathing certain legacies A making 
other dispositions of his property, & giving the 
residue oi it to trustees in trust for his wife for 
life with remainder to six nieces absolutely. The 
furniture A other articles were at the time of the 
husband’s death in the house which had been 


1295. Leaseholds assigned on trusts — occupied by him A his wife, A the whole had been 

Trustees not appointed.] — A husband, being about used by them in the ordinary way : — Held : the 


PART VI. SECT. 9, SUB-SECT. l.—B. 

a. What amounts to endorsement 
on contract of assurance .] — Dcccaned 
had contracted for the fesuo to him 
of a policy by which £200 should be 
payable upon his death to hlB exors., 
administrators, or assigns. Upon his 
death the following endorsement wa* 


found on the back of the policy, 
admittedly signed by deceased A duly 
witnessed : — “ Know all men by these 
presents that the within contract of 
assurance has been effected by mo for 
tho benefit of my wife " : — Held : the 
endorsement was a valid declaration of 
trust in favour of the wife of deceased. 


— Public Tkustjck v. Shkpjiehb (1913) 
32 N. Z. L. H. 043.— N.Z. 

PART VI. SECT. 9, SUB-SECT. l.- C. 

b. Gift prohibited at common law.] 
— Tho husband had purchased a piano, 
& had made a present of it to his wife 
by putting It in the house where they 



Part VI. — Disposition of Property. 
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furniture, etc., formed part of tlie husband’s 
estate. 

Words importing a present intention on the 
part of a husband to make a gift to his wife can- 
not be held to operate as a declaration of trust. 
There is no difference in this respect between an 
intended gift to a wife & an intended gift to a 
stranger . — Be Breton’s Estate, Breton v. 
Woollven (1881), 17 Cb. D. 410; 50 L. J. Ch. 
309 ; 44 L. T. 337 ; 29 W. Ji. 777. 

Annotation : — Distd. Re Whittaker, Whittaker v. Whittaker 

(1882), 21 Ch. I). 057. 

1300. Husband to wife — Burden of proof 

on wife.] — Basiiall v. Bashall (1894), 11 T. L. It. 
152, C. A. 

Annotation : — Mentd. Lamer r. Lamer (1905), 74 L. J. K. B. 

797. 

1301. Motor car remaining registered 

in husband’s name.] — Pltf.’s husband, who taught 
motor car driving, gave her a car, which after- 
wards continued to be on the husband’s premises 
& to be used for the business. 

Pltf. & her husband subsequently separated & 
pltf. took the car & placed it in deft.’s garage. 

The car was still registered in the husband’s 
name & defts. gave it up to him on demand. In 
an action by pltf. against defts. for the return of 
the car or its value : — Held : after the gift no 
change had taken place in the custody of the car, 
& there had been no valid gift because there had 
been no actual or constructive delivery, & there- 
fore the action failed. — V alike v. Wright A 
Bull, Ltd. (1917), 33 T. L. it. 306. 

When effected by declaration of trust.] — See 
Sub-sect. 1, B., ante . 

When void against creditors.] — See Sub-sect. 2, 
B., post. 

. Presumption of gift — Chattels in wife’s 
possession.] — See Sub-sect. 2, A. ( d ), post . 


Sun sect. 2. — Gifts by Husband. 

A . When Presumed . 

(a) Property in Wife's Name . 

1302. Purchase in wife's name — Advancement.] 
— (1) Purchase by a man in the joint names of 
himself & his wife, if he was a trader at the time 
<fc he afterwards becomes bkpt., is void against 
the creditors, within 1 Jac. 1, c. 15, s. 5. So, 
if the purchase was made with the wife’s money, 
if previously received <fc disposable by him as his 
own ; not bound by any agreement with a trustee ; 
& the receipt not connected with the purchase. 

(2) Purchase in the name of a wife on which 
ordinarily not a resulting trust, being considered 


an advancement. — G laister v. Hewer (1803), 8 
Ves. 195 ; 32 E. R. 329, L. C. 

Annotations: — As to (1) Refd. Wombwell v. Laver (1828), 
2 Sim. 360 ; Ityland v. Smith (1836), 1 My. Sc Cr. 53; 
Barrack v. M'Culloch (1856), 3 K. & J. 110. As to (2) 
Refd. Drew v. Martin (1864), 2 Hem. Sc M. 130. 

1303. .] — Purchase in the name of 

another, not a child or wife, a trust for the person 
advancing the money ; unless the presumption 
from that circumstance ia repelled by evidence. 

Under a covenant upon marriage by the husband 
with the trustees, in case his wife should survive 
him, to pay her a sum of money, she is a creditor 
within the statute against Fraudulent Con- 
veyances, 13 Eliz. c. 5 . — Rtder t\ Kjdder (1805), 

10 Ves. 300 ; 32 E. R. 884, L. C. 

Annotations — Consd. Barrack v. M'Culloch (1856), 3 K. Sc J. 
110; Ayerst v. Jenkins (1873), L. K. 16 Eq. 275. 
Refd. Georgo v. Howard & Bank of England (1819), 7 
Price, C46 ; Hummer v. Pitcher, Pitcher v. Dummer 
(1833), 2 My. Sc K. 262 ; Freeman v. Tatham (1846), 5 
Hare, 329 ; Phillips v. Probyn (1899), 68 L. J. Ch. 401 ; 
Re Policy No. 0402 of Scottish Equitable Life Assce. 
Soc., [1902) 1 Ch. 282. Mentd. Sims u. Thomas, Straehau 
« ThnmtiH 11X4 0). 12 Ad. & El. 536. 


1304. .] — The dividends of stock pur- 

chased during coverture in the name of the wife, 
out of funds placed at her disposal for family 
purposes by her husband, then an aged person, 
were paid into a bank to her account & by her 
applied for domestic expenses. The wife dying 
in the husband’s lifetime, in a suit to administer 
the husband’s estate : — Held : the presumption 
that the stock was a gift to the wife, arising from 
the purchase being made in her name, was re- 
butted by the mode of dealing with the dividends. 

The transfer of stock into the name of the wife 
is primd facie evidence of a gift to the wife but is 
rebutted by evidence tending to show that no 
gift was intended (Stuart, V.-C.). — Hoyes v. 
Kindersley (1854), 2 Sm. & G. 195 ; 05 E. Ii. 
302. 

* 1305 . Not dependent on continuance 

of marriage — Effect of nullity decree.] — Where a 
husband takes a conveyance in the name of his 
wife, the presumption of advancement does not 
depend on the marriage continuing until the death 
of either of the parties. Accordingly, the pre- 
sumption obtains though the marriage has been 
declared null A void. — McNaught v . McNaugiit 
(1909), 54 Sol. Jo. 135. 

1306. As between husband & wife — 

Notwithstanding intention to defraud creditors.] — 

A husband took a lease of land in his wife’s name 
& built a house upon it with his own money. He 
used his wife’s name in the transaction with her 
knowledge & connivance because he was in debt, 
& was desirous of protecting the property from his 
creditors. In an action by him against his wife 


lived, & subsequently recognising her 
right to it : — Held : the piano (lid not 
form part of the wife’s separate estate, 
as the husband could not at common 
law make a gift inter vivos of this 
description of property, so as to pre- 
vent Its passing to his personal re- 
presentatives. — Schafkek v. Bumble 
(1884), 5 O. It. 716.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 

A. (a). 

1302 i. Purchase in wife's name — Ad- 
vanccmcnt .] — A purchase by a husband 
in tlio name of hts wife is presumed to 
be an advancement to the wife, & the 
presumption will not bo rebutted by 
tho fact of the husband devising the 
property by will. — Lkonaud v. 
Lkonahd (1898), 1 N. B. Eq. Hop. 576. 
—CAN. 

1302 if. — .1 — Where a hus- 

band purchases property Sc has the con- 

J. — VOL. XXVII. 


veyance taken in the name of his wife, 
the presumption is that he intended to 
make a gift by way of an advancement 
to her. — Elfoud v. Elfokd, [1921] 2 
W. W. It. 963 ; 14 Bask. L. It. 3G3.— 
CAN. 

1302 iii. .] — Moneys were 

paid by the husband in connection 
with lands belonging to the wife before 
her death, but nil the payments were 
made by the husband on his own 
motion & without tlie knowledge or 
consent of tho wife : — Held : the pay- 
ments were voluntary, being made 
without any request from tho wife, 
express or implied, & it must bo 
assumed that ho intended them as gifts 
to Ids wife. — Rc Montgomery, Lum- 
bers v. Montgomery (1911), 17 

W. L. R. 77; 20 Man. L. It. 444. — 

CAN. 

1302 iv. . 1— A husband pur- 
chased a liouso &■ took tho disposition 
from the sollcr directly to liis wife. 


Bhe was not infeft. The wife kept a 
shop during her marriage, from tho 
profits of which she materially contri- 
buted to the support of tlie family. 
The husband having become bankrupt, 
his trustee claimed the house : — H eld : 
in tlio circumstances of the family, & 
there being no allegation that tho 
husband was insolvent at tlio date of 
purchase, it was a reasonable & onerous 
provision to the wife, & was not revo- 
cable by the husband or any one in his 
right. — Rust v. Smith (1865), 3 Maeph. 
(Ot. of Sess.) 378 ; 37 Sc. Jur. 182. — 
SCOT. 


0 . Conveyance by husband with - 

tit consider at uni.] — Where a husband 
[cods property to his wife with- 
out consideration, no presumption of 
rust arises, but tho presumption is 
liat a gift is intended. — Garnett v. 
Jajinktt (1918), 45 N. B. It. 466. — 

♦ A W 


M 
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Husband and Wife. 


Sect 9 . — Gifts between husband and wife : 

2, A . (a) 

for a declaration that she held the property as 
trustee for him : — Held : he could not be allowed 
to set up his own fraudulent design as rebutting 
the presumption that the conveyance was intended 
as a gift to her, & she was entitled to retain the 
property for her own use notwithstanding that 
she was a party to the fraud. — Gascoigne v. 
Gascoigne, [1918] 1 K. B. 223 ; 87 L. J. K. B. 
833 ; 118 L. T. 347 ; 34 T. L. R 168, I). C. 

1307* Realty purchased with wile's money 

— No trust declared In writing — Statute of Frauds, 
s. 7.] — If a married woman allowed her husband to 
invest her money in the purchase of real estate 
& failed to take a declaration of trust in writing, 
she could not afterwards claim the property, 
Stat. Frauds being an answer to her claim against 
her husband or those claiming under him (Keke- 
wich, J.). — Williams v. Hudson (1889), 5 

T. L. R. 676. 

See, now , Law of Property Act, 1925 (c. 20), 
ss* 53, 55. 

1308. Direction to transfer stock — Death of 

husband before completion.] — Testator a few days 
before his death bought through a broker on the 
Stock Exchange certain stocks & shares. On the 
day before his death, this being also “name day” 
on the Stock Exchange, in accordance with tes- 
tator’s instructions, his wife’s name was passed 
as the transferee of the stocks & shares. Testator 
died before the transfers were executed : — Held : 
the gift of the stocks & shares was complete. — 
Re Smith, Bull v. Smith (1901), *84 L. T. 835 ; 
17 T. L. R. 588 ; 45 Sol. Jo. 596. 

Compare No. 1328, post . 

1309. Deposit in bank in wife’s name.] — Mews 
v. Mews, No. 1285, ante . 

1310. .] — A legacy, to which a married 

woman was entitled under a will, was paid by the 
exors. by means of a cheque for £995, drawn to 
the order of the husband & wife. The husband 
&> wife indorsed the cheque, & then went together 
to the husband’s bankers, when the wife handed 
the cheque to the manager, &, in the presence & 
with the assent of the husband, told the manager 


to open an account in her own sole name, & to 
place to the credit of it £800, part of the £995, 
& to credit the residue to the husband’s current 
account. This was done, & the wife afterwards, 
from time to time, drew cheques on the amount 
in her sole name. The husband never interfered 
with the account. The wife drew various cheques, 
for amounts varying from £20 to £50, in favour 
of the husband, for the purpose of those sums 
being employed by him in his business. Pail) of 
the money was, by the wife’s directions, invested 
by the bankers in the purchase of some bonds, 
they sending her a memorandum which stated 
they held tho bonds as her property. The husband 
afterwards asked the wife to sign a memorandum 
charging her money <fc securities with the pay- 
ment of tho overdrawn balance of his account 
with the bankers, but she refused to do so : — Held : 
the legacy had never been reduced into possession 
by the husband. — Scmble : even if it had been 
reduced into possession, there had been a gift 
of the £800 by the husband to the wife.— Parker 
v, Lechmere (1879), 12 Ch. D. 256 ; 41 L. T. 152 ; 
28 W. R. 48. 

1311. .] — Re Whitehead, Ex p. White- 

head, No. 1297, ante. 

1312. Proceeds of trading — Treated as wife’s 
money — Loaned to husband.] — Slanning v. 
Style, No. 738, ante. 

1313. Executors directed to apply for 

wife’s benefit.] — Mews v. Mews, No, 1285, ante. 

1314. Given for household purposes — In- 

vestment by wife in own name.] — Barrack v. 
M‘Cullocij, No. 730, ante. 

1315. Savings from household allowance — In- 
vested by wife in own name.] — Barrack v. 
M'Culloofi, No. 730, ante. 

1316. Onus of proof on wife — Transaction im- 
peached by creditors.] — Barrack v . McCulloch, 
No. 730, ante. 

1317. Rebuttal of presumption — Money applied 
to domestic expenses.] — Hoyeh v. Kinderslky, 
No. 1304, ante. 

1318. Wife acting as husband's agent.] — 

A wife being extrix. of her father paid money she 
received as such into a bank to an account in her 


1 309 i. Deposit in bank in wife 's name. 1 
— Subsequently to Married Women ’a 
Property Act, R. S. O. 1887, c. 132, a 
married woman, on the day of entering 
into a money bond, deposited in her 
own name in a savings bank a sum of 
money, which had been given to her 
by her husband, but of which, as 
against him, she had the absolute 
disposal by his consent & wish : — 
Held : this was sufficient on which to 
found a proprietary judgment aprainst 
her. — Sweetland v. Neville (1891), 
21 O. It. 412.— CAN. 

1315 i. Savings from household allow- 
ance — Invested by wife in oum name .] — 
If a wife purchases land with her 
husband’s money, or with money saved 
by her out of sums given to her by him 
for domestic purposes, the land so 
purchased belongs to tho husband, & 
if the title thereto has is*en taken in 
name of the wife without his consent 
the ct. may order it to bo transferred 
to the husband. — Wakwijxbky v. 
Wakshinsky, (19241 2 W. W. It. 1174 ; 
4 D. L. R. 231.— CAN. 

1316 ii. .] — Where a man 

pays to his wife his surplus earnings, 
out of which she defrays all household 
expenses & invests tho balance in her 
own name with his privity & consent., 
a presumption is raised that it was the 
object of the husband to make an ad- 
vancement for his wife. — Raymond 
v. Raymond (1911), 31 N. Z. L. R. 69. 
— N.Z. 

d. Purchase by wife — Instalments of 


purchase money jhiUI by husband. ] — - 
Pltf. purchased in 1911. a parcel of 
land on L. Island. She borrovved 
the money for the cash payment which 
was secured by a mortgage ou a pro- 
perty in K. & the first instalment was 
paid by money borrowed on the 
security of another property in K. 
The three remaining instalments on 
coming duo & the taxes were paid by 
her husband, & the properly was 
registered in pltf.’s name. On the 
mortgages coming due tho husband 
paid them & they were assigned under 
his direction to his agent, who later 
assigned them to tho husband. Pltf. 
did not pay & was not charged with 
interest on the mortgages, after tho 
assignment to tho husband's agent. 
The husband died in 1916, & by his 
will gave an Immediate legacy of 15000 
to his wife, & an annuity of $5000 p.a. 
A former action by the exors. under 
the husband’s will to D'covcr from tho 
wife the amount of the instalments 
paid by the husband on tho L. Island 
property w r as dismissed. In an action 
for a declaration that deceased hod 
mode a gift of the amount of the 
mortgages to pltf. : — Held : there wus 
no gift to pltf. — Roper v. Hull & 
Royal Trust Co. (1921), 30 B. C. It. 
405.— CAN. 

e. Payment by husband of calls on 
wife' 8 shares. ] — Re Joseph (1904), 24 
N. Z. L. R. 645.— N.Z. 

f. Surjdus of husband's income handed 
to wife.] — A husband bad mado a 


practice of handing over to his wife 
the surplus of his income, & had never 
received back any part of tho moneys 
so handed to her, nor made any part 
of them available for his business or 
for household necessities : — Held : they 
were an absolute gift to her. — Public 
Trustee v. Steven, [1921] N. Z. L. li. 
441. — N.Z. 

g. Disclaimer of interest in wife's 
money.] — A husband, who had no 
maiTiago -con tract, after his marriage 
went to S., where he carried on business, 
leaving his wife in this country with 
tho control of £3,000 which she had 
inherited from her father, & disclaiming 
any personal interest therein. On one 
of his visits to this country he expressed 
his strong disapproval of an investment 
his wife had made In hank stock, saying 
he had nothing to do with it : — Iield : 
ho had made a donation to her of her 
fortune, which, though he was entitled 
to revoke, he had not revoked. — 
W right's Executors v. City of 
Glasgow Bank (1880), 7 R. (Ct. of 
Sess.) 527 ; 17 Sc. L. R. 333.— SCOT. 

b. Money standing at wife's credit — 
In private cash-book kept by husband.] 
• — Smith v. Smith’s Trustees (1884), 
12 R. (Ct. of Sess.) 186 ; 22 Sc. L. 11. 
145. — -SCOT. 

k. Onus of proof.] — Thompson v. 
Doyle, 16 C. L. T. Occ. N. 286.— CAN. 

l , Husband establishing mo- 

tive other than advancement. ] — Applt. 
Iwmght land in Burma, & having caused 
it to bo conveyed to his wife, reap.. 
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own name as extrix. Her husband paid money 
of his own to this account, & the wife had drawn 
cheques upon the account for payment of debts 
due by the husband & for payment of household 
expenses. The husband died : — Held : upon the 
facts of the case, the wife was merely the agent of 
the husband, & the money remaining in the bank 
belonged to his estate & not to the wife’s. — Lloyd 
v . PUGHS (1872), 8 Ch. App. 88 ; 28 L. T. 250 ; 
21 W. R. 346 ; sub nom. Lloyd v. Pugiik, Evans 
v. Pugiie, 42 L. J. Ch. 282, L. C. & L.JJ. 

Annolaiums : — Distd. He Eykyn’s Trusts (1877), 0 Ch. I). 

115. Reid. Parker v. Lcclimere (18711), 12 Ch. D. 256. 

1319. Not effected by dissolution of mar- 

riage.] — McN aught v . McNaijght, No. 1305, ante. 

Compare No. 1339, post, 

1320. Wife’s name used to defraud creditors 

— Wife party to fraud — No rebuttal in husband’s 
favour.] — Gascoigne v . Gascoigne, No. 1306, 
ante, 

(b) Properly in Joint Names. 

1321. Presumption of advancement.] — A. j>ur- 
chases a walk in a chase, & takes the patent to 
himself & to his wife & J. S. during tlieir lives, 
& the life of the survivor ; the husband dies 
indebted. 

This is an advancement to the wife, who was 
entitled to the benefit of the patent during her 
life, though A. had not left assets to pay his debts, 
but after her death, J. 8. to be a trustee for the 
exor. — Kingdon v. Bridges (1688), 2 Vcrn. 07 ; 
23 E. R. 653. 

Annotation s : — Consd. Soar v. Foster (1858), 4 K. & J. 

152. Held. Dyer v. Dyer (1788), 2 Cox, Eq. Cos. 02 ; 

Batstono v. Salter (1874), L. K. 10 Eq. 250. 

1322. .] — A. purchases a copyhold in his 

own, his wife, & daughter’s names, & afterwards 
surrenders it for the securing a debt to J. S. J. 8. 
not entitled to any part of the lands, it being an 
advancement for the wife & daughter, A the 
husband & wife taking one moiety thereof by 
entireties.— -B ack v. Andrews (1690), Prec. Ch. 
1 ; 2 Vern. 120 ; 21 E. It. 1. 

Annotation : — Reid. Green <i. Crew v. King (1778), 2 Win. 

Bl. 1211. 

^ 323 . Marriage must be valid.] — 11. mar- 
ried, in 1840, R., the sister of a deceased wife. 
He afterwards invested parts of the savings of 
his income in a sum of Consols in their joint 
names. It did nor appear that R., the reputed 
wife, had at the time of performing the ceremony 
of marriage any property of her own. In 1845 
II. died, leaving his reputed wife surviving : — 
Held : she was a trustee of the stock, &: it formed 
part of the estate of H. 

No intention of advancement in cases of a pur- 
chase in joint names will be presumed, except in 
the case of a lawful wife, 6r a person to whom the 
purchaser stands in loco parent'*. 

In all other cases the omn of proving the inten- 
tion to advance is thrown on the person claiming 
the advancement, & such a circumstance as the 
performance of the ceremony of marriage, wiiere 
the parties knew it to be inoperative, will not be 
regarded.- — S oar v. Foster (1858), 4 K. & J. 
152 ; 31 L. T. O. 8. 381 ; 4 Jur. N. S. 400 ; 6 
W. R. 265 ; 70 E. It. 64. 

AnruilcUion : — Refd. Tucker v. Burrow (18C5), 2 Hem. & M. 

515. 

erected housoB upon it at his expense. 

Both husband & wife were born in 
India of English parents, but had 
resided during their whole lives in 
India save for occasional visits to 
England. Applt. sued reap, in Burma 
for a declaration that she held the 
houses as his benamidar & for an order 
that they bo oonvcyod to him : — 

Held : the rights of the parties were to 


1324. Right of wife as survivor — Subsequent 
mortgage by husband — Equity of redemption In 
husband or wife.] — Husband after marriage pur- 
chases a term to himself & wife, & the survivor 
& the exors., administrators & assigns of such 
survivor ; husband assigns the term in mtge., 
proviso to be void on payment of the money by 
him or wife, or the exors. of him or wife. Proviso 
that the husband, his exors. or administrators 
shall till default of payment quietly enjoy. 
Husband after seven years, contracts debts & 
dies. Decreed that this settlement of the term 
being after marriage, in the pow r er of the husband, 
& the equity of redemption being reserved to him 
as well as to his wife, & being also in the case of 
creditors, was assets to pay debts. — Watts v, 
Tiiomas (1726), 2 P. Wms. 364 ; 24 E. R. 767. 

1325. Other assets insufficient for legacies.] 

— A husband, before making his will, transferred 
two sums of 4 per cent. & 5 per cent, stock, then 
forming the whole of his funded property, into 
the joint names of himself & his wife. By his 
will he gave the rents of his leasehold houses & 
the interest of all his funded property or estate 
of whatsoever kind, upon trust for his wife for 
life, A, after her decease, upon trusts to pay divers 
legacies of 4 per cent, stock, the aggregate amount 
of which fell short by £50 only of the amount of 
stock of that description, so formerly transferred 
by him. lie afterwards made some further pur- 
chases of 5 per cent, stock, taking the transfers 
in the joint names of himself <fc his wife, & died 
in her lifetime, leaving no funded property except 
the 4 per cents. 5 per cents before mentioned ; 
exclusive of which, his assets were wholly insuffi- 
cient to pay his legacies : — Held : all the sums of 
stock then standing in the joint names of the 
husband & wife, £ whether transferred before 
or after the date of his will, became, by survivor- 
ship, the absolute property of the wife. — Dummer 
v. Pitcher, Pitcher v . Dummer (1833), Coop. 
temp . Brough. 257 ; 2 My. & K. 262 ; 39 E. R. 
944, L. C. 

Annotations: — Consd. lie Eykyu’s Trusts (IS77), 6 Ch. D. 
115. Distd. Re Carpenter, Carpenter v. Disney (1884), 
51 L. T. 7 73. Refd. Lloyd v. Pugho (1872), L. R. 14 
Eq. 241. Mentd. Dixon v. Samson (1837), 2 Y. <Sc C. Ex. 
506 ; rfliutticworth v. Greaves (1838), 4 My. & Cr. 35 ; 
Allen v. Auderson (181G), 5 Hare, 163 ; Laurie v. Glutton 
(1852), 15 Beav. 131 ; Bothamloy v. Kherson (1875), 
L. U. 20 Eq. 304 ; Re Harris, Leaoroft v . Harris, [1009] 
2 Ch. 206. 

1326. Attempted disposition by husband’s 

will — Wife put to her election.] — Testator be- 
queathed £2,200 stock, his property, standing in 
the joint names of himself & wife, to trustees, 
upon trust to pay the interest & dividends to his 
wife for her life, after her decease, to distribute 
the capital amongst his grandchildren by name ; 
& he directed that in case he had not that sum 
standing in his name at the time of his death, 
the same should be made up out of his ether 
estate & eftects : — Held : the stock was the 
absolute property of the wife surviving, & she must 
elect between this & the otber benefits bequeathed 
to her by testator’s will. — Coates i\ Stevens 
(1834), 1 Y. & C. Ex. 66 ; 100 E. It. 28. 

1327. .] — Testator, after making 

certain bequests, <& giving his wife a legacy of 

— IND. 

SUB-SECT. 2. — 
A. (b). 

1321 i. Presumption of advancement.] 
— Taj.hot v. Copy (1875), 10 I. It. Eq. 
138.— IR. 

1321 Ii. .}—KcCondrin, Colo- 

HAN V. CONDIUN, [1014] 1 I. It. 80. — 

IR. 


bo determined according to (ho law 
applied by the Ct. of Oh. in England, 
whereby reap, being applt . 'a wife, there 
was a rebuttable presumption that the 
transaction was intended for her 
advancement ; but applt. had dis- 
charged the onus upon him, since he 
had established with reasonable clear- 
ness that ho had other specific motives 
for his action. — Kerwick v. Kerwick 


(1020), L. It. 47 2nd. App. 275. 
PART VI. SECT. 9, 
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Husband and Wife. 


Sect. 0. — G if is between husband and wife : Sub-sect. 
2, A. (b), (c) (d).] 

£.‘>,000. gave all the residue of Ills estate & effects, 
“ including therein the money in my banking 
account in the Bank of England, So money in the 
public funds, So whether standing in my name 
alone, or jointly with my said wife,” So all his 
shares & interest in any public co., So other effects, 
to his wife for her life, So after her decease to other 
persons. 

At the date of the will, So at the time of the 
testator’s death, there was only one sum, viz. 
£7,110 Consols standing in the joint names of 
himself So his wife. 

This stock had by a previous will been be- 
queathed to the wife, subject to two executory 
gifts over, which did not take effect, one in favour 
of her children, if any, So the other of her husband, 
if he survived. The stock had been received by 
testator, So by him transferred into their joint 
names. 

After testator’s death his wife received the 
ncomo of all the residuary estate, including the 
£7,110 Consols, but made no attempt to deal 
with the stock as her own property. There was, 
however, no evidence to show that she knew 
what her rights were. She subsequently died, 
So her representatives claimed the stock. 

The question w T as, wh ether they were bound, 
under the doctrine of election, to compensate 
the residuary legatees, who would be disappointed 
by their taking the stock, to any So what extent : 
— Held : testator intended the stock to pass, So 
was not dealing only with his right of survivor- 
ship ; he affected to give property belonging to 
his wife, So consequently the doctrine of election 
applied both to the wife So her representatives 
claiming under her ; So her representatives could 
only take the stock upon the terms of compen- 
sating the disappointed residuary legatees to the 
extent of the legacy of £3,000, & of the amount 
actually received by the wife in respect of her 
life interest in testator’s own property. — lie 
Carpenter, Carpenter v. Disney (1834), 51 
L. T. 773. 

1328. Husband dying before transaction 

completed — Transfer of stock.] — A. B. gave 
directions to his bankers to invest a sum of money 
in the joint names of himself So wife, So their 
brokers accordingly made the purchase. A. B. 
died after the contract, but before the transfer 
had been completed : — Held : the wife was entitled 
to the stock by survivorship.— Vance v . Vance 
(1839), 1 Beav. 005 ; 48 E. R. 1070. 

Annotation : — Mentd. Thomas v. Thomas (1800), 1 L. T. 

1329. Purchase money unpaid.] 

An agreement for the purchase of land was 
entered into in the names of husband So wife. So 
the husband died before the whole of the pur- 
chase-money had been paid. Upon an inquiry in 
an administration suit as to the real property of 
the husband : — Held : it did not include the pur- 
chased estate ; the purchase enured for the benelit 
of the widow, So the unpaid purchase-money was 
payable out of the husband’s personal estate. — 
Drew v . Martin (1864), 2 Hem. So M. 130; 3 
New Rep. 637 ; 33 L. J. Ch. 307 ; 10 L. T. 291 ; 
10 Jur. N S. 350 ; 12 W. R. 547 ; 71 E. R. 411. 

Annotation : — Reid, lie Whitehousc, Whitehousc v. Edwards 

(1887), 37 Ch. 1). <>83. 

Compute No. 1308, ante . 

1330. Transfer as provision for wife — 

Stock.] — (1) A husband transferred money in the 
funds into the joint names of himself So wife, for 
the purpose of making a provision for her ; So 


by his willj he bequeathed to his wife a life 
interest in “ all his property that he was in posses- 
sion of ” : — Held : the stock did not pass. 

(2) Testator directed his widow “to be in 
possession of all his furniture, plate, glass & books, 
So for the time of her natural life, to receive the 
yearly interest So profits of all his property that 
he was in possession of at his death ” : — Held : 
the widow took a life interest only in the furni- 
ture, etc. — Low v. Carteu (1839), 1 Beav. 420 ; 
48 E. R. 1005. 

Annotation : — Generally , Mentd. Waller v. Barrett (1857), 
24. Doav. 413. 


1331. .] — A. transferred certain 

railway debentures into the names of himself So 
his wife So a stranger who was one of the three 
trustees of his marriage settlement. He also 
transferred certain railway stock into the names 
of himself So his w r ife So two strangers, who were 
both trustees of the settlement : — Held : the tw o 
investments were neither intended as an augmen- 
tation of the settlement fund, nor were they to 
form part of his residuary estate, but were 
advancements for the benelit of the wife ; & the 
strangers in each case were trustees for her upon 


her surviving her husband. — Tic Eykyns Trusts 
(1877), 0 Ch. D. 115 ; 37 L. T. 201. 

1332. — — Joint account at bank.] — 


Money deposited in a bank by a husband, in the 
joint names of himself So his wife, as a provision 
for her in case of his death, upon his death becomes 
the absolute property of the wife. — Williams v. 
Davies, In the Goods of Williams (1804). 3 Svv. 
So Tr. 437 ; 4 New Rep. 301 ; 33 L. J. P. M. So 
A. 127 ; 10 L. T. 583 ; 28 J. 1\ 004 ; 101 E. R. 


1341. 

1333. — — Stock invested in joint names — Part 
sold In lifetime of husband.] — A wife with the 
knowledge So approval of her husband, invested 
money belonging to the latter in the x>urchase of 
Government stock in their joint names. Sub- 
sequently, under the authority of a power of 
attorney given to her by the husband, she sold a 
portion of the stock So kept the money in her 
custody, So it so remained at the husband’s death : 
— Held : the stock remaining in the joint names 
of the husband So wife survived to her, but there 
being no evidence of an intention on the part 
of the husband to make an absolute gift to the 
wife, that the proceeds of salo of the stock formed 
part of the husband’s general assets . — He Gad- 
bltry (1803), 32 L. J. Ch. 780 ; 11 W. R. 895. 

1334. Purchased from joint banking 

account.] —lie Young, Trye v. Sullivan, No. 1093, 


anlc. 

1335. Banking account In joint names— 

Deposit account.] — Williams v . Davies, In the 
Uood8 of Williams, No. 1332, ante. 

1330. To facilitate management.] 

The husband of pltf. being in failing health 
transferred his banking account from his own name 
into the joint names of himself So his wife, So 
directed the bankers to honour cheques drawrn 
either by himself or his wife ; So he afterwards 
paid in considerable sums to this account. All 
cheques were afterwards drawn by pltf. at the 
direction of her husband, So the proceeds were 
applied in payment of household So other expenses. 
The husband never explained to pltf. what his 
intention was in transferring the account, but 
he was stated by the bank manager to have re- 
marked at the time of the transfer that the balance 
of the account would belong to the survivor of 
himself So his wife. After the death of her husband, 
which took place a few months after the transfer, 
pltf. claimed to be entitled to the balance : — - 
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Held : the transfer of the account was not intended 
to bo a provision for pltf., but merely a mode of 
conveniently managing her husband's affairs ; & 
consequently she was not entitled. — Marshal v. 
Crutwell (1875), Ij. U. 20 Eq. 328 ; 44 L. J 
Ch. 504 ; 30 J. P. 775. 

Anmtationn Distd. lie Eykyn’s Trusts (1877), 6 Ch. 1). 

iin ! *■ Harrison (1920), 90 L. J. Ch. 

} i <?o 7 \ ™ Y^Mtohougo, Whitehouso v. Edwards 

m«i 1/ 5 5 ] \ P* • Rc Warwick, Warwick v. Chrisp 

(1912), 5G hoi. Jo. 253. 

1337. .] — Sums placed by testator to 
a joint account of himself &> wife held on testator’s 
death to pass to his widow. — Re Pattinson, 
Graham v. Pattinson (1885), 1 T. L. It. 216. 

1338. Wife ignorant of account.] — 

A husband, in 1879, transferred the money stand- 
ing to a current rent account at his bank in his 
own name into the joint names of himself & his 
wife, lie did not inform his wife of the joint 
account, & always drew cheques on the account 
himself. lie died in Nov. 1919. The wife never 
drew any cheque on the account until shortly 
before his death, when he was in failing health A 
unable to attend to business. The bank manager 
then informed her of the joint account, & advised 
her to draw a cheque, which she did. The husband 
had also from time to time made deposits in the 
joint nam 's of himself & his wife, & in Aug. 1919, 
consolidated them into one deposit in the joint 
names. The wife never knew of this deposit until 
after her husband’s death. There was then found 
among his papers an envelope endorsed with the 
wife’s initials & containing the deposit receipt 
& a document in which he suid : “ I would like 
this paying away at once if possible as under,” 
with a list of names with amounts against them : 
— Held : the moneys standing to the credit of 
both the current account <k> the deposit account 
belonged to the wife as survivor, & the document 
did not raise any presumption that the husband 
regarded the deposit as his own property. — Re 
Harrison, Day v. IIaiirison (1920), 90 L. J. 
Ch. 186. 

1339. Not defeated by declaration of 

nullity.] ~ In 1896, pltf., then Miss W., was mar- 
ried to deft. In 1897 deft, bought a house for 
£654, which was conveyed to him & his wife as 
joint tenants. Deft, paid £351 out of his own 
money & borrowed the remaining £300, on the 
security of a mtge. of the house. This mtge. was 
executed by both husband & wife & was in the 
ordinary form of a mtge. by joint tenants. In 
1898 pltf. & deft, separated. In 1905 deft, paid 
off the £300 mtge. debt & the house was reeon- 
veyed to him & pltf. In 1907 pltf. instituted 
proceedings for a declaration of nullity of mar- 
riage & in October, 1908, a decree absolute was 
made whereby the marriage was declared “ to 
have been & to be absolutely null & void.” Pltf. 
brought this action for a declaration that she was 
entitled to the house as joint tenant in fee with 
her late husband : — Held: (1) at the date of the 
purchase the husband intended the house to be 
an advancement for his wife ; (2) there was no 
implied condition that the marriage should con- 
tinue ; & pltf. was entitled to the declaration 
she claimed. — Dunbar v. Dunbar, [1909] 2 Ch. 


639 

21 . 


79 L. J. Ch. 70 ; 101 L. T. 553 ; 26 T. L. Tt. 


Annotation: — As to (1) Refd. MeNuuffht, r. MrNauttlil 
(1900), 51 Sol. Jo. 135. 

See , also , No. 1305, ante. 

Money advanced on joint account.] — See Sub- 
sect. 2, A. (c), post. 


(c) Money Advanced on Joint Account. 

1340. Right of wife as survivor — Mortgage in 
joint names — Other assets sufficient for husband’s 
debts.] — Husband lends out money in the names 
of himself & his wife, upon mtges. & bonds & 
dies. The wife is entitled to this by survivorship, 
if there are assets sufficient without this money 
to pay debts. — C hrist’s Hospital v. Budgin 
( 1712), 2 Vein. 083 ; 1 Eq. Cas. Abr. 70 ; 23 
E. R. 1043. 

Annotations: — Refd. Stileman v. Aslidown (1742), 2 Atk. 

477 ; Duimner v. Pitcher (1833), Coop, temp . Brough. 

257. Mentd. Soar v. Foster (1858), 4 Jur. N. S. 40G. 

1341. Promissory note transferred to joint 

names.] — A., holding a promissory note from B. 
for a debt, directed B. to transfer it in his books 
to the names of A. & his wife, expressing an inten- 
tion to benefit his wife, & he cancelled the note 
& took a fresh one to him <fc his wife. A. died, 
leaving his wife surviving him : — Held : the debt 
belonged to the wife A did not form x>art of 
testator’s general personal estate. — G osling v. 
Gosling (1855), 3 Drew. 335 ; 61 E. R. 931. 

1342. No evidence as to who provided money.] 

— In the case of a transfer of mtge. to a husband 
& his wife after Married Women’s Property Act, 
1882 (c. 75), the money was stated to have been 
advanced by them on a joint account, but there 
was no evidence as to how it was found : — Held : 
even assuming that the husband advanced part 
out of his money <fc the wife part out of hers, the 
case was the same as if the whole of the money 
were an advance by the husband, & the wife 
surviving him, her estate was entitled to the 
money paid off. — Re Scott, Re Scott, Palmer 
v. Vickers (1907), 97 L. T. 537. 

1343. Moiety from wife’s estate — Half of 

interest received by wife.] — A husband & his wile 
advanced sums on mtges., expressed to be out of 
moneys belonging to them on a joint account. 
There was clear evidence that half of the respec- 
tive loans belonged to the separate estate of the 
wife. The mtge, interest was during the 
husband’s life collected & paid to him, & he paid 
a half of the sums so received to her. The 
husband died leaving his wife surviving : — 
Held : the presumption in favour of advance- 
ment was not rebutted, & the widow was entitled 
to the mtges. by survivorship : — Re IIicks, Hicks 
v. Hicks (1917), 117 L. T. 360. 

See , generally , Mortgage. 

(d) Chattels in Wife's Possession. 

1344. Personal ornaments — Given ^fter mar- 
riage.] — O owper’s (Countess) Case ( circa 1720), 
cited 3 Atk. 393 ; cited 1 Ves. Sen. 539 ; 26 
E. R. 1026. 

A ^notations Consd. Graham v. Londonderry (1746), 3 

Atk. 393. Refd. Lucas v. Lucas (1738), 1 Atk. 270 ; 

Itldout t\ Plymouth (1740), 2 Atk. 104 A.-G. v. 


. 1 337 i . R igh t of wife as survivor— Ran lc- 
mu account in joint names . ]-— A hus- 
band deposited money with a savings 
eo. & caused an account to bo opened 
in tho name of himself & his wife 
jointly, “ to ho drawn by either or in 
tho event of tho death of either to be 
drawn by tho survivor " ; money of 
hers wont into tho account & both drew 
from it indiscriminately : — Held : sho 


was entitled as survivor to the whole 
fund .-- Re Ryan (1900), 32 O. It. 224. 


1337 ii. — .] — Money was 

placed by a man on deposit in a bank 
in Iho names of himself & his wife, but 
it was payable to him or his wife, or 
tho survivor. Shortly beforo his death 
ho indorsed & handed tho deposit 


receipt to a clergyman, for charitable 
purposes, wiio cashed it forthwith. 
— Held : deceased gave to himself or 
his wife the power to withdraw tho 
inoneyt & this was a reservation of a 
power to revoke the gift, which h© was 
entitled to make. — M'Dowell v. 
M‘Neilly, [1917] 1 I. R. 117.— IR. 

m. Deposit in joint names .] — 
Husband & wifo deposited tho earn- 



160 


Husband and Wife. 


Sect . 9. — Gift 8 between husband and wife : Sub-sect . 

2, A. (rf), J?. <£? C. ; sub-sect 3, >4. (a).] 

Whorwood (1750), 1 Ves. Sen. 531; Walter v. Hodge 

(1818), 2 Swan. 92. 

1345. Rights of creditors.] — Campion 

v. Cotton, No. 1191, ante . 

1346. To be worn as ornament only — 

Paraphernalia.] — Whore a husband expressly gives 
a thing to a wife to be worn as ornaments of her 
person only, they are to be considered merely as 
paraphernalia . — Graham v. Londonderry (1746), 
3 Atk. 393 ; 26 E. R. 1026. 

Annotations : — Consd. Williams v. Mercier (1882), 51 L. J. 

Q. 11. 594 ; Tasker u. Tasker, [1895] P. 1. Refd. Masson, 

Templier v. De Fries, [1909] 2 K. B. 831. Mentd. Tcyn- 

liam v. Webb (1751), 2 Ves. Sen. 198; Loder v. Lorier 

(1754), 2 Ves. Sen. 530 ; White v. White (1804), 9 Vos. 

554 ; Windham r. Graham (1826), 1 Buss. 331 ; He 

Ktawell’s Trust, Poole v. Itivcrsdale (1909), 101 L. T. 

49. 

1347. Furniture — Given after marriage — Rights 
of creditors.]— Campion v. Cotton, No. 1191, ante . 

1348. In wife’s house — Gift presumed.] — 

Barrack v. M‘Cullocji, No. 730, ante , 

1349. .] — Beeciier v. Major, 

No. 718, ante . 

1350. Wearing apparel — Agreed to remain pro- 
perty of husband.] — A husband is bound to pro- 
vide bis wife with necessary apparel, but is not 
bound to give it to her. He may make the pro- 
vision either by giving it to her in accordance 
with the common practice, or by lending it to 
her. Therefore an agreement between husband 
k wife that all articles of wearing apparel used 
or worn by the wife were to be purchased by the 
husband in his own name & on his credit & were 
to be his absolute property k that lie was to be 
entitled to dispose of them as k when k how he 
pleased, his wife having no right or title to them 
except to wear them during his pleasure, is valid 
in law, k effectual as against the execution 
creditors of the wife. — Rondeau, Legrand «fc 
Co. v . Marks, [1918] 1 K. B. 75 ; 87 L. J. K. B. 
215 ; 117 L. T. 651 ; 34 T. L. R. 8 ; 62 Sol. Jo. 
24, C. A. 

Necessity for delivery.] — See Sub-sect. 1, C., ante. 

Effect of husband’s bankruptcy.] — See Bank- 
ruptcy, Vol. V., p. 676, Nos. 5679-5681. 

B. Gifts in Fraud of Creditors. 

Sec Married Women’s Property Act, 1882 
(c. 75), s. 10. 

1351. Deed of gift of furniture — Remaining in 
husband’s house — Not In reputed ownership.] — 

Judgment creditors, who had levied execution 
at the judgment debtor’s house, were met by a 
claim on behalf of the debtor’s wife that the 
goods, on which execution was proposed to be 
levied, belonged to her under a post-nuptial deed 
of gift, executed by the debtor in her favour for 
natural love & affection. The deed was not 
registered under the Bills of Sale Act, 1878 (c. 31), 
k the goods conveyed by the deed remained in 
debtor’s house in which he & his wife continued 
to live together after the execution of the deed, 
as they were doing when the deed was executed : 
— Held : the deed was not invalid under Married 


Women’s Property Act, 1882 (c. 75), s. 10, as 
there was no evidence that the furniture after the 
gift remained in the order & disposition or reputed 
ownership of the husband, k the judgment 
creditors were not entitled to levy execution on 
the goods. — French v. Gething, (1922] 1 K. B. 
236; 91 L. J. K. B. 276; 126 L. T. 394; 38 
T. L. R. 77 ; 66 Sol. Jo. 140; [1922] B. k C. R. 
30, C. A. 

1352. Gift impeachable by creditors — Surrender 
of life interest in settlement — Post-nuptial deed.] — 

By an ante-nuptial settlement made in 1900 
debtor settled investments in certain railway k 
other stocks upon trust (inter alia) for bkpt. for 
life. In 1913 arrangements were made by debtor 
which resulted in the income from the investments 
comprised in the marriage settlement being 
thenceforward paid to the wife. In Mar. 1914, 
debtor & his wife agreed to separate, k in order 
to insure to the wife the continued payment of the 
income, debtor in Mar. 1915, executed a post- 
nuptial deed under which debtor’s life interest 
under the marriage settlement was surrendered 
to the wife, k she was given a power of appoint- 
ment which might act in derogation of debtor’s 
ultimate reversion to the property. There was 
no agreement by the wife that she would not 
take proceedings against debtor for maintenance. 
In July, 1917, debtor committed an act of bkpey., 
A in Jan. 1918, an order of adjudication was made 
against him. It was not proved that at the time 
of executing the deed of Mar. 1915, debtor was 
able to pay all his debts without the aid of the 
property comprised in it ; — Held : upon the facts 
the true inference to be drawn was that the wife 
was not a purchaser for valuable consideration 
within Bankruptcy Act, 1914 (c. 59), s. 42 (1), 
k that instead of a voluntary allowance to his 
wife the debtor substituted a voluntary settle- 
ment ; & as in these circumstances there was no 
consideration given for it, the deed of Mar. 1915, 
was void so far as was necessary for the payment 
of the debts owing by debtor k the costs of the 
bkpev . — Be Macdonald, Ex p. McOullum, 
[1920] 1 K. B. 205; 122 L. T. 310; sub nom. 
Re Macdonald, Ex p. Trustee, 88 L. J. K. B. 
1226 ; [1918-19] B. k C. R. 240. 

.] — See, also , Execution, Vol. XXI., pp. 498 

ct scq. 

Chattels remaining in apparent possession of 
husband.] — See Bills of Sale, Vol. VII., p. 115, 
Nos. 672-074. 

Chattels in wife’s possession.] — See Sub-sect. 2, 
A. (d) t ante, 

C. Pin Money. 

1353. Definition of pin money — Not ordinary 
debt.] — If [pin money] is not an ordinary debt: 
it is not a gift from the husband to the wife out 
k out ... it is meant for the wife’s expendi- 
ture on her person, it is to meet her personal 
expenses & to deck her person suitably to her 
husband’s dignity (Lord Lyndhurst, C.). — 
Howard v . Digby (Earl) (1834), 2 Cl. k Fin. 
034: 8 Bli. N. S. 224; 5 Sim. 330; 6 E. R. 


of both In a bank to an account, 
kept in tbo names of both as a joint 
account : — Held : the ownership of 
the husband's money was not trans- 
ferred to his wife. — Itioux v. Kioux 
(1922), 53 O. L. U. 152— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— B. 

n. Absence of consideration.] — The 
purchase of property in the namo of 
the wife & ostensibly for her benefit, 
with money belonging to the husband. 


where no consideration is given by Ibo 
wife, is sufficient evidence of intention 
to defraud the husband’s creditors. — 
Wkht v . Amks Holdkn & Co. (1897), 3 
Terr. L. It. 17.— CAN. 

o. Transfer of shares — Husband liable 
under guarantee .}-— In an action by 
judgment creditors of deceased hus- 
band of deft, to set aside assignments 
made by deceased to deft, of co. shams, 
with intent, as alleged, to defeat 


creditors, the Judgment recovered by 
pttfs. was founded on an agreement, of 
guarantee, which was in existence at 
the time of the impeached transfers : — 
field : the guarantee was a liability 
which might become a debt ; & if the 
husband really owned the shares, an 
intention on his part to defeat or delay 
creditors might be inferred. — Toronto 
Carukt Co. v. Wrtoiit (1912), 21 
W. L. R. 304 ; 22 Man. L. li. 294 ; 3 
I). L. It. 725.— CAN. 
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1293, H. L . ; revsg. S. C. sub nom. Digby (EariJ 
v. Howard (1831), 4 Sim. 588. 

Annotations Refd. Ex p. Holden (1863), 13 C. B. N. S. 
041 ; Dixon v. Dixon (1878), U Ch. D. 587 ; Edward v. 
Cheyno (No. 2) (1888), 13 App. Cas. 385. Mentd. Loach 
v. Way (1835), 5 L. J. Oh. 100 ; Wentworth v. Tubb 
(1842), 12 L. J. Ch. 01 ; Molton v . Camroux (1848), 2 
Exch. 487 ; Lea v. Grundy (1855), 24 L. T. O. S. 287 ; 
Rowley v. Unwin (1855), 2 K. & J. 138 ; Moore v. Barber 
(1865), 5 Gift. 43 ,* Rc Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94 ; Re J., [1909] 1 Ch. 574. 

1354. Not absolute gilt from husband.] — 

Howard v. Digby (Earl), No. 1353, ante . 

1355. Allowance for wife’s personal expen- 

diture.] — Howard v . Digby (Earl), No. 1353, ante . 

1356. Expenditure of pin money — Implied obliga- 
tion on wife.] — There is annexed to wife’s pin 
money an implied duty of applying it towards 
her personal dress, decoration & ornament. — JOD- 
RELL v . JODRELL (1845), 9 Beav. 45 ; 15 L. .T. Ch. 
17 ; 0 L. T. O. S. 186 ; 9 Jur 1022 ; 50 E. It. 259 ; 
subsequent proceedings (1851), 14 Beav. 397. 

1357. Effect of wife’s misconduct — Elopement & 
adultery.] — If a lady has pin-money secured by a 
term, & runs away & lives in adultery, & the 
trustees proceed at law to recover the term, it 
seems they will be restrained ; for pin-money was 
never designed to make women independent of 
their husbands, & support them in vice. But if 
she left him by ill usage, or other reasonable 
grounds, or the husband acquiesced in her 
departure, equity will not interpose. — Moore v. 
Scarborough (1737), Coop, temp . Cott. 538; ^47 
E. K. 989 ; sub nom . Moore v. Moore, 1 Atk. 272 ; 
West temp . Hard. 35 ; sub nom . More v. Scar- 
borough (Earl), 2 Eq. Cas. Abr. 150 L. C. 
Annotation : — Refd. Leo v. Loo (1758), 1 Dick. 321. 


1358. .] —Where the wife sues the 

husband for a specific performance of her mar- 
riage articles, & that be may settle such A such 
lands on her for her jointure ; it is no bar t-o her 
demand, that she has eloped with an adulterer ; 
much less if this be not by the husband put. in 
issue in the cause. — Sidney v. Sidney (1734), 
3 P. Wms. 2C9 ; 2 Eq. Cas. Abr. 29 ; 24 E. 11. 


1060, L. C. 

Annotations Expld. Wheeler v. Trotter (1737), 3 Swan. 
174, n. ; Legaru e. Johnston (1797), 3 Vos. 352. Consd. 
Jeev. Tlmrlow (1824), 2 B. & C. 517. Expld. Duncan v. 
Campbell (1842), 12 Sim. 616. Reid. Clark r. Penam, 
Periam v. Clerk (1742), 1 Coop. temp. Cott. 541, n, ; 
Seagravo v. Soagravo (1807), 13 Vcr. 439 ; Evans v. 
Carrington (I860), 2 Do G. P. & J. 481 ; Fearon v. A y len- 
to rd (1884), 14 Q. B. 1). 792. Mentd. Wntkyns v. , Watkyns 
(1740), 2 Atk. 90 ; Horton v. Bott (1857), 2 H. & N. 249. 

1359. .]— Bill by a married woman, 

claiming under a bond by her husband to a 
trustee for a separate maintenance, admitted to 
have been destroyed by them on the ground of 
subsequent incontinence. Tho bill retained, with 
liberty to bring an action. — Seagrave v % Sea- 
grave (1807), 13 Ves. 439 ; 33 E. R. 358. 
Annotations: — Refd. Joe v. Thurlow (1824), 2 B. & C. 
547 ; Walrond v. Walrond (1858), Jolm. 18 ; Fearon r. 
Aylosford (1884), 14 Q. B. D. 792. Mentd. Pearce v. 
Creswick (1843). 2 Hare, 286. 

1350. Elopement without adultery.] — By 

marriage settlement in 1707 the husband conveyed 
lauds to trustees for ninety-nine years if Jhe should 
so long live in trust to pay £100 per annum for 
the separate use of the wife. Owing to disputes 
tho wife in 1728 left her husband &^went to live 
in Prance. In 1734, the annuity being in arrear 


the trustees brought ejectment. Later in the 
same year the husband suod in the ecclesiastical 
ct. for restitution of conjugal rights, & after 
sentence against his wife for non-appearance, 
brought his bill to restrain the ejectment action. 
By his bill he offers to receive his wife again & m 
that case to pay her tho annuity :~Held : this 
being a case of mere elopement, without incon- 
tinency, & having regard to the continued pay- 
ment of the annuity for some time afterwards, 
& the delay in instituting the suit in the ecclesi- 
astical ct., the ct. of Ch. would not interfere with 
the legal rights of the trustees. — Moore v. Moore 
(1737), 1 Atk. 272 ; West temp . Hard. 35 ; 26 
E. It. 174 ; sub nom> Moore v. Scarborough, Coop. 
temp. Cott. 538 ; sub nom. More v . Scarborough 

(Earl), 2 Eq. Cas. Abr. 156, L. C. 

Annotation : — Refd. Loo v. Loo (1758), 1 Dick. 321. 

Savings out of pin money.] — See Tart IV., 
Sect. 10, sub-sect. 3, A., ante . 


Sub-sect. 3. — Gifts by Wife. 

A. Validity . 

(a) In General . 

1361. Undue Influence— Presumption from re- 
lationship of parties.] — (1) There is no pre- 
sumption that a voluntary deed executed by a 
tvife in her husband’s favour, & prepared by her 
husband’s solicitor, is invalid. 

(2) The onus probandi lies on the person who 
impugns the instrument & not on the person who 
supports it. — Barron r. Willis, [1899] 2 Ch. 
578; 68 L. J. Ch. 604 ; 81 L. T. 321 ; 48 W. B. 
26 ; 15 T. L. B. 469 ; 43 Sol. Jo. 707 ; revsd . 
m other grounds, [1900] 2 Ch. 121, C. A . ; sub 
wm. Willis v. Barron, T1902] A. C. 271, H. L. 

Annotations As to (1) Apprvd. Howes v . Bishop, f 190 9] 
2 1C. B. 390. Consd. Bank of Africa v. Cohen, 1 190.)) 2 
Ch. 129 ; Bank of Montreal v. Stuart, U911J A. C. 129. 
Refd. Wright v. Carter, [1903] 1 Ch. 27 ; Moody v. Cox 
& Hatt (1917), 1 J 6 L. T. 740 ; Weston v. Fairbrldge, 

[1923] l'K. B. GC7. 

1302. Large benefit conferred.] — E., 

who was indebted, to B., obtained from his wife, 
deft., a guarantee in favour of B. to cover his 
debts then due to B., a present advance of £500 
& future credits, the total liability being limited 
to £1 ,500, Deft, was a trader on her own account, 
& bad on previous occasions given P. small 
amounts of linancial aid. Deft., was aware of 
P.’s financial position & of his indebtedness to 
B. B., B.’s solr., F., & deft, were the only persons 
present when the guarantee was signed, & deft, 
had no independent advice. The guarantee, a 
very complicated document, was twice read over 
by the solr., who suggested to B. that deft, should 
be separately represented: — Held: (1) deft, did 
not sufficiently understand the nature of the 
guarantee ; (2) the relationship of husband 

wife was one where in the case of a large voluntary 
benefit influence was presumed to exist ; (3) the 
transaction being challenged the burden was on 
the donee to prove that the giving of the guarantee 
was free from the influence of the husband, &, 
in the absence of independent advice, this had not 
been discharged: (4) B. was sufficiently put on 
inquiry to be affected with the equitable Oawa in 
transaction— Bisciioff’s Trustee v. Frank 


PART VI. SECT. 9, SUB-SECT. 2.— C. 

1857 i. Effect of wife* 8 misconduct — 
Elopement adultery .] — Adultery l>y 

the wife, no bar to tho Bpcclflc per- 
formance of articles executed previous 
to marriage, providing a jointure for 
her. Jointure not foneited at law by 


elopement or adultery ; the same rule 
in equity where jointure secured by 
articles. — Bucuianan v. Buchanan 
(1809), 1 Ball & B. 203. — IB. 


PART VI. SECT. 9, SUB-SECT. 3.— 
A. (a). 

1361 i, Vndu influence — Presump - 


nfrom. relationship of parties. ] In the 
}o of an absolute gift from wife to 
sbaud, the relationship does not of 
elf raise any presumption of unduo 
luence.- — Roberts v. Brown oc 
1ATTIE, [19241 N. Z. L. n. 

z. 
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Husband and Wife. 


Sect. 9 . — Gifts between husband and wife : Sub-sect. 
3, A (a) & (b) y B. (a)i . ] 


(1003), 80 L. T. 188 ; on appeal, cited in [1011] 
1 K. B. at pp. 803, 864, C. A. 

Annotations : — As to (1) & (2) Folld. Chaplin v. Brammall, 

[1908] 1 K. B. 233. Consd* Ifowes v. Bishop, [1909J 2 

K. B. 390. Befd. Talbot v. Von Boris, £1911 J 1 K. B. 

854: Shoars v. Jones (1922), 128 L. T. 218. As to 

(3) Refd. Talbot v. Von Boris, [1911] 1 K. B. 854. 

1363. Understanding transaction.] 

(I) Pltf. having obtained judgment against a 
debtor, it was agreed that the judgment debtor 
A the two defts. in the present act ion, who were 
husband & wife, should give pltf. a joint & several 
promissory note, payable by instalments, for the 
amount of the judgment. The husband, who had 
business relations with the judgment debtor, pro- 
cured his wife’s signature to the promissory note, 
the jury finding that the transaction was suffi- 
ciently explained to her & that she knew that the 
document she was signing was a promissory note, 
& that she also knew she was incurring a possible 
liability for the benefit of the judgment debtor 
in so signing ; they also found that her signature 
was procured by the influence of her husband, 
but could not agree as to whether it was procured 
by his undue influence. Default having been made 
by the judgment debtor in payment of the instal- 
ments of the promissory note, the present action 
was brought against the husband & wife to recover 
the balance of the instalments of the promissory 
note. The husband allowed judgment to go by 
default : — Held : notwithstanding the absence of 
independent advice, the wife was liable upon the 
promissory note. 


(2) There is no general rule of universal appli- 
cation that the rule of equity as to confidential 
relationships necessarily applies to the relation of 
husband & wife, so as to throw on the husband, 
or on the person who is suing the wife, the onus 
of disproving an issue of undue influence (Lord 
Alverstone, C.J., Fletcher-Moulton, L.J.). 

(3) The relation of husband A wife does not 
come within the equity laid down in Huquenin 
v. Baseley , (1807), 14 Vcr. 273. — IIowes v. Bishop, 
[1009] 2 K. B. 390; 78 L. J. K. B. 796 ; 100 
L. T. 826 ; 25 T. L. R. 533, C. A. 

Annotations: — As to (2) Consd. Shuars r. Jones (1922), 

128 L. T. 218. Refd. Talbot v. Von Boils, [1911 J 1 K B. 

854. As to (3) Refd. Shears v. Jones (1922), 128 L. T. 

218. 


1364. Trustees dissenting — Where assent not 
required — Not evidence of coercion — Grant of 
annuity.] — Grant of an annuity by a married 
woman out of her separate property established ; 
notwithstanding notice to pltf. by the trustees, 
that they would pay to hersell only on account 
of complaints of her husband’s conduct, in con- 
sequence of her refusing to join him in raising 
money ; the transaction, though for the benefit 
of her husband, upon the evidence being her 
deliberate act, aware of what she was doing & 
a free agent. 

A married woman can bind her separate pro- 
perty without the trustees ; unless their assent 
is rendered necessary by the instrument giving 
her that property. Their dissent cannot have 
any effect, where their assent is not necessary ; 
& their declaration that she was unwilling cannot 
be evidence of the fact that she parted with her 
property by coercion (Grant, M.R.). — Essex v. 
Atkins (1808), 14 Vee. 542 ; 33 E. Ii. 620. 
Annotation Refd. Glyn v. Bastcr (1827), 1 Y. & J. 329. 

1366. Instrument prepared by husband’s solicitor 
—Not read over on execution— -Executed unwill- 
ingly.] By a will, the income of certain trust 
funds was given to a wife for her separate use, 


for lifo, with power for her by any will or instru- 
ment in writing, to be by her duly executed, to 
bequeath & dispose of one moiety of the trust 
funds. By an indenture, duly executed, she 
appointed the moiety to her husband absolutely. 
In a suit by her against her husband she sought to 
set aside the appointment, on the ground that 
she had executed it in ignorance of its contents & 
purport, & without professional advice ; & it 

was in evidence that the deed was prepared by 
the husband’s solr., & was executed by the wife 
at her husband’s house, without its having been 
read over to her at that time ; & that she was 
agitated & distressed at the time, & signed it in 
a reluctant manner : — Held : the appointment 
was not invalid ; &> it was sustained. An appoint- 
ment made in exercise of a power by a wife in 
favour of her husband is to bo considered good, 
unless the wife shows that it was executed in 
circumstances sufficient to invalidate it. The 
onus probandi lies on the party impeaching the 
instrument. — Nedby v. Nedby (1852), 5 De G. 
& Sm. 377 ; 21 L. J. Ch. 446 ; 19 L, T. O. S. 
294 ; 64 E. R. 1161. 

Annotations: — Consd. Bischoflf’s Trustee v. Frank (1903), 

89 L. T 188 ; Hones v. Bishop, [1909J 2 K. B. 390 ; Bank 

of Montreal r. Stuart, [1911] A. C. 120 ; Refd. Barron 

v. Willis, [1899] 2 Ch. 578. 

1366. No presumption of undue Influence.] 

— Barron v. Willis, No. 1361, ante. 

1367. Duty of solicitor.] — Bank of Mont- 

real v. Stuart, No. 1378, post. 

See, further , Solicitors. 

1368. Wife not independently advised — Property 
charged to benefit husband — False recital.] — 

Money which had been bequeathed to a married 
woman for her separate use was, during the cover- 
ture, by her husband, at her request, lent on 
mtge. The mtge. deed was prepared by the 
solr. of the mtgor. from instructions given by him 
& the husband, & it recited untruly that the 
money belonged to the wife before marriage, & 
was not comprised in any settlement it was 
made payable to the husband & wife, & to the 
survivor of them, his or her exors., or adminis- 
trators, or their, his, or her assigns. The wife 
had no separate solr., & executed the deed without 
its being read over to her. The husband deserted 
his wife, & was subsequently, on her petition, 
divorced from her on the grounds of adultery & 
cruelty. Upon bill by the wife, by her next 
friend, against her husband, & the mtgor., the deed 
was declared to be void, so far as it purported to 
be a settlement on the husband of the £2,000, 
& a new deed was ordered to be executed in favour 
of the wife alone. — K night v. Knight (1865), 5 
Giff. 26 ; 12 L. T. 699 ; 11 Jur. N. S. 617 ; 66 
E. It. 908. 

1369. Concealment of material facts.] 

— Held ; applts. could not enforce a charge on 
respt.’s share in her father’s estate, obtained 
through their agent who was also exor. & trustee 
for her under her father’s will, by pressure through 
her husband, whose debts were to be thereby 
secured, concealment of material facts, & without 
independent advice. — Turnbull & Co. v. Duval, 
[1902] A. C. 429 ; 71 L. J. P. C. 84 ; 87 L. T. 
154 ; 18 T. L. R. 521, P. C. 

Annotations : — Folld. Chaplin r. Brammall, [1908] 1 K. B. 

233. Expld. & Distd. Howes v. Bishop, [1909] 2 K. B. 

390. Refd. BisohofTs Trustee v. Frank (1903), 89 L. T. 

188 ; Shears v. Jones (1922), 128 L. T. 218. 

1370. Guarantee for husband.]— Bischoff’s 

Trustee v. Frank, No. 1362, ante. 

1371. Nature of transaction not ex- 

plained.] — Pltfs., having agreed to supply goods 
to deft.’s husband on credit if his wife would 
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guarantee payment by him of their price, sent 
to the husband a form of guarantee, in order that 
he might obtain his wife’s signature to it, leaving 
the matter entirely to him. The husband obtained 
his wife’s signature to the guarantee, without 
sufficiently explaining to her the nature of the 
document, which she did not understand when 
she signed it. Goods having been supplied by 
pltfs. to deft.’s husband, the price of which was 
not paid, pltfs. sued deft, on the guarantee : — 
Held : the action was not maintainable. — Chaflin 
& Co., Ltd. v . Brammall, [1908] 1 K. B. 233 ; 
77 L. J. K. B. 366 ; 97 L. T. 860, C. A. 

Armotaiions : — Distd. Howes v. Bishop, [1909J 2 K. B. 390. 

Bold. Shears v. Jones (1922), 128 L. T. 218. 

1372. Knowledge of effect of transaction.] — 

H. wrote to his niece informing her of his intention 
“ to request her acceptance of £10,000, to be 
settled as might be most agreeable to herself & 
her husband.” No formal settlement was made 
of the money, which was paid in to an account 
which she had separately from her husband. 

Subsequently she wrote to her bankers, at her 
husband’s instance, requesting them to transfer 
the fund from her account to that of her husband ; 
but she always received the interest. In her 
evidence she deposed that she thought she had 
a right to the income, but had no power to deal 
with the capital except by will : — Held : the 
money belonged to her for her separate use, <fc 
she had not abandoned her rights. 

To enable a husband to claim separate estate 
against his wife, it must be clearly proved that the 
wife knew what her rights were, & intended to 
give them up. — Carnegie v . Carnegie (1874), 
31 L. T. 7 ; 22 W. It. 783, L. JJ. 

1373. Duress.] — A deed executed by a mar- 
ried woman as security for her husband’s debts, 
obtained by pressure & without independent 
advice by the husband & the wife’s trustee, who 
was the creditor’s agent, & also by concealment 
of material facts, set aside. — Turnbull & Co. 
v. Duval, [1902] A. C. 429 ; 71 L. J. P. C. 84 ; 
87 L. T. 154 ; 18 T. L. R. 521, P. C. 

Annotations : — Folld. Chaplin v. Bnunmall, [1908] 1 K. B. 

233. Expld. & Distd. 1 1 owes v. Bishop, [1909] 2 K. B. 

390. Retd. Bischolf’s Trustee r. Frank (1903), 89 L. T. 

188 ; Shears v. Jones (1922), 128 L. T. 218. 

1374. Promissory note.] — To an action 

against a wife upon joint A several promissory 
notes of her husband A herself, signed by her as 
surety for the repayment of sums advanced by 
pltf. to her husband, deft, pleaded that she was 
induced to sign the notes by duress on the part 
of her husband, A that pltf. knew of that duress. 
At the trial evidence was given by deft, of the 
duress so alleged, A the jury found that there 
was such duress. No evidence, however, was 
given on deft.’s part to show that pltf. knew of 
the duress, but on the contrary she stated in evi- 
dence that she did not think that the pltf. knew 
of it. Pltf. was not called as a witness, A, con- 
sequently, did not give evidence to negative his 
knowledge of the duress : — Held : the onus of I 


roof with regard to knowledge of the duress 
y pltf. lay upon deft. A was not shifted by Bills 
of Exchange Act, 1882 (c. 61), s. 30, upon pltf., 
A, therefore, pltf. must succeed. — Talbot v . Yon 
Boris, [1911 1 1 K. B. 854 ; 80 L. J . K. B. 661 ; 
104 L. T. 521 ; 27 T. L. It. 266 ; 55 Sol. Jo. 
290, C. A. 

Necessity for deed acknowledged.] — See, now , 
Law of Property Act, 1925 (c. 20), s. 167. 

(6) Onus of Proof. 

1375. On party impugning instrument.] — 

Nedby v. Nedby, No. 1365, ante. 

1376. .] — Barron v. Willis, No. 1361, ante. 

1377. .] — 11 owes v. Bishop, No. 1363, ante. 

1378. .] — (1) In the case of transactions 

between husband A wife the burden of proving 
undue influence lies upon those who allege it, but 
it is not necessary in every case to show that the 
wife had independent advice. 

Where a wife, who was possessed of large 
separate estate, gave a guarantee to a bank in 
order to help her husband A a co. in which he was 
largely interested, which was in pecuniary diffi- 
culties, alleging that she acted of her own free 
will, without any pressure having been put upon 
her, A that she would not have taken advice from 
anyone, but it appeared that she acted in passive 
obedience to her husband’s directions, A would 
have signed anything that he asked her to sign 
A had no means of forming an independent 
judgment is she had desired to do so : — Held : 
the transaction could not stand. 

(2) In such a case it is the duty of the husband’s 
solr. to advise the wife, A to lay the consequences 
of her action fully before her, A if she rejects his 
advice lie should insist on her being separately 
advised. — Bank of Montreal v. Stuart, [1911] 
A C. 120 ; 80 L. J. P. G. 75 ; 103 L. T. 641 ; 27 
T L. R. 117, P. C. 

Annotations : — As to (1) Refd. Westen r. FairLiidge, [1923] 

1 K. B. €>67- Generally , Mentd. Noel on v. Ashburton, 

[1914] A. C. 932. 

Onus in case of negotiable instruments, see 
Bills of Exchange, Vol. VI., p. 175, Nos. 1094- 
1123. 

1379. Proof of independent advice — Whether 
onus discharged.] — Bischoff’s Trustee v . 
Frank, No. 1362, ante. 

1380. .] — Bank of Montreal v. 

Stuart, No. 1378, ante. 

B. When Presumed. 

(< a ) Income. 

i. Received by Husband. 

1381. Liability to account.] — Where husband 
receives interest of wife’s separate property, no 
account against his representatives. — Squire v . 
Dean (1793), 4 Bro. C. C. 326 ; 29 E. R. 916, 
L C 

1382. Receipt authorised by wife.] — Under 

marriage articles £15,000 was vested in trustees 


PART VI. SECT. 9, SUB-SECT. 3.— 

A. (b). 

p. Upon party supporting gift.] — 
Butler, v. Standard Fire Insurance 
Go. (1879), 4 A. R. 391.— CAN. 

Q. .] — In order to mako out 

that money paid by a wife to her 
husband was a gift, it is necessary to 
rove it either by direct evidence or 
y such course of dealing between the 
husband & wife as shows that the 
money was so paid to him as a grift. — 
Eluott v. Bussell (1890), 19 O. R. 
413. — CAN. 

r. .] — D’Albedyhll v. D’Albe* 


DYHLL (1886), 5 N. Z. L. R. 24 (S. C.). 
— N.Z. 

s. .] — Roberts v. Brown & 

Beattie, 11924] N. Z. L. R. 851. — 

N.Z. 

PART VI. SECT. 9, SUB-SECT. 3.— 

B. (a) i. 

1382 i. Liability to account — Receipt 
authorised by wife .} — Where a wifo 
living: with her husband permits him to 
retain the Interest of money settled to 
her separato use & charged on his 
estate, she cannot recover more than 
one year’s arrears, & though a demand 


by her on her trustee requiring him 
to proceed to recover the interest 
may negative the inference that her 
busband retained it with her assent 
the demand must he bond fide & 
followed up by proceedings if uncom- 
plied with in order to enable her to 
recover as against his creditors more 
ihan ono year’s arrears. — Corbally v . 
GRAINGER (1854), 4 I. Ch. R. 173.— 


1382 ii. -1 — If husband & 

wife are living together & the wife 
permits the husband to receive & 
spend her income, in the absence of 
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Sect. 9 . — Gifts bcticccn husband and wife : Sub-sect. 

3, B. ( a ) i; 

on trust together with £5,000 covenanted by the 
husband to be paid, to be laid out in land, to be 
settled subject to such powers, limitations & pro- 
visions as the husband & wife or the survivor 
should appoint ; in default of appointment, to 
the children in tail ; in default of issue, t-o the 
husband in fee : — Held r husband was not to 
account for the income of his wife’s separate 
estate, which she permitted him to receive. — 
Smith v. Camelford (Lord), Camelford (Lord) 
v. Smith (1795), 2 Ves. 098 ; 30 E. It. 848, L. 0. ; 
previous proceedings , sub worn. Pitt v. Jackson 
(1780), 2 Bvo. C. C. 51. 

Annotations: — Refd. Bartlett v. Gillard (1S27), 3 Buss. 
149 ; Digby i\ Howard (1831), 4 Sim. 588. Mentd. 
Thellusson v. Woodford (1798), 4 Ves. 227 ; Thornton 
v. Bright (1830), 2 My. & Cr. 230 ; Mony penny v. Bering 
(1847), 10 M. & W. 418 ; Lee v. Head (1855), 1 K. & J. 
620. 

1383. .] — An annuity given t-o the 

separate use of the wife is discharged by pay- 
ments made to the use of her husband & sums 
allowed him in account ; the circumstances of 
the transactions being such as to satisfy the ct., 
that the mode of dealing between the person 
who was bound to pay the annuity & the husband 
was with the acquiescence of the wife, or with her 
authority, either express or implied. — Bartlett 
v . Gillard (1827), 3 Russ. 149 ; 0 L. J. O. S. Ch. 
19 ; 3S E. R. 532, L. C. 

Annotations: — Reid, llowe v. Rowe (1848), 2 Dc G. Sin. 
294. Mentd. Edmunds v. Low (1857), 3 K. & J. 318 ; 
Atkinson v. Littlcwood (1874), L. K. 18 Eq. 595 ; Fairer 
v. Park (1876), 3 Ch. I>. 309. 

1384. — .] — Under a marriage settle- 
ment a wife was entitled to the income of the trust 
property for life, for her separate use, without 
power of anticipation. The settlement contained 
a power to the wife to appoint £10,000, & the 
trustees were empowered to invest in the pur- 
chase of lands. It appeared from the evidence 
that after the marriage the wife contemplated a 
gift of capital to her husband, & from the first 
she permitted her husband to receive the income 
of the whole trust property. In pursuance of the 
power in the settlement, the wife appointed that 
a sum of East India Stock, of the value of £10,000, 
should be transferred to her husband & herself, 
for his & her own absolute use & benefit. Tins sum 
of stock was sold by the husband at four different 
times ; the wife joined in the transfers of the 
stock ; the husband received the proceeds of sale, 
& applied them to his own purposes. The husband 
subsequently borrowed two sums of £8,000 & 
£5,690 from the trustees of the settlement, to 
enable him to make purchases of real property ; 
these sums were secured by a deposit of title 
deeds. The husband also rebuilt a house on the 
property in settlement, with the consent of the 
trustees, & sought to have £2,000 in respect of 
such improvements allowed in account as against 
the sum of £8,000 due from him. In an action 
against the husband & the trustees, commenced 
by the wife & continued by her executors : — Held : 
(1) the husband was not accountable for the in- 
come of his wife’s separate estate, which she per- 
mitted him to receive ; (2) there was a gift to the 
husband of the £10,000, when it came into his 
hands without the exertion of undue influence 
over his wife ; (3) the £2,000 expended in build- 


ing could not be considered as sanctioned by the 
power to invest in land ; & tho two sums of 

£8,000 <fc £5,696 must be repaid, but without 
interest ; (4) the exors. of the wife were not 

debarred from obtaining the restitution of the 
trust funds by tho alleged acquiescence of the wife 
in the breaches of trust. — Hale v. Sheldrake 
(1889), GO L. T. 292 ; 5 T. L. It. 276. 

1385. .] — Aytoun v . Aytoun (1892), 

8 T. L. It. 586. 

1386. -.] — Where husband & wife 

are living together in amity, & the husband, with 
the wife’s consent, receives her separate income, 
he is, in the absence of an agreement express or 
to be inferred from the circumstances, taken to 
receive it in his capacity as head of the family 
& is entitled t-o deal with it as he pleases & is not 
liable to account for it to his wife or to repay any 
part of it to her. It is a question of fact whether 
an agreement has been arrived at which rebuts 
the presumption arising from the receipt of the 
wife’s money by the husband. A wife’s separate 
income was, with her consent, received by her 
husband : — Held : on the evidence, the money was 
only paid to the husband for the purpose of invest- 
ment, «fc it remained the wife’s property . — Re 
Young, Young v. Young (1913), 29 T. L. R. 391. 

1387. Term bequeathed to wife — No trustees 

appointed.] — Testator gave leasehold premises to 
his daughter for life, if his term or terms & interest 
therein should so long subsist, for her sole & 
separate use, notwithstanding her present or 
future coverture ; & after her decease to her 

children equally, their exors., etc., during all the 
remainder of the estate, term or terms <fc interest 
therein, which should be then to come & un- 
expired. No trustees being interposed : — - Held : 
the husband having possession wais accountable 
according to the uses of the will, both as to the 
original leases, & also as to reversionary leases, 
granted to him, as the person entitled under the 
will of the former tenant, upon favourable terms ; 
& the equity was established against a purchaser 
from him with notice. — Parker v. Brooke 
(1804), 9 Ves. 583 ; 32 E. R. 729. 

Annotations : — Distd. Re Ellis, Ex p. Green (1832), 2 Doac. 

& Cli. 113. Consd. Dixon v. Dixon (1878), 9 Oh. D. 

587. Mentd. Logan v . Wionholt (1833), 7 Bli. N. S. 1. 

1388. No demand made by wife — Annuity 

charged on stranger’s estate — Rents received by 
husband.] — A married woman being entitled to an 
annuity charged on an estate belonging to A., but 
of which her husband was, as she knew, in receipt 
of the rents, under a pow r er of attorney from A., 
made no demand in respect on the annuity for 
several years. The husband being indebted to A. 
in respect of his receipts becomes bkpt. : —Held : 
as the wife had lived with her husband, & enjoyed 
the benefit of his expenditure, she had no claim 
upon A. or his estate in respect of the arrears of 
the annuity.-- Carter v. Anderson (1830), 3 
Sim. 370 ; 8 L. J. O. 8. Oh. 91 ; 57 E. R. 1030. 

1389. Presumption of agreement.] — 

(1) Where a wife is living with, & is maintained 
by her husband, the ct. will not grant an account 
of the arrears of the income of her separate estate, 
which, in the absence of a demand by her, have 
been paid to her husband. The ct. proceeds, in 
such case, on the assumption that some arrange- 
ment has been made between the husband & 
wife ; but in the case of the wife being a lunatic, 


evidence to tho contrary, the ct. will 
assume that it is a gift ; but this 
implied authority is withdrawn when 
the parties are at arm’s length & from 
that time the husband must account 
for the income. — D’Albedyiill v. 


D’Albkdthll (1886), 5 N. Z. L. R. 
24 (S. C.). — N.Z. 

1382 ill. .1 — A married 

woman may make an effectual gift of 
her separate income to her husband, but 


has the privilege, even after her hus- 
band's death, of reclaiming tho eubject 
of her gift in so far as it has not been 
bond fide consumed. The wife's con- 
sent to give need not be in writing, 
nor in terms oppress but may bo matter 
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her acquiescence could not bo presumed, the 
account was refused. 

(2) Where there is a clause against anticipation, 
cC trustees pay the income to a married woman in 
advance, they are liable to pay it over again, & 
aie not entitled to be reimbursed out of the sub- 
mcome. — Leacii v . Way (1835), 6 L. J. 


, , •] — The property of a lady 

was settled, upon her marriage, to her separate 
use. She. allowed her husband to receive the 
rents during his life without objection or inter- 
ference. 1 he rents were paid into a separate 
oanlc, distinct from the husband’s usual bank, 
were applied by him, partly in paying incum- 
brances on the property ; but the greater por- 
tion was accumulated: — Held: the wife having 
permitted her husband to exercise entire control 
over the rents, an agreement by her must be pre- 
sumed that the fund should be at his absolute 
disposal, <fc the accumulations at his death would 
form part of his personal estate. — Beresford v. 
Armagh (Arciibp.) (1844), 13 Sim. 043 ; 13 

B. J. Oh. 235 ; 8 Jur. 202 ; 00 JR. K. 250. 

Annotation Refd. Edward v. Cheyne (No. 2) (1888), 13 

App. Cos. 385. 

J — Aytoun V. Aytotjn 

(1892). 8 T. L. It. 580. 

^92. Unauthorised dealing with stock.] — 

e trustee of a sum of stock for the separate use 
of a married woman having improperly trans- 
ferred it into the joint names of her husband & 
himself, tiie husband for six years received the 
dividends after which the trustee died, & the 
husband, without his wife’s knowledge, sold out 
the stock, & applied the proceeds to his own use. 
Some time afterwards he left her :—Ueld : though 
the wife might have been presumed to have as- 
sented to the husband’s actual receipt of the 
dividends while the stock remained intact, yet 
no such assent could be presumed after it had 
been sold, she was entitled to recover, as against 
her husband <Sc the estate of the deceased trustee, 
the arrears of dividends which had accrued since 
that time, as well as to have the trust fund re- 
placed.— Dixon v. Dixon (1878), 9 Ch. D. 587 ; 
27 W. K. 282. 

Annotatiojut :-~Consd. Ajtoun ?\ Aytoun (1892), 8 T. L. 1 ?. 

R erd. Re Blake, Blake v. Power (1889), 60 L. T. 

ObJ. 


1393. Interest on capital — Capital con- 

verted to own use.] — A married woman being 
entitled to a sum of money for her separate use 
under the will of a testatrix, a mtge. for a larger 
sum held in trust for testatrix was transferred 
in the year 1867 by the married woman & another 
person, as exors. of the trustee, to the husband 
of the married woman, lie paying out of his own 
money to the exor. of testatrix the amount of 
the difference between the two sums. In 1869 
the husband as mtgee. sold the mortgaged pro- 
perty, & his wife & the other exor. of the original 
mtgee. as such exors. concurred in the assignment 
to the purchaser, the execution of the assign- 
ment by the wife being procured by the husband. 
J he . husband received the purchase-money & 
applied it to his own use. The husband & wife 
lived together in amity until his death, & no 
proceedings were ever taken against him by her 
m respect of her money so received, nor did she 


receive any income thereof. There was no issue 
of the marriage. The husband died in 1885, 
having by his will, made in 1860, given his wife 
a life interest in his property. After his death 
she claimed to rank as a creditor against his estate 
for the sum received by him in 18G7 with sub- 
sequent interest. She denied that she ever gave 
him any authority to receive the money, <fe Ihero 
was some evidence that she objected to his re- 
ceiving it. In the transactions in reference to 
the mtge. she did not appear to have had any 
separate advice: — Held: (1) those who claimed 
under the husband had not discharged the burden 
which lay upon them of proving a gift of the 
capital sum by the wife to the husband, & her 
claim in respect thereof must be allowed ; (2) as 
to the interest accruing during the life of the 
husband the claim must be disallowed. — Re 
Flamank, Wood v. Cone (1889), 40 Ch. D. 461 ; 
58 L. J. Ch. 518 ; 60 L. T. 376 ; 37 W. It. 502. 

Annotations : — As io (1) Reid. He Blalcc, Blake v. Power 

(1889), 60 L. T, 663. As to (2) Reid. Re Hawes, Re 

Burclicll, Burehell v. Hawes (1892), 62 h. J. Ch. 463. 

1394. Husband one o! trustees — Income paid 
Into separate account — Receipt not as trustee.] — 

A married woman entitled for her separate use 
to the dividends of certain stock standing in the 
names of trustees, of whom her husband w«as one, 
permitted these dividends for a number of years 
to be paid to the husband’s bankers to his separate 
account : it appeared also, by the evidence, that 
he made use of these funds as his own property : 
- — Held : a course of dealing was proved, as exist- 
ing between the husband wife, which showed 
that the money was paid to the husband, as 
husband & not as trustee ; & this being done with 
the assent & acquiescence of the wife, disentitled 
her from claiming any part of the money as 
against the estate of the husband. — Caton v. 
Kidf.out (1849), 1 Mac. & G. 599: 2 II. & Tw. 
33 ; 15 L. T. O. S. 497 ; 41 E. K. 1397, L. O. 

Annotations:- — Distd. Smith v. Hardingr (1865), 6 New Rep. 

333. Consd. Dixon v. Dixon (1878), 9 Cli. D. 587. Apia. 

Re Lullmm, Bnntori Lulham (1884), 53 L. J. Ch. 928. 

Apprvd. Edward r. Cheyne (No. 2) (1888), 13 App. Ca-R. 

385. Consd. Re Blake, Blake v. Power (1889), 60 L. T. 

663. Apld. Re Flamank, Wood v. Cock (1889), 40 Ch. D. 

461 ; Re Hawes, Re Burehell, Burehell v. Hawes (1892), 

62 L. J. Ch. 463. Consd. Re Dixon, HcynoR v. Dixon, 

[1900] 2 Ch. 561. Distd. Hunt v . Huut- (1908), 25 T. L. R. 

132. Refd. Darkin v. Darkin (1853), 17 Beav. 578 ; 

Rc Curtis, Hawes v. Curtis (1885), 52 L. T. 241 ; Halo v. 

Sheldrake (1889), 60 L. T. 292 ; Hood Barrs v. Heriot, 

[1896] A. C. 174 ; Howes v. Bishop, [19091 2 K. B. 390 ; 

Re Yonnpr, Young: v. Young (1913), 29 T. L. R. 391. 

Mentd. Dilkes t\ Broaduiead (1860), 2 Be G. F. & J. 

566. 

1395. Subsequently sole trustee.] — By the 

law of Scotland, as well as by that of England, a 
married woman may make an effectual gift of her 
separate income to her husband ; with this differ- 
ence, that by Scotcli law she has the privilege of 
revoking the donation, even after her husband’s 
death, & reclaiming the subject of her gift in so 
far as it has not been consumed. The same 
circumstances which are in England held to imply 
donations between husband & wife are sufficient 
to sustain a similar inference in Scotland. A 
married woman living with her husband in Scot- 
land was entitled to the income of a fund settled 
for her separate use, which stood in the names of 
trustees of whom her husband was one ; & he 
also acted as factor of the trust. Payments of 


inference from tlio clrcumstanc 
of the case or tlio conduct of t. 
spouses. — E dward v. Cheyne (188 

of So88 -> 37 * 25 Sc. L. 
424, H. L.-~ SCOT. 

— • Expenditure for joint pi 
poses.] — On the facts : — Ifeld : th 


income from the wife’s separate estate 
received by tho husband was pre- 
sumably expended for their joint 
purposes & that ho was not account- 
able for the same. — R ick v. Rice 
(1899), 31 O. R. 59; 27 A. R. 121.— 
CAN. 


a. Income front wife's separate 
property — Paid to husband by wife's 
directions.] — Silver v. Silver ( circa 
1871), R. K. D. 159.— CAN. 

b. Furniture bought by husband out 
of wife's income — With wife's consent .] 
— Beforo Married Women’s Property 
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Sect. 0 . — Gifts between husband and wife : Sub-sect. 

3, B. (a) i., ii. & in. 9 (b) i. 1 

income were at first lodged in a bank to the credit 
of the wife’s separate account, then to the credit 
of an account m the names of both husband & 
wife ; but for many years previous to the 
husband’s death, both before & after he became 
sole trustee, the income was paid into the hus- 
band’s private banking account, & mixed with his 
own funds : — Held ; these circumstances inferred 
a complete gift ; &, in respect it had not been 
revoked by the wife, her representatives were not 
entitled to an account of the husband’s intro- 
missions with her separate estate. — Edward v. 
Cheyne (No. 2) (1888), 13 App. Cas. 385, H. L. 
Annotations : — Apld. Halo v. Sheldrake (1880), 60 L. T. 

292. Distd. Hunt r. Hunt (1908), 25 T. L. It. 132. Refd. 

Re Blake, Blako v. Power (1889), 60 L. T. 663 ; Hood 

Barrs v. Herlot, [1896] A. C. 174 ; Rc Dixon, Beyiies 

v. Dixon, [1899] 2 Ch. 561 ; Re Young:, Young t\ Young 

(1913), 29 T. L. R. 391. 

Compare Nos. 1405, 1400, post. 

1396. Rebuttal of presumption — Receipt for 
specified purpose — Management during coverture.] 

— Feme covert by deed directed rents & profits, 
her separate property, to be paid during her 
life to her husband for his own proper use & 
benefit : the intention being only to give him the 
administration during coverture without account, 
the widow is entitled after his death to the future 
rents, to those accrued in his life, <fc not received. 
If her interest had passed, it must upon the cir- 
cumstances of the transaction have been set aside. 
— Milnes v. Busk, Busk v. Milnes (1794), 2 
Ves. 488 ; 30 E. It. 738, L. V. 

Annotations : — Refd. Bartlett v. Gillard (1827), 3 Riikh. 

149. Mentd. Sperling r. Roe h fort (1803), 8 Ves. 164; 

Johnson v. Gallagher (1861), 3 De G. F. & J. 494. 

1397. Investment.] — Re Young, 

Young v. Young, No. 1380, ante. 

1398. Money loaned by wife.] — A ct. of 

equity has established the independent per- 
sonalty of a feme covert with respect to property 
settled to her separate use ; & although the bare 
advance by the wife of a sum of money, part of 
the income of her separate estate, to the husband, 
would not raise an assumpsit for the repayment, 
yet if any portion of such income be advanced to 
him upon a contract of loan, the wife may sue her 
husband in respect of it. — Woodward v. Wood- 
ward (18C3), 3 Be G. J. <fc Sm. fi72 ; 8 L. T. 749 ; 
9 Jur. N. S. 882 ; 11 W. R. 1007 ; 40 E. R. 797, 
L C. 

Annotation Refd. Butler v. Butler (1885), 14 Q. B. D. 

831. 

1399. Sale of stock— Without wife’s know- 

ledge.] — Dixon v. Dixon, No. 1392, ante. 

ii. Retention of Income Due from Husband . 

1400. Pin money — Part retained by husband — 
Promise to pay arrears.] — A. had £300 per annum 
pin-money, the husband for several years before 
his death paid her £200 only, but promised her 
she should have the whole at last. If the wife 
accepts less, or lets her husband receive what she 
has a right to receive to her separate use, it 
implies a consent in her to submit to such a method. 
But where the pin money is paid to her eo nomine , 
her agreement with the husband relating to her 
separate estate amounts not t-o a new agreement, 
& his promising she should have it at last is an 
undertaking to pay the arrears. — Ridout v. 
Lewis (1738), 1 Atk. 209 ; West temp. Hard. 
302 ; 26 E. It. 171, L. C. ; subsequent proceedings , 


sub nom. Ridout v. Plymouth (Earl) (1740), 2 
Atk. 104, L. O. 

Annotation: — Expld. & Distd. Thrupp v. Harman (1834), 

3 My. & K. 513. 

1401. — — .] — A wife cannot re- 

cover more than a year’s arrears of pin money 
after long acquiescence in the receipt of it by 
her husband, notwithstanding claims made by the 
wife during the husband’s lifetime, & a promise 
made by the husband that she should have an 
equivalent, such promise not, under the circum- 
stances, amounting to an undertaking to pay the 
arrears. — Thrupp v. Harman (1834), 3 My. & K. 
513 ; 40 E. 11. 195. 

.] — See , generally , Sect. 9, sub-sect. 2, C., 

ante. 

1402. Annuity — Charged on husband’s estate — 
Payment not enforced by trustee.] — A wife was 
entitled to an annuity for her separate use, which 
was payable out of a ratgo. on her husband’s 
estate. The wife lived with her husband & was 
maintained by him. The wife’s trustee neglected 
to enforce payment of the mtge. & interest, 
was held liable for the breach of trust 

(1) as between the husband & wife, the interest 
applied to their mutual benefit must be taken in 
discharge of her annuity, & the trustee, as against 
the wife, was entitled to the benefit of the same 
equity ; (2) the accruing payment of the annuity 
could not be set off against a prior existing debt 
of the husband. — Payne v. Little (1858), 20 
Beav. 1 ; 53 E. 11. 790. 

Annotation : — As to (1) Consd. Dixon V. Dixon (1878), 9 

Ch. D. 587. 

1403. Granted by husband before marriage 

—Arrears accrued during marriage.] — Aytoun 
v. Aytoun (1892), 8 r L\ L. R. 580. 

1404. Capital borrowed by husband from wife’s 
trustees — Non-payment of interest for long period — 
Parties separated.] — (1) Where the calls on new 
shares, allotted to trustees of a marriage settle- 
ment, in respect of original railway shares, held 
by them upon the trusts of the settlement, had 
been paid out of the wife’s separate income : — 
Held : stock, purchased with the proceeds of the 
sale of such new shares, was subject to the trusts 
of the settlement as corpus, & the wife had a lien 
for the amount so paid for calls, by analogy to 
the case of tenant for life advancing money for 
lines payable on renewal of leaseholds. 

(2) Wife entitled for life to income of settled 
property for her separate use, without power of 
anticipation. 3'he trustees allowed the husband 
to use £1,000, part of tlie trust funds, for four 
years. Shortly after which period, the wife 
separated from her husband, & then for the first 
time claimed interest on the £1,000 for the four 
years. She admitted she had allowed her husband 
to receive her income so long as he behaved to 
her as a husband ought to do : — Held : the wife 
was not entitled to the interest claimed. — Rowley 
v. Unwin (1855), 2 K. & J. 138 ; 09 E. Ti 720. 
Annotations : — As to (1) Apld. Rc Malam, Malom v. Hitchens 

[1894] 3 Ch. 578. As to (2) Consd. Hood Barrs v. Hcriot,, 

[1 896 J A. C. 174. Reid. Edward v. Cheyno (No. 2) (1888), 

13 App. Cas. 385. 

1405. Parties living in amity.] — 

Where a married woman was under a will entitled 
for life for her separate use to the income of a sum 
of money which the trustee of the will had lent 
to the husband on the security of a mt ge. of two 
freehold houses, & the husband & wife bad lived 
together in amity for a period of more than 
twenty years after the date of the mtge., & during 


Act, 1884, where furnituro was bought other furniture & used os his a gift of the furniture to the 

with the income of a wife’s separate own with his wife’s consent, slight husband. — Strachan v. Murray 
estate, & mixed by the husband with evidence was sufficient to establish (1886), 5 N. Z. I,. It. 56 (S. €.).— N.Z. 
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that time the husband had never paid any interest 
on the mtge. debt, or given any written acknow- 
ledgment of the mtge. to the mtgee. -trustee for 
the wife : — Held : the husband retained the interest 
as a gift from the wife ; it was the same hand 
to pay & to receive ; therefore, no payment over 
was requisite ; &, consequently, Stat. Limita- 

tions did not run, & the mtge. was still subsist- 
ing. — Re Hawes, Re Burchell, Burchell v. 
Hawes (1892), 62 L. J. Ch. 403 ; 67 L. T. 756 ; 
41 W. It. 173 ; 3 It. 133. 

Annotation ;~-Refd. lie Dixon, Hcyncs v. Dixon (1900), 
oo 1 j. x • 121). 


1406* -.] — By a marriage settle- 

ment dated in 1847, a fund belonging to the wife 
was vested in trustees in trust for investment 
" on real or personal securities bearing interest,” 
with power of varying investments with the 
written consent of the husband & wife or the 
survivor, & to pay the income to the wife for her 
separate use without power of anticipation, then 
to the husband for life, & after the death of the 
survivor, as to the capital, upon the trusts therein 
mentioned. 

In 1852, the trustees, on the written consent 
of the wife, lent the tmst fund in cash to the 
husband on the security of his bond in a penal 
sum, conditioned for repayment to the trustees 
of the sum advanced with interest at 4 per cent. 
per annum six months after date. The bond con- 
tained no stipulation in terms for payment of 
interest beyond the six months. 

The husband <fc wife lived together in amity 
for more than twenty years after the date of the 
bond, the wife dying in 1876 & the husband in 
1896. At his death the bond was found in his 

S osscssion. He never, either during his wife’s 
fetirne or afterwards, paid any interest on the 
bond or gave any written acknowledgment of 
his indebtedness under it : — Held: the bond debt 
was not barred by Stat. Limitations on the 
grounds that the bond, being a penalty bond, 
was an interest bearing security carrying interest, 
though not mentioned beyond the date fixed for 
payment of tho debt ; that as the husband & 
wife had lived together in amity it was unneces- 
sary, in order to prevent the statute from running, 
to go through the formality of the husband pay- 
ing the interest to the trustees, the trustees pay- 
ing it to the wife, & the wife paying it to the 
husband ; & that, as the husband took with full 
notice that the money lent was trust money & 
liable to investment on interest-bearing security, 
he was in the position of an express trustee. 

In equity when a wife living in amity with her 
husband allows him to retain money which she 
might have insisted on having paid to her for her 
separate use, she is assumed to have given to him 
all arrears of income (Rigby, L.J .). — Re Dixon, 
Heynes v. Dixon, [1900] 2 Ch. 561 ; 69 L. J. Ch. 
609 ; 83 L. T. 129 ; 48 W. R. 665 ; 44 Sol. Jo. 
515, C. A. 

Annotations: — Apld. Re. Eyre Williams, Williams r. Williams, 
11923] 2 Cli. 533. Beta* lie Drax, Savile r. Drax, 11903] 
1 Ch. 781. 


iii. Accumulations. 

1407. Investment in husband’s name — Purchase 
of land — With savings of separate estate.] — 

Darrin v. Darrin, No. 721, ante. 

1408. Premises for school conducted 

by wife .] — Re Dearmer, James v. Dearmer, 
No. 705, ante. 

1409. Presumption of resulting trust.] 

; In 1S83 deft, married M. They kept a 
joint banking account almost entirely composed of 


the wife’s income, & both husband & wife drew on 
this account. In 1891 they bought some land, 
which was paid for out of the joint account & 
was conveyed to the husband. He died intestate 
in 1901, & his heir-at-law claimed the land : — 
Held : Mrs. M. had not made a gift of the 
purchase-money to her husband, & the land 
belonged to her. 

There is no distinction in principle between the 
presumption of a resulting trust in favour of the 
wife which arises when her income has been applied 
to a purchase in her husband’s name & that 
which arises when the payment has been made 
out of her capital. 

In the case of the receipt by a husband of the 
separate property of his wife there is no general 
rule of law that in the case of corpus belonging to 
the wife the onus of proof of a gift lies on the hus- 
band, while in the case of income the onus lies 
on the wife, & she must establish clearly & con- 
clusively that her husband received the income by 
way of loan. For this purpose the difference 
between capital & income is only one of degree & 
not of principle. — Mercier v. Mercier, [1903] 
2 Ch. 98 ; 72 L. J. Ch. 511 ; 88 L. T. 516 ; 51 
W. R. 611 ; 17 Sol. Jo. 492, C. A. 

Annotation Reid. Hunt, t*. Hunt (1908), 25 T. L. It. 132. 


( b ) Capital . 

i. In Husband's Name. 

1410. Purchase in husband’s name — Wife’s 
money at husband’s disposition.] — Glaister v. 
Hewer, No. 1302, ante . 

1411. Reversionary leases — Expectant on 

term bequeathed to wife.] — Parker v. Brooke, 
No. 1387, ante. 

1412. With wile’s capital — Dividends paid 

to wife.] — A., the wife of B., was entitled in her 
own right to certain real estate, & proceedings to 
recover the same were instituted against C. who 
was in possession. The claim was compromised 
by (Vs paying a sum of money, & A.’s executing 
a release of the estate. The money was received 
by B. who, in a letter to the attorney in the pro- 
ceedings, stated his intention to invest it for liis 
wife’s use. The sum was afterwards invested in 
B.’s name, & he regularly paid the dividends to 
his wife. B. on several occasions spoke of the 
stock as belonging to his wife, etc. B. died & 
upon the claim of A. : — Held : B. was a trustee 
of the fund for her separate use, & the exors. 
were ordered to transfer it to her. — Trotter v. 
Vining (1852), 19 L. T. O. S. 6. 

1413. Without wife’s knowledge.] — 

The wife’s separate estate was invested in shares, 
in the joint names of herself & her husband. The 
husband induced his wife to join in selling them, 
upon his promise to reinvest the produce in their 
joint names. The husband alone received the 
produce, &, unknown to his wife, he employed it 
in part payment for the purchase of a real estate 
conveyed to him alone. The wife survived her 
husband : — Held : she was entitled to a lien on 
the real estate for the amount. — Scales v. Baker 
(1859), 28 Beav. 91 ; 3 L. T. 73 ; 6 Jur. N. S. 

1134 ; 8 W. R. 287 ; 54 E. R. 300. 

Annotation : — Reid, lie Blake, Blake v. Power (1889), 60 

L. T. 663. 

1414. Distinction between capital & 

income not material.] — Mercier v . Mercier, 
No. 1409, ante. 

1415. Completion in husband’s name — Of pre- 
nuptial contract for sale of land — Wife devisee of 
purchaser *j — A. contracted to purchase real estate, 
& died, having made his widow his universal 



174 


Husband and Wife. 


Sect. 9 . — Gifts between husband and icife : Sub-sect, 
3, B . (b) i. t ii. Hi., 0 . / sub-sect, 4. Sect . 10. 

Pari FZZ. 1 : Sub-sect. 1.] 

devisee & legatee. The widow married B. who, 
in 1793, took a conveyance of the premises con- 
tracted to bo purchased by A. to himself Sc a 
trustee, reciting the contract by A., his will Sc 
death, the marriage of his widow with B. ; & that 
“ thereupon B. became entitled to the beneficial 
interest in the purchase.” B. in 1817 sold the pre- 
mises to C., & O. took a conveyance from B. Sc 
his trustee, reciting that, by certain good & suffi- 
cient assurances in the law, the premises stood 
limited to B. & the trustee, but not reciting the 
deed of 1793. The widow died, leaving her heir- 
at-law an infant, who came of age in 1825 in the 
lifetime of B. The bill was brought by the heir 
in 1830, after the death of B. for a conveyance 
of the estate : — Held : (1) the recital in the deed 
must be understood as stating that the widow 
was devisee of the purchased premises, Sc the title 
of B. accrued by the marriage ; (2) the ct. would 
not presume, in favour of a purchaser, that B. 
had any other title than was so represented ; 

(3) C. must be presumed to have been cognisant 
of, Sc to have taken the title of 13. his vendor ; 

(4) the equitable title of the heir-at-law of widow 
was not affected by the lapse of time ; & the heir 
at-law was entitled to the decree for a conveyance 
of the estate. — Neesom v. Clarkson (1842), 2 
Hare, 103; 12 L. J. Ch. 99; 6 Jur. 1055; 07 
E. B. 68 ; si ibseguent 'proceedings (1845), 4 Hare, 
97. 

Annotation : — As to (1) & (3) Consd. Parkinson v. Banbury 

(1867), L. It. 2 11. L. 1. 

1416. Husband paying part purchase 

money.] — Where an estate, L., had been con- 
tracted to be purchased by a woman, who married, 
leaving part of the purchase-money unsatisfied 
which was paid by her husband, who took the 
conveyance to himself Sc devised the estate : — 
Held : the estate was the property of the wife, 
subject to a charge in favour of her husband for 
the amount of purchase-money contributed by 
him. — M addison v. Chapman (1803), 1 John. & 11. 
470 ; 70 E. Ti. 831. 

Annotation: — Mentd. Re Tliursby’s Scttlmt., Grant r. 

Littledale, [19 JO] 2 Ch. 181. 

1417. Proceeds of mortgage on wife’s property — 
Paid into husband’s banking account.] — Money 
raised by the wife by mtge. of her separate estate. 
Sc paid into the bank to the credit of her husband, 
who drew cheques upon it for various purposes 
as occasion required, is equivalent to a gift to 
him from the wife, Sc upon a liquidation of his 
affairs passes to the trustee. — Re Grainger, Ex p. 
Grainger (1871), 24 L. T. 334. 

1418. Received by husband — No proceed- 

ings by wife to recover.] — Be Elamanjc, Wood v. 
Cock, No. 1393, ante . 

1419. Wife’s stock held by bankers — Direction to 
hold for husband — Interest paid to wife — Subse- 
quent divorce.] — Carnegie v. Carnegie, No. 3372, 

ante. 

1420. Onus of proof.] — Be Elamank, Wood r. 
Cock, No. 1393, ante. 

1421. .] — Mercier v. Mercier, No. 1409, 

ante. I 


ii. In Joint Names . 

1422. Savings in Joint names — Investment in 
realty in husband’s name.] — Darrin v . Darkin, 
No. 721, ante. 

1423. Proceeds on sale transferred to husband 
— Gift.] — Hale v. Sheldrake, No. 1384, ante. 

1424. Property purchased with Joint fund — No 
exclusive right in husband.] — Hunt v. Hunt, No. 
708, ante . 


iii. Bcceipt by Husband of Wife's Legacy . 

1425. Bequest of leaseholds — No trustees ap- 
pointed.] — Barker v. Brooke, No. 1387, ante. 

1426. Wife’s concurring in receipt — Legacy for 
separate use.] — A husband, with his wife’s con- 
currence, received a legacy bequeathed upon trust 
for her separate use. Some time afterwards he 
made his will, bequeathing to her a much larger 
sum, Sc directing his exor., who was also his 
residuary legatee, to pay all his just debts : 
Held : the concurrence of the wife in the receipt 
of the legacy by the husband was not a gift of 
it to him. — It owe v. Rowe (1848), 2 De G. Sc Sm. 
294 ; 17 L. J. Ch. 357 ; 11 L. T. O. S. 392 ; 12 
Jur. 909 ; 64 E. Ti. 132. 

Annotations : — Consd. Re Blake, Blake v. Power (1889), 

60 L. T. 663. Rcfd. Taylor v. Taylor (1859), 33 L. J 1 . 

O* R. 88. Mentd. Edmunds t 1 . Low (1857), 3 K. & J. 

318; Colo v. Willard (1S38), 25 Beav. 568 ; fairer v. 

1’ark (187G), 3 Ch. D. 309. 

1427. .]— Darkin v. Darkin, No. 721, 

ante. 

1428. No trustees appointed — Ex- 

penditure for domestic purposes.] — Rltf., during 
her husband’s lifetime, was entitled, under a will, 
to a legacy for her separate use. The exors. 
paid the money, & the wife executed t-o them a 
release by deed, to which the husband was party. 
The money came into the husband’s hands, but 
in what manner or under what circumstances 
there was no evidence to show, save that pltf. 
did not deny that it came to him Sc was paid by 
him to his bankers. Sc dealt w ith by him with her 
knowledge Sc consent. No communication took 
place between the husband Sc wife afterwards on 
the subject after the payment. The money was 
employed by the husband partly in his business 
& partly in the family expenditure. The husband 
died intestate, Sc the widow, pltf., claimed the 
sum out of the husband’s assets, on the ground 
that he was a trustee of the same for her separate 
use : — Held : the employment of the money by 
the husband in the manner above mentioned, 
with the assent of the wife, rendered it impossible 
for the widow to . claim the money out of the 
husband’s assets. — Gardner v. Gardner (1859) 

1 Giff. 126 ; 28 L. J. Ch. 903 ; 33 L. T. O. S. 313 ; 
5 Jur. N. S. 975 ; 7 W. R. 692 ; 65 E. R. 853. 
Annotations: — Reid. Re Ourtifl, Hawes r. CiirtiH (1885), 52 

L. T. 244 ; Re Blake, Blake v. Power (1889), 60 Ii. T. 

C63 ; Re. Flamank, Wood v. Cock (1889), 60 L. T. 376. 

1429. Draft credited to husband with 
wife’s endorsement — No intention to make gift.] — 

G., to whom a legacy had been bequeathed to 
heir separate use, received an uncrossed country 
banker’s draft, payable in London, for the amount, 
less the duty, Sc she indorsed the draft Sc handed 
it over to her husband, Sc his bankers received 
the amount Sc placed it by his direction to his 


PART VI. SECT. 9, SUB-SECT. 3.— 
B. (b) i. 

1420 i. 0?ius of proof.) — Id the case; 
of the receipt of the corpus of a wife’s 
separate property by her husband the 
onun of proof of a gift by the wife to 
her husband lies upon him Sc must 
be clearly established. — A lexander 


r. Barnhill, (1888] 21 L. It. Jr. 511. — 

IR. 

c. Wife's immoral earnings — Handed 
to husband.) — Pltf., an infant, Sc 
deft, lived together as wife & hus- 
band, though not married. Pltf. 
handed to deft, various sums of money 
obtained by prostitution wbilo they 


wore thus living together. Part of 
this money deft, used in purchasing an 
interest, in hotel property : — Held : 
there was no presumption of a gift 
in the circumstances, &, as deft, had 
set up no other defence than a denial 
of the debt, pltf. was entitled to judg- 
ment. — Johnston v . Desaulniers 
(1910), 22 W. L. It. 629.— CAN. 
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deposit account. The husband died suddenly a 
few days after. There was evidence pointing to 
the fact that the wife did not intend to give the 
cheque to her husband. In an action against his 
exors. : — Held : the widow was entitled to be 
paid the sum claimed. — G reen v . Carllll (1877), 
4 Ch. D. 882 ; 46 L. J. Ch. 477. 

1430. Bequest of shares — Transfer by executor 
to husband— -Onus of proof on husband.] — Tes- 
tator, who died in 1860, bequeathed a portion of 
the residue of his personal estate to his daughter, 
a married woman, for her separate use. Shares 
in certain cos. were allotted to her in respect of 
this bequest, which shares were transferred by 
the exor. of the will into the name of her husband. 
In 1862 a deed of release was given to the exor., 
which was executed both by the husband A the 
wife. Testator’s daughter A her husband lived 
together on affectionate terms until 1884, when the 
husband died, having by his will bequeathed to 
his wife a legacy, A given her a life interest in all 
his property. During the whole of the time from 
1860 to 1884 the husband received the dividends 
on the shares. He kept very careful books of 
account, from which it appeared that he did not 
pay the dividends to his wife, although he did 
pay to her the dividends of certain other property, 
which also belonged to her for her separate use. 
Before 1802 the shares w T ere always referred to 
in the books as having originally belonged to the 
wife, but this mode of reference was discontinued 
after that date. The wife died in 1884, a few days 
after her husband ; A the question was, whether 
the shares, which still remained in specie, formed 
part of her estate or of that of her husband : — 
Held : the mere transfer of the shares into the 
name of the husband was not per sc evidence of 
a gift thereof to him ; the burden lay upon those 
who represented him to show that the wife had 
given him the shares, which burden they had 
not discharged : A the shares must be treated 


as forming part of the wife’s estate . — He Curtis, 
Hawes v. Curtis (1886), 62 L. T. 244. 

Annotation : — Refd. lie Blake, Blake v. Power (1880), 00 
L. T. 063. 

C. Fund in Court . 

Payment out to husband.] — See Part XII., 
Sect. 1, sub-sect. 1, H., post. 


Sub-sect. 4. — Parties Not Legally 
Married. 

1431. Stock purchased In Joint names — Pur- 
chaser & deceased wife’s sister — No gift presumed.] 

— Soar v. Foster, No. 1323, ante . 

1432. Parties living as married — Woman’s money 
invested in man’s name — Man declared trustee.] — 

Where a man lived with a woman in the character 
of her husband, A obtained money from her that 
he might invest it, the ct. refused, without 
positive proof, to declare he was not a trustee, 
or to permit him after eleven years to claim 
the money A the investments as his own, or 
to say that it was a loan, A to plead Stat. 
limitations in bar to the suit. — James v . Holmes 
(1862), 4 I)e G. F. A J. 470 ; 31 L. J. Ch. 567 ; 
6 L. T. 589 ; 8 Jur. N. S. 732 ; 10 W. R. 631 ; 
45 E. R. 1266, L. C. 


Sect. 10.— MARRIAGE SETTLEMENTS. 

See Settlements. 

Where conflict of laws — What law governs.] — 

Sec Conflict of Laws, Yol. XI., p. 434, Nos. 965 
et seq. 

Variation of settlements.] — Sec Conflict 

of Laws, Vol. XL, p. 440, Nos. 1009 ct seq . 

Whether bills of sale.] — See Bills of Sale, 
Vol. VII., p. 26, Nos. 124 ct seq. 


Part VII. — Liability for Ante-Nuptial Obligations of Wife. 


Sect. 1.— LIABILITY OF HUSBAND. 

Sub-sect. 1. — In General. 

See, now , Married Women’s Property Act, 1882 
(c. 75), ss. 13— 15. 

1433. Married Women’s Property Act, 1870, 
Amendment Act, 1874 (c. 50), s. 5 — Application to 
debts contracted abroad.] — By the law of Jersey 
a husband is liable for the ante-nuptial debts of liis 
wife, A the above Act does not. apply to Jersey : — 
Held : notwithstanding, an Englishman married 
in England, after the passing of the Act, to a 
woman who has contracted debts while a feme 
sole in Jersey, is liable, in an action brought 
against them in England for those debts, to the 
extent only of the assets derived from his wife, 
A specified in sect. 6 of the Act. — De Greuchy v. 
Wills (1879), 4 O. P. D. 362 ; 48 L. J. Q. B. 726 ; 
41 L. T. 345 ; 43 J. P. 818 ; 28 W. R. 169. 

PART VI. SECT. 9, SUB-SECT. 4. 

d. Parties living as married — 7'ro- 
perty purchased in woman’s name .] — 

Where parties cohabit as husband A 
wife, as between themselves, their 
rights of property should, in the absence 
of evidence, be as near as may be those 
of married persons. Property resulting 
from the man's business invested in 
land, purchased with the man's know- 
lodge in the woman's name, upon which 


1434. Onus on husband to show no assets.] 

In an action against a husband A wife married 
since the above Act, for the recovery of a debt 
of the wife contracted before the marriage, it is 
not necessary that the statement of claim should 
allege that the husband has received assets of the 
wdfe ; it is sufficient that he should simply allege 
that the husband is liable for the debt, leaving 
it to the husband to exercise his option of pleading 
non-liability under the provisions of the Act. 
A demurrer by the husband to pltf.’s statement of 
claim in such an action, on the ground that pltf. 
had failed to allege that the husband had received 
assets, was therefore overruled. The effect of 
Married W omen’s Property Acts, 1870 (s. 12), A 
1874, considered. — Matthews v. Whittle (1880), 
13 Ch. D. 811 ; 49 L. J. Oh. 359; 43 L. T. 114; 
28 W. R. 822. 

1435 . Termination of liability — On death of 

proceeded by writ of revivor to obtain 
execution against husband A wife 
oil ft judgment recovered against the 
latter before marriage. Tbe declara- 
tion set out the writ, in which the 
judgment was stated, A prayed execu- 
tion against both delta, upon it ; defts. 
demurred, on the ground that no legal 
right of action was shown against them, 
A that the proceeding by writ of revivor 
was not applicable : — Held : under 


buildings wore erected with his know- 
ledge, by money the proceeds of bis 
business, she having the legal estate, 
will, as betwocn her A beneficiaries 
under his will, bo bold to be hers. — 
Murdock v. Aiieun e (1878), 4 V. L. K. 
244.— AUS. 

PART VII. SECT. 1, SUB-SECT. 1. 

e. Judgment — Joint liability of hus- 
band — Execution — Procedure .] — litf. 
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Husband and Wife. 


Sect. 1. — Liability of husband: Sub-sects . 1, 2 & 3. 

2 ; Sub-s ects . 1 cfc 2J 

wife.] — A husband is not liable under the above 
Act, after his wife’s death, for her debts contracted 
before the marriage. — Bell v . Stocker (1882), 
10 Q. B. D. 129 ; 52 L. J. Q. B. 49 ; 47 L. T. 024 ; 
47 J. P. 8 ; 31 W. B. 183. 

1436. Married Women’s Property Act, 1882 (c. 75) 
— Unsatisfied judgment against wife — Subsequent 
action against husband.] — (1 ) A judgment having 
been recovered by pltf . in an action brought against 
a married woman under sect. 13 of above Act, 
for a debt incurred by her before marriage, but 
such judgment remaining unsatisfied because she 
had no separate estate, an action for the debt 
was afterwards brought by pltf. against the husband 
who had acquired property from his wife to an 
amount exceeding the debt : — Held : the judgment 
recovered against the wife was no defence to the 
action against the husband. (2) A husband cannot 
be made liable under sects. 14 & 1 5 of above Act 
for an ante-nuptial debt of the wife which accrued 
due against the wife more than six years before 
the commencement of the action. — Beck v. Pierce 
(1889), 23 Q. B. D. 316 ; 58 L. J. Q. B. 516 ; 61 
L. T. 448 ; 54 J. P. 198 ; 38 W. R. 29 ; 5 T. L. R. 
672, C. A. 

Annotation: — As to { 1) Reid. lie Parkin, Dill v. Sclnvarz, 

[1892] 3 Ch. 510. 

1437. Limitation of actions — Time from which 
statute begins to run.] — Beck v. Pierce, No. 1136, 
ante . 


Sub-sect. 2. — In Respect of Shares owned 

by Wife. 

See Companies, Vol. IX., pp. 331, 332, Nos. 
2089-2091, 2096-2098. 


Sub-sect. 3.— Proof of Marriage. 


Proof of marriage generally, see Part II., Sect. 12. 


ante, 

1438. Proof of de facto marriage.]— Alleyn e v . 
Grey (1689), 2 Salk. 437 ; 91 E. R. 380. 

1439 . . — — .] — In assumpsit , one deft, sued as 
husband to the other pleads that they never were 
joined in lawful matrimony. This plea is bad; 
for a marriage de facto makes him liable. Such 
plea is good only in dower & appeal.- — Norwood 
v. Stevenson (1738), Andr. 227 ; 95 E. R. 374. 

1440. Prim& facie evidence sufficient.] — In an 
action against husband <fc wife on the note of the 
wife made dum sola a witness stated that he knew 
A., the wife, formerly & had heard that she after- 
wards married E., the husband. The witness was 
not cross-examined : — Held : sufficient prinui 
facie evidence of marriage. — Evans v. Morgan 
(1832), 2 Cr. & J. 453 ; 2 Tyr. 396 ; 149 E. R. 192. 

Annotation : — Reid. Shcdden v. A.-G. (18G0), 30 L. J. 1*. M. 


1441 . — — .] — In an action against a man & his 
wife for a debt due by the wife before her marriage, 
it is not necessary to give direct evidence of the 
marriage, presumptive evidence being sufficient. — 


Tacey v. Macarlton (1839), 1 Will. Woll. & H. 
550 ; sub nom. Dacey v. M‘Cartek, 3 Jut. 124 ; 
sub nom. Tracy* v. M‘Arlton, 7 Dowl. 532. 

Proof In matrimonial causes.] — See Part XIII., 
Sect. 5, sub-sect. 1, C. ; Sect. 11, sub-sect. 2, post. 


Sect. 2.— LIABILITY OF WIFE. 

Sub-sect. 1. — Before Married Women’s 

Property Acts. 

1412. Marriage pending action.] — If judgment be 
obtained against a woman who marries before 
ca. 8a. awarded, yet she alone shall be taken in 
execution by her maiden name. — Doyley v. White 
(1613), Cro. Jac. 323 ; Bull. N. P. 23 ; 79 E. R. 
276. 

Annotations : — Refd. Cooper??. Hunchin (1804), 4 East, 521 ; 

Thorpe v . Argles (1814), 1 Dow. & L. 881 ; Beynon v. 

Jones (1840), 15 M. & W. 506 ; Raynor v. Jones (1846), 

7 L. T. O. 8. 406. 

1443. .] — After interlocutory judgment 

against a feme upon a contract, she marries ; 
yet pltf. may proceed to judgment & execution 
against her, without joining the husband by 
sc. fa. ; & a ca. sa. against her, following the judg- 
ment, is at all events regular, though pltf. had 
notice of the marriage before. — Cooper v. Hunch in 
(1804), 4 East, 521 ; 1 Smith, K. B. 282 ; 102 E. R. 
930. 

Annotations : — Refd. Chalk v. Deacon (1821), 6 Moore, C. P. 

128 ; Thorpe v. Argles (1841), 1 Dow. & L. 831. 

1444 . .] — An action was commenced against 

a feme sole ; between the service of the writ & 
declaration she married ; pltf. proceeded to judg- 
ment, sued out a ca. sa. against her, & took her 
in execution. The affidavit, upon which it was 
moved to discharge her out of custody, stated that 
no settlement had been made upon the marriage ; 
but did not state that she had no separate pro- 
perty : — Held : on this affidavit she was not 
entitled to her discharge. — Evans v. Chester 
(1837), 2 M. & W. 847 ; Murp. M. 243 ; 6 
L. J. Ex. 194 ; 1 Jur. 778 ; 150 E. R. 1001. 

Annotation : — Refd. Norris v. Seed (1849), 3 Exch. 782. 

1445. .J — If an action be brought against 

a feme sole , & a judge’s order be made by consent 
to stay proceedings on payment of the debt & 
costs by a certain day, otherwise final judgment ; 
& before that day she intermarries & on the day 
in question default is made ; judgment may still 
be entered up against her by her maiden name, 
& she may be taken in execution under a ca. .sa., 
awarded against her alone. — Thorpe v . Angles 
(1844), 1 Dow. & L. 831 ; 13 L. J. Q. B. 143 ; 8 
Jur. 602 ; sub nom. Thorp v. Eyers, 2 L. T. O. S. 
354. 

Annotation : — Refd. Norris v. Seed (1849), 3 Exch. 782. 

1446. .] — Where an action is commenced 

against a feme sole who marries during the pendency 
of it & pltf. obtains judgment against her in her 
name when sole &> she is taken under a ca. sa. sued 
out upon such judgment, the ct. will not discharge 
her out of custody on the ground that she has 
no separate property. — Beynon v. Jones (1846), 
15 M. & W. 566 ; 15 L. J. Ex. 303 ; 153 E. R. 974. 

A nnotations :- ~€onsd. Larkin v. Marshall (1850), 4 Exch 

804 ; Edwards v . Martyn & Field (1851), 16 Jur. 358. 


143, the proceeding 


C. L. P. Act, b. _ . . j 

was proper, & the right of action need 
not be shown, but only a right prirnd 
facie to have execution on the judg- 
ment. C. S. U. C., c. 73, b. 18, applies 
only to cases where judgment has not 
been obtained against the woman 
before marriage— Ayleswoktii v. 

J’ATTKKSON (1861), 21 U. (J. It 269. 
CAN. 


f. Married Women's Property Act, 
1884 — Reception by husband of wife's 
personal property.] — The wife had furni- 
ture before marriage, &it was removed 
to the house occupied by her & her 
husband after marriage. In an action 
against the husband for a debt con- 
tracted by the wife before marriage ; — 
Held. : the use in the household of the 
furnituit) was not a reception by the 


husband of personal property of the 
wife, in connection with, or as a result 
of, the marriage, within 1884 Act., s. 9. — 
Bknnett v . Lawrence (1898), 31 
N. 8. R. 289.— CAN. 

g. Married Women's Property Act, 
1900 — Onus of proving wife's property 
4 ‘ acquired " by husband. > — Bauld v. 
Reid (1903), 36 N. S. R. 127.— CAN. 
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Part VII. Liability for Ante-Nuptial Obltoattons of Wtfr. 


Retd. Newton v. Bowo (1847), 0 Q. B. D48 ; Toolo v. 
If ( ,! 8 ,'ln 2 C - J> ’ 241 ticuit »• Morloy (1887), 


14-47. .j — A married woman, against whom, 

prior to coverture, a judgment had been obtained 
as a feme sole, was arrested under a ca. sa. It 
appeared from her affidavit, that siie had no 
property except the interest of a sum of money 
in the funds, wliich was in settlement, A settled 
to her separate use. It did not appear what the 
amount of the debt was. The et. refused to grant 
a rule to discharge her out of custody. — ,1ay v. 
Amphlett, Exp. Butler (18(>2), 1 II. A V. 037; 

I New Bop. 101 ; 32 L. J. Ex. 170 ; 7 L. T. 302 ; 

II W. B. 75 ; 158 E. B. 10*10. 

1448. Marriage before action.] — Gabryv, Gabry 
(1009), 1 Sid. 895 ; 82 E. B. 1178. 

1449. .] — (1) An attorney sued with his 

wife for a debt incurred by her dum void, loses his 
privilege. (2) Nor is his wife entitled to be dis- 
charged out of custody on mesne process, if arrested 
with her husband. — Bobarts v. Mason (1808), 1 
Taunt. 251; 127 E. K. 831. 

Annotations : — As to ( 1) Reid. RaBtriek r. Beckwith (184 1), 

7 Mail. U. 1)05. A s to (2) N.F. Lawson v. Shepbeani 

(1829), 8 L. J. O. S. K. B. 104. 

1450. .J — A married woman, taken in 

execution together with her husband for a debt- 
due from her before marriage, is not entitled to be 
discharged, unless it appears that she has no 
separate property, even although the husband has 
been discharged under i he Insolvent Act.- - 
Sparkes v. Bell (1828), 8 B. A (J. 1 ; 2 Man. 
A By. K. B. 124 ; 0 L. J. O. S. K. B. 200 ; 108 
E. 1L 943. 

Annotations : -Consd. Lockwood r. Sailer (1833), 5 B. & Ad. 

303 ; Chubb v. Stretch (1870), L. If. 9 E<i. 555. 

1451. .] —Where husband & wife are both 

arrested for a debt due from the wife before 
marriage, the et. will set aside the arrest as to 
her, however fraudulent may have been her con- 
duct.— L awson v. SiiEPUEAKD (1829), 8 L. J. O. S. 
K. B. 101. 

1452. - — -.]- —To a declaration against husband 
A wife, for a debt due from the wife before cover- 
ture, the husband’s discharge under llic Insolvent 
Act is a good plea.— Lockwood v. Salter (1833), 
5 B. A Ad. 303 ; 2 Nov. A M. K. B. 255 ; 2 L. .1. 
K. B. 198; 110E. B. 803. 

. 1 n notations : — Folld. Carr r. Duncan (1858), 0 \V. I*. 4G0. 

Consd. Chubb v. Sheteh (1870), L. If. 9 Eq. 555. Refd. 

lie Parkin, Hill r. Schwarz, [1892] 3 Cli. 510. 

1453. — • — .]- Where judgment is obtained 
against a husband A wife for the debt of the wife 
dum sola , A the wife is taken in execution, the et., 
in its discretion, will discharge the wife from 
custody, unless it is shown that she has separate 
property which may be applied to the satisfaction 
of the debt. Although the husband has not been 
A cannot be taken, he having obtained final 
protection from the Gt. of Insolvent Debtors. It 
is not sufficient, in order to prevent this exercise 
of the discretion of the ct., that the wife’s property 
was, before her marriage, assigned to trustees for 
her creditors, & the trustees had power, if they 
thought fit, to make her an allowance, A were to 
make over to her any surplus which might remain 
after the creditors should be satisfied. — Ivens v. 
Butler (1857), 7 E. A B. 159 ; 20 L. J. Q. B. 145 ; 
28 L. T. O. 8. 232 ; 3 Jur. N. 8. 331 ; 5 W. B. 202 ; 
119 E. B.. 1207. 

Annotations : — Refd. Poole v. Canning (1807), 2 C. 1*. 241 ; 

Edwards v. Porter, [1925] A. C. 1. 


1454. .] — To a declaration against husband 

A wife, for a debt due from the wife before cover- 
ture, the husband’s bkpey. is a good plea ; there 
being no allegation that the wife is possessed of 
separate property. — Carr i\ Duncan (1858), 31 
L. T. O. 8. 90 ; 0 W. B. 400. 

1455. .] — The estat-e of a married woman 

settled to her separate use by her marriage settle- 
ment, is liable in equity for her ante-nuptial debts. 
Such separate estate is so liable, notwithstanding 
that the husband has been sued for the debt 
A has obtained bis discharge in bkpcv* --- Chubb 
v . Stretch (1870), L. B. 9 Eq. 555 ; 39 L. .1. (Mi. 
329 ; 22 L. T. 80 ; 34 J. 1\ 548 ; 18 W. B. 483. 


Sub-sect. 2. — Since Married Women’s 
Property Acts. 

1456. Effect of Married Women's Property Acts.] 

— I3y the Act of 1870 the husband’s liability for 
ante-nuptial debts was limited to the amount of 
any jmrperty he received with the wife at the time 
of marriage, by sect. 12 of that Act the wife being 
made liable to be sued for ante-nuptial debts aR if 
she had continued unmarried. Under that sect, 
it was decided that judgment might be entered 
against a married woman personally, A the ets. 
of equity allowed the judgment to stand, A carried 
it out by ascertaining what separate estate the 
married woman had, A directing the trustees to 
pay the judgment debt A costs out of the separate 
estate. Then oarne the Act of 1882, which pro- 
vided that a married woman should be capable 
of entering into contracts A r - rendering herself 
liable in respect of A to the extent of her separate 
property, A of suing A being sued, either in con- 
tract or in tort or otherwise, in all respects as if 
she were a. feme sole, A that any damages or costs 
recovered against- her in any such action or pro- 
ceeding should be payable out of her separate 
property A not otherwise. That provision is 
contained in sub-sect. 2 of sect. 1 of the Act ; A 
the question is what is the construction of that 
sub-sect. It is contended, on behalf of defts., 
that the words “ in respect of A to the extent of her 
separate property ” limit the whole of the sub-sect.; 
but I think that they do not. She can make a 
contract binding only to the extent of her separate 
property ; but her power of suing A being sued is 
not so limited. She may sue A be sued “in all 
respects as if she were a feme sole .” A feme sole can 
sue to judgment. She may obtain judgment, A 
may have judgment signed against her. Again, 
damages or costs may he recovered against a 
married woman, under the sub-sect-. Becovery 
is the technical word for a common law judgment. 
Under an order of the Ot. of Oh. nothing is 
recovered until something further has been done. 
I think, therefore, that judgment in default, or 
under B. 8. 0., Ord. 14, may he signed against a 
married woman, but 1 think that execution should 
only issue against- her separate estate (Field, J.).— - 
Perks v. Mylrea, (T881] W. N. (14 ; Bit t. Bop. 
in Oh. 128. 

1457. Married Women’s Property Act, 1870, 
Amendment Act, 1874 (c. 50)— Wife may be sued 
solely.] — By an ante-nuptial settlement it was 
provided that anv property to which the wife, or tho 
husband in her right, should become entitled “ at 


PART VII. SECT. 2, SUB-SECT. 2. 

h. Wife personally liable- — After judg- 
ment summons — Failure to attend - - 
Committal. J — A married woman wuh 

J. — VOL. XXVII. 


or a debt contracted before 
re, & judgment wan given against 
rsonally for the amount- of tin; 
■If eld : the judgment wan 
y u personal & not a proprietary 


one, having regard to her capacity 
to contract at the timo of incur* 
ring the liability ; & an application, 
upon habeas corpus, to discharge her 
from custody under mi order for her 

N 
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Husband and Wife. 


Sect . 2 . — Liability of wife : Sub-sect. 2. Part VIII. 

1 : Sub-sects. 1 & 2.} 

any time during the intended coverture/’ except 
jewels & articles of a like nature, which it was 
declared should be for the separate use of the wife, 
should vest in the trustees of the settlement . The 
wife was sued without her husband for a debt 
contracted before the marriage, & the creditor 
obtained judgment & issued execution against 
her separate estate, seizing a large quantity of 
jewellery, most of which had been given to her as 
wedding presents before her marriage. On an 
interpleader issue between the husband & the 
execution creditor : — Held : the creditor was right 
in suing the wife without making the husband a 
party. — Williams v. Mercier (1882), 9 Q. B. D. 
337 ; 51 B. J. Q. B. 594; 47 B. T. 140 ; sub nom. 
Mercier v. Williams, 30 W. R. 720, C. A. ; on 
apjwal Williams v. Mercier (1884), 10 App. Cas. 1, 
11. L. 

Annotations: — Reid. Porks v. Myliva, [18841 W. N. 64. 

Mentd. Hr Garnett, Robinson r. Gandy (1886), 33 CL. 1). 

300; Floyd v. Lyons (1807), 76 L. T. 251 ; Masson, 

Teinpller v. Do Fries, [1000] 2 K. B. 831. 

1458. No necessity for proof of separate 
property — At date of judgment.] — In an action 
against husband & wife to recover a debt of the wife 
contracted before marriage, where the marriage 
has taken place after the coming into operation of 
above Act, but before the coming into operation of 
Married Women’s Property Act, 1882 (e. 75), 
judgment may be entered against the wife under 
It. 8. C., 1883, Ord. 14, r. 1, making the debt & 
costs payable out of her separate property, with a 
limitation as regards execution similar to that in the 
form settled in Scott v. Movie y . No. 1459, post, 
without proof of the existence of separate estate 
at the date of the judgment. — Downe v. Fletcher 
(1888), 21 Q. B. L). 11 ; 59 1.. T. 180 ; 52 J. P. 
375 ; 30 W. K. 094. 

Annotation : — Apld. Axford V . Reid (1889), 22 Q. B.-D. 548. 

1459. .]— Bkereton t\ Edwauds 

(1888), 4 T. B. It. 519. 


1460. Married Women’s Property Act, 1882 
(c. 75) — What are ante-nuptial obligations — Debts 
contracted during previous coverture.] — The 

ante-nuptial debts of a married woman within 
sects. 13 & 19 of above Act, are not confined to 
debts contracted by her while a feme sole , but 
include debts contracted by her under sect. 1 (2) 
of the Act during the existence of a previous 
marriage. Upon the dissolution of her marriage 
by decree absolute of the Probate, Divorce, & 
Admlty. Div., a woman applied for variation of the 
marriage settlement. She afterwards married, 
& by an ante -nuptial settlement agreed to assign 
to the trustees of the settlement whatever sum 
might be ordered to be paid to her upon her applica- 
tion for variation of the first settlement upon trust 
for herself for life for her separate use without 
power of anticipation, etc. A sum of £5,000 
was ordered to be paid to her out of funds settled 
by the first husband, & this sum was paid by the 
trustees of the first settlement to the trustees of 
the second settlement : —Held : the €5,000 was the 
married woman’s “ own property ” within sect. 19 
of the above Act, & w r as, therefore, liable to 
satisfy her ante-nuptial debts, notwithstanding a 
restriction against anticipation.— -.T ay r. Robinson 
( 1890), 25 Q. B. D. 467 ; 59 B. J. Q. B. 307 ; 03 
B. T. 174 ; 38 W. It. 550 ; 0 T. B. R. 340, 0. A. 

Annotations : — Consd. Pelton v. Harrison, |1891] 2 Q. 1L 

422. Retd. Rothschild v. Fisher, [1920] 2 Iv. B. 243. 

1461. Effect on personal liability at common 

law.]— Scott v. Morlky, No. 1409, post. 

1462. — — .J— -Tlie personal liability of a 

married woman at common law upon contracts 
made by her before marriage is not taken away by 
above Act. — R obinson, King Co. v. Bynes, 
(1891] 2 Q. B. 577 ; 03 B. .1. Q. B. 759 ; 71 B. T. 
249 ; 43 W. R. 02 ; 38 Sol. Jo. 000 ; 10 R. 448. 

Annotation : — Consd. Birmingham Excelsior Money Hoc?, a. 

Lane, [1904] 1 K. B. 35. 

Judgments against married women.] — See Part 
XI B, Sect. 1, sub-sect. 1 , F. ( b ), post. 


Part VIII. — Contracts of Wife during Coverture. 


Sect. B— AS PRINCIPAL. 

Sub-sect. 1. — In General. 

See , notv. Married Women’s Property Act, 1882 
(c. 75), s. 19. 

1463. No charge created on property of wlfe.J — 

The circumstance that the separate estate of a 
married woman is liable for general engagements 
does not give her creditors any charge upon the 
separate property. Therefore, in an action to 
obtain payment of the debt of a married woman out 
of her separate property, an application before the 


hearing for an injunction to restrain tlie married 
woman from alienating her separate property 
was refused. — National Provincial Bank of 
England v. Tjiom\s (1870), 24 W. R. 1013; 3 
Char. Pr. Gas. 390. 

1464. Before judgment.] — In an action by 

a creditor to enforce against the separate estate of 
a married w oman a general engagement entered 
into with her on the credit of that estate, the ct. 
will not, before the creditor has established his right 
by obtaining a judgment, restrain the married 
woman from dealing with her separate estate. — 


commit tal for failure to attend upon 
an aftor-judgment summons, was 
refused.— Jit Tea an all v. Buaj>y 
(1898), 18 P. R. 104.- CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

k. Act not retrospective.] — Held 
M. W. P. Act, 1884, is not retro- 
spective. — Scott v. \Vyk (1885), 11 
1\ R. 93.— CAN. 

l. Agreement to refer to arbitra- 
tion — Award not binding on her .] — A 
feme covert cannot enter into an agree- 
ment to refer to arbitration, & an award 
i» not binding on her. — Baglky v. 
Humpubiks (1865), 11 Or. 118. — CAN. 


p. --- .] — McChsady v . Higgins 
(1874), 24 O. P. 233.— CAN. 

q. .] — Olakkk v. Creighton 

(1881), 45 U. C. R. 514.— CAN. 

r. .] — Bullet v . Bcjlley (1892). 

N. B. Dig. 3J0.— CAN. 

s. .] — A married woman having 

boon informed by a relative that be 
made his will in her favour, signed a 
promissory note three days after his 
death, before sbo had seen the will, 
& some weeks before it was proved. 
The will gave her a vested interest in 
the property bequeathed. She also 
owned a promissory note of her hus- 
band : — II eld : she was possessed of 


m. .] -Harper v. Alexander 

(] 866), 0 Ail. 485.— CAN. 

n. During husband's imprisonment 
for felony.] — During her husband’s 
imprisonment for felony a wife can 
contract, at all events as to what may 
be regarded as goods & chattels, as a 
feme sole. Scmble : a married woman 
may execute a deed without her hus- 
band joining during the imprisonment 
of tlie husband as a felon. — Crocker 
r. Sowden (1873), 33 V. C. R. 397.— 
CAN. 

o. Liability confined to separate 
property at time, of contract .] — Steels 
v. Hullman (1873), 33 U. C. R. 471. — 

CAN. 
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Part VIII. — Contracts of Wife during Coverture. 


Robinson i>. Pickerino (1881), 16 Ch. D. 660 ; 
60 L. J. Ch. 627 ; 44 L. T. 165 ; 29 W. It. 385, C. A. 
Annotation:- Reid. Cummins v. Perkins (1898), 08 L. J. Ch. 

1465 , Receiver.] — A woman ah the time of 

her marriage in Dec. 1882, being then an infant was 
entitled to a sum of money absolutely, to a sum for 
her separate use & to certain freeholds. After her 
marriage & while still an infant, she contracted a 
debt for which judgment was recovered against her 
separate estate. After this debt was contracted 
& before the woman attained her majority a post- 
nuptial settlement of all the property was made in 
1884 under the Infants Settlement Act, 1855 
(c. 43), to the wife for life for her sole & separate use 
with a restraint on anticipation & after her death 
to her husband & children. This settlement 
was approved by the Ch. Div. of the High Ot. The 
judgment creditor applied to have a receiver 
appointed of the property on the ground that such 
settlement was void as against creditors under 
Married Women’s Property Act, 1882 (c. 75), 
s. 10 : — Held : the settlement though made after 
the debt was contracted was valid as against 
creditors by virtue of the first part of Married 
Women’s Property Act, 1882 (c. 75), s. 10, & the 
judgment creditor was not entitled to have a 
receiver appointed. — Hemingway v. Braithwaite 
(1880). 01 L. T. 221, D. O. 

1466. Continuing contract — Entered into as 
widow — Subsequent remarriage concealed.] — 
Kesp. after the death of her first husband, continued 
to reside in the same house as before, & took from, 
& paid up pits, for, a supply of gas, the accounts 
being made out in her widowed name. She 
married again, & her second husband then became 
the tenant A occupier of the house in which slie 
had been living during her widowhood, but the 
fact of her remarriage was not known to applts., 
who continued to supply gas to the house. Kesp. 
paid one quarter’s account for gas after her re- 
marriage, but, not having paid the account for a 

separate estate, 8c hart contracted, with 
respect to it. — M ulcahy v. Collins 
( 1894), 24 O. 11. 441 ; 25 O. It. 241.— 

CAN. 

t. Lea v. Wallace (1890), 

33 N. 13. It. 4 92.— CAN. 

a. .] — Where a deed of lands 

to a married woman, but which she 
did not Biff n, contained a recital that 
as part of the consideration the grantee 
should assume & pay olt a mortgage 
debt thereon, 8c a covenant to the same 
effect with the vendor, his exors. 

8c assigns, & she t ook possession of the 
lands 8c enjoyed the same, 8c the 
benefits thereunder, without disclaim- 
ing or taking steps to free herself from 
the burthen of the title, it must bo 
considered that, in assenting to take 
under the deed, Hho bound herself to 
the performance of the obligations 
therein stated to have been undertaken 
upon her behalf, 8c an assignee of the 
covenant could enforce it against her 
separate estate. — S mall v. Thompson 
(1897), 28 S. C. 11. 219.— CAN. 

b. .] — A married woman is 

capable of contracting In respect of her 
separate estate. — N ahayanan Ch E rr y 
v. J enrich (1865), 2 Mad. 383. — IND. 

c. Intention to benefit separate 
estate .) — A personal obligation under- 
taken by a married woman with the 
view of benefiting her separate estate 
is binding on her although benefit 
does not result. — Henderson v. 

Dawson (1895), 22 R. (Ct. of Sess.) 

895 ; 32 Sc. L. It. 674 ; 3 S. L. T. 82- 
SCOT. 

d. Contract respecting real estate — 

Whether concurrence of husband rc - 
guisite .] — The real estate of a married 
woman, married after Mar. 2, 1872, 


later quarter, applts. took proceedings against 
her to recover the amount : — Held : there was a 
contract by resp, to pay for the gas supplied to the 
house until she gave applts. notice to discontinue 
the supply or gave them notice of her marriage, & 
as she had done neither she was liable for the 
amount. — L ea Bridge District Gas Co. v . 
Malvern, [1917] 1 K. B. 803 ; 86 L. J. K. B. 553 ; 
116 L. T. 311 ; 81 J. P. 141 ; 15 L. G. K. 412, D. C. 


Sur-sect. 2. — Under Married Women’s 
Property Act, 1882. 

See Married Women’s Property Acts, 1882 
(c. 75), s. 1, 1893 (c. 08), s. 1. 

1467. Act not retrospective.] — Sect. 1 (3) & (4) 

of the above Act have not a retrospective operation 
so as to include contracts entered into by a married 
woman before the date of the commencement of 
the Act. But an order made after the commence- 
ment of the Act by consent in an action by a 
creditor against a married woman in respect of 
her contract before the Act, by which order all 
questions under the contract were referred to an 
arbitrator, & the parties bound themselves to abide 
by, obey, perform, & keep the award, is an agree- 
ment by the married woman after the commence- 
ment of the Act, within sect. 1 (3), & therefore by 
sect. 1 (4) any separate estate which she had at 
or after the date of such agreement is liable to pav 
the amount found by the award to be due from her 
under the contract. — Conolan v . Leyland (1884), 
27 Ch. I). 632 ; 54 L. J. Ch. 123 ; 51 L. T. 805. 
Annotation: — Apprvd. Turnbull v. Forman (1885), 15 

Q. 13 . 1 ). 231 . 

1468. .] — Sect. 1 (4) of the above Act is 

not retrospective ; &, therefore, in an action on a 
contract made by a married woman before the 
passing of that Act, judgment cannot be ordered 
in such terms as to be available against separate 
property to which deft, became entitled after the 


whether owned by her at the time of her 
marriage, or acquired in any manuer 
during her coverture, may bo conveyed 
by her without the concurrenoe of her 
husband ; & her contracts respecting 
such real estate are bindiug upon her 
without, the joinder of her husband. — 
Bryson v. Ontario 8c Quebec Hy. Co. 
(1885), 8 O. R. 380.— CAN. 

e> ] —Wells 8c Fisher 

v. Southland District Land Regis- 
trar (1901), 21 N. Z. L. R. 215. — N.Z. 

f. .1— A married woman 

>o6sesBed of separate estate entered 
nto a contract without her husband’s 

consent which involved the making 
of certain money payments by her. 
She subsequently brought an action 
to reduce the contract on the ground 
that having been entered into by a 
married woman without her husband’s 
consent it was void : — Held : the 
contract was not reducible on that 
ground. — L ai no v. Provincial Homes 
Investment Co., Ltd., [19091 8. C. 
812 ; 46 Sc. L. R. 610 ; 1 S. L. T. 480. 
—SCOT. 

g. Presumption of intention to con- 
tract with reference to separate estate 
— Separate property inalienable .} — 
Personal estate sottlod upon a married 
woman for her separate use for life 
without power of anticipation, 8c after 
her death to such uses as she might 
bv deed or will appoint, 8c in default 
of appointment then over, no income 
therefrom having accrued due at the 
time of contracting 1 b not separate 
property in reference to which the 
married woman can be presumed to 
have contracted. — Gordon v. Warren 
(1897), 24 A. R. 44.- CAN. 

h. Woman carrying on separa i 


business. ] — In an action brought 
to recover from deft., a married 
woman, the balance of au account for 
goods sold & delivered to her : — Held : 
debts contracted by a married woman 
in carrying on a business or employ- 
ment, occupation or trade, on her own 
behalf or separately from her husband, 
may bo sued for as if she were an 
unmarried woman, that is without, 
regard to separate estate. — Wjshart 
v. McManus (1884), 1 Man. L. R. 213. 
—CAN. 

k. .] — Debts contracted by 

a married woman in carrying on a 
business or employment, occupation 
or trade, on her own behalf separately 
from her husband, may be sued for as 
if she were an unmarried woman, that 
is, without regard to separate estate. — 
Velik v. Rutherford (1892), 8 

Man. L. It. 168.— CAN. 

]. .]— Stovkl Co. t». De 

Tremaudan (1914), 29 W. L. R. 193 ; 
20 D. L. R. 465 — CAN. 

m. What is separate property.] — At 
the time of a contract being entered 
into by a married woman, the only 
property possessed by her consisted 
of her engagement $c w edding rings, a 
silver watch 8c chain 8c her clothing :~~ 
Held : this was not separate estate 
with respect to w hich she could bo 
reasonably deemed to have contracted. 
Property that may bo called separate 
ostato must be of that character which 
is understood to be commercial pro- 
perty, 8c not at all such as a wedding 
ring, or the clothing of a married 
woman, or like property, not subject 
to alienation. — Auraiiam v. Hacking 
(1896), 27 O. R. 131.— CAN. 

N 
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Sect. 1. — As principal : Sub-sect. 2.] 

date of the contract. — T urnbull v. Forman (1885), 
15 Q. B. 1). 281 ; 54 L. J. Q. B. 481) ; 58 L. T. 128 ; 
49 J. F. 708; 33 W. It. 708; 1 T. 3,. It. 557, 
C. A. 

1469. No personal liability.] — Under Debtors 
Act, 1809 (c. 62), s. 5, there is no power to commit 
to prison a married woman for her default in paying 
a sum for which judgment has been recovered 
against her by virtue of Married Women’s Property 
Act, 1882 (e. 75). The proper form of judgment 
against a married woman under Married Women’s 
Property Act, 1882 (c. 75), s. 1 (2), settled by the 
ct« 

Up to tlie time of the coming into operation of the 
Married Women’s Property Act, 1882 (e. 75), a 
married woman could be taken in execution upon 
a judgment recovered after her marriage against 
her Sc her husband in respect of a. contract made by 
her before marriage, Sc also upon a judgment 
recovered against her & her husband in respect of a 
wrongful act done by her during the marriage. 
But neither at law nor in equity was she liable to 
be taken in respect of a contract made by her during 
marriage. It seems to me that the Act of 1 882 does 
not alter the legal liability of a married woman at 
all. It does not prevent the bringing of an action 
against a husband & wife in respect of a contract 
made by the wife before marriage, A it does not 
affect the case of a wrongful act committed by a 
woman during marriage, A, where at common law 
a married woman was liable to be taken under a 
ca . w/., in such cases she can now be summoned 
under Debtors Act, 1809 (c. 02), Sc be dealt with 
accordinglv (Lord Esiier, M.R.). — Scott v. 
Morley (1887), 20 Q. B. D. 120 ; 57 I.. J. (b B. 
13 ; 57 L. T. 919 ; 52 J. P. 230 ; 30 W. B. 157 ; 1 
T. L. It. 50 ; sub nom. He Morley, Ex y. Morley, 
Scott v. Morley, 4 Morr. 280, C. A. 

Annotations : — Apld. Down? r. Fletcher (1888), 21 y. lb lb 
11 ; Gulmoye r. Cowan & Brown (1881)), 58 L. ,1. Ch. 7 00. 
Consd. Axford r. Reid (1881)), 22 Q. Jb J). .'>18 ; Holt by 
r. Hodgson (1881)), 21 (j. lb IJ. 103 ; Pelt on v. Harrison. 
[181)1] 2 Q. Jb 422. Distd. Bird v. Hurst ow( No. 1) (181)1), 
30 Sol. Jo. 41. Apld. Surman v. Whaiton, [181)1] l y. B. 
41)1. Consd. He Allen, [181)4] 2 O. lb 1)24 ; Hood Barrs v. 
Cathcart, [181)4] 2 y. lb 559. Distd. Robinson, King v. 
Lynns. 1181)4] 2 Q. B. ft 77. Folld. Moran r. Place (1800). 
74 L. T. 221b Consd. Ht Handford, Exp. Handford, 1 1 f-99] 
1 y. B. 5GG ; Soft law r. Welch, [181)9] 2 Q. lb 411). Distd. 
He Turnbull, Turnbull v. Nicholas, [11)00] 1 Ch. 180; 
Evans v. Jenkins (11)03), 47 Sol. Jo. 787. Consd. Oxley r. 
Link, [1914] 2 K. lb 734 ; Edwards v. Porter, 1 1 925] 
A. C. l. Reid. He Gardiner, Ex p. Coulson (1887), 20 
y. B. D. 249 ; Foster r. Wheeler (1888), 38 Ch. 1). 130 ; 
Hyde r. Hyde (1 888), 1 3 P. 1). A 00 ; Hemingway v. Braith- 
waite (1889), 01 L. T. 224 ; Kddowes v. Aigentino Loan & 
Mercantile Agency Co. (1890), 02 L. T. 002; Jay r. 
Robinson (1890), 25 y. lb 1). 407 ; Braumsteiu r. Lewis 
(1891), 7 T. L. lb 210 ; (’ox ?*. Bennett 1891), 64 L. T. 
380 ; Harl ing v. White (1892). 37 Sol. Jo. 132 : Hill r. 
Ailesbury (1891), 10 T. L. B. 487 ; Pilleis & lVibhousc r. 
Edwards (1891), 71 L. T. 788 ; He Hewott, Exp. Leyeiic, 
11895] 1 y. lb 328 ; Loftus r. Herjot, [1895J 2 (J. B. 212 ; 
Wliiteley r. Edwards (1890), 05 L. J. y. B. 457 ; He 
Wheeler’s Set Unit. Trusts, Briggs v. Byan, [1899] 2 Ch. 
717 ; Barnett, v. Howard, [1900] 2 Q. B. 784 ; Brown v. 
Dimblehy, [19041 1 K. lb 28; Bolitlio r. Gidley, [19051 
A. C. 98 ; Masson, Tcinplier v. He Fries, [1909] 2 K. lb 
831; St mi ley v. Studley (1913), 82 1,. J. P. 05; He 
(lark. Ex p. Pope & Owles, [1911] 3 K. lb 1095 ; Shaw v. 
Allen (1914), 30 T. L. B. 031 ; British I T nion & National 
Insce. v. KawHon, 11910] 2 Ch. 152 ; Lea Bridge District 
Gas Co. r. Malvern (1917), 110 L. T. 311 ; Sutherland r. 
Hannevigf, [1921] 1 K. B. 330. 

1470. .]— Oxley v. J.lnk, No. 2225, jmst. 

Judgments against married women.] -AVr Part 

Nil., Sect. 1, sub-sect. 1, F. (a), post. 

1471. Liability confined to separate property at 
time of contract.] — The contract entered into by 
a married woman “ to bind her separate property,’* 
referred to in sect. J (4) of the above Act, is a 
contract entered into at a time when she lias 
existing separate property. If the married 


woman commits a breach of such a contract, 
Sc a judgment is recovered against her for the 
breach, the judgment can be enforced against 
any separate property which she then lias. But 
sect. 1 (4), does not enable a married woman who 
has no existing separate property to bind by a 
contract any separate property which she may 
possibly thereafter acquire . — He Shakespear, 
DeaivIN v. Larin (1 885), 30 Ch. D. 109 ; 55 L. .1 . Ch. 
44 ; 53 L. T. 145 ; 33 W. R. 744. 

Annotations : - Apprvd. Palliserr>. Gurney (1887), 19 Q. lb D. 

519. Consd. Loibl r. Fraser (1893), 37 Sol. Jo. 000 ; Hood 

Barrs v. Cathcart, [1894] 2 y. lb 559. Refd. He Hodgson, 

Harley r. Hodgson, 11899] 1 Ch, 000. 

1472. Subsequent death of wife — Devolu- 

tion to husband jure mariti.] — A husband by deed 
of gift settled leasehold property on his wife to her 
“ own proper use Sc benefit,” Sc the deed gave her 
“ full power Sc authority to sue & give receipts.” 
The husband died, Sc the wife married deft. After 
the commencement of the Married Women’s Pro- 
perty Act, 1882 (c. 75), the wife borrowed money 
from pltf. The wife died, & deft., without taking 
out administration, entered into possession of the 
property comprised in the deed of gift. Pltf. sued 
deft, to recover the money lent to the w r ife : — Held : 
(1) the deed made the property comprised in it the 
wife’s separate estate ; (2) by Married Women’s 
Property Act, 1882 (c. 75), s. 1 (3), such property 
was bound by her contract when she borrowed the 
money ; (3) on her death the property passed to 
deft, jure mariti. Sc administ ration was unnecessary ; 
(4) deft, was the legal personal representative of his 
wife within Married Women’s 1 To pert y Act, 1882 
(c. 75), s. 23, Sc therefore subject to the same 
liabilities as she would be subject to if living. Sc 
was therefore liable, but only to the extent of ilie 
property which had been her separate estate. — 
Surman t\ Wharton, 11891] 1 Q. B. 491; 00 
L. .1. Q. B. 233 ; 64 L. T. 800 ; 39 W. R. 4 1(5 ; 7 
T. L. R, 190, D. C. 

Annotations As to (4) Refd. Pelt on r. IlnrriHOTi, [1891] 

2 y. B. 422: He Wheeler's Scttlrnt. Trusts, Briggs v. 

Ryan, [1899J 2 Ch. 717. 


1473. * — Onus on plaintiff to prove separate 
property.] — Sect. 1 (2), of the above Act, does not 
make a married woman capable of rendering herself 
liable in respect of her separate property on any 
contract unless she has some separat e property at 
the time the contract is made. In an action 
against a married woman to recover the price 
of goods sold Sc delivered to her : -Held : t in; 
onus was on I»Mf • to show that deft, had separate.* 
property at the time site* made flu*- contract. — 
Palllser ?*. Gurney (1887), 19 Q. lb 1). 519 ; 5(5 
L. J. Q. lb 540 ; 51 .7. P. 520 ; 35 W. R. 700 ; 

T. L. R. 778, D. G. 


* ) 
*) 


H n notations : — Apld. Tetley v. Griffith (1SH7), 57 L. T. 073. 
Folld. McGregor v. McGregor (1888), 20 <j. B. D. 529; 
Whitaker v. Van Der Smissen (1888), 4 T. L. B. 707. 
Apprvd. Jay r. Robinson (1890), 03 L. T. 174. Folld. 
Stogdon v. Lee, [1891] 1 Q. B. 001. Distd. He Ann, Wilson 
v. Ann, 11894] 1 Ch. 549. Consd. Hood Barrs v. Cathcart, 
[1894J 2 Q. lb 559. Apld. He Fieldwiek, Johnson v. 
Adamson, 11909] 1 Ch. 1. Refd. Hyde v. Hyde, Follgato, 
etc. (1888), 59 L. T. 523 ; Leak v. Driffield (1889), 24 
y. B. D. 98 ; Bonner v. Lyon (1890), 38 W. B. 541 ; 
Kddowes r. Argentine Loan & Mercantile Agency Co. 
(1890), 02 L. T. 002; Braumstein v. Lewis (1891), 7 
T. L. R. 240 ; l’elton r. Harrison, [1891] 2 Q. B. 422 ; 
]»ike v. Cave (1893), 08 L. T. 050 ; He llnghes, Brandon v. 
Hughes, [1898] 1 Ch. 529; Foftluw v. Weleli, 1 18991 
2 y. Jb 419 ; Johnson r. Clark, [1908] l Ch. 303. 

1474. — .] — Where a married woman is 

deft, to an action on a contract. Sc has made 
default in the delivery of a defence, pltf.’s statement 
of claim must contain an allegation that deft, has 
separate estate ; otherwise the ct. will refuse to 
make an order against deft, on the statement of 
claim under R. 8. Ct, Ord. 27, r. 11. 
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Part VIII.— Contracts of Wife during Coverture. 


In an action for specific performance of an 
agreement for a lease, pltf. was the intended lessor 
& deft, the intended lessee. Deft, was a married 
woman, & after entering an appearance to the 
action put in no defence, & the action came on in 
due course upon motion for judgment upon default 
of defence. The statement of claim contained no 
allegation that deft, had separate estate. The 
question arose whether pltf. was entitled to judg- 
ment against the separate estate of the married 
woman without having alleged in his statement of 
claim that she had separate estate : — Held : owing 
to the omission, no order could be made ; but that 
liberty would be given to pltf. to amend his state- 
ment of claim.— Tetley v. Griffith (1887), 57 
E. T. 673 ; 36 W. R. 66. 

Annotation Consd. SofUaw w Welch, 1181)0] 2 Q. H. 119. 

1475. .] — Whitaker v. Van per 

Smissen (1888), 4 T. ],. K. 707. 

-Stood on v. Lee, No. 2035, 

post. 


1477. -. 1 — Testatrix, who was twice 

married, by a settlement dated June, 2, I860, 
made on her first marriage, assigned her 
reversionary interest in a fund to trustees upon 
trust, after the fund had been received by them, 
upon her request to raise thereout a sum not 
exceeding £7,000, & to pay the same to her for her 
separate use, but so that she should not have 
power to alienate or charge that sum during 
coverture. & subject to such trusts to hold the fund 
upon trust for her for her life for her separate use 
without power of anticipation, <V after her death 
upon trusts for her issue, A ultimately upon trust, 
if she should, survive' her husband, for her 
absolutely. By deed dated Jan. 26, 1861, in 
consideration of £10,000 advanced to testatrix’s 
husband by his mother, lie covenanted to repay the 
same with interest, A testatrix also covenanted 
that immediately upon the reversionary interest 
falling into possession she would request the trustees 
of the settlement to raise thereout £1,000 & pay 
it to herself, A. that she, her exors. or administrators, 
would pay to her husband's mother the same or so 
much thereof as might be required to satisfy 
the amount due upon his covenant, lie died 
in 1864. Testatrix married again in 1868, & there- 
upon settled her reversionary interest upon herself 
for life, with a general testamentary power of 
appointment in herself. The reversionary interest 
fell into possession in 1601. Testatrix, who never 
had any issue, by her will made in 1601 exercised 
the power of appointment, & thereby under sect. 4 
of the above Act, made the appointed fund assets 
for the payment of her debts & other liabilities. 
She died in 1907, leaving her second husband her 
surviving. Her first husband’s mother claimed 
under the covenant of Jan. 26, 1891, to be paid out 
of the settled fund the sum of £4,000, alleging 
that £8,500 & interest remained owing to her 
in respect of the £10,000 advanced by her. It 
was admitted that testatrix’s covenant did not 
operate to charge the £4,000 upon the £7,000 by 
reason of the restraint on alienation or charging 
in the settlement of 1860. Evidence was filed 
on behalf of claimant that testatrix on her first 
nmniage had received valuable presents of 
jewellery, & the ct. was asked to infer that she 
still had those presents as her separate property 
when she entered into the covenant six montlis 
later: — Held: (1) notwithstanding the exercise 
of the power of appointment by testatrix the onus 
was u pon claimant to prove that at the date of her 
covenant testatrix had separate property in respect 
of which she ought to be deemed to have 
covenanted ; & there was practically no evidence 


to discharge that onus ; (2) even if testatrix had 
any jewellery at that time, it was not separate 
property with respect to wliich she could be 
supposed to have contracted, & consequently her 
estate was not liable for damages for breach of 
the covenant. — Re Field wick, Johnson v. 
Adamson, [1606] 1 Oh. 1 ; 78 L. J. Cli. 153 ; 100 
L. T. 106 ; 53 Sol. Jo. 47, 0. A. 

1478. Presumption of intention to contract with 
reference to separate estate — Separate banking 
account.] — Where a married woman had a separate 
banking account, & drew cheques upon it, & 
received <fc paid bills : — Held : to be evidence upon 
which it might be found that she had separate 
property, & had entered into contracts to pay bills 
out of it. — Claremont v. Wilmot (1885), 1 T. L. It. 
567, D. 0. 

1479. Separate property inalienable.] —The 

fact that the separate estate of a married woman is 
inalienable repels the pres unction of law now raised 
bv sect. 1 (3) of the above Act, that a contract 
made by her is “ entered into with respect t-o, & 
t o bind her separate estate,” & shows “ the con- 
trary ” within that sub-sect. — Harrison v. Harri- 
son (1888), 13 P. 1). 180 ; 58 L. J. P. 28 ; 60 L. T. 
36 ; 36 W. R. 718 ; 4 T. L. It. 610, C. A. 

Annotations Apli. Leak r. Driffield (1889), 21 Q. 15. D. 
98. Refd. Bonner v. Lyon (1890), 38 W. B. (ill ; Brauin- 
stein v. Lewis (1891), 7 T. L. H. 2 ; Everett r. Paxton 
(1891), 05 L. T. 383 ; lVlton v. Harrison, 11891] 2 Q. B. 
422; Rood Barrs r. Oitlieart, [1891] 2 Q. B. 559; He 
Wingfield Blew, (1901J 2 Oh. 065 ; He Field wick, John- 
son v. Adamson (1908), 78 L. J. Ch. 153. Mentd. He 
'ntham, Bensaude r. Hastings (1892), 37 Sol. Jo. 27 ; 
Watkins v. Watkins, [1890] 222 ; Maclurcau r. 

Macliirean (1897), 77 L. T. 474. 

1480. — Wearing apparel bought with income 
of restrained property.] — in an action against a 
married woman to recover the price of goods sold 
& delivered to her, it appeared that upon her 
marriage certain property had been settled upon 
her to her separate use with a restraint upon 
anticipation, the income of wliich she spent in the 
purchase of clothes for herself & her children, & 
that at the dale of her contract with pltfs. she had 
no separate property free from restraint upon 
anticipation other than the clothes so purchased : — 
Held : the test of her liability was the possession 
by lier at the date of the contract of free separate 
property with respect to which she might reason- 
ably be deemed to have contracted ; she could not 
reasonably be deemed to have contracted with 
respect to the clothes of herself & her children, & 
pltfs. wore therefore not entitled to recover. — 
Beak v. Driffield (1886), 2t Q. B. D. 68: 56 
L. J. Q. B. 86 ; 61 L. T. 771 ; 38 W. R. 63 ; 6 
T. Jj. 11. 35, D. C. 

Annotations Distd. Homier r. Lyon (1890). 38 W. H. 511. 
Consd. Braumstcin v. Lewis (1891 ), 7 T. L. H. 246 ; Everett 
r. Paxton (1891), 05 L. T. 383 ; Hood Barrs r. Cathcail, 
[1894] 2 (L B. 559. Apld. He Fioldwick, Johnson r. 
Adamson, 119(01] 1 Ch. 1. Refd. Eddowes r. Argentine 
Loan & Mercantile Agency. Co. (1890), 62 L. T. 002. 

1481. Woman carrying on separate business.] 

— A co. entered into a contract with a firm carrying 
on business in A. to indemnify them against a 
particular claimant, the co. being at liberty to 
use the name of the firm in defending any action 
brought by claimant. At the time when the 
cont ract was entered into an action in tliis country 
had been commenced by claimant. It was defended 
by the co. ill the name of the firm & in their 
pleadings the co. stated that 10., who was a married 
woman, had become the surviving partner of the 
firm. Judgment was given against the firm but 
no execution had issued thereunder, & it appeared 
that E., who resided in A., had no property in this 
country. E. brought an action to enforce the 
contract of indemnity. It was objected by the co. 
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Sect. 1 . — An principal : Sub-sccts. 2, 3, 4. 5. 0 <£• 7. 

/SVc/. 2 ; Sub-seeL 1,] 

that it had not been shown that E. had any 
separate estate & that she would therefore not 
be liable to the claimant :~Hcld : E. being a 
married woman carrying on a trade it must be 
assumed unless the contrary were shown that she 
had separate estate.— - Eddowes v. Argentine 
Loan Sc Mercantile Agency Co., Ltd. (1890), (53 
L. T. 3(54, 0. A. 

• -Jewellery.] — In an action by certain 

jewellers against a married woman for jewellery 
supplied, the jury found that she had purchased 
the goods “ on her own credit for her own use as 
her separate estate.’ * According to the evidence, 
the only separate estate existing at the time of the 
contract was certain other jewellery previously 
supplied by pltfs. & a wardrobe of dresses, furs, <!c 
jackets, & there was no evidence of any separate 
property being subsequently acquired other than 
these : Ilf Id : pltfs. were entitled to judgment, on 
the ground that such separate property was pro- 
perty in respect of which the married woman 
might reasonably be deemed to have contracted 
credit within the above Act, & the words “ unless 
the contrary be shown,” in sect. 1 (3) of (hat Act, 
only admit of evidence of the fact of there being 
no such separate property in respect of which a 
married woman could reasonably be deemed to 
have contracted, Sc not of any intent ion, or absence 
° intention, of the married woman so to contract-, 
at the time of making the contract or getting credit 
—Bonner A Oo . v. Lyon (1890), 38 W. It. 541 ; 8 

^ r. Adamson. 

38?^ 1 1 * Everett v. Paxton (181)1), 05 h. t. 

a,????* 77 ~777rJ Field wick, Johnson v. 

Adamson, JNo. 1477, cmic. 

1484. Small sum of money.] —Where a 

married woman entered into a covenant in a mtge. 
deed for the payment of £400, & the only free 
separate estate which she was possessed of at the 
date of the covenant was a. sum of money amounting 
to between £3 A: Hi i— Held: there was no 
presumption of la w that the contract was entered 
into \\ ltli respect to, A to bind such small separate 
estate, A the contract was not binding. 

£ Lewis (1891), (55 L. T. 449 ; 55 
J. 1 . 7/o ; 7 r. L. It. 506, 0. A. 

Annotation : — Distd. Hailing v. White (18J)2), 37 Sol. Jo. 132. 

1485. - --Accumulation of income of restrained 
proper iy.]— -Deft., a married woman, was sued for 
a sum oi £o3 being the balance of an account for 
grocorKiS suppHod t-o her from Mar. 1889 to Mar. 
JbJU, while she was living apart from her husband. 
Ilus balance consisted of a number of small items, 
some for a few pence, for goods supplied from time 
to time, the account commenced in 1885 Sc 
payments were made from time to time, the last 
payment being in July, 1800. Deft, was entitled 

U } C, T C °! u ’ ,wa,ds of *300 per annum 
payable to her, to lier separate use for life, but 
subject to a restraint on anticipation, ller trustee 
received this income & paid it over to her as it was 
received, generally every month. Deft, was 
usually in debt to tradesmen, & as she received 
each cheque she cashed it, & paid away the bulk 

.^.“oney so received to tradesmen on account 
of their bills, but she retained some portion, though 
only a few shillings, for her immediate use, A having 
a running account the amount of the goods was 
entered up Sc not paid for at the time. She was 
also entitled to the separate use of some furniture 
for her life, & if the furniture had been sold she 
would have had the income from the proceeds to 


her separate use, but with a restraint on anticipa- 
tion. She lived rent free in a house belonging to 
her brother, Sc this houso was furnished with her 
own furniture. She let the house on two occasions 
& received the proceeds, & she also had some 
trinkets & some wearing apparel of value. The 
county ct. judge held that deft, had sufficient 
separate estate from the accumulations of the 
income & the proceeds of letting the house, to form 
the ground of a contract within sect. 1 (2) of the 
above Act, & he gave judgment for pltf. for the 
whole amount : — Held : (Smith, J.), there was no 
evidence to support the finding that on each 
date of the orders given deft, was possessed of 
separate estate of the requisite character whereon 
to found a contract/ ; therefore, the judgment for 
the whole amount on bloc could not be supported, 
but must be set aside, with liberty to pltf. to go 
down to a new trial as to the exact position of 
deft, upon each of the dates upon which she con- 
tracted ; (Grantham, T.), there was ample evidence 
to show that deft, had sufficient separate estate, 
arising from accumulations of income, at the times 
she entered into these contracts, & this was so 
whether each item was to be taken as forming an 
independent contract, or whether the whole account 
was to be taken generally, A: therefore deft, was 
liable for the whole amount claimed under the 
contracts. 

The ct. being divided, the judgment for pltf. 
stood. — Everett v. Taxton (1891), 65 L. T. 383 ; 
56 J. P. 230 ; 7 T. L. It. 465, I). O. 

1486. Separate estate proportionate to 

liability incurred.J — P arting Sc Son v. White 
(1892), 37 Sol. Jo. 132. 

1487. .] — -Neck a. Taylor (1893), 9 T. L. It. 

547. 

1488. .] — Union Debenture Oo., Ltd. v. 

Baker (1896), 12 T. L. It. 299, 1). 0. 

1489. What is separate property — Reversionary 
interest.] — In an action against a married woman on 
a guarantee binding her separate estate the defence 
was that at the time of entering into the guarantee 
she had no separate estate in preesenti but only a 
reversionary interest in property settled to her 
separate uso '.—Held : she was “ entitled to ” sepa- 
rate property within sect. 1 (4) of the above Act. 
— Loibl r. Eraser (1893), 9 T. L. It. 531; 37 Sol. 
Jo. 600. 

..]_, free Part IV., Sects. 2, 3, aide. 


Sub-sect. 3.- Under Married Women’s 
IhioPERTY Act, 1893. 

1490. Application of Act — Contract must be made 
for first time after passing of Act.]— Under sect. 1 
of the above Act, in order t-o bind the separate 
estate of a married woman there must be a contract 
by her entered into after the passing of the Act, 
& then entered into for the first time. An acknow- 
ledgment since the Act of the fact that the married 
woman had had moneys advanced to her prior to 
the Act, but for which she w r as under no liability, 
having had no separate estate at the time of the 
advance, even if such acknowledgment is in such 
terms as would make a debt recoverable though 
barred by Stat. Limitations, is not sufficient to 
render her liable to repay such advances . — He 
Wheeler, IIankinson v. IIayter, [1904] 2 Oh. 06 ; 
73 L. J. Oh. 576 ; 91 L. T. 227 ; 52 W. B. 586 ; 48 
Sol. Jo. 493. 

Annotations .'—"Reid, lie Abmliams, Abrahams r. Abrahams, 
I1908J 2 Ch. Oh. Mentd. lie Derbyshire, Webb v. Derby- 
shire, [J900J 1 Ch. 135 ; lie Melton, Milk t\ Towers (1917), 
117 L. T. 679. 
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Sub-sect. 4. — “ Otherwise than as Agent.’ * 

Sec Sect. 2, pout. 


Sub-sect. 5. — In Respect op Shakes. 

Sec , now, Married Women’s Property Act, 1882 
(c. 75), ss. 0, 7. 

Sec Companies, Vol. IX., pp. 205, 202, 331, 332, 
Nos. 1270, 1023, 2089-2005. 


Sub-sect. 0. — Joint ok Joint and Several 

Contracts. 

See Married Women’s Property Act, 1893 (c. 63), 
s. 1. 

.Joint contractors generally, sec Contract, 
Vol. XII., pp. 33-39, Nos. 105-190. 

1491. Joint & several promissory note — Signature 
in ignorance of nature of document.] — A joint A 
several promissory note was made by a husband 
& wife. In an action brought upon it, the wife 
set up a defence that she had been induced by her 
husband to sign it in ignorance of the real nature 
of the document. The jury having found in her 
favour : — Held : the finding of the jury was con- 
clusive against pltf. — Sanguinetti v. Messiter 
(1885), 2 T. L. R. 135, 1). C. 

1492. Judgment obtained against one — Joint 

contract — Bar to proceedings against other.] — 
The rule that judgment recovered against one of 
two joint contractors is a bar to an action against 
the other applies equally when one of the joint 
contractors is a married woman contracting in 
respect of her separate property. — Ho are v. 
Niblett, [1891] 1 Q. B. 781 ; (SO B. J. Q. B. 565 ; 
61 B. T. 659 ; 55 J. P. 661 ; 39 W. R. 491 ; 7 

T. B. R. 168, I). C, 

Liability not joint.] -Sec Sect. 2, sub-sect. 

8, post. 


Sub-sect. 7.— Bimitation op Actions. 

See, generally, Bimitation op Actions. 

1493. Statute of Limitations, 1623 (c. 16) — 
Whether claim against separate estate barred.] — 
Feme covert having a separate estate, borrows 
money & gives a bond ; the separate estate liable ; 
A though six years pass, the demand not barred 
by the above Act.— Norton v. Torvill (1723), 
2 P. Wms. 144 ; 2 Eq. Oas. Abr. 152 ; cited in 
35 Oh. D. at p. 99 ; 24 E. It. 671. 

Annotations : — Expld. Socket t v. Wray (1794), 4 Bro. C. C. 
4 83. Consd. Claylon v. A damp (1796), 6 Term Hop. 604 ; 
Johnson v. Gallagher (1861 ), 3 Do G. F. & J. 494 ; Hodgson 
v . Williamson (1880), 15 Oh. D. 87 ; lie Hastings, Hallett 
v. Hastings (1887), 35 Ch. D. 94. Refd. Hatchett v. 
Baddeley (1776), 2 Win, Bl. 1079 ; Hoatloy v. Thomas 
(1809), 15 Ves. 596 ; Murray v. Barlee (1831), 4 Sim. 82 ; 
London Chartered Bank of Australia v. Lernpridre (1873), 
L. It. 4 1*. C. 572 ; Re Armstrong, Exp. Gilchrist (1886), 
17 Q. B. D. 523 ; Re Roper, Roper v. Doncastor (1888), 
39 Ch. D. 482. Mentd. Francis v. Wigzell (1816), 1 Madd. 
258. 

1494. .] — In order to prevent tlic 

operation of the above Act in a ct. of equity in a 
matter of simple contract, it is sufficient if the l>ill 


bo filed within six years after the accruer of the 
right to sue, although the subpoena be not sued out 
till after the expiration of that period. Qu. : 
whether the Act can be pleaded in bar of a bill filed 
to enforco payment out of the separate estate of a 
married woman of a bill of exchange given by her 
in her separate capacity. — Copitn v. Gray (1842), 
1 Y. A C. Ch. Cas. 205; 11 B. J. Ch. 105; 0 
Jur. 312 ; 62 E. R. 856. 

Annotations : — Consd. Hole v. Bexley, Whitfield v. Bowycr, 
Whitfield v. Knight (1855), 20 Beav. 127. Refd. Morris 
v. Ellis (1843), 7 Jur. 413. 

1495. .] — Moneys advanced by a 

stranger in providing necessaries for the support 
of a married woman, living separate from her 
husband, are debts binding her separate estate ; A, 
being debts payable out of funds held in trust for 
her separate use, are not barred by the above Act. — 
Hodgson v. Williamson (1880), 15 Ch. I). 87 ; 
42 L. T. 676 ; sub nom. Rs Barber, Hodgson 
v. Williamson, 28 W. R. 944. 

Annotation Consd. Rc Hastings, Hallett v. Hastings (1887), 
35 Ch. D. 94. 

1496. .] — Re Hastings (Bady), 

Hallett v. Hastings, No. 1831, jmst. 


Sect. 2.- -AS AGENT FOR HUSBAND. 

Sub -sect. 1. — In General. 

Agency generally, see Agency, Vol. I., p. 267 
ct serj. 

1497. No inherent authority.] — A wife cannot 
give a person authority to enter her husband’s 
house. — Tayler v. Fisher (1591), Cro. Eliz. 216 ; 
78 E. It. 501. 

1498. .] — Manby v. Scot (1663), 1 Iveb. 

482 ; 1 Bev. 4 ; 1 Mod. Rep. 124 ; O. Bridg. 229 ; 
1 Sid. 109 ; 83 E. R. 1065, Ex. Ch. 

Annotations : — Consd. Compton v. Collinson (1790), 1 Hy. Bl. 
334 ; Hunt v. Do Blaquiere (1829), 5 Bing. 550 ; Jolly 
v. Rees (1861), 15 C. B. N. S. 628 ; Bazeley v. Forder (1868), 
L. It. 3 Q. B. 559. Refd. Dyer v. East (1669), 2 Iveb. 554 ; 
Tod v. Stokes (1698), 12 Mod. Rep. 214 : Gibbons v. 
Clovnc (Bp.) (1705), Holt, K. B. 599 ; Bolton v. Prentice 
(1744), 2 Stra. 1214; Hatchett v. Baddeley (1776), 2 
Win. Bl. 1079 ; Montague v. Baron (1825), 5 Dow. & Ity. 
K. B. 532 ; Johnston v. Sumner (1858), 3 H. &; N. 261 ; 
Beale v. Arabin (1877), 36 L. T. 249 ; Debenham v. Mellon 
(1880), 29 W. It. 141 ; Wilson v. Glossop (1887), 19 
Q. It. D. 379 ; Morel v. Westmorland (1902), 87 L. T. 635 ; 
Miss Gray. Ltd. v. Oath cart (1922), 38 T. L. R. 562. Mentd. 
It. v. naught on (1718), 1 Stra. 83 ; Jennings v. Itundall 
( 1799), 8 Term Rep. 335 ; Nurse v. Craig (1806), 2 Bos. & 
P. N. It. 148; Belton v. Hodges (1832), 9 Bing. 365 ; 
Doe d. Mrnld r. Suekennoro (1837), Will. Woll. & Dav. 
4 05 ; Leeds & Thirsk Ity. r. Feornloy (1849), 4 Exch. 26; 
Newry Enniskillen Ry. r. Coombo (1849), 3 Exch. 565; 
Woodward v. Dowse (1861), 8 Jur. N. S. 413 ; Bartlett v. 
Wells (1862), 1 B. & S. 836 ; Davidson r. Wood (1863), 
11 W. R. 791 ; Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94. 

1499. Husband’s authority must be express or 

implied.] — The husband is not chargeable without 
some evidence of his assent (Hale, C.J.). — 
Caj/verly v . Plummer (1671), 2 Lev. 16; 83 

E. li. 432. 

Annotations : — Expld. Compton v. Collinson (1790), 1 Hy. Bl. 
331 ; Read r. Regard (1851), 20 L. J. Ex. 309. 

1500. Supply of goods not necessaries.] — 

A husband is liable for necessaries provided for 
his wife, when he neglects to provide them himself ; 
but, if there be no necessity for the articles 


PART VIII. SECT. 1, SUB-SECT. 6. 

1492 i. Judament obtained against one 
— Joint contract — liar to proceedings 
auainst other.]-— Stovrt. Co. v. J)k 
Tukmaudan (1914), 29 W. L. li. 193 ; 
20 D. L. R. 465.* -CAN. 

n. Wife having no separate estate.] 
— A married woman having no separate 
estate who enters into a joint contract 


is not liable thereunder, the other 
contractors are liable without her.— - 
Dinom y.v v . Haruis (1894), 20 1). R. 

84. — CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

1499 I. Husband's auikoril u must be 
ex press or implied .1 — The liability of 
a husband for his wife’s debts depends 


on the principles of agency, & the 
husband can only ho lialdo when it is 
shown that he has expressly or impliedly 
sanctioned what the wife lias done. — 
GiiiPiiARi Lal r. Ckawfokp (1886), 
1. L. R. 9 All. 147.— 1ND. 

o. Presumption of agency — Contract 
made with husband's consent.] — Deft, 
hold land as tenant from year to year 
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Husband and Wife. 


Sect, 2. — As agent for husband: Sub-sects. 1, 2, 3, 
4 & 5. ] 

delivered, the tradesman is not entitled to recover 
their value, unless he can show an express or implied 
assent of the husband, to the contract made by 
the wife. — Seaton v. Benedict (1828), 5 Bing. 
28 ; 2 Moo. & P. (50 ; 130 E. It. 000 ; sub norm . 
Seaton v . Espinasse, 0 L. J. O. S. C. P. 208 ; 
subsequent proceedings , sub nom. Seaton v. 
Benedict, 5 Bing. 187. 

Annotations : — Expld. Read v. Regard ( 1 851 ), C Exch. 636. 
Mentd. Walk«*r i\ Raw’son (1833), 5 C. & P. 486 ; Drake 
v. Lewin (1834), 4 Tvr. 730 ; Emmett v. Norton (1838), 
8 C. & J*. 506 ; Archer v. English (1840), 1 Man. & G. 873 ; 
IVI* Lean r. Looming (1850), 16 L. T. O. S. 6. 

Bight to pledge credit for necessaries, sec Sect. 3, 
post. 

1501. Onus on plaintiff to prove authority.] — 

A person is only liable to pay for goods supplied 
to his wife upon the ground of an implied contract, 
it is not for deft, to prove that he has given 
notice to pltf. not to supply the goods to his wife, 
but it lies on pltf. to satisfy the jury that deft.’s 
wife contracted the debt by the authority of her 
husband. — Spread jhjhy x\ Chapman (1838), 8 
C. & P. 371, N. P. 

1502. Question of fact.] — Debenham v. 

Mellon, No. 1587, post. 

1503. Execution of deed without authority.] — 

If a feme covert without any authority from her 
husband contract with a servant by deed, the 
servant having performed the service stipulated 
may maintain assumpsit against the husband. A 
person executing a deed for his principal under a 
power of attorney should sign in the name of the 
principal. The deed of a surety does not extinguish 
the simple contract debt of the principal. — 
White v. Cuyleii (1705), 0 Term Rep. 17(5 , 1 
Esp. 200 ; 101 E. R. 197. 

A nnotations Consd. Hunter v. Parker (1840), 7 M. & W. 
322. Reid. Clifford v. Burton (1823), 8 Moore. C. P. 16. 
Mentd. Weston r. Foster (1836), 3 .Scott, 161: Fish- 
mongers* Co. v. Robertson (1813), 5 Man. &, G. 131; 
Hogan r. Hand (1X61), 14 Moo. P. 0. C. 310. 

1504. .] — (1 ) A deed signed in the husband’s 

name by a feme covert without the authority of her 
husband who is therein named a trustee, is not a 
sufficient execution by the husband under the 
second condition of sect. 192 of Bkpcy. Act, 18(51 
(c. 134). 

(2) Nor is the execution of a deed by the wife, 
upon the authority of a letter from her husband, 
sufficient. — lie Milsted, Ex p. .Iorey (18(58), 18 
L. T. 156 ; 16 W. B. 582. 

1505. Authority to receive money.] — To a 
count for work done & attendance given by A , 
then & still the wife of pltf., for defts., & at their 
request, defts. pleaded payments made from time 
to time to the wife, acceptance by her in 
satisfaction of the cause of action & damages : — 
Held : bad, for not averring that the wife was 
authorised by pltf. to receive payment. — Offley 
v. Clay (1840), 2 Man. & G. 172 ; 2 Scott, N. B. 
372 ; 4 Jur. 1203 ; 133 E. B. 709. 

1506. Proof of cohabitation unnecessary.] — 
Hodge v. Cooper, No. 1588, post. 


1507. Implied authority — Photograph of wife & 
children.] — Held : the true inference from the facts 
was that the wife acted as the agent of her husband 
in having herself & children photographed, & the 
husband was therefore entitled to prevent the 
photographer from exhibiting the photograph in 
public. — Stedall v. Houghton (1901), 18 T. L. B. 
126. 


Sub-sect. 


2. — Express Authority. 


Agency generally, see Agency, Vol. I., pp. 267 
el seq. 

1508. Loan to wife at request of husband.] ~ 

Assumpsit will lie for a loan to the wife at the 
request of* the husband. 

It is true that no complete or perfect contract 
can be made by a feme covert by her own authority ; 
yet, by the assent of her husband, she may con- 
tract as his substitute as in ease of either sale or 
loan. This assent may be either express or 
implied ; it may be prior or subsequent to the 
contract. If prior, A communicated to deft., as 
in the present case, the contract is made actually, 
& not merely virtually, with the husband ; if 
subsequent, then the wife’s contract is inchoate 
A imperfect, till affirmed or disaffirmed by the 
husband ; & such affirmation, if given, transfers 
the contract to him (Blackstone, J.). — Steven- 
son v. Hardie (1773), 2 Win. Bl. 872 ; 96 E. K. 
513 ; sub nom. Stephenson v. ITardy, 3 Wils. 
388. 

Annotation : — Distd. Stone V. Maeuair (1817), 1 Moore, 

C. 1*. 126. 


1509. .] — In an action of assumpsit , brought 

against deft, for money lent to his wife, if must be 
alleged to have been lent at his request or it will 
be insufficient ; A that even after a judgment lias 
been suffered by default. Nor is it cured by a 
count for money lent to deft. & his wife, at the 
request of him A his wife ; although it is stated in 
both counts that the husband promised to pay. — 


Stone v. M‘Nair (1817). 4 Price, 18 ; 7 Taunt. 
482 ; 1 Moore, V. 1\ 12(5 ; 14(5 E. B. 390, Ex. Cli. 

1510. Surrender of lease.] -In an action to 
recover one quarter’s rent for the use A occupation 
of a dwelling-house, under the terms of a lease 
held by deft, of plti’s., who were joint tenants of 
the reversion, it appearing that there had been 
a concealment at the time of the execution of the 
lease of the fact that arrears of ground rent & 
land tax were due upon the premises, & that the 
supply of water had been cut off, A it also appearing 
that other disputes had afterwards arisen between 
the parties : — Held : the delivery of the key of 
the street door by deft.’s wife to one of pltf.’s, 
its acceptance by him, was a surrender of the 
lease by operation of law, there being evidence 
from which the jury had inferred an authority 
in the wife to act for her husband, & in pltf. who 
received the key to act for his co-tenant ; & such 
surrender having been made before the rent sued 
for had become due, was a good defence to the 
action. — Dodd v. Acklom (1843), 6 Man. & G. 


under an agreement with pltf.’H wife 
& with his consent, by which agreement 
the rent was to be paid to the wife : — 
Held: the wife, in making the lease, 
must be presumed to have been acting 
us her husband’s agent. — I )ok d. 
Ant>kkws v. Taylor (1861), 5 All. 144. 

CAN. 

p. Negotiations for safe of wife's 
land — Conducted by husband — Corrc- 
s’pmidence by wife in hvsbanil's name-- 
Whether wife agent for husband .] — 
Land belonged to & stood in tho name 


of the wife. The husband conducted 
negotiations for sale. “ The letters 
written in tho name of deft.'s husband 
were written by her after consultation 
with him & by his authority : — Held : 
if any agreement were made it was with 
t lie husband & not the wife who acted 
ns agent, for husband.-"- Trick v. 
Canmff (1006), 4 YV. L. R. 515.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. 

1510 i. Surrender of lease.] — A hus- 
band being in debt for rent left tlic 


country & on his way he wrote to his wife 
with respect to his landlord’s business. 
“ I wish yon to do tho best you can ; 
but tell him not to be afraid of me.” 
On receipt of this letter the wife sold 
his chattels to the lessor at a valuation, 
& executed a surrender to him of the 
demised premises, of which ho then 
resumed possession : — Held : the let ter 
to his wife clothed her with authority 
to part with the property, & surrender 
the premises. — W hkkluon v. Millioan 
(1871)), 44 V. C. R. 174.— CAN. 
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Part VIII. — Contracts or 


Wife ourinc Coverture. 


072 ; 7 Scott, N. It. 415 ; 13 L. J. 0. 1*. 11 ; 
2 Li. T. O. S. 121 ; 7 Jur. 1017 ; 134 E. R. 1003. 
Annotations: — Refd. Caiman v. Hartley (1850), V C . II. 084 : 
Jburnivall v. Grove (1800), 8 C. II. N. S. 400. Mentd. 
Mornstm v. Chadwick (1840). 18 L. J. C. 1*. 180 ; Kelly 
V/P cbfiUTdWa), 12 C. B. 283 ; It. v. Tyrone JJ. (1800), 
2 L. 1. 030 ; rkoHC r. Popplewcll (1802), 3 2 C. B. N. 8. 


1511. Surrender of furniture— In payment of 
husband’s debts .J — To an action of trover it is an 
admissible defence, under the plea of not pos- 
sessed, that an agent- of pltf. had parted with the 
property to deft, by pltf.’s authority before action 
brought. 

Pltf. was indebted to deft., & the wife of pltf. 
in his absence gave the furniture in question to 
deft, in payment of his debt, & deft, took it away. 
The jury believed that the wife had sufficient 
authority to do so, «fc found a verdict for deft. 
When the wife, with the authority of pltf., as must 
be taken to have been found by tlie jury, gave the 
goods to deft., the property in them passed to 
him ; A so the issue was properly found for deft. 
(Lord Henman, (\J.). — Bingham v. Clements 
(1848), 12 Q. B. 200; 17 L. ,T. Q. 11. 280; 11 
L. T. O. S. 252 ; 12 Jur. 580 ; 110 E. R. 800. 
Annotation Refd. Bourne v. Fosbrooke (1 805), 34 L. J. 

U. 1’. 101. 


Sub- sect. 


• > 
O. 


Bills of Exujiange, Promissory 
Notes, etc. 

Bills of exchange generally, sec Bills of 
Exchange, Vol. VI., pp. 0 ci seq . 

1512. Acceptance in husband’s name — Money 
received by wife — Applied in payment of husband’s 
debts.)— In an action against deft, as acceptor of 
a bill of exchange no evidence being given in 
whose hand t he acceptance was written : — Held : 
the circumstance of the bill having been paid by 
the drawer, & the amount of it obtained on 
discount by deft.’s wife having been applied by her 
in discharge of his debts, was not- sufficient to 
prove that he had sanctioned the acceptance. — 
Goldstone v. Tovey (1839), 0 Bing. N. C. 98; 
8 Scott-. 394 ; 3 Jur. 1175 ; 133 E. R. 38. 

1513. Indorsement in husband’s name- Wife 
with general management of husband’s business — 
Whether within scope of authority.) — Upon an 
issue as to the indorsement of a promissory note 
by 8., it was proved, that the wife of 8. had the 
general management of his business ; that she was 
iii the habit of drawing, accepting, & indorsing 
bills & notes in bis name ; A that the name of 8. 
was indorsed upon the* note in question by his 
daughter, by the direction & in the presence of 
her mother, by whom the note was afterwards 
handed to pltf. : — Held : it was a question of fact 
for the jury, whether the indorsement so made 
was within the scope of the wife’s authority ; 
A the evidence warranted them in concluding 
that it was. — Lord v. Hall (1819), 8 (-. B. 027 ; 
19 L. J . G. 1\ 17 ; 11 L. T. t). 8. 253 ; 137 E. R. 
053. 

Annotation Refd. Hemming v. Hale (1859), 7 C. B. N. S. 

487. 


8ub-sect. 4. — Husband Undisclosed Principal. 

Contracts on behalf of unnamed principal 
generally, see Agency, Vol. 1., pp. 024- 028, Nos. 

1514. Wife acting under express authority not 
disclosed — Liability of husband.] — A married 
woman living with her husband bought articles 
of dress from applts. The articles were purchased 


with the knowledge & consent of her husband, A 
were suitable for her position. They were debited 
to her in applts.’ books as “ Mrs. H.,” but applts. 
made no inquiry as to whether in fact she had a 
husband living, or was living with him. She had 
no separate estate, A had paid for other articles 
by cheques signed in her own name, A drawn upon 
money supplied to her by her husband for house- 
hold A personal expenses : — Held : there was no 
evidence that she had contracted “ otherwise 
than as agent ” for her husband within Married 
Women’s Property Act, 1893 (c. 63), s. 1, & she 
was not liable for the price of the goods.— Paquin, 
Ltd. v . Beauclerk,' [1906] A. C. 148 ; 75 L. J. 
K. B. 395 ; 94 L. T. 350 ; 54 W. It. 521 ; 22 
T. L. It. 395 ; 50 Sol. Jo. 358, Ti. L. 

Annotations Distd. Lea Bridge District- Gas Co. v. Alai vein, 
[1917] 1 K. B. 803. Mentd. Kkeate v. .Slaters, [1914] 
2 Tv. B. 429 ; Cooke v. Wilson (I9J5), 85 L. J. Iv. B. 888 ; 
Winterbotbam, Gurney v, Sibtborp & Cox, LI 91 8] 1 K. B. 
025. 


Su B-SKCT. 



Credit given to Wife or Third 
Party. 


Agency generally, see Agency, Vol. J., pp. 267 
ci seq. 

1515. Credit given to wife — Husband not liable.] 

— If wearing apparel is supplied to a married 
woman in quantities unsuitable to her husband’s 
degree. & without his knowledge, for which the 
credit is given to her, A her promissory note is 
taken in payment, the husband is not liable for 
any part of the goods, & in an action against him 
for their value, is not bound to prove that his 
wife was supplied with suitable wearing apparel 
from anv other quarter.— -METCALFE v. 8iiaw 
(1811), 3 Camp. 22, N. P. 

Annotation .-—Refd. Holt r. Bricn (1821), 4 B. & Aid. 252. 

1516. — Taylor- v. Brittan (1823), 

1 C. P. 16, n., N. 1\ 


— Montague v. Benedict, 

No. 1642, pos/. 

1518. .j — (-allot v. Nash, No. 1622, 

jwst. 

1519. To whom credit given — Question of fact.] — 

Bentley v. Griffin, No. 1570, post 

1520. Evidence that credit given to wite — Exist- 
ence of separate property.] — The general rule is, 
that a wife cannot bind her husband by her 
contract except as his agent ; but in cases of orders 
given by the wife in those departments of her 
husband’s household which she has under her 
control, or of orders for articles which are neces- 
sary for the wife, such as clothes, the jury, if the 
wile be living with the husband, ought to inha- 
agency, if nothing appear to the contrary ; but 
if the order is excessive in point of extent, & such 
as the husband never would have authorised, that 


will alone be sufficient to repel the inference of 


agency. 

If it be proved that the wife has a separate 
income, that of itself goes to repel the inference of 
agency, & evidence that pltf. has made out the 
invoices to the wife, & lias drawn bills of exchange 
on her for part of the amount, which she has 
accepted in her own name, payable at her own 
bankers from her separate funds, also goes to 
prove that the wife was not acting as the agent 
of the husband ; & the fact that the husband sold 
some of the goods which were supplied to the 
wife A- received the money for them, will not of 
itself make the husband liable in point of law to 
pay for them ; but- it is a fact for the consideration 
of the jury in determining whether the goods 
were supplied on the credit of the husband, & 
whether the wife was the agent of her husband. 
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Sect, 2 . — As agent for husband : Sub-scvls. 5, 0, 7, 


An allowance from the Ct. of Ch. for the main- 
tenance of children is never granted unless it be 
shown that the husband has not a sufficient income 
to maintain his children without such an allow- 
ance. Such evidence is enough to show that 
avadavats & mocking birds are not necessaries 
for his wife (Lord Abtnger, 0.13.). — Freestone 
r. Butcher (1810), 9 O. & 1\ 043, N.P. 

Annotations: — Consd. Lano v. Ironmonger (1841), 13 

M. & \V. 368. Refd. Callot r. Nash (1923), 39 T. L. 11. 
292. 


1521 . Goods booked to her alone.] — (1) 

Where goods for which a wife has ordinarily 
authority to contract on the part of her husband, 
such as articles of dress, are ordered by her & 
delivered at his residence, where she also resides, 
primd facie the husband is liable, there being a 
presumption in law in favour of pltf. A: any 
evidence to rebut the presumption, as that the 
articles are unnecessarily costly in their character, 
or that the credit was given exclusively to the wife, 
must be submitted to the jury. 

(2) The question whether the party who ordered 
the goods was the wife of deft, must be raised at 
the trial ; A: the point is not raised, but rather 
waived, by an objection that the credit was given 
to the wife alone ; &, semble : if the parties live 
together & the woman represents herself as the 
wife of deft, that is primd facie evidence that they 
were married. 


The objection that credit was given to the wilts 
alone, means that it was given to her to the 
exclusion of her husband’s liability, & the cir- 
cumstance that the goods were booked to her 
alone, but in her marriage name as deft.'s wife, 
is not sufficient to show' this; on the contrary, 
the fact that she was known by pltf. to be a 
married woman, & supposed to be deft.’s wife, is 
rather primd facie evidence that credit was given 
to the husband. — Jkwsbury v. Kkwbold (1857), 
26 L. ,T Ex. 217 : 29 L. T. O. S. 128. 

Annotations : — As to (1) Refd. Paquin v. Boon clerk, [ 1 906 J 

A. V. 148 ; Miss Gray, Ltd. v. Cathcurt (1922), 38 T. L. It. 

56 2. 

1522. Credit given to third party — Husband not 
liable.] — H arvey r, Norton, No. 1778, post. 


Sub-sect. 6. — Separate Trading. 

Separate trading, see Part IV., Sect. 6, attic. 

1523. Trade carried on with consent of husband 
—Liability of husband after death of wife.] — 
A feme covert trades by the consent of her husband, 
buys & sells goods, gives bills for money, & her 
husband permits her so to do, A receives the profit 
of her trade ; if she dies & leaves a stock to her 
husband, he shall he answerable for debts con- 
tracted in the trade. — Bowyer v. Peake (1097), 
Freem. Ch. 215 ; 22 E. It. 1168. 

1524. — — .] — Where a man married a 

woman trader, who died, & at her death was 
indebted to several persons for wares which she 
had bought of them, & which were by her in specie 
at the time of her death, & came to the hands of 
her husband ; though a bill be brought against 
him, he may either pay for the goods, or let the 


persons have thorn again ; yet he may insist, that 
he is neither exor. nor administrator to his wife, 
& therefore not liable to her debts, & that all her 
goods belong to him by law. — Blackmore v. Ley 
(1700), 1 Eq. Cas. Abr. 60 ; 21 E. R. 874. 

1525. .] — If husband & wife cohabit, ho is 

liable to lier contracts though she deals as a 
separate trader. — Langford v. Tyler (1704), 
6 Mod. Rep. 102 ; 1 Salk. 113 ; 87 E. R. 919. 

Annotations : — Refd. Montague v. Baron (1825), 5 Dow. & 
By. K. B. 532; Potty v. Anderson (1825), 3 Bing. 170. 
Mentd. By all v. Bolle (1749), 1 Atk. 165 ; Hlnde v. White- 
house (1806), 7 East, 558 ; Bloxam r. Sanders (1825), 4 
B. & C. 94 1 ; Clay r. Harrison (1829). 10 B. & C. 99 ; 
Laidlerr. Burlinson (1837), 2 M. & W. 602. 

1626. Notice by husband that not liable 

for debts.] — A married woman carried on in her 
maiden name a millinery business separately from 
her husband. A debtor’s summons was issued 
against the husband & wife, claiming the payment 
of a sum due upon some bills of exchange drawn by 
the summoning creditor upon Ac accepted, by the 
wile 1 ! in her maiden name, Ac dishonoured. The 
husband applied to the ct. to dismiss the summons. 
Tie deposed that he never authorised his wife to 
pledge his credit, & that five years previously 
he had given notice to the summoning creditor 
that he had nothing to do with liis wife’s business. 
On this evidence, which was unconi radieted, the 
registrar made the common order staying the 
proceedings on security being given by the hus- 
band : — field : on the evidence the husband 
was not liable for the debt, the issuing of the 
summons was an abuse of the procedure ; Ac the 
summons must be dismissed with costs . — lie 


Shepherd, Ex p. Shepherd (1879), 10 Ch. L>. 573 ; 
48 L. ,T. Bey. 35 ; 39 L. T. 652 ; 27 W. R. 310, 
C. A. 


Sub-sect. 7. — Liability as Contributory. 
See, now , Married Women’s Property Act, 1882 


(e. 75), s. 7. 

See Companies, 
1623, 2095. 


Vol. IX., pp. 262, 332, Nos. 


Sub-sect. 


8. — Effect of Judgment 
against Wife. 


Obtained 


See R. S. C., Ord. 11, r. 5. 

1527. Bar to action against husband Unless 
joint liability.] — The fact that husband Ac wife live 
together A:- that necessaries for the household are 
supplied on the orders of the wife is not evidence 
that husband A: wife are jointly liable. The 
presumption that the wife has in such a case 
authority to pledge the husband’s credit may be 
rebutted by proof that he made her a sufficient 
allowance, though this arrangement is not known 
to those who sujiply the necessaries. — Morel 
Brothers & Co., 1/td. v. Westmoreland (Earl), 
[4904] A. C. 11 ; 73 L. J. K. B. 93 ; 89 L. T. 702 ; 
52 W. R. 353 ; 20 T. L. R. 38, II. L. 

Annotations : — Apld. French v. Howie, l J 906 1 2 K. B. 674 ; 
Moore v. Flanagan, 11920] J K. B. 919. Refd. Slater r. 
Parker (1908), 24 T. L. H. 621 ; Miss Gray, Ltd. v. Catli- 
eart (1922), 38 T. L. It. 562 ; Debenham v. Perkins (1925), 
133 L. T. 252. Mentd. Crons v. Matthews tfc Wallace 
(1904), 91 L. T. 500 ; Francis Walton v. Topakyan, 
Kevorkian & Marlor (1905), 53 W. It. 657 ; Isaacs v. 
Salhstcin, 1191 0J 2 K. B. 139 ; London General Omnibus 


PART VIII. SECT. 2, SUB-SECT. 6. 

q. JAubility of husband — In absence 
of statutory certificate. J — A husband 
is liable for debts of lijs wife con- 
t rac tod in carrying on busine fc H in her 
own name so Jong as the certificate 
called for by M. W. Act, 1900, b. 18 (1), 
has not been tiled, but- 1b not Uabio for 
contracts made by the wife after the 


llJmg of Hiieh certificate. — B rock v . 
Battkjwon & Allkn (191 9), 62 N. S. It. 
403 ; 44 1). L, It. 463.— CAN. 

r. — — Separate venture, of wife. ] — 
For a number of yetirs the wife, with 
the knowledge & sanction of the 
husbftnd, managed his business, & 
afterwards contracted debts, & whilst- 
living with her husband, for what 


appeared a separate venture in another 
locality on her own account. In an 
action against tlie husband for the value 
of the goods supplied : — Held : there 
was an implied authority on the part 
of the husband to the wifo which 
rendered him liable. — Hanicin v. 
Walsh (1883), 6 Ni id. L. It. 407.— 
NFLD. 
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l. 270 ; 

1528. Judgment recovered for part of 
debt.] — In an action against a husband Sc wife on 
the footing of a joint liability pltf., on certain 
admissions made by the wife, obtained judgment 
against her for £4, in respect of the amount 
claimed, with leave to defend as to the residue, the 
husband being given unconditional leave to defend 
as to the whole amount, Sc the action was remitted 
for trial to the county ct. At the trial the jury 
found that pltf. gave credit to the husband alone, 
Sc negatived the joint liability. The county ct. 
judge entered judgment against the husband for 
the claim, less the amount for which judgment had 
been signed against the wife, Sc the l)iv. Ct. 
affirmed his decision : — Held : on the finding of the 
jury the judgment against t he wife for an indivisible 
part of the claim was a complete bar to the claim 
against the husband, & the county ct. judge was 
wrong in entering judgment against the husband. — 
French Howie, [1900] 2 K. 13. 074 ; 75 L. J. 
K. B. 980 ; 95 1,. T. 274, C. A. 

Annotation Distd. Dobonham r. Perkins (1925), 133 L. T. 

25*2. 

1529. .]— Pltf., who was a milliner & 

dressmaker, brought an action by a specially 
indorsed writ against a husband & wife claiming 
against them jointly to recover the price of goods 
supplied to the wife. Upon an application for 
leave to sign final judgment against both husband 
Sc w*ife for the amount claimed, the master gave 
leave, Sc pltf. signed judgment against both. 
The husband alone appealed. The judge in 
chambers set aside the judgment against the hus- 
band A gave him leave, to defend. At the trial 
the judge found that there w r as no joint liability 
in the husband Sc wife, that the goods being 
prhnd facie necessaries for the wife the husband 
jjrimd facie was the principal Sc the wife the 
agent. Sc he held that pltf. had not, by the judg- 
ment against the wife, elected to treat her as 
principal, Sc was entitled to recover against the 
husband : — Held : as t he remedy was an alter- 
native one, pltf., having signed judgment against 
the agent , could not afterwards recover judgment 
against the principal in respect of tin* same debt. 
Sc therefore the husband was not liable. — Moore 
r. Flanagan, [1920 J 1 Jv. 13. 919 ; 89 J.. J. K. 13. 
417 ; 122 L. T. 759, C. A. 

A nnotations Mentd. Parr r. Sndl, [1923J l K. II. 1; 

Du IT nor a. Bowycr (11)24), 49 T. D. It. 700. 

1530. Two distinct causes of action — Goods 

purchased prior to separation.] — -Where an action 
for goods sold is brought against a wife on a bill 
containing a number of items, Sc judgment is 
recovered against her on all items purchased after 
a certain date, on the ground that since that date 
she has been acting as principal by reason of her 
having separated from her husband on that date, 
proceedings may subsequently be taken against 
the husband as agent for the items purchased prior 
to that date, since there are two distinct causes of 
action, Sc there has been no election by suing of the 
wife to judgment on the whole or part of one 
undivided debt. — Debenham’s, Ltd. v. Perkins 
(1925), 133 L. T. 252. 


Sun -sect. 9. — Acknowledgment of Debt of 

Wife. 

See Evidence, Vol. XXII., p. 1 10, Nos. 1148- 
1150. 

1531. Wife carrying on husband’s business— 
Whether admissions admissible.] — Where a hus- 


band permits his wife to act for him in any depart- 
ment or business, her admissions or acknowledg- 
ments are evidence to charge the husband. — 
Emerson v. Blonden (1794), 1 Esp. 141, N. P. 

Annotation .* — Folld. Clifford v. Barton (1823), 8 Moore, 

C. P. 16. 

1532. .] — (1) Where the wife of deft. 

alone transacts the business at home, Sc pur- 
chases all the articles used in their trade, her 
admission as to the state of the accounts between 
pltf., who has supplied goods to her to be used in 
the trade, & her husband is evidence against the 
latter. 

(2) The admission of the wife, who was accus- 
tomed to conduct her husband’s business, is 
sufficient to take the case out of Stat. Limitations 
in an action against the husband. — Anderson v. 
Sanderson (1817), 2 Stark. 204 ; Holt. N. P. 


591, N. P. 

1533. - .] — In an action for goods sold 

Sc delivered, the admissions of deft.’s wife, who 
served in his shop, Sc conducted the business of it 
in his absence, arc admissible, in evidence against 
her husband, although the goods were delivered 
previously to an application, for payment, when 
she admitted that a certain sum was due to pltf., 
& that she would x>ay it if he would make a deduc- 
tion, to which she claimed to be entitled. 
Clifford v. Burton (1823), 1 Bing. 199 ; 8 Moore, 
C. P. 16 ; 1 L. ,T. O. S. 0. P. 01 ; 130 E. R. 81. 

Annotation : — Mentd. G. W. By. v. Willis (186.)), 18 C. B. 

N. kS. 748. 

1534. — — .] — Where a wife carried on in 

her husband’s absence the business of a shop, Sc by 
his authority attended to all the receipts A pay- 
ments : — Held ; a statement made by the wife to 
the landlord, on the occasion of her paying him 
rent for another person, that she would pay the 
rent of the shop on a future day, & admitting its 
amount, was not evidence against the husband of 
Hie terms of the tenancy. — Meredith v. Footner 
(1843), II M. Sc W. 202 ; 12 L. J. Ex. 183 ; 152 


E. R. 775. , ^ ^ _ 

1535. Acknowledgment taking debt outside 

Statute of Limitations, 1623 (c. 16).]— Paletiiorp 
v . Furnish (1783), 2 Esp. 511, n., N. P. 

1536. .] — In an action against a hus- 

band for goods supplied to his wife for her accom- 
modation while he occasionally visited her, a 
letter written by the wife acknowicdging the debt 
within six years is admissible evidence to take the 
case out of the above Act.— Gregory v. Parker 
(1808), 1 Camp. 394, N. P. . 

Annotation .*— M6utd. ScjiIck v. Jacob (1826), J Bingr* 6L . 
1R37. .1 — Anderson v. Sanderson, 


.] — Corner r. Corner (1852), 


No. 1532, ante . 

1538. 

1 9 L T O S 07. 

1539. What amounts to sufficient acknowledg- 
ment — Statute of Limitations, 1623 (c. 16).] An 
unsigned letter, acknowicdging a debt, written y 
lebtor’s wife at his dictation, Sc sent to the 
creditor in the same envelope with a letter to the 
L*reditor, written Sc signed by the wife, Sc wlncli 
referred to the unsigned letter, is not a sufficient 
acknowledgment of a debt by a duly au - 
agent of debtor, so as to take 

above Act.— I ngram v. Little (1S8o), Cab. & LI. 

180. 

t TArTTiTinv of Actions. 


Sub-sect. 10. — Implied Authority to 

Husband’s Credit for Necessaries. 


PLEDGE 


See Sect. 3, 'post* 
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Husband and 


Sect. 2 . — As agent for husband : Sub-sects. 11 <£; 12, 
A «> /L, C. JLK ; ytt6-f.r(7 . 13, A.] 

Sub-sect. 11. — Implied Authority to pledge 
Husband's Credit for Costs. 

Sec Sect. 4, post. 


Sub-sect. 12.- -Holding out. 

A. By Previous Dealings. 

Holding out generally, see Agency, Yol. I., 
p. 384 ; Estoppel, Vol. XXI., pp. 35 ( J el scq. 

1540. Goods previously bought — General notice 
not to trust .J — W atson ’ s Case (1047), Clay. 125. 

1541. - From same tradesmen.] — Deft.' ’s 

wife bought goods of j>ltf., a mercer, which deft, 
paid for. Deft, is afterwards separated from his 
wife, who buys more goods of pltf. before he had 
notice of separation ; deft, is liable. Semblc : 
secus , if she had afterwards taken lip goods of a 
stranger. — H inton v. Hudson (1077), Frccra. 
K. B. 248 ; 80 E. It. 178. 

1542. .] — Where a wife had in one 

single instance bought goods which were delivered 
at the lodgings of her mother, without her hus- 
band’s knowledge, but for which he subsequently 
paid : — Held : in an action for other goods also 
bought by the wife from the same tradesman, A 
delivered at t lie lodgings of the mother, but at a 
different place ; evidence of the facts was proper 
to be left to the jury, to show an agency in the 
wife, A a sanction of her dealings by her husband ; 
A the jury having found for pi if., the ct. refused 
to disturb the verdict.— E ikvi kr v. Lynn (1835), 
1 liar. A W. 59 ; 4 Nev. A M. K. B. 559. 

1543. — - — .] — When a husband lias not autho- 
rised his wife to pledge his credit, he is not, by the 
fact of giving a cheque in payment of a debt 
incurred by her, estopped from disputing his 
liability for goods afterwards supplied to her. — 
Durkant V. Holdswokth (3 889), 2 T. L. B. 703. 

1544. Previous contract adopted — With same 
party.] — Pltf. engaged with deft, for the services 
of his, pltf.’s, wife on a voyage from the East 
Indies to this country ; A the wife, being enceinte 
A unable to perform the duties she had undertaken, 
afterwards agreed to procure a substitute at 
St. Helena, A that the wages paid to such sub- 
stitute should be deducted from the sum to be 
paid for her services ; to which agreement the 
husband subsequently assented. By a second 
agreement, the wife released deft, from the residue 
of the money due to herself : — Held : by adopting 
the first contract made by the wife at St. Helena, 
pltf. impliedly gave her authority to enter into the 
second agreement, A was therefore bound by it. — 
Harrington v . M‘Dowell (1828). 7 L. J. O. S. 
0. P. 47. 

B. Wife Managing Household. 

1545. Adulterous wife — Left in charge of house 
A children.] — N orton v. Fazan, No. 1748, post. 

1546. Expenditure for family.]— Held : proof of 
deft.’s having paid for articles ordered by his wife 
for the use of her own house, was relevant evidence 
to go to a jury, upon a question whether or not 
she had placed her niece at a school with his 
authority A at his charge.— MTI eorge v. Egan 


(1839), 5 Bing. N. C. 190 ; 1 Arn. 402 ; 7 Scott, 
112 ; 3 Jur. 200 ; 132 E. K. 1080. 

1547. Allowance for wife.] — The husband 

was an engine litter, in the receipt of weekly wages, 
A sometimes absent from borne in his business 
three weeks or a month or more at a time ; he 
regularly allowed his wife 25**. per week for meat, 
drink, etc. She having contracted a debt of £10 
odd for groceries, etc. : — Held : he w T as liable for 
the amount. — B uddock v . Marsh (1857), 1 H. A N. 
001 ; 28 L. T. O. S. 290 ; 5 W. 11. 359 ; 150 E. It. 
1342. 

Annotations : — Dbtd. Debenham v. Mellon (1880), 5 Q. B. D, 

304. Refd. Atkyns v. Pearce (1 857), 2 C. B. N. 8. 703. 

1548. Purchase of goods for cash — Not holding 
out to obtain goods on credit.]— (1) A husband is 
not bound to give notice to a tradesman with 
whom he has dealt lor ready money during his 
cohabitation with his wife of his separation from 
her, A the consequent revocation of her ordinary 
authority to bind him by her contract for neces- 
saries. 

(2) If ho had, during the cohabitation, autho- 
rised her to deal with the tradesman on credit, he 
would have been bound to give notice of the 
revocation of that authority on the separation. — 
Wajj/ls v. Biddiuk (1873), 22 W. It. 70. 

1549. Goods ordered by wife — With concurrence 
of husband.] — Where a husband A wife were living 
together, A furniture was supplied for, A work 
done at, the bouse, on the order of the wife, but 
the husband took part in making selections A 
giving directions as to the execution of the orders : 

' — Held : the husband was liable to pay for the 
goods A work although he had expressly pro- 
hibited her from pledging his credit, A they had 
agreed together that she should pay for the goods 
A work. — Jetley v. Hill (1884), Cab. A El. 239. 

C\ Wife Carry big on Husband' s Bushiess. 

1550. Authority to bind husband— Business in 
wife's name — Husband sharing in profits.] — Deft., 
a baker A confectioner, was discharged under 
Insolvent Debtors Act, A t-lie business, during his 
absence, A after his return from imprisonment, 
was carried on by liis wife, who purchased goods in 
her own name. The wife was acknowledged by the 
landlord as tenant of tin* house in which they 
lived, A was rated in the books of the parish as the 
occupier. Deft, was aware of, A assented to, the 
dealings of his wife, A, being with her, partook of 
the profits of the trade : — Held : he was liable 
in an action for the price of the goods, notwith- 
standing that the invoices were made out in the 
name of the wife alone, she being bis agent. — 
Petty v. Anderson (1825), 3 Bing. 170 ; 2 C. A I\ 
38 ; 10 Moore C. P. 577 ; 3 L. J. O. 8. C. P. 223 ; 
130 E. It. 479. 

1551. Wife giving orders as to particular 

order.] — It is competent to a jury to infer agency 
in a wife, to accept a notice with respect to a 
particular transaction in her husband’s trade, 
from the circumstance of her being seen twice in 
his counting-house, appearing to conduct his 
business with reference to the transaction in 
question, A on one of these occasions giving 
directions to the foreman. — Plimmer v. Hells 
(1834), 3 Nev. A M. K. B. 422. 

1552. Occasional visits by husband.] — 


PART VIII. SECT. 2, SUB SECT. 12.— B. 

1546 i. Kxpcnditu.re for family .) — 
The fact of a woman, living with her 
husband & family, ordering household 
goods does not raise an implied personal 
promise to pay or bind her separate 


estate, or any oilier presumption than 
that she is acting as her husband's 
agent. — Griffin v. Pattkuhon (1881), 
45 U. 0. 11. 536.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 12.- C. 
b. Authority to bind husband .) — 


Where a wifo took an active part in 
her husband’s business &c had the 
custody of his money, sums paid to her 
were treated as paid to the husband. — 
Robinson v. Coynk (1868), 14 Gr. 
561.— CAN. 



Part VIII.- Contracts of 

A., who kept a fruiterer’s shop, in the year 1824, 
became bkpt., but did not surrender to his com- 
mission, & from that time to the year 1883 the 
business was carried on by A.’s wife. Fruit was 
supplied to her between the years 1828 1832, to 

an amount exceeding £2(5(5 ; & evidence was given 
that A. was seen in London a few times between 
1824 & 1833, & was arrested at the shop in 1833, 
that he attended the marriage of two of his 
daughters at M. church : — Held : proof of these 
facts was not evidence to go to the jury to show 
that A.’s wife acted as the agent of A., so as to 
charge him with the price of the fruit, although it 
might be sufficient to charge him with necessaries 
supplied to the wife. 

Deft, coming to his wife’s house could only make 
him liable for necessaries supplied to her 
(Parke, B.).— Nm allpiece v. Dawes (1835), 7 
0. & P. 40, N. P. 

Annotation : — Reid. Lovell v. Newton (1878), 43 J. P. 93. 

1553. Wife left in house to keep lodgers.] — 

Strong v. Hudson (1850), 1(5 L. T. O. S. 149. 

D. Revocation of Authority, 

Revocation of agency generally, see Agency, 
Vol. I., pp. 090 et seq. 

1554. Necessity for notice to tradesman.] -Hin- 
ton v, Hudson, No. 1541, ante . 

1555. Notice in Gazette not sufficient.] — 

Hunt v . I)e Blaquiere, No. 17(54, post, 

1556. .] — Wallis v . Riddick, No. 1548, 

ant c. 

1557. Death of husband.] — B lades v . Free, 
No. 1812, jwi st. 

1558. .] — Where a man who had been in 

the habit of dealing with pltf. for meat supplied 
to his house, went abroad, leaving his wife & 
family resident in this country, & died abroad : — 
Reid: the wife was not liable for goods supplied 
to her after his death, but before information of his 
death had been received ; she having had originally 
fully authority to contract, & done no wrong 
in representing her authority as continuing, nor 
omitted to state any fact within her knowledge 
relating to it ; the revocation itself being by 
the act of (tod, A the continuance of the life of the 
principal being equally within the knowledge of 
both part ies. — S .mout v. Ilbkry (1842), 10 M. & W. 

1 ; 12 L,. J. Ex. 357 ; 152 E. R. 357. 

Annotations: — Consd. Sal ton v. Now Boost on Cycle Co., 

1 1 901) J 1 Ch. 13 ; Yongo n. Toynbee, 11910J 1 K. 15. 215. 
Reid. Jenkins r. Hutchinson (1849), 13 Jur. 703 ; Read v. 
Teukle (1853), I C. L. R. 200 ; Campanari t\ Wood burn 
(1854), 15 C. B. 400 ; Ra.ndcll a. Trillion (1850), 18 C. 13. 
780 ; Colleii r. Wright (1857), 8 E. «Sc 13. 047 ; I! rad bury 
v. Morgan (1802), 7 L. T. 101 ; lie lVaree, Roberts v. 
Stephens (1894), 8 R. 805 ; llalbot v. Lens, [1901 J 1 Ch. 
344 ; Oliver r. Rank of England, Starkey, Leveson & 
Cooke, Third Purlieu. 11901] 1 Ch. 632 ; Eduards v. 
Porter, McNeull v. Hawes, 119231 2 K. R. 538. Mentd. 
Weedon v. Wood bridge (1849), 13 L. T. O. S. 159 ; He 
Oriental Bank Corpn., Ex p. Gnillemin (1884), 28 Ch. 1). 

1559. —J — Pltf. was a tradesman, & deft, 
had given his wife authority to deal with pltf., 

<fc had held her out as his agent & as entitled to 
pledge his credit. Afterwards, deft, became 
insane, & whilst his malady lasted, his w ife ordered 
goods from pltf., who accordingly supplied them. 
At the time of supplying the goods pltf. was un- 
aware that deft, had become insane. Deft, 
afterwards recovered his reason, <fc then refused 
to pay for the goods supplied to his wife by j>ltf. : 

- — // eld : deft, was liable for the price of the goods. 

PART VIU. SECT. 2, SUB-SECT. 13.— 

A. 

t. Acceptance by husband of con- 
tract — May be implied — Question for 
jury.] —To bind the husband ik make 
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It cannot be disputed that some cases of change 
of status in the principal put an end to the autho- 
rity of the agent, thus the bkpey. & death of the 
principal . . . all put ari end to the authority of 
the agent (Brett. L..T.). — Drew v. Nunn (1879), 
4 Q. B. D. (5(51 ; 48 L. J. Q. B. 591 ; 40 L. T. (571 ; 
43 J. P. 541 ; 27 W. R. 810, O. A. 

Annotations : — Refd. Chili Republic v. London & River 
Plate Bank (1894), 10 T. L. R. 058 ; Burke v. Amalga- 
mated Hon. of DyerH, 11900] 2 K. B. 583 ; Willis, Faber 
v. Joyee (1911), 101 L. T. 570 ; Edwards i\ PortA*r, 

McNeail v. Dawes, [1023] 2 K. B. 538. 

See, also. Agency, Vol. I., j>p. 090, 091, Nos. 
2989-3005. 

1560. Bankruptcy of husband.] — Drew v . 
Nunn, No. 1559, ante. 

See , also, Agency, Vol. I., pp. 091, G92, Nos. 
300G-3013. 

1561. Lunacy of husband.] —Drew v. Nunn, No. 
1559, ante, 

.] — See Sect. 3, sub-sect. 1, E., post . 

See, also, Agency, Vol. I., p. G92, Nos. 3015, 
3017. 


Sub-sect. 1 3. — Ratification. 

A. In General. 

Ratification generally, see Agency, Vol. I., 
pp. 390 cl seq . 

1562. Acceptance by husband of contract — 
Before or subsequent.]— Stevenson v. Hardie, 
No. 1508, ante. 

1563. Cannot be subsequently withdrawn — 

Though made in ignorance of law.]— A husband 
who allows his wife a separate maintenance, 
promises to pay the amount of a debt which she 
contracts in a state of separation ; lie cannot 
afterwards recede from his promise on the ground 
that pltf. knew that he allowed his wife a separate 
maintenance, & that he made the promise under a 
misapprehension of law. — H ornbijckle v. Horn- 
bur y (1817), 2 Stark. 177, N. P. 

A n notation : -Refd. Burge v. Jonen (1828), 7 L. J. O. S. K. B 

59. 

1564. .]^ — An express promise by a 

husband to pay a debt incurred by his wife, for 
which he is not otherwise liable, is binding. — 
Harrison v. Hall (1832), 1 Mood. & R. 185, 
N. P. 

1565. May be conditional.] — Holt v 

Brikn, No. 1(510, post. 

1566. .] — A bill of exchange, addressed to 

deft, by the name of \V. B., was accepted by his 
wife, by waiting across if her own name, M. B. 
There was no evidence of any express authority 
in the wife so to accept the bill ; but, oh its being 
presented to the husband, after it had become 
due, he said he knew r all about it, that the bill 
was a millinery bill (for which the husband ap- 
peared to be liable), A that he w'ould pay it very 
shortly : — Held : he was liable as acceptor. — 
Lindus v. Bradwell (184t8), 5 (J. B. 583 ; 17 

L. J. C. P. 121 ; 10 L. T. (). S. 393 ; 12 Jur. 230 ; 
13G E. R. 1007. 

1567. .] — Where a sum of money w T as 

advanced to a wife w r ho was living with her hus- 
band, after her decease, the husband promised 
to repay the sum ‘‘ when convenient to him ” but 
stated he had not been privy to the loan : — Held : 
there was evidence to go to the jury that the 
wife had borrowed the money with the sanction 


him liable for tho contracts of liis 5 ouxu (18.'*s), 4 Nlhi. L. R. 241.- 
wifo oxpu'-Hs assent is not, necessary - NFLD. 

his assent, may ho implied. /The a . Effect of ratification of part.) 
question of raUlioatton by the husband Halpjcv-V^ r. PiiV.vocK (1878) 
is one purely for tho jury- Bacon r. u. C. R. 229.— CAN. 
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Sect . 2. — A 8 agent for husband: Sub-sect. 13, A. cfc 
B . Sect. 3 : S ub-sect. 1 , A. ( «).] 

of the husband, or that she professed so to do, Sc 
that he had ratified her act. — W est v. Wheeler 
(1849), 2 Car. Sc Kir. 714, N. 1\ 

1568. Binding upon other party.] — A con- 

tract entered into & paid for by a wife without the 
knowledge, but for the berietit of her husband, is 
valid Sc binding when ratified by the husband. 

A wife, unknown to her husband, requested her 
father to sell a field, to be paid for out of her 
savings. The father at first refused but he 
received the money, A shortly afterwards put the 
luisband into possession. Eor ten years the money 
was retained by the father without payment of 
interest & the field by the husband without pay- 
ment of rent. The father then attempted to 
eject the husband, who being made acquainted 
with the circumstances, insisted on retaining the 
field : — Held : the father was bound to convey it 
to the husband.— Millard v. Harvey (1864), 34 
Beav. 237 ; 11 L. T. 360 ; 10 Jur. JS T . 8. 1167 ; 
13 AV. It. 125 ; 55 E. It. 626. 

B. What amounts to Ratification. 

1569. Husband with control over goods — Failure 
to return to tradesman.] — (1) Although a husband 
is riot cohabiting with his wife, yet if she improvi- 
dently takes up goods of a tradesman, for which 
lie would not otherwise be liable, he assents to the 
contract, if having any control over the goods, he 
does not cause them to be returned to the vendor. 

(2) A husband is liable for necessaries furnished 
to his wife suitable to the appearance in life he 
permits her to assume, though greatly beyond his 
degree or his circumstances. 

(3) If a tradesman trusts a married woman, 
deceived by the false appearance she assumes, 
when by cautious inquiries lie might have ascer- 
tained her real situation, he cannot come upon the 
husband beyond the extent to which those 
inquiries would have shown him Id be responsible. 
— AVaithman v. Wakefield (1807), 1 Camp. 120, 
N. P. 

Annotation : — Generally, Refd. Freestone r. Butcher (1840), 

‘JC. & P.613. 

1570. Husband seeing wife in possession of goods 
— Credit given to wife.] — It is a question of fact 
whether a tradesman who furnishes goods to a wife 
gives credit to her or to her husband ; if the credit 
is given to her, the husband is not liable, though 
the wife lives with him, & he sees her in possession 
of some of the goods.- -Bentley v. Griffin 
(1814), 5 Taunt. 356 ; J 28 E. It. 727. 

Annotations : — Refd. Holt v. Brien (1821), 4 B. Sc Aid. 252 ; 

Petty v. Anderson (1825), 3 Bing. 170 ; Paquin v. 

Beauclerk, [1906] A. C. 1 48. 

1571. Contract entered into contrary to 

husband's wishes.] — Atkins v. Curwood, No. 1629, 
post. 

1572. Contract in respect of wife’s separate 
estate.] — Where baron Sc feme declared with A. 


jointly upon an agreement to demise lands to B., 
upon certain considerations thereunto moving 
Sc averring the promises to the three, & it appeared 
in evidence that the agreement was entered into 
by an agent, for & on behalf- of the wife Sc A. 
only : - - Held : a fatal variance, though the hus- 
band had received rent from the tenant, subse- 
quent to the date of the agreement.— Haunderson 
v. Griffiths (1826), 5 B. & C. 909 ; 8 Dow. Sc Ry. 
K. B. 643 ; 4 L. J. O. S. K. B. 318 ; 108 E. It. 338. 

Annotations: — Apprvd. Keighley, Maxsted r. Durant, (19011 

A. C. 240. Refd. Bobbott v. Pinkctt (1876), 1 Ex. D. 368. 

1573. Hire of house — Husband joining in receipt 
for rent from lodger.] — In assumpsit on an agree- 
ment to hire a house, which had been made between 
pltf. & deft.’s wife, & for the use Sc occupation of 
the premises by deft.’s wife, it appeared that 
deft. & his wife were separated, he living in 
Yorkshire, she in London ; but that on one 
occasion he was in her house about a fortnight, Sc 
joined in giving a receipt for rent due from her 
lodgers x—ITeld : upon the count for use Sc occupa- 
tion, the judge ought to have left it to the jury to 
determine whether deft, had adopted the con- 
tract of his wife. — Barnes v. Jarrktt (1838), 
2 Jur. 988. 

1574. Wife living apart — Husband supplying 
servant.] — Where a husband had taken his wife to 
a particular place & left her there*, with an intention 
on his part of not returning to her, of which she 
was not aware, Sc she, not having been furnished 
with funds, had gone into debt with pltf. for 
lodging Sc board ; Sc deft., after being applied to by 
pltf., wrote to him in such a way as to imply 
acquiescence in her continuing there v these cir- 
cumstances were left to the jury as evidence of 
liability. — Jen nkr r. Hill (1858), 1 E. «te E. 269, 
N. V. 

1575. Engagement of servant by wife— With 
allowance & forbidden to pledge credit — Temporary 
residence of husband.] - Sabine v . Ledge (1921), 
152 L. T. Jo. ‘ 

Sect. 3.— NECESSARIES. 

Sub-hect. 1. — While living Together. 

A. Presumption of Husband's Liability. 

{a) Presumption from Cohabitation. 

1576. Assent of husband presumed — Unless con- 
trary proved.J — D yer v. East (1669), 2 Keb. 554 ; 

1 Mod. ltep. 9 ; 1 Sid. 425 ; 1 Vent. 42 ; 84 E. R. 347. 

1577. .] — Warning a servant usually 

employed by a tradesman in his trade that his 
master trust a man’s wife no more, is a sufficient 
warning to the master. 

Where a husband turns away his wife, he gives 
her credit wherever she goes Sc must pay for 
necessaries for her ; but if she runs away from her 
husband he shall not be bound by any contract 
she makes. Sc while they cohabit together the 
husband shall answer all contracts of here for 

W. L. It. 205 ; 17 Man. L. It. 417.— 

CAN. 

1576 ii. — .] — When a wife is 

living with her husband, if ho givOH her 
noth infir but the shelter of his house, sho 
Is entitled to* provide food &. apparel 
for herself at Ids exponso & he is bound 
to pay for them.— Prick v. Prick 
( 1910), 16 O. AV. It. 260 ; 21 O. L. It. 
454 ; 1 O. AV. N. 977.— CAN. 

1576 HI. .] — The presump- 

tion of law is that a wife in purchasing 
necessaries act s as agent for her husband, 
& the onus Is on him to rebut that 
presumption. — O aktz w. Jarvis, (191 8 J 
3 AV, AV, It. 888.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 13.— 

B. 

b. J lire of horses — Payment, by 
husband of sim ilar claims — On previous 
occasions. J — G\, a lively stable keeper, 
sued A. for the Wring of horses by B., 
Ills wife. A. pleaded that B. hired 
them for the purposes of her own 
business, & was therefore chargeable 
for them out of her separate properly, 
& that she was not authorised by him 
to hire them. It was proved that oil 
previous occasions A. bad paid for the 
fiiring of horses by B. :• — Held : on 
tills evidence, A. wasllablo. — P aralow 


v. Cociirank (1899), 4 Terr. L. It. 312. 

—CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

A. (a). 

1576 i. Assent of husband presumed — 
Unless contrary proved ] — When goods 
are ordered by a married woman living 
with her husband, for use In the house- 
hold, the presumption of law is that the 
wife Is acting as the agent of her 
husband. & such presumption is not 
displaced by the fact that the merchant 
kept the account in the name of the 
wifo & rendered statements of it from 
time to time to her instead of to her 
husband. — V opni t\ Bell (1908), 8 



Part VIII. — Contracts op Wife during Coverture. 191 


necessaries, for his assent shall be presumed 
upon the account of cohabiting unless the contrary 
appear, in which case, as by warning, etc. there is 
no room for such a presumption (Holt, O.J.). — 
Etiiertngton v. Parrot (1703), Holt, K. B. 102 ; 
2 Ld. Kaym. 1000 ; 1 Salk. 118 ; 90 E. R. 955. 

Annotations : — Refd. Compton v. CollinHon (1790), 1 By. Bl. 

334 ; Mont, ague v. Benedict (1825), 3 B. & O. 031 : Jolly 

v. Roes (1864), 15 C. B. N. S. 028. 

1578 . .] — Freestone v. Butcher, No. 

1520, ante . 

1579 . .] — Morton v. Witiiens (1692), Skin. 

348 ; 90 E. R. 155. 

Annotation Consd. Nurse v. Craig (1806), 2 Bos. & I*. N. It. 

148. 

1580 . — •]— — A husband is liable for necessaries 

furnished to his wife during her cohabitation with 
him ; or if he turns her out of doors ; or if he 
receive her back after separation ; but if she leave 
him, A live separate. A the person has notice of 
the separation, he is not liable. — Robison (or 
Robinson) v. Gosnold (1704), 6 Mod. Rep. 171 ; 
Holt, K. B. 103; 1 Salk. 119; 87 E. R. 927, 
N. P. 

Annotations : — Refd. Wilson v. Clossop (1887), 19 Q. B. 1). 

379 ; Wluklus v. Wickins (No. 2), 11918] 1*. 282. 

1581 . .] — (1) If an action is brought against 

a husband, for the price of goods supplied to his 
wife, who is living with him, it lies on the husband 
to show, that the goods were furnished in such 
circumstances that he is not liable to pay for them. 
But if the goods be supplied to his wife, when she 
is living separate A apart from the husband, it is 
incumbent on the tradesman to prove that the 
separation occurred in such circumstances as will 
make the husband liable. 

If goods are furnished to a married woman who is 
living with her husband, it must be taken primd 
facie , that those goods are supplied to her by his 
authority (Lord Tenterden, C.J.). 

(2) A husband is not liable for goods furnished 
to his wife living apart from him if she has a 
sufficient separate maintenance although no part 
of it is supplied by the husband.- -Clifford v . 
Eaton (1827), 3 O. A P. 15 ; Mood. A M. 101, N. P. 

Annotations Refd. Johnston r. Sumner (1858), 3 H. 8c N. 

261 ; lie Wood, Davidson v. Wood (1863), 8 L. T. 4 76. 

1582 . .] — Seaton v. Benedict, No. 1500, 

ante. 

1583 . .] — ( l ) Where a wife is living with her 

husband, A in the ordinary arrangement of their 
household she gives orders which are proper A not 
extravagant, it is presumed that she has the 
authority of her husband for so doing. 

(2) When the husband & wife do not live 
together, A the husband has turned the wife out 
of doors, the law r makes her his agent to order such 
things as are reasonable A necessary for herself ; 
but if she is living in open adultery, her husband is 
not bound by any contract she may make even for 
necessaries. If the husband has not turned the 
wife out of doom, A they have separated in con- 
sequence of differences, the question will be, 
whether the husband has given the wife sufficient 
for necessaries suitable to his degree, for if he lias, 
he is not liable to her debts even for necessaries. — 
Emmett v. Norton (1838), 8 0. A P. 506, N. P. 

Annotation Generally, Refd. Johnston v. Simmer (1858). 

3 H. AN. 201. 

1584 . Question for Jury.] — In an action for 

goods supplied to a married woman, the proper 
question to leave to tho jury is, not simply whether 
the goods were necessaries suitable to the station 
in life of the party, but whether, upon the facts 
proved, the wife had authority, express or implied, 
to bind her husband by her contracts. — Reid v. 
Teakle (1853), 13 C. B. 627 ; 22 L. J. C. P. 161 ; 


17 Jur. 841 ; 138 E. R. 1346 ; sub nom. Read v. 
Teakle, 1 C. L. R. 200. 

Annotatvms : — Refd. Jovvabury v. Nuwboltl (1857), 26 
L. J. Ex. 247 ; Jolly v. Keen (1861), 15 C. B. N. S. 628 ; 
Chappell v. Nunn (1879), 41 L. T. 287 ; Debenliam i>. 
Mel lor (1880), 42 b. T. 577 ; Morel t\ Westmorland (1902), 
87 L. T. 635 ; Remminglmi v. Broadwoocl (1902), 18 
T. L. R. 270. 

1585. .]- Jew.sbury v. Newbold, 

No. 1521, ante. 

1586. .] — (1) While a husband A wife 

are living together, it is a presumption of fact 
that the wife is agent for, A has the authority of her 
husband to pledge his credit for goods supplied to 
their establishment which are suited to her station 
A degree ; A it is for the husband, not the jury, to 
fix what shafl be the standard of living for his 
family. It is a question for the jury whether the 
presumption arising from cohabitation is rebutted. 

(2) If a husband turns his wife out of his house 
without the means of obtaining necessaries suit- 
able to her estate A degree, it. is a x> resumption of 
law, which cannot be rebutted by evidence, that 
she was turned out with her husband’s authority 
to pledge his credit for such necessaries. 

It is perfectly clear that medical attendance is 
one of the most primary necessaries (Erle, O.J.). — 
Harrison v. Grady (1865), 13 L. T. 369 ; 12 Jur. 
N. S. 140 ; 14 W. R. 139. 

Annotation -As to (2) Folld. Forriblall v. Lawson, Connelly 
v. Lawson (1876), 34 L. T. 903. 

1587. .] — -Where the husband neither 

does, nor assents to, any act to show that he lias 
held out his w T ife as liis agent, to pledge his credit 
for goods supplied on her order, the question 
whether she bears that character must be examined 
upon the circumstances of the case. That question 
is one of fact. The management, of the husband’s 
house would raise a presumption of agency as to 
matters necessarily connected with that manage- 
ment, which might not be got rid of by a mere 
private arrangement between husband A wife. 
Otherwise where such management did not exist. 
A. was the manager of a limited co.’s hotel at 
Bradford, where his wife acted as manageress, 
they cohabited, he made his wife an allowance 
for clothes, but forbade her to pledge his credit for 
them. She purchased clothes in London, the 
bills for which were at first made out in her name 
A were paid by her. She afterwards incurred, 
with the same tradesmen, a debt for clothes, 
payment for which was demanded from the 
husband, with whom, previouslj r , they had had no 
communication : — Held : the husband was not 
liable ; in the circumstances here the mere fact of 
cohabitation did not raise a presumption of agency, 
nor require a proof of notice not to trust his wife. 

The question is whether the mere fact of marriage 
implies a mandate by law making the wife the 
agent in law of her husband to bind him A pledge 
his credit. . . . There is no such mandate in law 
from the fact of marriage only except in the parti- 
cular case of necessity, a necessity which may arise 
when the husband has deserted the wife or by his 
conduct compelled her to live apart from him 
(Lord Skiborne, O.). — Debeniiam r. Mellon 
(1880), 6 App. Gas. 21 ; 50 L. J. Q. B. 155 ; 43 
L. T. 673 ; 45 J. 1\ 252 ; 29 W. R. 1 41, H. L. ; 
affg. 5 Q. B. D. 394, C. A. 

Annotations : — Distd. Jut Icy v. Hill (1884). Cab. Sc 151. 239. 
Apld. Morel v. Westmorland, [1904] A. (J. 11. Rfifd. 
Barnes v. Toyo (1884), 53 L. J. Q. B. 567 ; Durrant, a. 
Holds worth (1886), 2 T. L. R. 763; Watkins v. Watkins 
(1896). 65 L. J. 1’. 75 ; ltommington v. Broadvvood (1902), 
18 T. L. It. 270 ; Paquin v. Boauclerk, 11900J A. C. 148 ; 
Slater v. Parker (1908), 24 T. L. It. 621 ; Swan Sc. Edgar 
r. Mathieson (1910). 103 L. T. 832 ; Balfour v. Balfour, 
[1919] 2 K. B. 571 ; Miss Gray, Ltd. v. Cathcart (1922), 
38 T. L. It. 562. 

1588. Cohabitation in fact ceased.] — In an 
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Sect . 3. — Necessaries : Sub-sect* 1, A. (c) Hi., iv., v ., 
vi . viL, B. (a) cfc ( b ) .] 

while they were living together, but without his 
actual assent or knowledge, the question whether 
they are necessaries, & suitable to her estate & 
degree as his wife, depends, on the one hand, 
not only on his actual, but upon his apparent 
income, as represented to the world by the rate at 
which he lives, & allows her to live ; &, on the 
other hand, it depends partly upon the supply of 
similar articles, which, in fact, she may have had 
at the time of her ordering the goods in question. 
Apart from the authority implied in law, to 
pledge his credit for necessaries, there may be an 
authority, implied, in fact, from his approving of 
her having such things, <fc knowing that she had 
no means of paying for them ; & thus, if a husband 
approves of his wife’s hunting, going to balls, 
etc. A kn<wvs she has no separate income, or none 
sufficient to pay for the requisite dresses, there may 
be an authority, implied, in fact, to pledge his 
credit for them, as otherwise she would not be able 
to obtain them. So far as the question depends 
upon her having a separate income or allowance, 
the question is not only whether it is adequate 
to the expenses, which he tacitly encourages & 
allows, but whether it is paid. & when the 
question is as to express prohibition to the wife to 
order goods on credit, it must appear that there was 
a direct, present, positive, absolute prohibition, 
ct not a mere complaint of extravagance, or a 
declaration as to the future, that, if such ex- 
travagance is continued, he will not be answ erable 
for her debts. 

The law implies an authority from the husband 
to the wife to pledge his credit for necessaries suit- 
able to her estate & condition as his wife, but that 
presumption may be rebutted ; & if it appears that 
the wife has a sufficiency of the articles ordered, 
or that she has an allowance from her husband so 
that she could supply herself with such articles 
without pledging his credit, the presumption of 
an implied authority is then rebutted (Cock- 
burn, J.). 

“ You must not order any more goods on my 
credit,” is a prohibition ; but “ If you go on in 
this way 1 shall stop your credit,” is rather a threat 
of future prohibition than an actual <fe express 
present prohibition (Oockburn, J.). — Morgan 
v. Cjietwynd (1805), 4 F. & F. 451, N. P. 

1616. .] — A husband, who was living with 

his wife, paid an agreed allowance to her to enable 
her to provide herself with clothes, & for personal 
expenses : — Held : she had no authority to pledge 
her husband’s credit for articles of clothing. — 
Hemming ton v. Broadwood (1902), 18 T. L. It. 
270, C. A. 

Annotations : — Consd. Slater r. Parker (1908), 24 T. L. 11. 

021 ; Miss Gray, Ltd. v. Cathu&rl (1922), 38 T. 1/. It. 562. 

Reid. Morel v. Westmorland & Wife (1902), 87 L. T. 

635. 

1617. --.] — Deft, who was a cabdriver, 
allowed his wife, with whom ho was living, £1 a 
week for household necessaries, being a sufficient 
sum for the maintenance of the household. The 
w T ife ordered meat from a butcher for the use of 
the household for which, however, she did not pay. 
There was no express prohibition by deft, to his 
wife forbidding her to pledge his credit. The 
meat supplied was a household “ necessary.” In 
an action by the butcher against deft, to recover 
the price thereof : — Held : the making of the 
allowance to the wife for household expenses was 
sufficient to rebut the presumption that the wife 
had authority to pledge her husband’s credit for 
household necessaries, & pltf. was not entitled to 


recover. — Slater v. Parker (1908), 24 T. L. R. 
021 ; 52 Sol. Jo. 498. 

Annotation : — Reid. Mias Gray, Ltd. v. Catbeart (1922), 38 

T. L. R. 562. 

1618. .] — Sabine v. Legge (1921), 152 

L. T. Jo. 304. 

1619. .] — Miss Gray, Ltd. v. Oath cart 

(Earl), No. 1592, ante, 

iv. Separate Income of Wife . 

1620. Evidence to rebut agency.]— Freestone 
v. Butcher, No. 1520, ante. 

1621. Not conclusive.] — The mere fact that 

a wife has an income of her own does not negative 
her power to pledge her husband’s credit for 
necessaries. — Seymour v. Kingscote (1922), 38 
T. L. R. 580. 

Annotation : — Reid. Callot v. Nasli (1923), 39 T. L. It, 292. 

1622. .] — The mere fact that a wife 

lias a separate income, however large, does not 
of itself exonerate a husband from the obligation 
of paying her dress bills, but where a husband 
prohibits his rich wife from pledging his credit 
<fc refuses to pay her dress bills the right of the 
wife to pledge her husband’s credit for dress 
would justify no extravagance whatever on her 
part, & it is for the husband alone to decide on 
the scale of domestic life. Further, the contract 
of the wife does not bind the husband if the 
tradesman gives credit, not to the husband at 
all, but to the wife exclusively, knowing that she 
is a married woman. — (’allot v. Nash (1923), 39 
T. L. R. 292. 

v. Extravagance of Wife . 

1623. Husband not liable.] — Freestone v. 
Butcher, No. 1520, ante. 

1624. .] — Lane v. Ironmonger, No. 1639, 

post. 

1625. .] — A labourer’s wife purchased with 

out her husband’s knowledge certain goods of the 
value of £1 2 s. t \d. In an action brought to 
recover the price of such goods the county ct. 
judge held the wife had an implied authority to 
purchase goods of that description on her husband’s 
credit, but only of the value of 17 s. 0 d., & those 
sold to the wife were neither suitable nor necessary 
for a person of deft.’s means. The case came 
before the Div. Ct. on the question as to whether 
or not the county ct. judge had been bound in law 
to find for pltf. for the full amount claimed : — Held : 
he was not so hound, A in such cases judgment 
should be given for deft. & not for pltf. for a reduced 
amount. — Walter v. Aldridge (1884), 1 T. L. R. 
138, D. 0. 

1626. Misb Gray, Ltd. v. Oatucart 

(Earl), No. 1592, ante . 

vi. Sufficieyit Supply of Articles Ordered . 

1627. Husband not liable.] — Montague v. 
Benedict, No. 1642, post. 

1628. .] -Seaton v. Benedict, No. 1500, 

ante. 

1629. .] — A husband is not bound by the 

contracts of his wife, unless they are made by his 
authority, or with his concurrence ; with one 
exception, which is, that if the husband makes no 
provision at all for his wife, he is liable for 
necessaries for her suitable to his state & cir- 
cumstances. 

If a married lady, who has sufficient clothes, go, 
contrary to her husband’s wish, to a watering place, 
& go to balls, & for that purpose order dresses, 
some of them expensive, & unsuitable to her 
husband’s circumstances, the husband is not 
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bound to pay for any of them ; A in an action for 
the price of the dresses, it is immaterial whether 
pltf. knew these facts or not, A wii ether the clothes 
the lady had before were paid for or not ; A the 
fact that the husband afterwards saw some of the 
dresses, does not vary the case, if it be shown that 
he disapproved of the conduct of his wife in order- 
ing them. — A tkins v. Curwood (1837), 7 0. & P, 
75(5, N. P. 

1630. .] — Miss Gray, Ltd. v . Catucart 

0, No. 1592, ante . 

vii. Adultery of Wife. 

1631. Husband not liable.] — A tkyns v. Pearce, 
No. 1745, 

See, also, Sub-sect. 2, post. 

B. What arc Necessaries. 

(a) In General . 

While living apart .] — Sec Sub-sect. 2, B., post. 

1632. Station in life — Husband’s apparent income 
— Though beyond actual income.] — W aitiiman v. 
Wakefield, No. 1569, ante. 

1633. .] — .Tolly v. Hers, No. 1614, 

ante. 

1634. .] — Morgan v. Cuetwynd, No. 

1015, ante. 

1635. Standard of living— Right of husband to 
decide.] — H arrison v. Grady, No. 1586, ante. 

1636. .] — Snoo lured v. Baker, No. 

1608, ante. 

1637. .] — A wife has implied authority 

to pledge her husband’s credit for such tilings only 
as fall within the domestic department ordinarily 
confided to the wife’s management, A are necessary 
A suitable to the style in which her husband chooses 
to live ; or for goods, if she carries on a separate 
trade with the concurrence of her husband, suit- 
able for such trade. It is not enough, where the 
burden of proof lies on pltf., for him to prove facts 
which are equally consistent with the negative 
as with the affirmative of the proposition which he 
has to establish. 

The law infers that the wife has authority to 
contract for things that are really necessary A 
suitable to the style in which the husband chooses 
to live, in so far as the articles fall fairly within 
the domestic department which is ordinarily 
confided to the management of the wife, A it is 
incumbent on the tradesman who relies upon the 
goods coming within that description to prove 
affirmatively that they do so. The burden of 
proof lies on him (Willes, J.). -Piullipson v. 
Hayter (1870), L. It. 0 V. P. 38 ; 10 L. J. C. P. 
11 ; 23 L. T. 556 ; 19 W. It. 130. 

Annotations : — Refd. "Beale v. Arabia (1877), 3G L. T. 249 ; 

Goodyear v. Pud (1897), 18 T. L. K. 39.1. Mentd. Everett 

v. Griffiths, 11921 ] 1 A. C. G31. 

1638. .] — Oallot v. Nash, No. 1622, 

ante. 

1639. Question of fact for jury.]— The liability 
of a husband for goods supplied to his wife depends 
upon whether she is his agent for the purpose of 
binding him by contracts lor goods supplied to her, 
which is a question lor the jury to determine upon 
the facts of the case ; A in determining that 
question, the extravagant nature of her orders is 


a matter to be taken into consideration, as showing 
she had no such authority Lane v. Ironmonger 
(1844), 13 M. A W. 368; 1 New Pract. Gas. 105; 
14 L. J. Ex. 35 ; 4 L. T. O. 8. 117 ; 153 E. K. 152. 

Annotation : — Refd. Johnston r. Sumner (1858), 3 H. & N. 

201. 

1640. Onus of proof on plaintiff.] — Piiillipson 
v Hayter, No. 1637, ante. 

(b) Particular Instances. 

1641. Necessaries for children by former hus- 
band.] — Though a husband is not bound to pro- 
vide for the children of his wife by a former hus- 
band, yet if he takes them into his house, A they 
become part of his family, lie shall be deemed to 
stand in loco parentis, A be liable in a contract made 
by his wife for their education. — Stone v. Carr 
(1799), 3 Esp. 1, N. P. 

Necessaries for children while living apart.] — 

Sec Hub-sect. 2, II., post. 

1642. Jewellery .J — In assumpsit for goods sold, 

it appeared that pltf. a jeweller, in the course of two 
months, delivered articles of jewellery to the wife 
of deft, amounting in value to £83. It appeared 
that deft, was a certificated special pleader, A 
lived in a ready-furnished house, of which the 
annual rent was £200 : that he kept no man 
servant ; that his wife’s fortune upon her marriage 
was less than £4,000 ; that she had, at the time of 
her marriage, jewellery suitable to her condition, 
A that she had never worn, in her husband’s 
presence, any articles furnished her by pltf. ; it 
appeared also that pltf., when he went to deft.’s 
house to ask for payment always inquired for the 
wife A not for deft. : — Held : the goods so furnished 
were not necessaries, A as there was no evidence to 
go to the jury of any assent of the husband to the 
contract made by his wife, the action could not 
be maintained. — Montague v. Benedict (1825), 
3 B. A C. 631 ; 107 E. it. 867 ; sub nom. Montague 
v. Espinassk, 1 C. A P. 502 ; sub nom. Montague 
v. Baron, 5 Dow. A Ry. K. B. 532 ; sub nom. 
Montague v. , 3 L. J. O. S. K. B. 91. 

A nnotutions :■ — Distd. Read. r. Legard (1851), G Ex eh. G3G. 

Refd. Ruddock v. Marsh (J857), 1 II. Sc N. 601 ; Wilson c. 

Glossop (1 S88), 20 Q. B. I). 354 ;] Morel v. Westmorland 

(1902), 87 L. T. 035. 

1643. Medical attendance.] — Harrison v. Grady 
No. 1586, ante. 

1644. .] — Eorkistall v. Lawson, Donnelly 

v. Lawson, No. 1703, post. 

1645. Shampooing.] — Eor a thing to be a 
“ necessary ” it must be in its nature necessary, 
it must be necessary in itself, A it must be necessary 
that the wife should have it. It must be necessary 
under the circumstances in which the wife is placed. 
In this case it is said that the rubbing | shampooing] 
was necessary. It might have been some luxury,’ 
not in the legal sense a “ necessary.” If there was 
any real necessity for it the supposed necessity 
might have been made known to the husband, A 
he might have provided it (Day, J.). — Canham v. 
Howard (1887), 3 T. L. 11. 158, D. C. 

1646. Millinery.] — Jenkinson v. Bullock 
(1891), 8 T.L. R. 61. 

1647. Cut flowers.] — Goodyear v. Part (1897), 
13 T. L. It. 395. 

Costs of legal proceedings.] — See Sect. 4, post. 


PART VIII. SECT. 3, SUB-SECT. 1. 

c. Artificial teeth.) — Semhle : Artificial 
teeth aro necoeaaries. — J otinston v. 
1*0 well (1909), 2G S. C. 35. — S. AF. 

d. Dental treatment.) — A dentist’s 
attendance on a married woman when 
her teeth really require attention in 


order to arrest or prevent decay is a 
necessary for which her husband is 
obliged to pay. — Brupo v. Chamber- 
lain (1912), T. 1*. D. 131. — S. AF. 

®. Spectacles .) — A wife whose eyes 
were weak but not so bad as to pre- 
vent her carrying on her household 
duties without the aid of spectacles 


j was persuaded to purchase spectacles 
; without her husband’s knowledge: — 
Held : the spectacles were not house- 
hold necessaries. 

Semite : under certain circumstances 
spectacles may be household neces- 
saries. — O’Brien i?. Kkal (1910), 
T. R 1). 707.— S. AF. 

*) 


o 
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Httsbanp and Wipe. 


Sect . 3. -Necessaries : Siib-scd. 2, .4., H. <£’ C. (a) 
L & iL] 

Hub-sect. 2. — While living Apart. 

A . In General . 

1648. Circumstances Justifying pledging of hus- 
band’s credit— Onus of proof.] — If a tradesman 
bring an action against a husband for goods 
furnished to his wife, while she was living apart 
from her husband, it is for him, the tradesman, to 
show that her so living proceeded from some cause 
which would justify it. — Main waring v. Leslie 
(1820), 2 C. A P. 507 ; Mood. A M. 18, N. P. 
Annotation : — Distd. Travers v. Sen (1917), 33 T. L. Jt. 202. 

1649. — — .] — To make a husband liable for 

his wife’s board A lodging at the house of a third 
person, when the w r ife leaves in consequence of a 
dispute, it must he shown, either that his conduct 
rendered it improper for her to live with him, or 
that he knew where she was residing, & did not 
make any offer to take her back, except upon con- 
ditions which he had no right to make. — Heed v. 
Moore (1832), 5 0. A P. 200, N. P. 

1650. .] — In an action against a hus- 

band for goods supplied to his wife living apart 
from him, pltf. must give some evidence of the 
circumstances of the separation, to show that the 
wife had authority to bind her husband for 
necessaries. — Edw ards v. Towels (1848), 5 Man. 
A G. 024 ; 0 Scott, N. It. 041 ; 12 L. .1. (\ P. 231) ; 
134 E. It. 709. 

1651. .]— Be Keene (1805), 13 W. It. 

475. 


B. What Amounts to living Apart. 

1652. Occasional visits of husband.] — Where a 
married woman having separate property was 
living with her daughters away from her husband 
without* his consent, but occasionally seeing him, 
it was left to the jury to determine whether a 
rupture had taken place between the husband A 
wife of such a kind as to deprive her of her authority 
to pledge his credit for necessaries supplied to her- 
self A her daughters. — Crocker v. Naffer (1807), 
10 E. T. 295. 

1653. Separation due to husband's calling.] - 

Pltf., who w'as a doctor, attended deft., a married 
woman, on her confinement in England, at a time 
when her husband, wiio was an Indian Civil servant, 
was resident in Rangoon, the separation being due, 
not U> a quarrel, but to the husband's vocation. 
The husband wTote letters in which he did not 
repudiate liability, but merely complained of the 
amount of pltf.’s charges, A in a county ct. action 
by pltf. against deft. : — Udd : the action should 
have been brought against the husband, A judg- 
ment entered for deft. — Travers v . Hen (1917), 33 
T. Li. R. 202, D. C. 

C. Separation by Mutual Consent. 

(a) Where Agreed A llowance. 

i. Allowance Paid. 

1654. Husband not liable —Knowledge of trades- 
man.] — (1 ) If a husband A w r ife part by agreement, 
A the former binds himself to allow the latter a 
separate maintenance, he is not responsible for any 
debt she may contract after the separation is 
generally known, though with a person who did 
not know of the separation. Rut until such 
separation is generally known he is. A general 
reputation in the place where the husband lives is 


sufficient, though there is no such reputation in 
the place where the debt was contracted. 

(2) A husband is not responsible for necessaries 
furnished his wife by a tradesman whom he has 
warned not to trust* her. — Todd v . Htokes (1699), 
1 ]jd. Raym. 444 ; 12 Mod. Rep. 244 ; Holt, 

K. B. 100 ; 1 Halk. 116 ; 91 E. R. J 195. 

Annotations : — As to ( 1) Consd. Nurse v. Craig 1 ( J HOG), 2 Bos 
& 1*. N. It. NS. Refd. Hunt i\ Blaquiore (1829), 3 Moo. 
A J\ 108. 

1655. — — .] — Turner v. Winter (circa 

1770), 1 Selwyn’s N. P., 13th cd. at p. 229. 

Annotation : Refd. Hunt v. Do Blaquiore (1829), 5 Bing. 


1656. — .] — Ozard v. Darnford (1779), 
1 Selwyn’s N. P. 13th ed. 229. 

Annotations : — Consd. Hunt r. l)o Blaquiore (1829), f> 

5 5 0 ; Johnston v. Sunnier (18f>8), 3 H. & N. 201. Refd* 

Gore v. Gardiner (1850). 15 L. T. O. S. 51. 

1657. Onus of proof.]— (1 ) The hus- 

band is not liable for necessaries furnished to his 
wife, after a tradesman had notice from the hus- 
band that she had a separate maintenance ; but 
it is incumbent- on the husband to show that the 
tradesman had such notice. 

(2) If a husband, living in a state of separation 
from his wife, suffers his children to reside with 
their mother, lie is liable for necessaries furnished 
to the children. — Rawlyns v . Vandyke (1800), 
3 Esp. 250, N. P. 

Annotations : — As to (1) Cousd. Mizen v. Pick (1838), 3 M. 

W. 481. Distd. Deare v. Soutten (18(59), L. 11. 9 Eq. 

151. As to (2) Distd. Bazolcy r. Ford or (18(58), L. H. 3 

Q. B. 559. 

1658. Deed executed under restraint. 

A deed of separation between husband A wife, 
even although executed by the wife under restraint, 
& securing a.n allowance duly paid, hold an answer 
to an action against the husband for necessaries 
supplied to the wife. But after a decree for 
restitution of conjugal rights, the wife not having 
been really restored to cohabitation, but placed 
under improper rest raint : — Held : on her escape 
from such restraint she w r as authorised to hind her 
husband for necessaries. — M allalieu v . Lyon 
(1859), 1 V. A F. 431, N. P. 

1659. -- Adequacy of allowance.] — .Iohn- 
ston v. Sumner, No. 1680, post. 

1660. - — .] --Where a husband consents 

to his wife living apart from him, on the terms 
that she shall accept an allowance, w hich is paid, 
she has no authority to pledge his credit, though 
the allowance is inadequate. The wife of deft, 
having been confined in a lunatic asylum, in 
consequence of mental disease induced by intoxica- 
tion, before her discharge therefrom, A after her 
recovery, lie told her that unless she consented to 
live aw r ay from him on an allowance of twelve 
shillings a week, she should be sent to another 
asylum ; A she consented to the proposed arrange- 
ment : -Held : no duress; A so long as she re- 
mained aw r ay A the allowance was paid she had no 
authority to bind liim for necessaries supplied to 
her. — Biffin v. Bjgnkll (1862), 7 Tf. A N. 877 ; 
31 L. .T. Ex. 189 ; 0 L. T. 248 ; 8 Jur. N. H. 647 ; 
10 W. R. 322 ; 158 E. R. 725. 

Annotations : — Refd. Jolly v. Booh (18(54), 15 C. B. N. S. 

028 ; Eastland v. Burcboll (1878), 3 Q. B. D. 4 32. Mentd. 

Latter v. Braddell (1880), 50 L. J. Q. B. 100. 

1661. .] — Where husband A wife 

separate by mutual consent, the wife making 
her own terms as to her income, A that income 
proves insufficient for her support, the wife has no 
authority to pledge her husband’s credit. Defts., 
husband A wife, executed a deed of separation. 


PART VIII. SECT. 3, SUB-SECT. 2.- B. 
1653 i. Separation [due to husband's 


J -) — Where a husband in pursuit 
of his calling Jives at a distance from 
ins wife, it is not. to be presumed that 


she is living separate from him in the 
legal sense. — It. v. Smith, Ex p. Concii 
(1878), 4 V. L. It. 134.— AUS. 
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by the terms of which the wife retained the 
income of property settled to her separate use 
on marriage. The husband covenanted to pay 
her £20 a year towards the maintenance of three 
of the children of tho marriage, A the wife 
covenanted to maintain these children until 
they were twenty-one, A not to apply for further 
assistance to her husband. The husband had 
kept up the annual payments of £20 in accordance 
with the terms of the deed. Pltf. sued defts. 
in the county ct. to recover the price of meat 
supplied to the wife after the separation, A the 
judge found that the wife’s income was insufficient 
lor her support, & ruled that she had authority 
to pledge her husband’s credit for the price of the 
meat : — Held : this ruling was wrong. A the wife, 
after her separation, had no implied authority 
to pledge her husband’s credit. 

If she leaves him without cause A without 
consent she carries no implied authority with her, 
to maintain herself at his expense. But if he 
wrongfully compels her to leave his home he is 
bound to maintain her elsewhere A if he makes no 


adequate provision for this purpose she becomes 
an agent of necessity to supply her wants ufion his 
credit (Lush, J.).-~ Eastland r. Burcjiell (1878), 
8 Q. B. I). 122 ; 47 L. .1. Q. B. 500 ; 28 L. T. 502 ; 
•12 J. P. 502 ; 27 W. K. 200. 

Annotations Apld. Wilson ?\ GJossop (1888), 20 Q. B. 1). 
351. Refd. Balfour r. Hal four, I1919J 2 K. It. 571 : Miss 
< i ru v. Ltd. r. Tat heart (1022), 38 T. L. It. AG2. Mentd. 
Chapman r. Knight, (1880), a (!. 1\ i). 308 ; Skeate r. 
Slaleis, |1U1 1J 2 K. B. 129 ; Llewellyn v. Turner (1922), 
126 L. T. 532. 


1662. Proof of payment — Receipts for payment.] 

— J Iodgkinson v. Fletcher, No. 1072, post. 

1663. Onus on husband.]— When*, on the 

separation of husband A wife, the husband by 
deed, absolutely transfers to trustees for the wife 
certain personal property, no longer to be liable to 
his interference ; in an action against the husband 
for a debt subsequently contracted by the wife, 
deft, must show that the trustees gave effect to 
the deed by taking possession. -Burkett v. 
Booty (1818), 8 Taunt. 813 ; 129 E. K. 415. 
Annotation : -Refd. Hunt r. Bo Blaquiorc (1S29), i Bing. 


1664. Effect of resumption of cohabitation — & 
subsequent separation.] By a deed of separation 
in 1862, a husband & wife covenanted that the wife 
should not be compelled to cohabit with the hus- 
band, that she might dispose of her own property, 
that she might, live where she pleased, & that the 
husband should pay to her £100 a year while she 
should live chastely. From 1802 until 1872 the 
husband A wife lived apart ; but in 1872 they 
resumed cohabitation. In 1871) they again 
separated, A in 1881 the wife obtained a decree 
of judicial separation, with alimony at the rate of 
£180 per annum. In an action by a lodging- 
house keeper against the husband for food A 
lodging supplied to the wife between July A Oct. 
1880, the husband pleaded the deed of 1802, A 
that tho £100 a year therein covenanted to be 
paid by him to his wife had been so paid : — Held : 
the deed was not rescinded by cohabitation having 
been resumed in 1872, the decree for alimony did 
not affect the deed, A the payment by the hus- 
band of the agreed sum was an answer to the 
action. 

[Counsel] lias shown us that where there is a 
deed between husband A wife by which an 
annuity is to be paid in consideration of separation, 


the cohabitation of husband A wife being there- 
upon suspended A payment of the annuity being 
made during such suspension, recohabitation, I 
should have thought ex vi termini, but at all events 
by law, puts an end to the deed. That is on the 
ground that if they are reconciled A resume 
cohabitation, the whole object of the deed is gone. 
I quite see the good sense of such reasoning. 
But that is confined to cases of separation deeds 
sinipliciler, where the money covenanted to be 
paid is to be paid in consideration of cessation of 
cohabitation, A of course, therefore, only during 
cessation of cohabitation. But there is another 
class of cases where the deed contains other A 
separate provisions, a provision for an annuity 
during the life of the wife in some cases, a par- 
ticular house given up to her in others ; A where 
there are absolute provisions of that sort, the 
deed if a perfectly valid deed, & may be enforced 
by either party, notwithstanding recohabitation 
(Lord Coleridge, O..T.). — Negus v. Forster. 
(1882), 40 L. T. 075 ; 30 W. K. 071, 0. A. 
Annotation : -Consd. Nicol t\ Nieol (1886), 31 Cli. D. 521. 


ii. Allowance Not Paid. 


1665. Husband liable. | — Ozard v. Darnfoiu: 

(1770), 1 Selwyn’s N. P. 13th ed. 220. 

Annotations : — Consd. Hunt r. J)u Jilaijuiurc (1829), 5 Hinpr. 
550. Expld. Johnston v. Suiniior (1858), 3 H. &; N. 261. 
Refd. U ore v. Gardiner (1850), 15 L. T. (). 8. 51. 

1666. .] — If husband <fe wife separate by 

deed, A the former covenant with A. her sister, to 
pay to his wife, or such person as she should 
appoint, a certain weekly allowance during their 
separation, A the wife afterwards live with A. & 
is by her supplied with necessaries, A the husband 
fails to pay the stipulated allowance to his wife, 
A. may maintain an indebitatus assumpsit against 
the husband for such necessaries. — Nurse v. 
Craig (1800), 2 Bos. A P. N. K. 148 ; 127 E. It. 


581. 

Annotations : —Consd. Hunt r. Ho Hlaquiore (J829), 5 Bing. 
550 ; Messenger r. Clarke (1850), 5 Exeh. 388 ; Johnston 
r. Sumner (1858), 3 H. & N. 261. Refd. Hindley r. 
Westmeath (1827), 6 B. & C. 200 ; Mixon v. Pick (1838), 
1 Horn & IT. 163 ; Jones v. Waite (1839), 5 Bing N. C. 


311. 


1667. Breach of covenant by wife not to 

molest.] — It is no defence to an action on tho 
implied obligation to support a wife, that a deed 
of separation had been entered into, by which the 
husband had covenanted to pay her an annual 
sum, A that that deed had become void by reason 
of the wife’s breach of covenant not to molest her 
husband, if the wife is living apart from her hus- 
band without her fault A without means of 
maintenance. — Tucker v. Tarrant (1850), 1 

L. T. 0. 

1668. Necessaries supplied in excess of 

agreed sum.] — Where a wife separate from a hus- 
band under an agreement with liis father for a 
specific weekly sum, not paid, A tradesmen haying 
recovered above that amount for board A lodging : 
— Held : in an action by another tradesman for 
clothes supplied to her, the husband was liable, 
if the clothes were suited to her position in society 
as his wife. — Collier v. Brown (1802), 3 F. A F. 
07. 

1669. .] — A husband A wifi* were living 

apart. The husband allowed the wife £12 10#. 
per month, which, however, he did not pay 
regularly, A directed her not to run up bills. She 
incurred expenses for medical attendance in part 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a) ii. 

1665 i. fJuslnmd liable. J- - Whom 
h un band & wife have agreed to a 


separation on terms of the husband 
allowing: tho wife a certain sum 
periodically for maintenance, if such 
allowance be not paid, tho wife may 


pledge liis credit for the supply of 
necessai . Morgan r. Clemen is 
(1880), 6 V. L. It. 53.— AUS. 
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Husband and Wife. 


Sect, 3. — Necessaries: Sub-sect. 2, C. (a) ii. f (b) i. & 
f/., (c), D. (q).] 

rendered necessary by his cruelty : — Held : the 
husband was liable for these expenses. — Beale v. 
Arabin (1877), 30 L. T. 249. 

1670. Proof of payment — Onus on husband.] — 
Buhrett v. Booty, No. 1003, ante. 

(b) Where no Agreed Allowance. 
i. A lloivanec in fact Made. 

1671. Husband not liable — If allowance ade- 
quate.] — A feme covert living separate from her 
husband, A having a competent separate mainte- 
nance duly paid to her, may be sued alone on a con- 
tract made by her for necessaries. — Harwell v. 
Brooks (1784), 3 Doug. K. B. 371 ; 99 E. It. 702. 

Annotations : — Refd. Corbett r. Foelnitz (1785), 1 Term Hep. 

5 Compton v. Oollinson (1700), 1 By. Bl. 3114 ; Board r. 

Webb (1800), 2 Boh. & P. 5)3 ; Marshall v. Button (1800), 

8 Term Bep. 545 ; Nurse v. Crab? (1806), 2 Boh. A 1\ N. it. 

1 J 8. 

1672. .] — If husband A wife live 

separate, A he pays her an adequate allowance 
for her support, he is not liable to be sued for her 
debts, although the separation be not by deed A 
there be no written agreement between them with 
respect to the allowance. The adequacy of the 
allowance is a question of fact for the jury. 

In an action against a husband for necessaries 
supplied to liis wife, where the defence is a separate 
maintenance, the wife’s receipts are no evidence 
to prove that the allowance has been paid. — 
Hodgkin, son v. Fletcher (1814), 4 Camp. 70, 
N. P. 

Annotations :■ -Distd. Willson r. Smyth (1831), 1 B. A Ad. 

801. Refd. Hunt r. Do Blaquiere (1825)), 5 Bing. 550; 

Mizcti v. Pick (1838), ] Horn. A 11. 163; Johnston v . 

Sumner (1858), 3 11. & N. 261. 

1673. .] — Emmett v. Norton, No. 

1583, ante. 

1674. * — .] — If aliusband & wife separated 

by mutual consent, the husband is liable for 
reasonable maintenance for liis wife, unless she 
has a competent provision either from the husband 
or from some fund of her own ; A if she has such 
provision, it- lies on the husband to show that. 

A mere notice by the husband that lie will not 
pay for goods supplied to liis wife, will not avail 
him, if, in the circumstances of the separation, he 
is liable ; but if the husband A wife both deal with 
the same tradesman, A the latter agree with the 
husband not to charge him for goods to be supplied 
to the wife, the tradesman cannot after that 
charge the husband for such goods. — Dixon v. 
HtTBRELL (1838), 8 (!. A 1\ 717, N. P. 

1675. Knowledge of tradesman.] — 

Where a husband, living apart from liis wife, 
allows her sullicient for her maintenance, lie is not 
liable for necessaries supplied to her, A notice to 
the tradesmen of that allowance is immaterial, 
A need not be given. — Mjzen v. Pick (1838), 3 
M, A W. 481 ; 1 Horn A II. 163 ; 7 L. .1. Ex. 153 ; 
150 E. U. 1235. 

Annotation: — Refd. Phillipson v. Hayter (1870), 40 L. J. 

C. P. 11. 


1676. -.] — If husband A wife bo living 

separate & apart, & the husband make the wife a 
regular allowance of a sufficient sum for her 
maintenance, which is regularly paid, this is 
sufficient to repel the inference of agency, & he is 
not liable for any debt she may contract ; & it is 
not necessary that there should be any deed of 
separation ; but the allowance must be such as 
the jury shall think sufficient, reference being had 
to the station of the parties A the income of the 
husband. — Holder v. Cope (1846), 2 Car. A Kir. 
437. 

Annotation : — Refd. Johnston v. Sumnor (1858), 3 H. & N. 

261. 


1677. 


.1 — If husband A wife be living 


apart, A the husband makes the wife a sufficient 
allowance for her support, he is not liable in an 
action by a tradesman for goods supplied to her, 
A it is immaterial whether the tradesman know of 
such allowance or not. 

If a wife living apart from her husband orders 
goods to be addressed A sent to a third person, A 
they be sent to the house of such person, that not 
being the place of abode of the wife, the husband 
is not liable to pay for those goods.- — B keve v. 
Con yn guam (Marquis) (1847), 2 Car. A Kir. 441. 

1678. Adequacy of allowance — Question for 

jury.] — Hodgkinson v. Fletcher, No. 1672, ante. 

1679. .]— Holder v. Cope, No. 

1676, ante. 

1680. — - — Onus of proof.J — (1) During 

cohabitation a wife has an implied authority as 
agent of her husband to pledge his credit for 
necessaries suit able to her station, notwithstanding 
any private agreement between them. 

If a husband turns his wife away A she is 
unable to maintain herself, she has an authority 
of necessity to pledge his credit for necessaries 
supplied to her. 

Qu. : whether, if a labouring man turns his wife 
away, she being capable of earning, A earning as 
much as he did ; or if a man t urned his wife away 
she having a settlement double his income iri 
amount, the wife in such cases could bind the 
husband . 

(2) If a wife leaves her husband without his 
consent, she has no authority whatever to bind 
him. 


(3) Where husband A wife part by mutual 
consent, A nothing is said s A she cannot maintain 
herself, a jury may infer that the husband meant 
that his credit should be pledged ; scnible : even 
if at parting he said otherwise. 

(4) Where husband A wife part by mutual con- 
sent, A the wife is capable of supporting herself, 
or lias a sufficient allowance, the burden of proof 
is on the person who has trusted the wife to show 
an authority either express or implied to pledge 
her husband’s credit. 

(5) A husband A wife separated by mutual 
consent when it was verbally agreed that the wife 
should continue to receive £200 a year, which had 
been settled on her on the marriage - Held : the 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (b) i. 

1671 i. Husband not. liable — If allow- 
ance adequate .] — The husband had been 
in embarrassed circumstance's, & ids 
wife went to live with her fal her at B., 
& continued to rcKido with him for 
two years, with Urn exception of an 
occasional Aisit- to her husband, who 
lived in C. Thereafter she complained 
of wanting clothes ; the husband 
appearing to have always furnished her 
with money & clothes whenever she 
asked for them, & also to have paid for 


t heir son’s board & clothes. The 
husband then gave her what articles 
she rcMjuired & what money lie 
possessed, at. the same time expressly 
telling her not to incur any debts in 
B. She incurred a debt for the price 
of silks, valuable lae.es, & shawls, 
amounting to the husband’s salary for 
a quarter, tin*, tradesman at the time 
being aware that she was not living 
with her husband, but with her father : 
Held : < he husband was not liable. — 
Zealand v, Dkwiiuhst (1873), 23 C. F. 
117.— CAN. 

1671 ii. 


A. A his wife lived for some months 
together, when he left A went to another 
man’s house, where he remained several 
months, leaving his wife at, home. Ho 
took nothing away from his house, 
which he left well supplied, A he told 
his wife to remain there. She remained 
three or four mouths ; then went to 
live with M., I mi her husband's house 
was always open to her. JV1. sued for 
the wife's board A lodging : — Held : 
the husband was not liable.- — A ndkk- 
hon v. McLeod (1870), 2 F. E. I. 142. 


.1 — After marriago 
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husband was not liable for necessaries supplied to 
his wife, pltf. having failed to show that her 
allowance was insufficient, or that she had any 
authority to pledge her husband’s credit. — 
Johnston v . Sumner (1858), 3 H. & N. 261 ; 27 
L. J. Ex. 341 ; 31 L. T. O. S. 106 ; 4 Jur. N. S. 
462 ; 6 W. B. 574 ; 157 E. li. 469. 

Annotations : — As to (l) Consd. Jolly v. Rees (1801), 15 
C. J5. N. 8. 628. Hefd. Davidson v. Wood (18611), 11 W. li. 
791 ; Eastland V Burcbell (1878), 3 Q. B. D. 432 ; Dcben- 
hairi v. Mellon (1880), 6 App. Cas. 24. As to (3) Reid. 
Davidson v. Wood (1803), 1 1 W. K. 791. As to (4) Refd. 
Biffin v. Bignell (1862), 7 H. & N. 877. 


ii. No Allowance Made . 


1681. Husband not liable — Wife with separate 
maintenance.] — In an action against the husband 
for lodging & necessaries supplied to his wife, who 
lives separately from him without any fault of her 
own, & who is possessed of funds of her own, the 
question is whether she has such means as are 
adequate to her support, according to her hus- 
band’s situation in life. — 1 jddlow v . Wilmot 
(1817), 2 Stark. 86, N. 1\ 

Annotations : — Consd. Johnston i\ Sumner (1858), 3 IT. & N. 

261. Refd. Hunt v. Blauuicre (1829), 3 Moo. & P. 108. 


1682. .] — Clifford v. Eaton, No. 1581, 

ante. 

1683. .]- The onus of proving ex- 

pressly that a married woman, Jiving apart from 
her husband, has the means of supporting herself, 
is not always cast iqxm the husband, in resisting 
a demand for necessaries supplied to her whilst so 
separated. 

Where, therefore, it appeared that a married 
woman for some years subsequent, to a separation 
from her husband maintained herself, & then 
went to live with her son-in-law, who brought an 
action against the husband for necessaries, the ct. 
refused to disturb a verdict for deft, on the ground 
that it was against evidence. — Bird v. .Tones 
(1828), 3 Man. & By. K. B. 121 ; sub nom. Burge 
r. J ones, 7 Ij. J. O. S. K. B. 59. 

1684. — .]— Dixon v. Hurrell, No. 1674, 

ante. 

1685. .] — Dk Gruchy v. Bhuykhes 

(1851), 16 L. T. O. S. 344 ; previous proceedings 
(1850), 17 L. T. O. S. 7, N. P. 

1686. Marriage settlement.] — John- 


ston r. Sumner, No. 1680, ante. 

1687. Wife able to maintain herself.] — 

Money earned by the wife living separate, shall go 
towards her maintenance. — W ar v. Huntjly 
(J 703), 1 Salk. 118 ; 91 E. B. Ill ; sub nom . Warr 
v. Huntly, llolt, K. B. 102, N. P. 

1688. .] — Johnston v. Sumner, No. 

1680, ante. 

1689. Proof of separate means — Onus on hus- 
band.] — Dixon v. Hurrell, No. 1674, ante. 

Credit given to third party .] — See No. 1778, 

post. 


( c ) Where Agreement for Separation Void . 

1690. Husband liable.] — A separate maintenance 
secured by a deed executed by the husband & wife, 
but not by her trustee, is void ; & such a separate 
maintenance is no answer to an action brought 
for necessaries furnished to her, after having left 
her own house, though she solicited to be received 
again by her husband. — Ewers v. Hutton (1800), 
3 Esp. 255, N. P. 

D. Separation without Mutual Consent . 

(a) Wife Deserted or Turned Away. 

1691. Liability of husband.] — Lungwortiiy v . 
IIockmore (1698), cited in 1 Ld. Baym. at p. 
444 ; 91 E. B. 1196. 

Annotation .—Refd. Tod r. Stokes (1698), 12 Mod. ltep. 214. 

1692. .] — Etherington v. Parrot, No. 

1577, ante. 

1693. .] — Bobison (or Bobinson) v. Gos- 

nold, No. 1580, ante. 

1694. .] — Money or goods given a woman 

that is forlorn by her husband shall be recovered 
from the husband, sec us where she elopes. 

Where a woman goes away from her husband, & 
a tradesman gives her credit for any goods, etc., 
after that he knows she left her baron, then he 
trusts her at liis peril ; but if a man runs away 
from his wife, or turns her away, & leaves her not 
wherewithal to maintain herself, then lie, gives his 
wife credit for money or necessaries ; but if the 
baron turns away his wife, or leaves her, & before 
she takes up anything, the husband does propose 
to maintain her at home, though yet lie will not 
lie in bed with her as a man should do with Ids 
wife, yet if any money was, after such offer or 
proposal made & refused, disbursed lor the wife, 
that was to be at the peril of any person so dis- 
bursing the money, unless the jury bo of opinion 
that such offer was deceitful & fraudulent ; for 
a wife is to be maintained by her husband where & 
how he thinks lit, according to his ability 
(Holt, O.J.). — James v. Wauukn (1706), Holt, 

K. B. lOt ; 90 E. B. 956. _ 

1695. Express notice not to trust wife.] — 

A husband who turns away his wife without cause 
& refuses to provide for her, cannot make a par- 
ticular prohibition.— B olton v. Prentice (1711), 
2 Stra. 1214 ; 93 E. B. 113(5. 

1696. .] — If a husband has turned Ins 

wife out of doors, by a general advertisement in the 
newspapers, or by particular notice to individuals 
not to trust her, he cannot exempt himself from a 
demand for necessaries furnished to her while so 
living apart from him. Though a wife has been 
guilty of adultery, but the husband takes her again 
into his house, if he afterwards turns her out, he 
is liable for necessaries furnished to her. — Harris 

v. Morris (1801), 4 Esp. 41, N. P. 

Annotations : — Consd. Wilson v. GJossop (1888^, 20 Q. B. U. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (b) ii. 

f. Husband liable .] — Where there haH 
beon a voluntary separation without 
provision for the wife’s support, she 
18 entitled to pledgo her husband’s 
credit for necessaries. — Tait v. Lind- 
BAY (1862), 12 U. P. 414.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (a). 

1691 i. Liability of husband .] — Deft, 
turned away his wife without cause, & 
afterwards offered to take her back & 
provide for her, but she refused to 
return : — Held : the liability of the 
husband for necessaries depended upon 
the implied authority of the wife, as his 
agent, to bind him ; Sc when the 


necessity for the authority, ceased, her 
right to bind him coased also. — 
Bennett v. Jones (1859), 4 All. 397. — 
CAN. 


1691 ii. 


.) — Dcft.’s wife, who 


tad been supported by pltf. wit h deft.’s 
onsent, returned to her husband’s 
tome, but was turned out of the house 
>y him, whereupon pltf. again took 
liarge of Sc supported her : — Held : 
left., by turning ids wife out of his 
louse sent her forth as liis delegated 
igent to pledge his credit for the 
lecessaries of life suitable to her 
losition, & pltf. was entitled to assert 
i claim against deft, for his expenses 
n so supporting deft.’s wife. — Hughes 
>. Rees (1884), 10 P. It. 301. — CAN. 

g. Right of wife to sell hus- 

yand*8 property — — To procure neces- 


saries. ] — The right of a wife to pledge 
her husband's credit as a means of 
procuring necessaries for her support, 
when the husband abandons her with- 
out making proper provision for her 
support, does not authorise the wife 
to sell property of the husband.— 
Kieleyv. Moriuson (1892), 24 N. b. it. 
327. — CAN. 


. Right of wife to 

lit. J — Pltf. & deft, were married in 
7. In 1897 deft, left his vife 6c 2 
dren in T. He left her with $10 
iho collected a further sum of $19 
his account. She received no 
her sums from him. From about 
8 she had supported herself Sc 
dren out of her own earnings, bho 
le continual efforts to get deft, to 
tribute to the support of the children, 
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S ect . 3 . — N ecessari rs : S ub - sect . 2, 7) . & (c ).] 

354; Dean v. Dean, [1923] P 1 727 Refd. Wickins~r. 

Wickins (No. 2), [1918] P. 282. 

1697. .J — Voluntary pension from the 

Crown during pleasure, will not exempt the hus- 
band from the debts of the wife, when ho has set 
her adrift by shutting his doors against her. 
Thompson v. Hervey (1708), 4 Burr. 2177 ; 98 
E. R. 130. 

1698. .] — If a man dismiss his wife without 

reason, & any one supply her with necessaries, 
the husband must pay for them ; & so he must if 
they are supplied by his consent ; but- if the wife 
goes away of her own accord, the husband is not 
liable (Abbott, C.J.). — Bahnes v. Winkler 
(1826), 2 C. & P.345, N. P. 

1699. .] — Emmett v. Norton, No. 1583, 

ante. 

1700. .] - Johnston v. Sumner, No. 1680, 

ante . 

1701. .] — Eastland v. Burchell, No. 1661, 

1702. Presumption of law.] — Harrison v. 
Crapy, No. 1586, ante . 

1703. -If a husband by selling up 
all the furniture turns his wife out of doors with- 
out providing her with the means of obtaining 
necessaries suitable to her estate & degree, it is a 
presumption of law, which cannot be rebutted by 
evidence, that she was turned out with her hus- 
band’s authority, to pledge his credit for such 
necessaries ; medical attendance such a necessary. 

- — Forristall v. Lawson, Connelly v. Lawson 
(1876), 34 L. T. 903. 

1704. .] — Debenijam v. Mellon, No. 

1587, ante. 

Money lent to purchase necessaries.] — See 

Sub-sect. 2, ti., 2>ost . 


(b) T l ife Living Apart with good Cause. 

1705. What is sufficient cause — Ill-treatment by 
husband.] — Where a wife is, by the ill-treatment of 
the husband, forced to leave his house, she shall 
carry witli her credit for necessaries, & the husband 
be liable. — Hodges v. Hodges (1796), 1 Esp. 441 ; 
Peake, Add. Cas. 79, N. P. 

Annotations: — Consd. Wools! our. Smith (1825), 3L. J.O.S. 

C. P. 200. Refd. Collins t\ Cory (1901), 17 T. L. K. 242. 

1706. Request to return.] — Where 

circumstances justify a wife in leaving her hus- 
band, a request on his part that she should return 
to his protection, will not- determine his liability 
for necessaries supplied to her during the separa- 
tion. 

I take it to be a clear principle of law, that if a 
husband conducts himself towards his wife with 
such a degree* of misconduct cruelty, as to render 
it no longer safe for her to remain in the house, 
she is not to be turned into the street to starve, 
or to seek relief in the parish workhouse, but is 
justified in leaving lier home, & goes forth into 
the world with a credit for the necessaries of life 
suitable to her condition (G arrow, B.).-~ Emery 
v . Emery (1827), 1 Y. & J. 501 ; 148 E. It. 769. 


1707. .] — If the wife leaves the house 

in consequence of ill-treatment on the part of the 
husband, he is bound for necessaries (Tindal, 
C.J.). — Uarby v. Evans (1844), 3 L. T. O. S. 37. 

1708. .] — Where a husband so ill- 

treated his wife that it was impossible she could 
live with him, although he did not actually turn 
her out of doors ; — Held : he was liable upon her 
contract for board & lodging, A- the necessaries 
of life obtained by her elsewhere ; A this, although 
she took refuge with her parents & was maintained 
by them, her father being entitled to recover his 
expenses of her maintenance from her husband. — 
Cope v. Steers (1849), 14 L. T. O. S. 67, N. P. 

1709. .] — Semblc : if the husband is 

liable to maintain his wife, who is living apart from 
him, he is liable for money supplied to her to 
provide her with necessaries. If a wife quits her 
husband’s house without cause, & upon her return 
he refuses to admit her, he is liable for her mainte- 
nance. So scnible : if she is living apart from him 
with his assent-. 

But if she has with her an infant child, there is 
no implied contract to lix the husband with the 
maintenance of such child, though within the age 
of nurture. — Gore v. Gardiner (1850), 15 L. T. 
O. 8. 51, N. P. 

1710. Inadequate allowance made.] 

Wh ere a husband by his cruelty compels his wife, 
to live apart from him, he is liable upon contracts 
made by her for necessaries, notwithstanding she 
in fact receives from him an allowance which is 
found by the jury to be insufficient, regard being 
had to his means A- position in life.- Baker v. 
Sampson (1863), 11 C. B. N. 8. 383 ; 143 E. 1L 
494. 

1711. Introduction of mistress to house.] 

Where a husband by bringing another woman 
under his roof, renders his house untit for the 
residence of iiis wife, who thereupon removes 
& lives apart from him, the husband is bound to 
provide the wife with necessaries ; c.g. medicine in 
sickness, during the separation.— Aldis r. Chap- 
man (1810), 1 Selwyn’s N. 1*. 3rd ed. 249 ; cited in 
2 C. & P. at p. 29, N. P. 

Annotation : — Refd. Woolston r. Smith (1825), 3 L. J. O. S. 

C. P. 200. 


1712. .] Hop liston r. Hmytii. No. 

1716, post. 

1713. Apprehension of violence.] — No 

ill-treatment by the husband of the wife, short of 
personal violence, or such as to induce a reason- 
able fear of it, will enable a stranger to maintain 
asm imp sit against her husband for necessaries 
furnished to her subsequently to her leaving his 
house. — 11 or wood v. Heffer (1811), 3 Taunt. 
421 ; 128 E. K. 167. 

Annotation Dbtd. HouliMon v. Kmytli (1825), 3 Bing. 127. 


1714. .] — Houliston v . Smyth, No. 

1716, post. 

1715. .1 — A reasonable. ax>prehension 

on the part of a wife that her husband intends 
to place her under improper restraint, will warrant 
her removal to a separate residence, & thereby 
render him liable for necessaries. But an order 


& at last brought, this action : — 
Held: t.hc* board, clothing, maintenance, 
& medical attendance wort) ncces- 
HarioH for which the wife, separated by 
husband’s fault, could pledge hi,s 
credit, A: as she had paid for them out 
of his separate estate she \va« entitled 
to recover them. — Pauk v. Park (1906), 
3 W. L. It. 281. -CAN. 

k. .] — If a husband turns 

his wife out of doors or abandons 
her so that Hhe is not ablo to support 
herself, she is entitled to pledge Jus 


credit for necessary supplies. — Parkin 
V. PARKIN (1907), 7 W. L. li. 66 ; 1 
8a.sk. L. It. 206.— CAN. 

l. — - A wife deserted l>y 

her husband becomes ids agent for 
the purpose of pledging the husband's 
credit for the support of ids infant 
child. — G eorge v. Peart (1919), 52 
N. S. H. 436 ; 44 D. L. It. 569.— CAN. 

m. Whether articles furnished are 

.] — In an action by a trades- 
man against a husband for the value of 
goods supplied to his wife, whom he has 


without cause turned out of his house , 
the question is, whether the articles 
furnished were really necessaries, & to 
disprove this deft, may show that slio 
had been already supplied by others 
with similar goods.— Archibald v. 
Flynn (1872), 32 U. C. It. 623.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (b). 

n. Liability of husband. ] — Where a 
husband’s conduct towards his wife 
is such that she is unable safely or 



201 


Part VIII. -Contracts of Wife during Coverture. 


or protection obtained by her under Matrimonial 
Causes .Act, 1857 (c. 85), will bar an action for such 
necessaries. 

There are many things which would justify a 
wife in leaving her home, such as being exposed 
to indignity by her husband, bringing into the 
house a kept mistress, or cruelty. If in these 
circumstances she has left her home, she was 
clothed with her husband’s credit, <fc lie will be 
liable for all necessaries which were supplied her. 
She would also be justified in remaining away if, 
after the lapse of time, her husband requested her 
to return, provided she had a well-grounded 
belief that the indignities or cruelties would be 
renewed upon her return. But when a wife is 
living with her husband, & she leaves him without 
just cause, then she has no right to t>ledge her 
husband’s credit. Any person who supplies a 
married woman living apart from her husband with 
goods must do so at his own peril, & must make 
out the authority of the w r ife to pledge her hus- 
band's credit to enable him to recover (Chan- 
nel!,, 13.). — Tem pan y v. Hakewill (1859), 1 
F. & F. 458, N. P. 

1716. — — Improper restraint in madhouse.]— 

Jf a wife quits her husband’s house, under a fair 
apprehension of personal violence, that is equiva- 
lent to her husband’s turning her out of doors ; 
& improper restraint of her person in a madhouse 
is, for this purpose, personal violence ; & therefore 
a, part y supplying her with necessaries may recover 
for them against the husband. If she quits her 
husband’s house because he brought a common 
woman to reside in it, that is also a sufficient reason 
for her going ; «fc if the husband is sued for neces- 
saries supplied to her, it is no answer to the action 
that she had committed adultery previous to the 
credit being given, if the husband did not know 
it till after the* credit, nor that after the credit she 
obtained a decree for alimony, which alimony 
was to relate back to a period before the credit. — 
Houi.iston v. Smyth (1825), 3 Bing. 127 ; 2 

C. & P. 22 ; U) Moore, C. P. 482 ; 130 F. R. 102 ; 
nub nom. Woolston v. Smith, 3 L. .1. O. S* C. P. 
200 . 

A limitation'* : Refd. Brown r. Ackioyd ( 1 SoH ), 2 Jur. N. S. 

28.’» ; Biffin r. Bignell (1802), 31 L. .1. Kx. 181). 


(r) Wife Lining Apart without good Cause, 

1717. Husband not liable— Notice to tradesman.] 

- Manby v. Scot (1003), 1 Keb. 482 ; 1 Lev. 4 ; 
L Mod. Pep. 124 ; O. liridg. 229 ; 1 Sid. 109; 
83 E. ft. 1005, Fx. Ch. 

Annotations : — Consd. Tod v. Stokes (1G98), 12 Mod. Hep. 
241 ; Compton v. dollinsoti (1700), 1 Hy. Bl. 331 ; Hunt, 
v. Do Ulaquim* (1820), 5 Bing 550 ; Johnston v. Sumner 
(1858), 3 H. & N. 2(51 ; Mias Gray, Ltd. r. Cathcart (1022), 
38 T. L. It. 562. Refd. Dyer v. East (1(5(50), 2 Keb. 554 ; 
Bolton v. Piimtice (1744), 2 Stm. 1214; Hatchett v, 
Baddelev (1770), 2 Wni. Bl. 1070 ; Nurse v. Craig (1800), 
2 Bos. k P. N. It. 148; Montague r. Baron (1825), 5 
Dow. & By. K. B. 532 ; Woodward v. Dowse (1861). 8 
Jur. N. S. 413 ; Jolly v. Bees (18(54), 15 C. B. N. S. G28 ; 
Beale v. Arabia (1877), 3(5 L. T. 210 ; Debenham v. Mellon 
(1880), 20 W. B. 141 ; Morel v. Westmorland (1902), 87 
L. T. (535. Mentd. B. v. Griepe (1(507), 12 Mod. Bep. 130 ; 
Gibbons v. Cloyne (1705), Holt, K. B. 500 ; H. v. Haughton 
(1718), 1 Stra. 83; Jennings v, Bundall (1700), 8 Term 
Bep. 335 ; Belton v. Hodges (1832), 9 Bing. 3(55 ; Doe d. 
Mudd v, Suckermoro (1837), Will. Woll. & Dav. 40;> ; 
Leeds & Thirsk By. v. Fcamloy (1810), 4 Kxch. 26; 
Nevfry & Enniskillen By. p. Coombe (1840), 3 Exch. 
565 ; Bartlett v. Wells (18(52), 1 B. & S. 83(5 ; Davidson 
v. Wood (18G3), 11 W. It. 701 ; Bazeley v. Forder (18G8), 
L. H. 3 Q. B. 550 ; Wilson v. Glossop (1887), 10 Q. B. D. 
370; lie Ltbodes, ithodes v. Rhodes (1800), 44 Ch. D. 

M . 4 


1718. Dyer v. Fast (1609), 2 
Keb. 554 ; 1 Mod. Pep. 9 ; 1 Sid. 425 ; 1 Vent. 
42 ; 84 E. B. 347. 

1719 . .] — Tlie liusband is not charge- 

able ; for here it being apparent that she did not 
cohabit with the husband, she shall not have a 
credit to charge him without liis consent. If a 
wife cohabit with her husband, it by it gain credit, 
though she depart without the leave of her hus- 
band, it come to London, & there become in debt, 
the husband shall be charged till notice is given 
of her elopement, for it shall be intended to be 
with the consent of the husband ; but after 
notice, the husband shall not be charged without 
his consent (Holt, C..TA — Pierce v. Welden 
(1692), Holt, K. B. 97 ; 90 K. K. 952 ; sub nom. 
Peirce v. Welden, Skin. 323. 

1720. .] — Lung worthy w. Uockmork 

(1698), cited in l Ld. Baym. at p. 444 ; 91 E. B. 


1 \ 00 

Annotation : Refd. Tod r. Stokes (1698), 12 Mod. Bep. 244. 

1721 . Knowledge of tradesman.]— Bo bi- 

son (or Pobinson) v. Gosnold, No. 1580, ante. 

1722. .] — James v. Warren, No. 1694, 

ante. 

1723. — — .] “Cohabitation sufficient to charge 

a man as a husband. . 

Debt against husband for the lodging of his wife, 
& proof only made that he formerly cohabited with 
her <fe owned her as his wife : — Held : sufficient to 
charge him but that he might discharge himself 
by giving elopement in evidence, for they that will 
trust a wife that has eloped do it at their own peril. 
— Car v. Kino H700). 12 Mod. Bep. 372 ; 88 F. B. 


1724. .] — Etherington v. Parrot, No. 

1577, ante, 

1725. .| — A husband is not obliged to pay 

lebts contracted by his wife after elopement. 
[Iallij. Gates (1709), 11 Mod. Bep. 241 ; 88 E. B. 

1015. , , 

1726. .]— If a woman elopes from lier hus- 

band, though she does not go away with an 
adulterer or in an adulterous manner, the trades- 
man trusts her at his peril & the husband is not 
bound ; indeed if he refuse to receive her again, it 
may be an answer to the elopement (Raymond, 
C.J.). • Child v. Hardyman (1730), 2 Stra. 875 ; 
93 E. B. 909. 

1727 . .] — Barnes v. Winkler, No. 1698, 

Mdc. 

112%. .] — HiNDLEY r v. Westmeath (Mar- 

quis), No. 1924, post. 

1729. .]— A wife living apart from lier 

husband cannot bind her husband for necessaries, 
unless the separation was forced by him, or with 
his consent (Patteson, J.). — Bailey r. Calcott 
(1840), 4 Jur. 699. 

1730. .] — Johnston v. Sumner, No. 1680, 

a,< 1731. .] — Eastland p.Bubchell,No. 1601, 

ante. . 

1732. Husband refusing to receive wife back. 

Manby v. Scot (1663), 1 lveb. 482 ; 1 Lov. 4 ; 
1 Mod. Bep. 124; O. Bridg. 229; 1 Sid. 109; 
83 E. B. 1065, Ex. Oil. 

Annotations /—Refd. Compton v. Collinson (1700), 1 Hy. Bl. 
334; Nurse v. Craitf (180(5), 2 Bos. & l, N. K. 148 , 
Huut v. Do Blaquieii? (1820), 5 JUng. o.>0 ; .loliustoii t . 
Sumner (1858), 3 H. 8c N. 201 : Mihh Gray, HJ/h r. Cath- 
cart (1022), 38 T. L. K. 5(52. Mentd. Dyer v. Eabt. (1000), 
2 Keb. 554 ; B. r. Griepe (1G07), 12 Mod. Bep. 130; 
'p.^,1 „ afnVoa nfiOMY 12 Mod. Hep. 214 : Gibbons v, 


comfortably to remain in his house, (1873), 20 Gr. G15. — CAN. 

she has a right to pledge Ids credit for o. For furniture — -Not for money 
the miitablo maintenance of herself lent.] — A husband is liable for furni- 

& children. — G iuffitu v. Patterson turo sold to Ids wifo while living 


apart from him for sufficient cause, 
but not for money lent. — G ray t*. 
VKSKY (1877), 1 P. & B. 276.- CAN. 
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Sect. 3. — Necessaries : Sub-sect. 2, D. (c) & (d) i. 
ii.. E. cfc F. 1 

Cloyne (1705), Holt, K. 13. 599 ; It. v. Haughton (1718), 
1 Stra. 83 ; Bolton v. Prentice (1714), 2 Stra. 1214 ; 
Hatchett v. Baddeloy (1776), 2 Win. Bl. 1079 ; Jennings 
v . Rundall (1799), 8 Term Rep. 335 ; Montague v. Baron 
(1825), 5 Dow. & Ry. K. B. 532 ; Bolton v . Hodges 
(1832), 9 Bing. 365 ; Doe d. Mudd v. Suekermore (1837), 
Will. Woll. & Dav. 405 ; Leeds & Thirst Ry. v. Fearnley 
(1819), 4 Excii. 26 : Newry & Enniskillen Ry. t». Coombo 
(1849), 3 Exch. 565 ; Woodward i\ Dowse (1861), 8 Jur. 
N. S. 4 J 3 ; Bartlett o. Wells (1862), 1 836 ; David- 

son v. Wood (1863), 11 W. R. 791 ; Jolly v. Rees (1864), 
15 C. B. N. S. 628 ; Bazoley v. Fordor (1868), L. R. 3 Q. B. 
559 : Boale v. Arabia (1877), 36 L. T. 249 ; Debenhain v. 
Mellon (1880), 29 W. it. 141 ; Wilson v. Glossop (1887), 
19 Q. B. D. 379 ; Re Rhodes, Rhodes v. Rhodes (1890), 
4 4 Ch. D. 94 ; Morel v. VVestmorluud (1902), 87 L. T. 635. 

1733. .] — Child v. Hardyman, No. 1720, ante. 

1734. Husband taking wife back.] — Robison 
(or Robinson) v . Gosnold, No. 1580, ante. 

1735. Wife ceasing wilfully to absent herself — 
Wife becoming insane— Revival of husband’s 
liability.] — Where a wife heaves lier husband with- 
out justification his obligation to support her is, 
except where she has been guilty of adultery, not 
put an end to, but only suspended so long as she 
continues wilfully to absent herself, & if during 
her absence she becomes a lunatic then, as she is 
no longer capable of volition, her continued absence 
is not wilful, her husband’s liability to maintain 
her will revive. — J ones v . Newtown & Llanid- 
loes Guardians, [1920] 3 K. B. 381 ; 89 L. .T. 
K. 11. 1101 ; 124 L. T. 23; 84 J. P. 237; 30 
T. I,. R. 758 ; 18 L. G. R. 481, I). 0. 

Annotations : — Apld. Biggs r. Burridgt* (1924), 22 L. O. It. 

555. Meiitd. Llewellyn r. Turner (1922). 126 L. T. 5i 


(d) Adultery of Wife. 
i. In General . 

1736. Husband not liable.] — If a feme covert , 
after parting by consent, & rec(‘iving a separate 
maintenance, commit adultery, her husband shall 
not be liable to her debts. — C ragu v. Bowman 
(1704), 0 Mod. Rep. 147 ; 87 PL R. 905, N. P. 
Annotation Reid. Nurse v. Craig (1896), 2 Bos. N 1C N. It. 

148. 

1737. .]- Where a wife goes away with an 

adulterer, the husband cannot be charged for 
necessaries. — Moulds v. Martin (1725), 1 Htra. 
047 ; 93 E. R. 757. 

1738. .] — Husband not chargeable for goods 

sold to adulterous wife. — M anwaihing v . Hands 
(1720), 2 Stra. 700 ; 93 E. R. 797. 

1739 . .]— Ozar.i) v. Darnfoud (1779), 1 

Selwyn’s N. P. 1 3th ed. at p. 229, N. P. 

Annotations : — Reid. Hunt r. De Blaquierc (1829), 5 Bing. 

550 ; Gore t>. Gardiner (1850), 15 L. T. O. S. 51 ; Johnston 
v. Sumner (1858), 3 H. & N. 261. 

1740. .] — Cox v. Kitciiin (1798), 1 Bos. 

&P. 3 38 ; 120 E. R. 938. 

Annotation /--Mentd. Petty r. And(5rson (1825), 3 Bing. 170. 

1741. Though himself guilty of adultery.] — 

Held : a husband was not bound to receive or 
support his wife after she had committed adultery, 
though lie had before committed adultery himself, 
& turned her out. of doors, without any imputation 
on her conduct. — Goviek v . Hancock (1790), 
0 Term Rep. 003 ; 101 E. R. 720. 

Annotations : — Distd. Houliston r. Smyth (1825), 2 C. & P. 
22; Wilson v. Glossop (1887), 19 Q. B. D. 379. Refd. Cox 
v . Kitehin (1798), 1 Bob. & P. 338 ; Hunt v. Do Blacjuiero 

/i oon \ r 1 » ' . p> #- n - ^ — 


i • I U * y !l lOIVllin l/i tt jeiviJin ( 410 . , , _ . - _ , 

Durnford v. Baktsr, 11924] 2 K. B. 587. Mentd. Brooking- 
1‘hillipa v. Bn»oking-PhillipR, [1913J 1'. 80. 

1742. .] — Where a husband turn his wife 

out of doors on account of her having committed 
adultery under his roof, he is not liable for neces- 


saries furnished to her after the expulsion. — Ham v. 
Toovey (1807), 1 Selwyn’s N. P. 13th ed. at p. 228, 
N. P. 

.] — Emmett v . Norton, No. 1583, 


*.] — Hardie v. Grant, No. 1754, 


1743. 

ante. 

1744. 

1745. .] — A. went abroad in 1852, leaving 

his wife & three children here, with, what the jury 
found to be, a sufficient provision for their proper 
maintenance in his absence ; on his return, in 
1856, ho found that his wife had formed an 
adulterous connection with another man, who 
lived with her, & passed by her husband’s name, 
& he immediately removed his children: — Held: 
in these circumstances, A. was not liable for 
medicine & attendance furnished for his children 
at the wife’s request, although pltf. was not aware 
of the state in which she was living at the time. 
Atkyns v. Pearce (1857), 2 C. B. N. S. 703 ; 20 
In J. C. P. 252 ; 29 L. T. O. H. 212 ; 3 Jur. N. S. 
1180 ; 140 E. R. 010. r 

A n notations : — Consd. Durnford v. liakcr* L 1 924 J 2 K . B* 

587. Refd. Cooper v. Lloyd (1859), 6 C. B. N. 8. ul J ; 

Wickins v. Wickinn (No. 2), 11918] P. 282. 

1746. .] — Cooper v. Lloyd, No. 1753, post. 

HOI. .] — A wife who was living with her 

husband received authority from the latter to order 
goods from pit fs. The goods so ordered were booked 
to the “ account address,” that being the house at 
which the w ife was living with her husband, & the 
bills therefor w r ere settled by the husband. Deft.’s 
wife left him & went to live with another man. 
Between the date when she loft her husband & the 
time when he discovered her wfiiereabouts, the wife 
ordered goods from pltfs. which she directed to be 
booked to the account address & forwarded to the 
place where she was living. On learning where 
his wife was, deft, inserted an advertisement in 
the newspaper stating that lie would not be 
responsible for her debts. In an action by pltfs. 
against deft, to recover the amount due for the 
goods supplied to bis wife after slie liad left him : 
Ilcld: the ostensible authority given by deft, to 
his wife to pledge liis credit only continued whilst 
she was living w T itli him as a virtuous wife, & 
did not continue after she liad left him to live with 
another man, & the authority was subject to the 
limitation that it only applied to such goods as 
were to be sent to the house where she was living 
with her husband. — Swan <fc Edgar, Ltd. v. 
Mathikson (1910), 103 L. T. 832 ; 27 T. L. R. 
153, I>. C. 


A a nj it n t i nil • — W mkins 




1\ 282. 

1748. Wife left in charge of household.] — Deft.’s 
wife having committed adultery, he left her in his 
house with two children bearing his name, but 
without making any provision for her in con- 
sequence of the separation ; she continued in a 
state of adultery : — Held : the husband should be 
liable for necessaries furnished to her unless it 
appeared that pltf. knew or ought to have known 
the circumstances under which she was living.- 
Norton v. Fazan (1798), 1 Bos. & P. 220 ; 120 


E. R. 873. 

Annotations : — Consd. Cooper v. Lloyd (1859), G C. 
519. Reid. Jolly v. IIcch (1864), 15 C. B. N. 
Wickins v. WickiiiB (No. 2), [1918] P. 282. 


B. N. 8. 
8. 028 ; 


Holding out, see Sect. 2, sub-sect. 12, ante . 

1749. Subsequent condonation by husband.] — 
Harris v. Morris, No. 1090, ante. 

1750. Connivance of husband.] — In an action 
against a husband for necessaries supplied to his 
wife it appeared that the wife had committed 
adultery with the connivance of her husband, & 
the husband subsequently turned her out of doors ; 
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that slio had no means of support ; A that pltf. 
supplied her with the necessaries in question 
while she was living separate from her husband : — 
Held : the husband was liable. — Wilson v. 
Glossop (1888), 20 Q. B. D. 354 ; 57 L. J. Q. B. 
161 ; 58 L. T. 707 ; 52 J. P. 246 ; 36 W. R. 296 ; 
4 T. L. R. 239, O. A. 


J nnotations Stiinpson v. Wood (1888), 52 J. P* 

822 : Mitchell v. Torrington Union (1897), 70 L. T. 724 ; 
Brooking-Phillips v. Brooking-RhiJlips, 11913] P. 80 ; 
Wickms u. Wiekins (No. 2), [1918] P. 282 ; Dean v. Dean, 
11 J Jd j 1* j 7 J* 


1751, Adultery committed previous to credit — 
Knowledge of husband after credit given.] - 
Houliston v. Smyth, No. 1716, ante. 

While living together.] — Sec Sub-sect. 1, ante. 
Costs of divorce proceeding.] — Sec Sect. 4, post. 


ii. What Evidence Admissible • 


1752. Admissions of wife — Admissible.] — In 

assumpsit , for board A lodging supplied to deft.’s 
wife, if the defence is, the adultery of the wife, 
a statement made by her, confessing her adultery, 
which statement was made immediately previous 
to her husband turning her out of doors, is admis- 
sible in evidence on the part of the husband, A so 
are letters from different men, found by him at- 
that time in her writing-desk. — W alton v. Green 
(1825), 1 C. A P. 621, N. P. 

1753. .] — The adultery of a wife living 

apart from her husband destroys her implied 
agency to bind him by her contracts for necessaries. 
A. in such a case, the wife herself is an admissible 
witness to prove the adultery. — Cooper v. Lloyd 
(1859), 6 C. B. N. 8. 519 ; 33 L. T. O. 8. 149 ; 6 
Jur. N. S. 125 ; 141 E. R. 559. 

Annotations Consd. Dumfnrd v. 14ak<*r, [1924] 2 K. B. 

587. Refd. Wield us v. Wickins (No. 2), [1918] Ik 282. 

Admissions generally.] — Sec Evidence, Vol. 
XXII., pp. 133 ct srq. 

1754. Verdict of jury — In action for crim. con. — 
Inadmissible.] — If a husband has put away his 
wife for adultery he is not liable even for necessaries 
supplied to her, if it be proved on the trial of an 
action for the price of such necessaries, that she 
has been guilty of adultery ; but a verdict in an 
action of crim. con. is not receivable in evidence 
in such action, as it is res inter alias partes. If a 
husband put away his wife on a charge of adultery, 
A inform a tradesman with whom his wife has been 
in the habit of dealing that he has so done, the 
tradesman cannot recover for articles supplied to 
her unless they be necessaries, A the tradesman 
prove that the wife was actually in want of them, 
even though no evidence? is given of the adultery. — 
Hardie v. Grant (1838), 8 O. A P. 512, N. P. 


1755. In suit for divorce — Not followed by 

decree — Inadmissible.] — In an action for necessaries 
supplied to the wife of deft, whilst living apart 
from him, deft, relied for defence upon the adultery 
of the wife, to establish which he put in the pro- 
ceedings in a suit against her in the Divorce Ct. 
in which it was found by the jury that she had been 
guilty of adultery with co-resp. but in which there 
was no decree, the jury having also found petitioner 
had committed adultery : — Held : there being no 
judgment in the Divorce Ct. altering the status 
of the parties, the proceedings therein afforded no 
defence to the action. Scmble : such a judgment 
or decree would be admissible under “ never 
indebted.” — Needham v. Bremner (1866), L. R. 
1 C. P. 583 ; Har. A Ruth. 731 ; 35 L. J. C. P. 


313 ; 14 L. T. 437 ; 12 Jur. N. 8. 131 ; 14 W. R. 
694. 

Annotation Refd. R. v. Kenny (1877), 40 L. J. M. C. 150. 

.] — See Evidence, Vol. XXII., pp. 309- 

311, Nos. 3008 3037. 


E. Lunacy of Husband. 

1756. Husband liable — During lunacy.] — A 

husband is liable for necessaries supplied to his 
wife during the period of his lunacy. — Read v. 
Lecjard (1851), 6 Exch. 636 ; 20 L. J. Ex. 309 ; 
17 L. T. O. 8. 145 ; 15 Jur. 494 ; 155 E. R. 698. 

A nnotations : — Refd. Brown v. Kidgcr (1858), 28 L. .T. Ex. 
00 ; Johnston v. Sumner (1858), 4 Jur. N. S. 402 ; David- 
son v. Wood (1803), 11 W. R. 791 ; Hauling v. Healing 
(1902), 19 T. L. R. 90. 

1757. .] — The wife in this case was 

entitled to separate estate derived from her first 
husband. Her second husband became lunatic, 
A she incurred a debt in order to pay for necessaries 
for him A herself during his lunacy. Upon his 
death the lender carried in a claim against his 
estate : — Held : the wife was entitled to pledge her 
husband’s credit for necessaries, A the claim was 
allowed. — He Wood’s Estate, Davidson v. Wood 
(1863), 1 De G. J. A 8m. 465 ; 32 L. J. Oh. 400 ; 
8 L. T. 476 ; 27 .T. P. 628 ; 9 Jur. N. 8. 589 ; 11 
W. R. 791 ; 46 E. R. 185, L. J.T. 

Annotations :• — Refd. Drew v. Nunn (1879), 4 Q. B. D. 001 ; 
Seymour v. Kingseolo (1922), 38 T. L. 11. 580 ; Oallot 
V. Nash (1923), 39 T. L. R. 292. 

1758. Unless wife with sufficient allowance.] 

-—Pltf. sued deft, for repairs done to the inside 
of deft.’s house which he held on a long lease. The 
orders were given by deft.’s wife, who was residing 
with her children in the house, deft, at the time 
being a lunatic, A in an asylum. After some of 
the repairs had been done, pltf. became aware that 


deft, was a lunatic ; but lie continued to do the 
repairs under the wife’s direction. The repairs 
were necessary for the house : but after paying 
for deft.’s maintenance in the asylum, the wife 
received the whole of the deft.’s income, A had also 
an allowance from friends of deft., A what she 
received was sufficient for all purposes, including 
the repairs to the house : — Held : deft, was not 
liable : for that the authority of a wife to pledge 
her husband’s credit was no greater in the case of 
a lunatic than in the ordinary case of husband A 
wife. — Richardson v. Du Bois (1869), L. R. 5 
Q. B. 51 ; 10 B. A 8. 830 ; 39 Ii. J. Q. B. 69 ; 
21 L. T. 635 : 18 W. R. 62. 

Annotation Refd. Chappell r. Nunn (1879), 41 L. T. 287. 

Sec, also, 8ect. 2, sub-sect. 12, D., ante ; Sect. 4, 
sub-sect. 1, post. 


F. Separation by Act of Law. 

See, now , Matrimonial Causes Act, 1857 (c. 85), 
s. 26 ; Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 194. 

1759. Imprisonment of wife.] — Deft.’s wife having 
been convicted of a conspiracy to charge her 
husband with subornation of perjury was com- 
mitted in execution for a year. Pltf. kept a spong- 
ing house within the rules A received deft.’s wife 
into his house A found her necessaries for which 
this action was brought. The chief justice ruled 
that it would not lie, for her being there was illegal 
she being such a prisoner as was not entitled to the 
benefit of the rules, A in such case the law will not 
raise an implied promise to charge the husband. — 
Fowles v. Dinely (1739), 2 Sira. 1122 ; 93 E. R. 
1072. 


PART VIII. SECT. 3, SUB-SECT. 2.— E. 

p. Husband liable .] — The wife of a 


lunatic has authority to pledge her support . — Itv Nevins (1888), 5 Man. L. 

husband’s credit for necessaries for her R. 137. — CAN. 
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Husband and Wife. 


(‘l- 3 . — Necessaries : Sub -sect. 2, F., (7. & 

1760. Decree of divorce — Effect of.]— After 
a sentence of divorce ab initio , the liability of a 
husband for the debts of his wife, does not con- 
tinue. 

If the wife becomes a single woman by operation 
of law, it is the same as if she had always remained 
single. Iler liabilities are in no respect different 
(Park, J.). — Anstey v. Manners (1818), Clow, 10, 
N. P. 

Annotation Refd. Collins r. Cory (1001), 17 T. h. K. 212. 

1761. Judicial separation — Effect of.] — (1) 

Matrimonial Pauses Act, 1857 (e. 85), s. 20 
absolutely puts an end to the right of a wife 
who has obtained a decree for judicial separa- 
tion to pledge her husband’s credit or to con- 
tract on his behalf during the continuance of 
the judicial separation except where alimony has 
been decreed A has not been duly paid. Con- 
sequently, so long as the husband duly pays 
the alimony which he has been ordered to pay, 
the wife has no power to pledge his credit for 
necessaries which the alimony could not have 
been reasonably supposed to cover, as where the 
wife has been put to expense by the misconduct 
of the husband. 

The provision in the second part of Matrimonial 
Pauses Act, 1857 (c. 85), s. 20, with regard to the 
wife’s contracts, that “the husband shall not be 
liable in respect of any engagement or contract she 
may have entered into,” is governed by the pre- 
ceding paid- of the sect, which provides that the 
wife, “ whilst so separated,” shall be considered 
a feme sole for the purposes of contract, A is 
limited to engagements & contracts entered 
into by the wife during the period of separation. 
Consequently the husband is not relieved by 
a decree of judicial separation from his liability 
under a contract which has been properly entered 
into by the wife on his account under her implied 
agency by reason of the coverture, A which remains 
in fieri at the date of the decree. A wdfe acting 
under 11 le implied authority of the husband 
retained a solr. to defend her in a divorce suit 
instituted by her husband, A also to commence an 
action of detinue against her husband in respect 
of her clothes. The divorce suit was dismissed 
against the husband with costs, A a decree of 
judicial separation w T as made in favour of the w r ife. 
After the decree of judicial separation the wife 
obtained, first, an order increasing the interim. 
alimony which had been previously allowed her, 
A, afterwards, an order for permanent alimony, A 
the action for detinue w f as tried A decided in the 
wife's favour. In the meantime the husband had 
instituted a second divorce suit, which was also 
resisted by the wife A dismissed with costs. On 
the taxation of the wife’s costs of these proceed- 
ings under an order of course obtained by tier solr. 
against the husband, the husband, who had 
duly paid the alimony as required by Matrimonial 
Pauses Act, 1857 (c. 85), s. 2(3, disputed his liability 
to pay any costs, beyond the party A paity costs, 
which he had been ordered to pay, after the decree 
of judicial separation : — Held : (2) as to the costs 
of the second divorce suit, the husband was not 
liable ; (3) as to the costs of the action of detinue 
the husband w r as liable inasmuch as the retainer 
continued until the conclusion of the action 
unless expressly withdrawn by the husband ; 
(4) as to the costs of the alimony proceedings, 
the husband w r as liable inasmuch as they were part 
of the proceedings in the first divorce suit. — 
He Wingfield A Blew, [1904J 2 Pli. 665 ; 73 


L. J. Ch. 797 ; 91 L. T. 783 ; 48 Sol. Jo. 700, 
0. A. 

Annotations : — As to (1) Consd. Sheppard v. Sheppard, 111)051 

P. 185. Refd. Gilroy v . Gilroy (1014), 58 Sol. Jo. 378. 
As to (2) Refd. Sheppard v. Sheppard, [1905] P. 185. 

1762. Necessaries supplied before decree for 

alimony — Decree relating back.] — II oultston v. 
Smyth, No. 1716, ante . 

1763. .] — A husband is liable for 
necessaries provided for his wife pending a suit in 
the Ecclesiastical Pt. A before alimony decreed, 
although a decree afterwards made direct the 
alimony to be paid from a date before the time 
wiien the necessaries were provided for the wife. — 
Keegan v. Smith (1826), 5 B. A P. 375 ; 8 Bow. A 
Tty. K. B. 118 ; 4 L. J. O. S. K. B. 189 ; 108 E. It. 
140. 

Annotation : — Distd. Hunt v. He Blaquicrc (1829), 5 Bing. 
550. 

1764. Alimony not paid.] — (1) A husband 

separated from liis wife by a divorce a mensd ct 
thoro , for adultery on his part, with a decree of 
alimony, is liable for necessaries supplied to the wife, 
if he omit to pay the alimony. (2) Furniture of a 
house held to be necessaries for a female, to whom 
the ct. had decreed 11380 a year alimony. 

(3) A general warning or notice in the Gazette 
or other newspaper not to trust her is not a sufficient 
prohibition (Park, J.). — Hunt v. Be BiAqurERK 
(1829), 5 Bing. 550 ; 3 Moo. A P. 108 ; 7 L. J. 
O. S. (?. P. 198 ; 130 E. It. 1171. 

Annotation -As to (1) Refd. Wilson c. Gloissop (1887), 19 

Q. B. 1). 379. 

1765. .] — He Wingfield A Blew, No. 

1761, ante. 

1766. Adequacy of alimony immaterial.] — 

A wife having sued her husband in the Consistory 
Pt. obtained a decree against him for alimony, 
lie removed the cause into the Arches Pt. The 
decree then became, in law, inoperative, but the 
husband continued making the payment s under it ; 
A it was proved that if he had omitted doing so, 
a new decree could, by a short process, have* been 
obtained from tin* Arches Pt. but that such applica- 
tion was not usually made unless payment of the 
alimony were discontinued : — Held : the husband 
w r as not- liable in ail action for necessaries supplied 
to the wife while the above payments were going on ; 
such payments could not be considered a voluntary 
allowance, A, therefore, this ct. could not inquire 
whether or not they were sufficient* in proportion 
to the husband’s means. — Willson v. Smyth 
(1831), 1 B. A Ad. 801 ; 109 E. K. 981 ; sal) nom. 
Wilson v. Smyth, 9 L. J. O. S. K. B. 155. 

Annotation Refd. Johnston v. Sumner (1858), 3 II. & N. 

1767. Contracts In fieri at time of decree. 

He Wingfield A Blew, No. 1761, ante. 

(J. Money lent to Wife . 

While living together.] See Sub-sect. J, A. (5), 

ante. 

1768. Whether husband liable — Offer to take 
wife back refused.] — James v. Warren, No. 1691, 

ante. 

1769. Wife living apart for good cause — 

Right in equity.] * Harris v. Lee, No. 1593, ante. 

1770. — — .] — A. having gone abroad 

A left his wife unprovided for, pltf. lent her money 
to purchase necessaries, A she applied it accord- 
ingly : — Held : pltf. could not sue A. for the money 
in a ct. of equity. — May v. Skey (1849), 16 Sim. 
588; 18 L. J. Ph. 306; 13 Jur. 591; 60 E. K. 
1002. 

Annotations : Overd. Jennor v. Morris (1861), 3 Do G. F. 
A J. 45. Consd. Dearo v. Soutten (1869), L. It. 9 Eq. 
151. Mentd. Hirst r. Tolwou (1849), 16 Sim. 620. 
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1771. 

1709, ante. 

1772. 


-.] — Gore v. Gardiner, No. 

* . . A person who advances 

io a deserted wife money to enabJc lier to supply 
herself with necessaries lias no demand, enforceable 
at law, against the husband for the advances 
but has a remedy in equity against him for so much 
of the money as is actually applied by the wife in 
paying for necessaries : — Held : accordingly, where 
pltf. who had deserted his wife filed his bill, to 
enforce a judgment against real estate of deft., deft, 
was entitled to set oil' the amount of sums which 
before A after the judgment had been advanced by 
deft, to the wife for the purpose of providing her 
with necessaries A had been applied by her for that 
purpose. 

Although the cts. of common law do not recognise 
the light of a person to recover from the husband 
money advanced to the wife to enable her to provide 
herself with necessaries ; the cts. of equit y do not 
require that the person making such advances 
should have himself supplied the wife with 
necessaries, but hold that he is entitled to stand 
in the place of the person who actually supplied 
such necessaries, A to recover from the husband 
such sums of money so advanced to the wife as have 
been duly applied in providing her with necessaries, 
having regard to the husband’s circumstances A 
position in life.- - Jknner r. Morris (1801), 3 
I)e G. B. A .1. 45 ; .‘50 L. ,1. Oh. 2d l ; 2 L. T. 871 ; 
25 ,1. P. 419 ; 7 .1 ur. N. S. 275 ; 9 W. K. 291 ; 
15 K. B. 795, L. C. A L. .1. 

A n notation* : Refd. /» to Wood, Davidson r, Wood (1803), 

S h. T. 1 7 « ; Dearc r. .Smitten (1869), L. D. 9 K*|. L r *i. 

Mentd. Lewis r. Alleyne (JS8>q, 4 T. L. K. - -> 1 . 

1773. — — - - ] — A person who has 

advanced money to a married woman deserted by 
her husband, for the purpose of, A which has 
been actually applied towards, her support, is 
entitled in equity, though not at law, to recover 
such sums from the husband. — P eark v. Kouttkn 
(1809), L. It. 9 Kq. 151 ; 21 L. T. 523 ; 31 .1. V. 
241; 18W.lt. 203. 

1774. -.] — Cohabitation by a man, for 

many years, with a woman, A int roducing her as 
his wife, admitted as some evidence of a marriage, 
iu an action by a third party against him as her 
husband, for necessaries or money supplied to her. 
There is no authority in law, in a married woman, 
living apart from her husband, to borrow money 
on his credit. Paule v. Godino (1801 ), 2 F. A V. 
585 N. 1\ 

1775. Husband a lunatic.] — He Wood’s 
K state, Davidson r. Wood, No. 1757, ante. 

Sec* ah s*o, Sub-sect. 2, K., ante. 

1776. Liability of wife.] — Huih;son i>. William- 
son, No. 1195, ante. 


li. What arc Necessaries. 

While living together.] — See Sub-sect. 1, ante. 

1777. General rule.] — Bazeley v . Border, No. 
1784, post. 

1778. Style of living of husband— Before separa- 
tion.] — (1) In an action against the husband for 
goods supplied to his wife living separate from him, 
on the issue, whether the goods were necessaries 
or not, evidence should be given not only of the 
style of his living before the separation, but of the 
amount of his income ; A the jury may be directed 

PART VIII. SECT. 3, SUB-SECT. 2.- G. 

17741. IV hriher husband liable — TL i/e 
living apart for { food cause. -A husband 


to consider the style of living of the wife at the time 

the goods were supplied. 

(2) Though the wife, in the case of separation 
by consent without an allowance, primd facie deals 
for her husband, he will be discharged if the dealing 
took place on the credit of another. Harvey v. 
Norton (1840), 4 Jur. 42. 

1779. Necessaries for children by former hus- 
band.] — A husband is not bound to maintain his 
wife’s child by a former husband. - f lUBB v. Harri- 
son (1790), 4 Term llcp. 118 ; 100 1£. It. 020. 
Annotations : — Distd. Stone v. Carr (HUB), 3 Ks]>. J . Consd. 

Cooper v. Martin (1803), 4 East, 7(5. 

1780. .] — One who marries a widow, having 

children by her former husband, is not. bound to 
maintain such children, though they were main- 
tained by the widow before her second marriage, 
when her second husband acquired her former 
means. -Cooper v. Martin (1803), i East, 70 ; 

102 K. K. 759. i, t i* n 

Annotations Expld. Mautul v. Mason (1874), L. IL J v?* ip 
251. Rafd. Eastwood v. Kenyon (IS 10), 11 Ad. EJ. 
438. Mentd. IJrmston v. Newcomen (1830), l Ad. cc io. 
SOU. 

1781. Necessaries for children living with 
mother.] — Kawlyns v. Vandyke, No. 1057, ante. 

1782. .] — Gore v. Gardiner, No. 1709, ante. 

1783. .] -Atkyns v. Pearce, No. 1745, 

ante. , , 

1784 . Against wish of father Order under 

Custody of Infants Act, 1839 (c. 54).] Pltf on 
the order of deft.’s wife supplied clothes for deft, s 
child ; the wife was living separate from liim for 
reasons which justified her doing so A the child, 
which was under seven years of age, was living 
with her against, deft.’s will, an order having been 
made under above Act giving the wife the custody. 
The wife had no means adequate to support 
her according to her husband’s degree : —Held : 
as the child was by law properly in the care of the 
wife, the reasonable expenses of providing for it 
were part of the reasonable expenses of the wite 
for which she had authority to pledge her husband s 

credit. . „ . . , , . . 

A husband whilst liis wife resides with him ehoses 

his own style of life at least in theory. . . . Hut 
when the husband has without cause turned his 
wife out of doors, or by his own fault rendered 
it impossible for her to reside with him. the ru e 
is changed. The husband is no longer the sole 
judge of what is lit, but the law gives the wife, 
in such a ease, authority to pledge his credit for her 
reasonable expenses, leaving it to be determined 
bv others what is reasonable. The increase in the 
husband’s liability only comes into play when he 
is in fault, A so is not unjust (Blackburn, .!.). 
Bazeley r. Border (1808), L. It. 3 Q. it ooJ ; • 
B A S. 599; sub nom. Baseley v. Border, 

L. J Q . B. 237 ; 1 8 L. T. 750 ; 32 J. P. 550. 

Annotation: Mentd. Coldintrluun Parish Council r. himlli, 
[1B18J 2 K. JL BO. 

1785 . .] — A wife who by her husband’s 

>rced to live separate from him has 


cause. — Dray r. 
V. & B. 270.— CAN. 


conduct is forced - - — , - ... . 

imiilied authority to ins credit for the 

education of the c hildren, who are m her custody, 
as a “necessary.” — O 01 .UNS v t-onv (IJ0I). 1 

T. Ic B. 212. 

See. generally , Infants. ... 

1786 . Furniture for house.] - -Hunt v . I>e 
Blaquiere, No. 1704, ante. , 

Costs of legal proceedings.] —iScc Sect. 1, post. 

maintenance & medical attendance 
for children were necessuiiys for which 


Vksky (1877), 

the wife, separated by husband s built, 

living apart for pood cause.]- -A husband PART VIII. SECT. 3, SUB-SECT. 2.—H. could pkdtw^ Wj* ^ ^ 281 CAN. 
is liable for money lent to Ids wife while 1781 i. Accessaries for children 1 1 nil ft * * 

living apart, from him for suffledent with mother. J- Held : board, clot bins, 
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Sect. 4.— AUTHORITY TO PLEDGE HUSBAND’S 

CREDIT FOR COSTS. 

Sijb-sect. 1. — In Matrimonial Causes. 

A , In General . 

Necessaries generally, see Sect. 3, ante, 

1787. Costs as necessaries — For which husband 
liable.] — (1) A. commenced a suit against his wife 
in the ecclesiastical ct., for the purpose of obtaining 
a divorce on the ground of adultery. The wife 
retained a proctor, to whom a large sum became due 
in respect of costs. While the suit was in progress 
-A- became bkpt. A/s proctor, after the bkpey. 
by A/s authority declined to proceed with the suit. 
The wife’s proctor, after the bkpey., having pro- 
cured a taxation of liis costs up to the bkpey., 
& tendered a proof in respect thereof against A/s 
estate : — IT eld : lie was entitled to make such proof. 

(2) A commission to examine witnesses was 
opened a day or two before the bkpey., but was not 
returned until a day or two after Held : the 
whole of the costs of the commission were for the pur- 
pose of the proof, “ costs incurred before the bkpey.” 

Why, then, is it not to be considered that 
the husband w r as at the time ol the bkpey. legally 
indebted to the petitioner in the amount of his 
bill at that tune ? The bill appeal’s to be as 
much for necessaries properly furnished to the wife, 
as a bill for ordinary provisions, clothing, & medical 
attendance would have been. They were not less 
justly chargeable upon the husband than the 
costs of an attorney employed by her to defend 
herself against an indictment for a crime, if she 
had been falsely accused, & her husband had 
refused to interfere. A man, without cause, 
turning his wife out of doors, sends her into the 
world with the power of obtaining credit .against 
him i or necessaries. All her tradesmen became the 
creditors of the husband . In like manner it appears 
to me that by causelessly sending the wife into the 
Ecclesiastical Ct. to meet a charge of imputed 
adultery, the husband enables her to obtain credit 
in the same w r ay, <fc the proctor employed by the 
wife becomes the creditor of the husband (Knight 
Biwce, V.-O.).— Ex p. Moore (1815), Be G. 173 ; 
sub 7 tom. He Westrupp, Exp. Mookk, 14 L. J. Bey. 


5 L. T. O. 8. 313 


11* ; 4 Notes of Cases Sunn. 1 

t> Jut. 604, Ct.. of E. 

Annotation : — Consd. Abialiarny V. Buckley, 1 1 a 2 1 J I K. B. 
0 0 3 • 


1788. .] — (1) In a matrimonial suit, 

the husband retained one counsel only, A the wife’s 
proctor, conceiving she could not claim the 
privilege of two, also retained one only, but for 
the hearing was induced to retain a second. The 
costs thereof being allowed upon taxation, the 
proctor for the husband objected to the registrar’s 
report :—IIcld : the ordinary practice of the ct. 
was to have two counsel on each side ; a wife was 
primd fade therefore entitled thereto ; & the 

special circumstances of the present case did not 
afford sufficient ground for exception. 

The wife is not to be barred of her right to two 
counsel by reason of what has passed between the 
two proctors out of ct. 

(2) Wife is entitled to necessaries & if law pro- 
ceedings are necessary for her protection the 
husband is liable for the proper & necessary costs 
thereof. — Money v. Money (1853), 1 Ecc. & Ad. 
117 ; 18 Jur. 179. 


1789. .] — If a wife, from reasonable 

apprehension of personal violence, leave her hus- 
band’s house, & it becomes necessary, for her 
protection, that she should obtain a divorce a 
me usd el tore , the law gives her authority to pledge 
her husband’s credit for the expenses of the 
proceeding ; & the question as to the husband’s 
liability is, whether, at the commencement of 
the proceeding, there was such reasonable ground 
in fact for anticipating ill treatment that the 
divorce was necessary for the protection of the 
wife. Such reasonable ground is nob furnished by 
a momentary ebullition of temper on the part of 
the husband, nor by a threat of violence from which 
no serious intention to commit violence can be 
inferred.- Brown v. Ackroyd (1859), 5 E. & B. 
819; 25 L. J. Q. B. 193; 20 L. T. O. S. 215; 
2 Jur. N. S. 283 ; 4 W. K. 229 ; 119 E. B. 080. 

Annotations Folld. Rice v, Shepherd (1802), 12 G. B. N. S- 

332. Consd. Wilnon v. Ford (1808), h. K. 3 Kxoh. 63? 

Ottaway n. Hamilton (1878), 38 R. T. 925 ; Abrahams u* 

Buckley, 11921] 1 K. B. 903. Refd. lie Hooper, llaylis v- 

Watkins (1801), 33 L. J. Cli. 300 ; Beak’ r. Arakin ( 1877). 

30 L. T. 249 ; Durnford v. Baker, [1924] 2 K. B. 587. 

1790. .] — The costs of a suit justifi- 

ably instituted by a married woman against her 
husband for a divorce or a judicial separation, are 
necessaries for which she may pledge her husband’s 
credit. A., a married woman, living apart from 
her husband, consulted pltfs. respecting the ill 
usage she had received from her husband, con- 
sisting of his adultery & cruelty. They therefore 
made inquiries, A having satisfied themselves 
that there w ere good grounds for legal proceedings, 
they commenced a suit in the Divorce Ct. on A.’s 
behalf. Before such suit was brought to a hearing, 
A. A r her husband came to an arrangement whereby 
la 1 executed a deed securing to her an annual 
allowance. The attorneys having sued the husband 
for their bill of costs, the jury in reply to questions 
left to them by the judge, found that there was legal 
cruelty ; that pltfs. made full inquiries to satisfy 
themselves & to justify them in aiding as A.’s 
soils. ; but that- it was not necessary in order to 
obtain the deed of separation to carry on the 
proceedings by tiling the petition in the Divorce 
Ct. Upon a verdict upon this finding being entered 
for pit-fs. : — Held : the action w r as maintainable, 

<fc the costs incurred by pltfs. in the proceedings 
at/ the suit of A. w r ere, subject to taxation, pro- 
perly chargeable against her husband. — Ntocken 
v. Battrigk (1873), 29 U. T. 507. 

Annotations : Consd. Ottaway v. Hamilton (1878), 3 
C. P. 1). 393 : AbruliainH v. Buckley, [1924] 1 K. B. 903. 

1791. .] — Dead v. Price, No. 1809, 

post. 

V7§2, .] — Pltfs/ claim is based on the 

allegation that the costs incurred by them on 
behalf of the wife are necessaries. There is no 
doubt that, on the evidence, the sums claimed by 
pltfs. are for expenditure necessary for maintaining 
the wife’s rights against her husband, but deft/s 
answer is that the divorce has been obtained by 
collusion & that pltfs. were parties to that collusion. 

I am satisfied that pltfs. neither knew of nor were 
in any way parties to any collusion; there will be 
judgment for them for the amount found to be 
due on taxation, not confined to party & party 
costs, but to include all sums reasonably necessary 
which were incurred on behalf of the wife, together 
wdth the costs of this action (Swift, J.). — - 


PART VIII. SECT. 4, SUB-SECT. l.—A. 

1787 i. (-ants as necessaries— For which 
husband liable .] — A wife ’h eontw in 
matrimonial cuuhch have been held 
to be “ neccsBaricH ” & to be recover- 
able as such, & where the solr. for the 
wife has acted reasonably & instituted 


, . „ before action ho can brim 

action & recover upon hiH bill of cost 
no matter what settlement has beei 
made between the parties.- — H owes v 
Howes, [1923] 3 YV. W. R. 33.— CAN. 

. 1787 ii. .]-— If a husbant 

falsely charges his wife, who is livinj 


apart from him, with adultery 6c other 
misdemeanours, he thereby implicitly 
gives her power to pledge his credit 
for the necessary costs incurred In 
answering such charges & vindicating 
her character. — M eckedy v. Taylok 
(1871), 20 W. R. 252. — IR. 
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Abrahams (M.) Sons & Co. v . Hoffe-Miles (1923), 
40 T. L. R. 2. 

1793 . What costs included — Preliminary 

& incidental costs.] — The legal expenses incurred 
by a deserted wife, preliminary & incidental to a 
suit for restitution of conjugal rights, in obtaining 
counsel’s opinion on the effect of an ante-nuptial 
agreement for a settlement, in obtaining pro- 
fessional advice as to the proper mode of dealing 
with tradespeople, who were pressing her to pay 
them for various necessary articles supplied to her 
since she had been deserted, & also of preventing 
a distress threatened on furniture belonging to 
her husband in the house she occupied, are 
necessaries for which she has implied authority 
to pledge his credit during his lifetime, <fc for which, 
after his death, his exors. are therefore liable. — 
Wtlson v. Ford (186S), L. R. 3 Excli. (53; 37 
L. J. Ex. GO ; 17 L. T. 005 ; 10 W. R. 482. 
Annotations : — Consd. Abrahams v. Buckley, [1924] 1 K. B. 

903. Reid. Phillips v. Barnett (1 S7«). 24 \V. It. 345; 

Ottuway v. Hamilton (1878), 3 C. P. 1). 393 ; Hunt v. 

Hunt (1908), 25 T. L. It. 132. 

1794 . Counsel’s opinion — On agree- 

ment for settlements.] — Wilson v. Ford, No. 1793, 

1795 . Professional advice.]— W ilson 

r. Ford, No. 1793, ante, 

1796 . Extra costs — Beyond taxed 

costs.] — A solr. employed by a wife to take pro- 
ceedings against her husband to obtain a divorce 
on flic ground of cruelly & adultery, may sue the 
.husband for “ extra costs,” i.c. costs reasonably 
incurred by him beyond the costs taxed allowed 
as between party & party. His common law right 
to sue the husband as for “ necessaries ” supplied 
to the wife is not to be limited to the statutable 
rights & remedies for costs given to the wife under 
Matrimonial Causes Acts, 1857 (c. 85), 1858 (c. 108). 
— Ottaway v. Hamilton (1878), 3 C. P. 1). 393 ; 
47 L. Q. 13. 725 ; 38 L. T. 925 ; 42 J. P. GG0 ; 20 
W. R. 783, O. A. 

A nnolations : —Consd. lie AYinjdhld & Blew, [1904J 2 Ch. 

805 ; Abrahams r, BuchJey, [1921] 1 K. B. 903. Refd. 

I Tad v . Price (1903), 19 T. L. B. 503 : Oobbett. v. Wood, 

[1908] 1 K. B. 590 ; Gilroy t\ Gilroy, [1914] 1‘. 122. 

1797 . Effect of judicial separation — Costs of 
proceedings prior & subsequent to separation.] — 

He Wingfield & Blew, No. 1761, ante . 

B. Conduct of Wife's Solicitor. 

1798 . Duty to investigate wife’s case — Reason- 
able grounds for instituting suit — Effect of failure 
of suit.] — (1) The costs of a solr. employed by a 
married woman to institute proceedings on her 
behalf against her husband to obtain a decree of 
judicial separation, are not necessaries for which 
the husband is liable, unless there was at least great 
probability of ultimate success ; & to entitle a solr. 
so employed to recover the costs from the husband, 
or to prove for them against the husband’s estate, 
he must, in the absence of actual success, be at 
least able to show' that he made proper investiga- 
tion & inquiry into all the circumstances of the 
case before he commenced the proceedings. 

(2) Qu. : whether previous inquiry & the 
existence of reasonable grounds for instituting 
such a suit would entitle the solr. to recover from 
the husband if, in the result, the wife failed. — 
He lloorEii, Baylts v. Watkins (1864), 2 I)e O. J. 
& 8m. 91 ; 33 L. J . Ch. 300 ; 9 L. T. 741 ; 10 

1796 i. — — What costs included — 

Extra costs— JJcyond taxed costs .] — 

W. P. Act, 1908, haB not destroyed 
the authority of a wife to plod go her 
husband's credit for costa in reference 


Jur. N. S. 114 ; 12 W. R. 324 ; 46 E. R. 309, 
L. JJ. 

Annotations : — As to ( 1) Consd. Ottuway v. Hamilton (1878), 

3 O. P. D. 393. A 8 to (2) N.F. Abrahams r. Buckley, 

[1924] 1 K. B. 903. Refd. Taylor v. Hailstone (1882), 

52 L. ,T. Q. B. 101. 

1799. ♦] — Where a solr. conducts 

matrimonial proceedings on behalf of a wife 
against her husband, it is not a condition pre- 
cedent to the solr.’s light/ to recover his costs thereof 
from the husband that he show that the proceedings 
were necessary or that they had a successful issue. 
It is sufficient that he acted on reasonable grounds, 
made adequate inquiries, & showed proper diligence 
& care.- — Abrahams (M.) Sons & Co. v. Buckley, 
[1924] 1 K. B. 903 ; 93 L. J. K. B. 603 ; 131 In T. 
412 ; 68 Sol. Jo. 596. 

Annotation Distd. Durnford v. Baker, [1924] 2 K. B. 587. 

1800. Previous adultery of wife con- 

cealed.] — A wife, who had been guilty of adultery 
which was unknown to her husband, instructed a 
solr. to commence proceedings against her husband 
for divorce on the grounds of his adultery & 
cruelty. The solr., who was not told of Ids client’s 
adultery, made inquiries & had reasonable grounds 
for thinking that the charges of adultery & cruelty 
against the husband would be made out, & accord- 
ingly presented a divorce petition. Subsequently 
the husband discovered his wife’s adultery, & on 
the wife’s solr. being informed of the fact the 
divorce petition was abandoned. The wife’s solr. 
then claimed in an action based on the wife’s 
agency of necessity at common law to recover the 
costs of the petition from the husband : — Held : 
the solr. was not entitled to recover, because, 
although lie had reasonable grounds for believing 
that the charges of adultery & cruelty would be 
established against the husband, he had to take the 
risk of his own client, the wife, misinforming him 
as to her ow r n conduct, <fc as she had committed 
adultery she was not entitled to pledge her 
husband’s credit for the costs of her divorce 
petition. — Durnford v. Baker, [1924] 2 K. B. 
587 ; 93 L. J. K. B. 866 ; 132 L. T. 35 ; 40 T. E. R. 
757; 68 Sol. Jo. 790, C. A. 

Annotation : — Refd. Abrahams v. Buckley, [1924] 1 K. B. 

903. 

1801. .] — In a suit by a husband for 

divorce on the ground of his wife's adultery , the 
wife in her answer denied the adultery, & made 
countercharges that petitioner had been guilt y of 
great unkindness towards her, & had kept her with- 
out food, & had deserted her ; & further, that lie 
had committed adultery with a woman unknown. 
Particulars of this last plea were asked for A 
given. Petitioner, in Ills reply, denied the counter- 
charges. At the hearing, the wife did not go into 
the witness box, & the ct. found for petitioner upon 
all the issues & pronounced a decree nisi. Upon 
application by counsel for resp. that she should be 
allowed the usual order for her costs, the learned 
judge expressed the opinion, that, as the case was 
undefended, no such costs ought to be allowed 
without an explanation from the solr. as to how he 
came to put an answer upon the record, & to con- 
test the case at all. Counsel for resp. thereupon 
called the country solr. who had acted as solr. 
for resp., & lie stated, in effect, that resp. brought 
him the petition & citation with which she had 
been served, & asked him to act for her ; that she 
instructed him that the charge made against her 
in the petition was untrue, but that she had been 

& bis liability is not limited to costs 
of suit, taxed Sc allowed as between 
party & party.— G ray & Jackson v. 
Mkwhinney (1912), 31 N. Z. L. It. 
9G8.— N.Z. 


to a matrimonial suit in which she has 
been successful, Sc certainly not where 
the wife has no separate estate. The 
husband is liable in such case for his 
wife’s costs as between solr. & client, 
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Sect . 4. — Authority to pledge husband's credit for 
costs : Sub-sect . 1,2?. C. ; sub-sect . 2, A. <£* 
7? . ; t ilt h-sects. 3 <£• 4. flccf. 5 : jSVfo-gcc/. 1.] 

requested to leave the house where she had been 
staying. The solr. saw resp.’s sister, in reference 
to the countercharges of unkindness <fc desertion, 
& both she & resp. asserted that no misconduct had 
taken place prior to the alleged desertion, lie 
did not make inquiries of the people at the house, 
where resp. had resided apart from her husband, 
as he gathered that the latter had received his 
information from those people, & that as they 
were hostile to resp., & one or more of them would 
probably be called at the hearing in support of 
petitioner’s case, anything that they might be able 
to say in regard to resp. had better be left to be 
dealt with in cross-examination. The solr. further 
stated that this was the first divorce case in which 
he had been retained, & that he had acted through- 
out with bona fides : — Held: (1) to warrant a 
petitioner, husband, in opposing <fc the ct. in refus- 
ing, the usual order for a wife’s costs, it is not 
necessary to show “ misconduct ” on the part of 
the wife’s solr. ; (2) a solr. acti ng for the wife in a 
matrimonial ease is not entitled to rely upon his 
client’s instructions, but, in order to entitle him 
to look to the husband for payment of the wife’s 
costs, he must fairly investigate for himself the 
various points jiut forward by the wife as a defence, 
& must satisfy himself in regard to their reason- 
ableness. — W alker v. Walker & Lawson (1897), 
70 L. T. 231. 

Annotation :---Asto (2)Dbtd. Franklin v. Franklin ik Min shall, 

(11)21 1 P. 407. 

1802. Proof that proceedings by wife necessary.] 

— Unless the necessity for proceedings by a wife 
against her husband for a judici/il separation 
be made out in point of fact, the husband cannot 
be made liable for costs incurred by the wife, 
although the solr. for the wife may have had 
reasonable grounds for supposing upon the state- 
ments of the wife that proceedings ought to be 
taken. — T aylor v. Hailstone (1882), 52 L. J. 
Q. 13. 101 ; 47 L. T. 410. 

Annotation : — N.F. Abiahams r. Buckley, [1024] 1 K. B. 903. 

1803. .] — Abrahams (M.) Sons & Co. v. 

Buckley, No. 1799, ante . 

C. Proceedings to Ttccover. 

1804. Action by solicitor against husband- 
Petition not proceeded with - Practice for obtaining 
wife’s costs not pursued.] — The husband is liable 
to an action at the suit of his wife’s solr., for costs 
necessarily incurred by her in liling a petition in 
the Divorce Ct. for a judicial separation on the 
ground of cruelty & adultery, although the petition 
is not proceeded with, & the course prescribed by 
the practice of the Divorce Ct. for obtaining the 
wife’s costs has not been pursued.— Kice v. Shep- 
herd (1862), 12 C. 13. N. S. 332 r 6 L. T. 432 ; 142 
K. It. 1171. 

A n notations : — Consd. Abrahams v. Buckley, f 1 92 4 | 1 K. B. 

903. Refd. Beale v . Arabia (1K7 7), 30 L. T. 219 : Ottaway 

v. Hamilton (1878), 3 C. 1\ D. 393. 

1805. Common law remedy — Not limited by 

provisions in Matrimonial Causes Acts.] — Otta- 
way v. Hamilton, No. 1796, ante. 

1806. Costs of summary proceedings — 

Summary Jurisdiction (Married Women) Act, 1895 
(c. 39).] — By sects. 4 & 5 of above Act any 


married woman, whose husband shall have been 
guilty of certain specified kinds of misconduct 
towards her, may apply to a ct. of summary 
jurisdiction for an order under the Act, & the ct. 
may make an order containing various specified 
provisions for her protection, including “ a pro- 
vision for payment by the appet. or the husband, 
or both of them, of "the costs of the ct-., & such 
reasonable costs of either of the parties as the ct. 
may think fit.” The solr. acting for a married 
woman in an application, which was unsuccessful, 
to a ct. of summary jurisdiction for an order under 
the Act, brought an action for his costs against the 
husband. The ct. of summary jurisdiction had 
not made, or been asked to make, any pro vision 
for the costs : — Held : the action could not be 
maintained, because the Act intended to exclude 
any remedy in respect of costs other than that 
specified in sect. 5 (d ). — (’ale v, James, [1897 J 
1 Q. B. 418 ; 66 L. .1. Q. B. 249 ; 76 D. T. 119 ; 
61 J. P. 230; 45 W. K. 317; 13 T. L. U. 169, 
D. U. 

A nnoiat ions Folld. Cobbett v. Wood, ri908] 1 K. B. . r j90. 
Refd. Cobbett r. Wood, [190SJ 2 K. B. 420; AbrahaniB 
i*. Buckler, 1192 1J 1 K. B. 903 ; Durnford r. Baker, 1 1 92 1J 
2 K. B. 587. 


1807. 


Pltfs. had acted as 


solrs. for deft.’s wife in a petition for judicial 
separation in the High Ct., & subsequently in 
proceedings before justices under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39). 
The petition in the High Ct-. was dismissed, but 
deft, was ordered to pay the costs as between 
party & party, which he did. The proceedings 
before justices were successful, & deft, was ordered 
to pay a eertain fixed sum for costs, which lie paid 
accordingly. Pltf. then delivered to deft, the 
bill of costs on which the present act ion was brought, 
which W’as headed “ In the High Court of Justice, 
Probate, Divorce & Admiralty Division (Divorce),” 
A which contained not only the items of extra 
costs as between solr. & client in the proceedings 
in that Ct., but also items of costs in advising the 
w r ife as to her differences w'ith deft. & items of 
costs in respect of t-ho proceedings before justices. 
The items allowed on taxation in the party & 
party bill of costs in the High Ct. were not included 
in the bill: - Held: the costs in respect of the 
proceedings before justices could not be recovered. 
— Cobbett v. Wood, [ 1 90S | 1 Jv. B. 590; 77 

P. J. K. 13. 406 ; 98 B. T. 45 ; 21 T. L. K. 233 ; 
on appeal , [1908 J 2 K. Li. 420, C. A. 

A nnotaiions : Refd. AbrulmniH v, Buckley. 1 1 92 1 1 I K. B. 

903. Mentd. Re Osborn & Osborn, [1913J 3 K. B. 802. 


1808. Action by solicitor against wife — Death of 
husband.] — Clark v. Field, [1885] W. N. 108, 
IT. 1,. 

1809. Alleged agreement limiting wife’s 

liability.] — Pltf. is entitled to his costs unless 
deft, proves that she made a special bargain. The 
wife suing in a matrimonial matter is able to hold 
out an inducement to a solr. that, even if she fails, 
the husband w r ill be held liable to pay her costs, 
unless her case is obviously bad. The law says 
that her costs are in the nature of necessaries. 

. . . Although the solr. has that right against the 
husband, the wife is still liable. The question 
is, did deft, make a bargain with pltf. that she was 
to pay no more than £20 ? ( Chili jmore, J.). — 
Pead v. Price (1903), 19 T. L. K. 563. 


PART VIII. SECT. 4, SUB-SECT. 1.— C. 

q. Action by solicitor against has- 
band--- barred by judgment recovered 
1>U solicitor against udfe, J — A matri- 
monial suit brought by a wife having 
soparate property, against a husband 


was settled by agreement between 
husband & wife behind the baeks of 
the solrs. Petitioner's solrs. sued the 
wife for the costs incurred by them in 
the suit, & recovered judgment against 
her; — Held; as the wife contracted 


as the agent of her husband a judg- 
ment i eeovered against her as agent 
was a bar to any proceeding against 
her husband as principal.— Sullivan 
r. Sullivan (1911), 45 1. L. T. 198. — 
IR. 
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1810. Proof in husband’s bankruptcy.] — Ex p. 

Moore, No. 1787, ante. 

1811. .] — lie Hooper, Baylis v. Watkins, 

No. 1708, anic . 


Sub-sect. 2. — Proceedings by Wife against 

Husband. 

A. Criminal . 

Costs in criminal eases, see Criminal Law, Yol. 
XV., pp. 014 ct seq. 

1812. Articles of peace against husband — Solici- 
tor’s costs— -Husband liable.] — (1) If a husband 
turns his wife out of doors, & it is necessary for 
her safety to exhibit articles of the peace against 
him, he is liable to an attorney employed by her 
for that purpose. 

(2) Where a wife was indicted for keeping a 
disorderly house, which, she had done with her 
husband’s concurrence : — Held : he was liable to 
an attorney, whom she employed to defend her, 
by whom lie knew that she was defended. 

v. Mackoul (1813), 3 Camp. 320, N. P. 

Annotations :■ — As to (1) Consd. Abrahams v. Buckley, [102-1 j 
J K. B. 903. Refd. Grin dell r. Godmond (1830), 5 Ad. & 
El. 7 5 5 ; Blown r. Ackroyd (1850), 5 E. & B. 810. 

1813. .] — Where a wife, ill 

treated by her husband, indicts him for assaulting 
& imprisoning her, a party who advances money 
for her to the attorney, without wliich he would 
not have undertaken the prosecution, cannot 
recover the amount from her husband as money 
su ppliod to procure her necessaries. Semitic : 
otherwise if she exhibit articles of t he peace against 
her husband. — Grindell v. Godmond (1830), 5 
Ad. <fc FA. 755 ; 2 ITar. & W. 339 ; 1 Nov. & 
P. K. B. 108 ; 0 L. ,J. K. B. 31 ; 111 F. It. 1351. 

A nnotal ions Refd. Goto v. Gardener (1850), 15 L. T. O. 8. 

51 ; Biowu r. Ackroyd (1850), 5 E. & B. 810 ; Abrahams 

r. Buckley, [1021 J 1 K. B. 000. 

1814. Though wife with separate 

maintenance.] — If a husband, living separate from 
his wife, & allowing her a maintenance, uses such 
violence towards her that she is obliged to exhibit 
articles of the peace against him, she may employ 
an attorney for that purpose at his expense. & 
if such attorney sues the husband for his costs, the 
et. will not inquire whether or not the w T ife could 
have paid them out of the maintenance, without 
leeorting to the husband.— Turner v. Hookes 
(1839), 10 Ad. LI. 47 ; 2 Per. & l)av. 291 ; 8 
L. J. Q. B. 2J 1 ; 113 E. li. 18. 

Armotatums .- -Consd. lie Wingfield & Blew, l J 3104 1 2 Ch. 
005. Refd. Ottaway r. Hamilton (J878), .‘1 C. 1\ D. BOB ; 
SheppHrd r. Shcppaid (1905), 53 \V. li. 008; Abralmms 
v. Buckley, [1924J 1 K. B. 903. 

1815. Indictment for assault — Solicitor’s costs — 
Husband not liable.] — Grindeia, v. Godmond, 
No. 1813, ante. 

li. Ciril. 

1816. Liability of husband for solicitor’s costs — 
Wife separated from husband — Promise to pay.] — 

( ’use lies against a husband for the reasonable 
costs of proceedings at law & in equity, instituted 
by an attorney, against linn on behalf of his wife, 


who had been forced to leave his house by extreme 
ill-treatment, the husband having previously 
tendered to pltf. the rent of a cottage occupied by 
the wife, after her departure, & undertaken to pay 
the bill of costs, if reasonable. — Williams v. 
Fowler (1825), M‘Cle. & Yo. 209; 148 F. K. 413. 

Annotation : — Refd. Grindell v. Godmond (1830), 5 Ad. & El. 
755. 

1817. Separation deed — Costs of counterpart.] — 

A husband, who had separated from his wife, 
agreed that a deed of separation should be pre- 
pared & executed ; — Held : the husband was not 
liable for the expenses of his wife’s trustee in pro- 
curing a counterpart t-o be prepared, & executed, 
in the absence of any promise by him to pay that 
expense. — Ladd v. Lynn (1837), 2 M. & W. 205 ; 
Murp. & 11. 27 ; 0 L. J. Ex. 73 ; 1 Jur. 42 ; 150 
E. li. 755. 

Annotations Dbtd. Abrahams r. Buckley, [1924J 1 IC. B. 
903. Refd. Wilbon r. Ford (1808), 37 L. J. Ex. 00. 


Sub-sect. 3. — Proceedings against by 

Third Parties. 

1818. Wife indicted for keeping disorderly house 
— Costs of defence.] — Sheitierd v. Mackoul, No. 
1812, ante. 

Disorderly houses generally, nee Criminal Law, 
Vol. XV., pp. 754-757. 


Sub-sect. 4. — Lunatic Husband. 

Sec, generally , Lunatics. 

1819. Proceedings by wife in lunacy.] —The 
wdfe of a gentleman alleged to be a lunatic, A, 
w T ho has separated from her, presented a petition 
praying an inquiry into the state of his mind. 
The petition being ordered to stand over, the 
husband in the meantime recovered : — Held : 
unless there were grave reasons against such a 
course, the costs of the action must be paid by 

the alleged lunatic. — lie F (1803), 2 Do G. ,T. 

& Sm. 89 ; 33 L. J. Oh. 333 ; 9 L. T. 098 ; 40 
F. li. 308, L. J.T. 

Annotation r -Apld. Pc (1889), 5 T. L. li. 227. 

Lunacy as revocation of authority.] — See Sect. 
2, sub-sect. 12, D., ante. 

Right of wife to pledge lunatic husband’s credit 
for necessaries.] — See Sect. 3, sub-sect. 2, E., ante. 


Sect. 5. CONTRACTS WITH HUSBAND. 

Sub-sect. 1. — In General. 

1820. Married Women’s Property Act, 1882 
(c. 75), s. 3 — Act not retrospective.] — II. was 

married to his wife in 1804, &> she subsequently 
became entitled to certain moneys under the wills 
of her father & grandfather. These moneys she 
lent to her husband for the purposes of his business, 
upon the terms that he would execute a settlement 
of the moneys upon her, which w r as done. Upon 


PART VIII. 

r. Liability of husband for solicitor *, 
costs— Wijc separated from husband. I— 
Gray v. Wylie (1840), 2 Diml. (Ct 
<>f ^,‘SB.) 1205 ; 15 Ear. Coll. 1300.- 

SCOT * 


PART VIII. SECT. 5, SUB-SECT. 1. 

s. Undue influence- -Presumption as 

J A married woman, ■when con- 
tracting otherwise than for the bench t 
of her husband, has all iho capacity of 
a feme sole to bind her separate estate, 

J. — VOL. XXVII. 


& t hero can he no ground for presuming 
that the husband abused the conlldenec 
of his wife by exercising undue marital 
influence for the benefit of a stranger. 
— Sawykk-Mashhy Co. v. Hodgson 
(1009), 18 O. L. It. 333 ; 13 O. W. It. 
980.— CAN. 

t. -.J— In an action brought 

to recover moneys secured by a 
mortgage given by husband wife, 
for the price of a machine sold by 
pltfs. to the husband, & for foreclosure 
or sale in default of payment : — Held : 
undue influence on the pail of the 


husband could not be presumed from 
the fact that the wife had no indc- 

? end cut advice.— Reeves & Co. t*. 

KIEL (1911). 18 W. L. It. 539 ; 4 

Sask. L. It. 198— CAN. 

a. - - Harden of proof.]- -Where 

a wife without independent advice 
joins in an agreement to secuie her 
husband's indebtedness created there- 
by, & is uwarc of the nature & e fleet 
of her obligations thereunder, she is 
liable thereon unless undue influence 
is shown by those alleging it. — 
Advance Rumely Tiikerher Co., 

P 
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Husband and Wife. 


Sect. 5. Contracts with husband : Sub-sccis. 1, 2, 
3 4.] 

the bkpcy. of H. a proof was tendered upon the 
settlement & rejected on five grounds, three of which 
were discussed, the remainder being abandoned. 
The first ground was, that this deed was voluntary 
within the terms of 13 Eliz. c. 5 ; the second, that 
it was a voluntary settlement within Bkpcy. Act, 
1809 (c. 71 ), s. 91 ; the third, that the circumstances 
were covered by Married Women’s Property Act, 
1882 (c. 75), s. 3 : — Held : this settlement was not 
invalidated by Married Women’s Property Act, 
1882 (c. 75), s. 3, since that sect, was not retro- 
spective, & could not affect previously existing 
rights . — He Home, Ex r>. Home (1885), 54 L. T. 
301. 

1821. Relationship ex contractu not created — 
Allowance to wife.] — Pltf. sued deft., her husband, 
for money due under an alleged verbal agreement, 
whereby he undertook to allow her £30 a month 
in consideration of her agreeing to support herself 
without calling upon him for any further main- 
tenance. The parties were married in 1900. 
The husband was resident in Ceylon, where he held 
a govt, appointment. Pltf. accompanied him to 
Ceylon, but in 1915 they returned to England, he 
being on leave. In 1910 he went back to Ceylon, 
leaving her in England, where she had to 
remain temporarily under medical advice. Pltf. 
alleged that deft, before returning to Ceylon 
entered into the above agreement. The parties 
remaining apart, pltf subsequently obtained a. 
decree nisi for restitution of conjugal rights, A an 
order for alimony : — Held : the alleged agreement 
did not constitute a legal contract, but was only 
an ordinary domestic arrangement which could not 
be sued upon. Mutual promises made in the 
ordinary domestic relationship of husband A wife 
do not of necessity give cause for action on a con- 
tract. — B a lfour v. Balfour, [1919 J 2 K. B. 571 ; 
88 L. J. K. B. 1054 ; 121 L. T. 310 ; 35 T. L. R. 
009; 03 Sol. Jo. 001, C. A. 

Annotation Refd. Rose A Frank Co. v. Crompton, [1923] 

2 K. B. 201. 

Contracts of separation.] — See Part XT., post. 


Hub-sect. 2.— Contracts between Husband 

and Wife. 

See, now , Married Women’s Property Act, 1882 
(c. 75), s. 3. 

1822. Loan by wife to husband.] — H ollis's 


(Lord) Case (1680), 2 Vent. 345; 80 E. K. 

477. 

Annotation ; — Refd. Crawford v. Crawford (1867), 16 W. 11. 
41 1 . 


1823 . .] — The power of the wife to contract 

with her husband has been established, & although 
the bare handing over of a sum of money to the 
husband by the wife out of her separate income 
would not of necessity raise an assumpsit ; yet, 
if the money is handed over upon a contract of 
loan, the wife may sue her husband in respect of 
that contract. — Woodward v . Woodward (1863), 
3 Do G. J. & Sm. 072 ; 8 L. T. 749 ; 9 Jur. N. H. 
882 ; 11 W. R. 1007 ; 40 E. R. 797, L. C. 
Annotation : — Refd. Bui lor v. Butler (1885), 14 Q. B. D. 831. 


1824. .] — A feme covert can sue her husband 

in respect of money lent to him out of her separate 
estate. Pltf. lent to her husband £1,000, out of 
money left by will to her sole A separate use, upon 
the security of his promissory note : — Held : she 
was entitled to recover. — IIorrell v. Horrell 
(1882), 40 J. P. 295, D. 0. 

1825. Purchase of wife’s property by husband.] — 

A wife may, in many respects, enter into a con- 
tract for valuable consideration with her husband ; 
so, conversely, a husband may become a purchaser 
from his wife of property belonging to her. — 
Hewison v. Negus (1853), 10 Beav. 594 ; 1 

Eq. Rep. 230 ; 22 L. J. Ch. 055 ; 21 L. T. O. S. 
203 ; 17 Jur. 507 ; 51 E. R. 909, L. JJ. 

Annotations : — Apld. Teasdalo v. BraithwM.il e (J876), 1 

Ch. D. 85 ; Jfe Foster & Lister (1877), 6 Ch. D. 87. Refd. 
Butler v. Butler (1885), J 1 Q. B. D. 831 . 


1823. Money paid by husband for wife— Remedy 
against separate estate.] — Before the coming into 
operation of Married Women’s Property Act-, 
1882 (e. 75), a husband in a ct. of equity might 
make his wife a deft, to a suit respecting her separate 
estate, & might obtain a decree against her for 
breach of any contract, whereby she had intended 
to bind the same, A that statute has not deprived 
a husband of any right- or remedy, to which, if it 
had not- been passed, In' would have been entitled 
as against his wife in respect of her separate (‘state ; 
& therefore it is now competent to a husband 
to maintain an action against his wife, A to charge 
her separate estate for money lent by him to her 
after their marriage, A for money paid by him for 
her after their marriage at- her request made before 
or after their marriage. — Butler v. Butler (1885), 
1(> Q. B. D. 374 ; 55 L. J. Q. B. 55 ; 54 L. T. 591 ; 
31 W. R. 132 ; 2 T. L. R. 132, 0. A. 

Annotation Refd. He Jupp, Jupp v. Buck well (1888), 31) 
Ch. 11. 1 18. 


Incorporated v. Manske, IID 20 ] 3 
W. W. 14. 78. — CAN. 

b. .] — In a husband A 

wife transaction there is no presump- 
tion of undue influence ; there is no 
burden cast on the person sustaining 
such a transaction to prove that the 
wife had independent advice ; on the 
contrary the burden is upon the person 
attacking the transaction to prove 
affirmatively undue influence by the 
husband A knowledge thereof by the 
creditor.' — Bank of Montreal v. 
IIoloboff, fl 9241 2 W. W. 11. 675 ; 
3 D. L. It. 118. - CAN. 

o. Sufficiency of.] — A bus baud 

& wife joined in signing a contract 
for the purchase of a tractor : — 
Held: although undue influence A 
pressure was exercised by the husband 
upon the wife to induce her to sign the 
contract-, & although probably, as 
between the husband & wife, the wife 
was a mere surety, yet it was not a 
case in which the wife could be relieved 
from her contract. — S mith v . Maiiohn, 
[1923] 2 W. W. 14. 1155 ; 4 JJ. L. It. 
200.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 

d. (i aural rule.] — A conveyance 
direct from liushand to wife is not 
necessarily void to all intents & pur- 
poses ; in equity it may bo valid.— 
Jones r. McGrath (1888), 15 O. It. 
189.— CAN. 

e. Without intervention of 

trustee.] — A married woman can make 
a. contract with her husband for value 
without the intervention of a trustee 
or other third party. It is necessary, 
however, in order to establish a gift 
or sale between a husband & wife, that 
more absolute evidence be supplied 
than in ordinary cases between 
strangers. In all such transactions 
the evidence must bo unequivocal 
& beyond suspicion.- Sullivan v . 
School District Number Eleven, 
Parish of Kent Trustees (1920), 
47 N. B. 14. 514— CAN. 

1822 i. Loan by wife to husband .] — 
The widow of the intestate claimed 
against his estate a sum of $700, which 
Bhe alleged he had borrowed from her 
after her marriage, & about ton years 
before his doath, for the purpose of 


buying a stock-in-trade. The money 
was deposited in a bank at the time of 
the marriage, which took place before 
C. S. U. C., c. 73 : — Held : C. S. 11. C„ 
c. 73, gave her right to assert her 
proprietorship as against her husband. 
— lie Laws, Laws v . Laws (1881), 28 
Ur. 382 —CAN. 

1826 i. Purchase of wife' 8 property by 
husband .] — A married woman is not 
entitled by M. W. It. E. Act-, 1873, to 
convey land to her husband. The 
requirement that the husband shall be 
a party to & execute such deed, moans 
that he must- lie a grantor. — Ogden v. 
McArthur (1875), 36 U. C. It. 246. — 
CAN. 

f. Promise to re -transfer.] — 

A wife claimed from her husband 
$1,600 being the purchase-money of 
lauds transferred t>y her to him in 
1918, or in the alternative the cancel- 
lation of tho transfer. Deft, alleged 
that the lands were formerly his 
property & had been transferred to 
his wife by him fraudulently with 
intent to defeat his creditors, A for 
no consideration, A that she had 
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PABT VIII. — CONTRACTS OF WlFE DURING CoVEKXURE. 


1827. Application of Statute of Frauds — Money 
provided by husband — At request of wife — Purchase 
of lease.] — A wife residing with her husband, & 
desirous of moving into a larger house, requested 
him to buy the residue of the lease of a particular 
house, & made a verbal promise to him that if ho 
did so she would pay to him the amount of the 
purchase money. The husband bought the lease, 
& the parties moved into the house & resided there. 
Iri an action by the wife against her husband he 
counterclaimed for the amount that he had paid : — 
Held : as the husband was not bound by the terms 
of the contract to acquire any interest in land, the 
promise to pay if he did so was not a contract to 
which Stat. Frauds, s. 4, applied. — Boston v. 
Boston, [1904] 1 K. B. 124 ; 73 L. J. K. B. 17 ; 
89 L. T. 408 ; 52 W. It. 05 ; 20 T. L. It. 23 ; 48 
Sol. Jo. 32, O. A. 

Annotation : — Apld. Be Banks, Weldon v. Banks (191*2), oG 

Sol. Jo. 362. 

1828. Indemnity to husband by wife — In 
respect of rent.] — A verbal agreement by a wife 
to keep her husband indemnified in respect of the 
rent of a 1 louse is not an agreement or contract 
to which Stat. Frauds, s. 4, applies . — Re Banks, 
Weldon v. Banks (1912), 50 Sol. Jo. 302. 

Stat. Frauds, see Contract, Vol. XII., pp. 118 
et seq. 

1829. Money kept In joint account— -Rights of 
husband & wife.]— *-On Dec. 4, 1902, a marriage 
took place?. The husband at that time had 
an account at a bank in S. This account was on 
Dec. 17, 1902, transferred to the joint names of 
himself & his wife, & drawn on by both husband & 
wife. On May 18, 1003, when the husband was 
absent, the wife deposited with the bank the deeds 
of a house belonging to her, & charged them for 
the debt then or thereafter to become duo to tin? 
bank from her either solely or jointly with any 
other person & agreed to execute a legal mtge. 
containing a covenant for payment A a power of 
sale & other proper clauses. The wife died on 
Aug. 27, 1904, leaving furniture worth £300 to the 
husband absolutely, A the house sin; had mort- 
gaged to the bank, worth about £1,400 to her 
husband for life, with remainder to her next of 
kin. The overdraft on May 18, 1903, was £107 
& at tht; date of her death it was £414. The 
wife had paid in about £100 into the account : — 
Held : the inference was that the husband & wife 
agreed to provide jointly for current household 
expenses, & each of them ought to pay one moiety 
of the overdraft. — He Shaw, Shaw v. Jones 
(1900), 94 L. T. 93. 

1830. .] — Since Married Women’s 

Property Act, 1882 (c. 75), a gift of chattels can 


be made to a husband & wife jointly as effectively 
as it can to two persons between whom the marriage 
relationship does not exist. A husband & wife 
can make a valid contract with respect to the 
ownership or enjoyment of chattels in their joint 
possessions as effectively as two persons can 
between whom the marriage relationship docs not 
exist, & such a contract & its terms may be inferred 
from the terms & manner on & in which the parties 
have dealt & acted. If a husband & wife each have 
some cash & income, <fc they mutually arrange that 
her money & his shall form a joint fund kept in an 
account in the husband’s name for the purpose of 
their joint establishment, & the ct. can infer that 
things have been purchased by the two & paid for 
out of the joint fund, such things are not exclusively 
the husband’s in the sense that on desorting his 
wife he can bring an action to recover possession 
of them & claim to be entitled to deprive her of any 
right to them. — Hunt v. Hunt (1908), 25 T. L. K. 
132. 


Sub-sect. 3. — Loans for Purpose of 
Business. 

Sec Married Women’s Property Act, 1882 
(c. 75), s. 3. 

See, now , Bkpcy. Act, 1914 (c. 59), s. 30 (2). 

Postponement of wife’s claim in bankruptcy.] — 

See Bankruptcy, Vol. IV., pp. 481, 482, Nos. 
4335-4341. 

Proof in administration of insolvent estate.] — 

Sec Executors, Vol. XXIV., p. 815, No. 8484. 
Right of retainer as representative.] — See 

Executors, Vol. XXIII., p. 379, Nos. 4484, 4485. 


4. — Limitation of Actions. 

See, gene rally, Limitation of Actions. 

1831. Applicability of statute.] — In 1875 a 
arried woman borrowed money from her husband 
a pa greement to repay him the amount 
with into out of her separate estate. She 

in without having paid anything in 

respect either of interest or principal & without 
having given any acknowledgment in writing of 
her liability to repay the debt. After her death 
her husband claimed repayment: — Held: the 
debt was barred by analogy to Stat. Limitations. — 
Re Haottvgu (Lady), Hallett v. Hastings 

). 94 ; 56 L. J. Oh. 631 ; 57 L. T. 

; 52 J. P. 100 ; 35 W. II. 584 ; 3 T. L. K, 
499, C. A. 

Beck v. Pierce (1889), 23 Q. B. 1). 316 ; 
•springs Bleaching & Dyeing Co., [1922] 


promised to retransfer them upon h 
roq ut ‘st. Pi tf . alleged that, tho transf 
was made to her by deft, in consider 
tion of certain stock bought by del 
with pltf.'s money; — Held: it w 
immaterial whether transfer had bo< 
made in exchange for stock or wii 
intent to defeat creditors. In oith 
case pltf. became absolute owner, 
had a right to dispose of tho same, 
she was not bound by any promise 
retniuHfoi— T uokku v. Tucker (1921 
67 D. L. It. 762. — CAN. 

Wife indorsee of husband's vr 
nussory Wife. ]— Under M. W. P. Ac 
of Nova Scotia, a promissory no 
indorsed to the maker’s wife can I 

''y th0 latter asrainst h 
husband. — Michaels v. Miciiak 
(1900), 30 S. C. U. 517.— CAN. 

h. Contract of partnership — Validiti 
~j& W* he I, P° wer to contra 
? di8 .P 09< ? of proport 
the wife is for all purposes in tl 
same position as a feme solo ; si 


can contract with her husband as with 
any other person as a feme sole, & 
thore seems to bo no possible reason 
why she should not enter into a con- 
tract of partnership either with hei 
husband or with any other person, so 
far as to be, to all in touts & purposes 
a partner entitled by virtue of her 
contract to a share in tho profits, & 
subject as a partner to tho partnei’shlp 
debts & liabilities. — England v. Eng- 
land (1991), 5 Terr. L. R. 204.— CAN. 

.i — A wife cannot 
enter into a contract of copartnership 
with her husband to carry on a trade 
with him, though possessed of funds 
independently of him. — Macara r. 
Wilson (1848), 10 Dunl. (Ct. of Sess.) 
707 ; 20 Sc. Jur. 227.— SCOT. 

1. Undue influence — Burden of 
proof. ] — In transaction between hus- 
band & wife, tho burden of proving 
undue influence lies upon those who 
allege it. — E uclid Avenue Trusts 


Co. V. Hons (1911) 19 O. W. R. 991 ; 
3 O. W. N. 3 24 O. L. R. 447.— CAN. 


m. .J — In regard to a 

transaction between husband & who 
for the benefit of the husband, there Is 
no presumption of undue influence, & 
no burden is cast on the person sus- 
taining such a transaction to prove 
that the wifo had independent advice ; 
on the contrary, it lies upon the person 
attacking the transaction to prove 
affirmatively undue influence by tho 
husband A knowledge thereof by the 
creditor. — Hutchinson v. standard 
Bank ok Canada (1917). 39 O. L. it. 
286 ; 36 D. L. I(. 378.— CAN. 


n< J -TheVe is a duty 

ipou the husband or the person cn- 
eavo tiring to uphold a frunsaction 
etween husband & wifo to prove that 
lie nature of the transaction was 
x plained to tho wife. — B ank of 
lONTRKAL V, IIOLOROFF, [1924] 2 

V. W. R. 675 ; 3D. L. It. 418.— CAN. 

P 2 
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Husband and Wife. 


5. — Contract# with husband: Sub-sect . 4. 

Paris IX. X . Sects. 1 cfc 2 : Sub-sect. 1.] 

2 Ch. 268. Mentd. He lioper, 1 toper v. Doncaster (1888), 

31) Ch. 1). 482. 

1832. Husband & wile living together — 

Non-payment of interest.] — By a marriage settle- 
ment, dated in 1847, a fund belonging to the wife 
was vested in trustees in trust for investment 
“ on real or personal securities bearing interest,** 
with power of varying investments with the written 
consent of the husband & wife or the survivor, 
& to pay the income to the wife for her separate 
use without power of anticipation, then to the 
husband for life, & after the death of the survivor, 
as to the capital, upon the trusts therein mentioned. 
In 1 852 the trustees, on the written consent of the 
wife, lent the trust fund in cash to the husband on 
the security of his bond in a penal sum, conditioned 
for repayment to the trustees of the sum advanced 
with interest at 4 per cent, per annum six months 
after date. The bond contained no stipulation 
in terms for payment of interest beyond the six 
months. The husband & wife lived together in 
amity for more than twenty years after the date 
of the bond, the wife dying in 1870 & the husband 
in 1890. At his death the bond w r as found in his 
possession. He never, either during his wife’s 
lifetime or afterwards, paid any interest on the 
bond or gave any written acknowledgment of his 
indebtedness under it : — Held : the bond debt was 
not barred by Stat. limitations, s. 5, on the grounds 
that the bond, being a penalty bond, was an 
interest-bearing security carrying interest, though 
not mentioned, beyond the date fixed for payment 
of the debt ; that as the husband <fe wife had lived 
together in amity it. was unnecessary, in order to 
prevent the statute from running, to go through the 
formality of the husband paying the interest to the 


trustees, the trustees paying it to the wife, & the 
wife paying it to the husband ; & that, as the hus- 
band took with full notice that the money lent was 
trust money & liable to investment on interest 
bearing security, he was in the position of an express 
trustee. — lie Dixon, Keynes v, Dixon, [1900] 
2 Oh. 561 ; 09 L. ,T. Ch. 609 ; 83 L. T. 129 ; 48 
,W. It. 665 ; 14 Sol. Jo. 515, 0. A. 

Annotations Apld. Re Eyre-Williams, Williams v. Williams, 

[1323] 2 Oh. 533. Mentd. lie Drax, Savile v. Drax, 11903] 

1 Ch. 781. 

1833. Non-payment of capital money to 

trustees of settlement.] — Testator, who was entitled 
to a mtge. debt vested in a trustee for him, assigned 
the same to the trustees of his marriage settlement 
in 1886 upon trusts under which he took the first 
life interest, <& his wife a life interest after his 
death, subject to a restraint upon anticipation, 
with an ultimate trust in default of children, as 
happened, for testator absolutely. The trustees 
of the mtge. debt was neither a party to, nor 
informed of, the settlement. In 1887 the mtge. 
money was paid to testator, who never accounted 
for it to the settlement trustees, lie died in 1916, 
& the trustees & widow now claimed the mtge. 
moneys: — Held: (1) testator was a constructive; 
trustee who had constituted himself such by 
receiving trust property with the knowledge that 
it was trust property & the persons representing 
liis estate were not entitled t<? avail themselves, 
by analogy, of Stat. Limitations, but must make 
good the mtge. money to the trustees of tlic settle- 
ment ; (2) no acquiescence on the part of the 

wife while she was restrained from anticipation 
could prejudicially affect her claim . — lie Eyrk- 
W illi ams , Williams v. Williams, |1923] 2 Ch. 
533 ; 92 L. J. Ch. 582 ; 129 L. T. 218 ; 67 Sol. Jo. 
500. 


Part IX. — Contracts of Woman passing as Wife. 


1834. Authority to pledge credit — Implied from 
cohabitation.] — Car v. King, No. 1723, ante. 

1835. — — .] — Jewsbury v. New bold, 

No. 1521, ante. 

1836. .] — The mere fact that a man 

lias allowed a woman to call herself by his name, 
he not cohabiting with her nor otherwise holding 
her out as his wife, will not suffice to make a 
primd facie case against him of liability for her 
debts. — Gomme v. Franklin (1859), 1 F. & F. 
465. 

1837. Knowledge of creditor.] — If a man 

allow s a woman to use his name, & pass for liis wife, 
he shall be bound to pay for goods furnished to her, 
even by a man who knew that the parties wvre not 
married. — Watson r. Tureliceld (1798), 2 Ksp. 
637, N. P. 

1838. Bigamous marriage.] — If a 

man marries a woman, & holds her out to the 
world as his wife, he does not discharge him self 
from his liability for necessaries supplied to her, 
by proving a previous marriage between himself 
& another woman still alive ; unless he brings 
home a clear knowledge of the celebration of the 
first marriage to the person who supplied the 
necessaries Ho the second wife. — Kobinson v. 
Naiion (1808), 1 Camp. 245, N. P. 

1839. .] — Deft. & a Mrs. 8., his mis- 


tress, lived together as husband & wife four years’ 
& occupied three residences successively. At 
each time of their coming into a house, pltf- was 
employed to do work & furnish materials for the 
fitting up. Mrs. S. as well as deft, gave directions ; 
& deft, sanctioned her orders & paid the bills. 
Pltf. knew’ that she was only his mistress. While 
residing in the third house they separated ; but 
Mrs. S., without deft.’s sanction, sent for pltf. to 
that house, which, she had not yet left, & ordered 
fittings up for a new house of her own. Pltf. did 
the work, & had not, in the mean time, any notice 
of the separation : — Held : in an action for the 
last-mentioned work & goods, it was a proper 
question for the jury, whether or not deft, had given 
pltf. reason to believe that Mrs. 8. at the time of the 
orders, continued to be deft.’s agent ; that, on 
their finding in the affirmative, deft, was liable. — 
Kyan v. Sams (1848), 12 Q. B. 460 ; 17 D. .T. Q. B. 
271 ; 11 1,. T. O. S. 221 ; 12 Jur. 745 ; 110 E. K. 
940. 

Annotation Refd. Miss Gray, Ltd. v. Outhcart (1922), 38 
T. L. It. 562. 


1840. Revocation by separation.] — Al- 

though a man is conclusively liable for neces- 
saries supplied to a woman while he is living 
with her as his wife, when they have separated 
he is not liable for necessaries supplied to her on 


PART IX. 

o. Recognition as wife.] -A recog- 


nition by a person that A. 1 h his wife 
is sufficient to charge him with neces- 
although she may not stricti 


juris be his wife. — Hawley v. Ham 
( 1826), Tay. 385.— CAN. 
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the ground that he has lived with her & represented 
her as his wife, if he can show that in point of fact 
they were not married. — Muntio v. De Ciiemant 
(1815), 4 Camp. 215, N. I\ 

Annotation Consd. Bynn r. Sams (1818), 12 Q. B. 4G0. 

1841. .] — Byan v . Sams, No. 1839, 

ante . 

1842. Revocation by death of paramour.] — 

A., having for some years cohabited with B. who 
passed for his wife, went abroad, leaving B. Sc 
her family at his residence in tliis country, Sc died 
abroad : — Held : (1) B. might have the same 

authority to bind A. by her contracts for necessaries 
as if she had been his wife ; (2) A.’s ex or. was not 
bound to pay for any goods supplied to B. after his 
death, although before information of his death 
had been received. 


There is no doubt that a man may make an 
express contract for goods to be supplied to his 
w r ife or mistress after his death, for which his 
estate would bo liable (Baylky, .T.). — Blades v. 
P’ree (1829), 9 B. & 0. 167 ; 4 Man. & lty. K. B. 
282 ; 7 L. .T. O. S. K. B. 211 ; 109 E. B. (53. 
Annotations As to (1) Consd. Bradbury v. Morgan (1862). 

1 H. & C. 249. As to (2) Refd. Smout v. Ilbery (1812), 

10M.&W. 1; Bradbury v. Morgan (1 862), 1 H. tic C. 219 ; 

Salton r. Now Beeston Cycle Co. (1899), 69 L. J. Cb. 20. 

1843. .] — A man went witli a woman to a 

mercer’s, bought some goods for her, Sc had them 
sent to his house. The woman afterwards went 
alone Sc ordered other goods, which were sent to the 
same place : — Held : if the man in any w r ay 
represented her to be liis wife, lie was liable for the 
last-mentioned goods. — Graham v. Brettle 
(1851), 18 Tj. T. O. S. 185, N. P. 


Part X. — Wrongs of Wife during Coverture. 


Sect. 1.— CRIMES AND OFFENCES. 

See Criminal Law, Yol. XIV., pp. (59 -74, 
Nos. 337-115. 

1 844. Offence against revenue —Authority of 
husband.] — A wife possessed authority from her 
husband, a paper maker, to give in liis absence 
certain requisite excise notices Sc receipts, without 
which paper could not legally he removed from the 
mill, though the making it might continue. She 
had a, Iso paid excise duty by Ids authority. But it 
did not appear that she had any other authority 
from him respecting the manufacture, or to 
remove paper at .all. She afterwards removed 
pax>er in an illegal manner Sc pledged it, stating that 
she wished to make up a sum to pay duty with. 
The husband having been proceeded against for 
such removal : — Held : her former acts were 
evidence to be left to the jury to decide whether 
or not the illegal act was done by his authority. — 
A.-G. v. Biddle (1832), 2 (i*. Sc J. 493; 2 Tyr. 
523 ; 1 L. J . Ex. 1 82 ; 1 49 E. B. 209. 

A n notations : — Expld. Lyons r. Martin (1888), 8 Ad. & El. 

5J2. Refd. The Druid (1812), 1 Win. Bob. 291. 

1845. Offence against Licensing Act — Liability 
of husband.] — A. was charged under Licensing 
Act, 1872 (c. 91), s. 3, with selling intoxicating 
liquor without a license. A. kept a tobacco 
shop Sc refreshment house, but had no license to 
sell liquors by retail. A.’s wife sold bottles of ale 
to customers, but there w T as no evidence that A. 
knew anything of her so acting. The justices held 
A. liable for the acts of his wife. Sc convicted A. : — 
Held : the justices were wrong. — Allen v. Lumb 
(1893), 57 .T. P.377, 1). C. 

1846. Offence against local market Act — Lia- 
bility of husband — Taunton Market Act, 1769 
(c. lxiv).] — Above Act prohibits the sale of meat 
within a prescribed distance of the bounds of the 
market place, Sc imposes a penalty on anyone who 
shall, without licence, vend meat or expose it for 
sale in any shop : — Held : this prohibition included 
the sale by the butcher himself, or his servant or 
agent. But where the facts found by justices 
were that the wife of a butcher, licensed to sell 

PART X. 

p. Married 1 Font cn *s Property Acts 

Husband liable . ]— A husband is still 
liable for the torts at his wife if the 
mamage took place before July 1, 

1884. The provisions of M. W. P. 

Act, 1881, applicable to persons mar* 
nod before that date, do not relieve 
him from liability. — Traviss v. Halks 


pork only, Sc not muti-on, at his shop, acted without 
his consent or authority, expressed or implied, in 
selling mutton from the carcase of a sheep not 
intended for sale, but accidentally in the shop 
owing to other premises being closed, the justices 
were right in holding that the butcher was not 
responsible for the act of his wife, to which he was 
in no way party. — W ake v. Dyer (1911), 104 
L. T. 448 ; 75 J . P. 210 ; 9 L. G. B. 318 ; 22 
Cox, a C. 413, D. C. 

Annotation : — Mentd. Direel or of Public Prosecutions r. 

Wllkowski (1911). HU L. T. 153. 


Sect. 2. — TORTS. 

Sub-sect. 1. — In General. 

See, now, Married Women’s Property Act, 1882 
(c. 75), s. 1 (2). 

1847. General rule.] — In an action for the false 
& fraudulent representation of a married woman, 
i/hat certain acceptances were the acceptances of 
her husband, whereby pltfs. were induced to dis- 
count them, <fc sustained loss through their turning 
out to be forgeries: — Held: (Williams Sc 
W IDLES, J J.), the husband was properly joined as 
a deft. ; (Erle, O.J., Sc Byles, .J.), he was not, 
the false representation being in substance a 
warranty of a debt, Sc so in the nature of a 
contract. 

As a general rule a married woman is answerable 
for her wrongful acts, including frauds. Sc she may 
be sued in respect of such acts jointly with her 
husband or separately if she survives him. The 
liability is hers, though, living with her husband, 
it must be enforced in an action against her Sc 
him, which, to charge him must be brought to a 
conclusion during their joint lives (Willes, J.). — 
Wright v. Leonard (18(51), 11 C. B. N. S. 258 ; 
30 L. J. 0. P. 365 ; 5 L. T. 110 ; 8 Jur. N. S. 415 ; 
9 W. B. 944 ; 142 PL B. 790. 

Annotations : — Consd. Bartlett v. Wells (1862), 1 B. & S. 

826 ; Earle v. Kingscote, 11900] 2 Oh. 685 : Edwards i*. 

Porter, 11925] A. O. 1. Refd. Bernard v. Haggis (1863), 

11 C. B. N. S. 45. 

P> .] — Under the law of 

Alberta a husband is liable for the 
torts of his wife. — McArthur v. Tvas, 
[1920] 2 W. W. It. 485. — CAN. 

.] — -A husband is 

responsible for the negligent acts of 
Ids wife done in the course of his busi- 
ness while she is acting as manager 
thereof during his absence. — K enealy 


(1903), 21 O. L. T. 12 ; 6 O. L. it. 
571 ; 2 O. W. It. 309, 1037.— CAN. 

q. j — Action against a 

husband & wife alleged to havo been 
married before 1884, for a tort com- 
mitted by the wife : — Held : the 
husband was properly joined as a 
party- — Bkk v. Hopkins (1890), 20 
O. It. 066.— CAN. 
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Husband and Wipe. 


Sect 2. — Tort 8 : Sub-sects. 1, 2, 3, 4, 5 & 0.] 

1848 Married Women’s Property Act, 1882 (c. 75), 
s. 1 (2) — Joint liability of husband.] — Above Act 
does not abolish the liability of a husband for his 
wife’s wrongful acts, & pltf. may sue the husband 
& wife jointly or the wife alone for wrongs com- 
mitted by her after the marriage. — Seroka v. 
Kattenburg (1886), 17 Q. B. I). 177 ; 55 L. J. 
Q. B. 375 ; 54 L. T. 649 ; 34 W. It. 542, D. O. 
Annotations : — Apprvd. Earle v. Klngsoote, (11)00] 2 Cli. 585. 

Dbtd. Cucnod v. Leslie, (1901) ] 1 K. B. 880. Consd. 

Edwards v. Porter. [192,0] A. (!. 1. Eefd. Beaumont v. 

Kaye, [19011 1 Iv. B. 292. 

1849. .] — Earle v. Kingscote, No. 

1880, 'post . 

1850. — .] — Sect. 1 (2) of above Act 

has not abolished the common law right to sue both 
husband Sc wife for a tort committed by the wife 
during coverture, Sc in such an action the husband 
Sc wife cannot put in separate Sc inconsistent 
defences. A husband Sc wife were sued in the 
old common law form of action for a libel written Sc 
published by the wife during coverture. One 
statement of defence was delivered. In para- 
graph 1 the husband said that so far as he was 
liable, as the husband of the other deft., he paid 
money into et. in satisfaction of the claim. In 
paragraphs 2 to 5 the wife pleaded a denial of 
liability : — I 1 eld : there could be only one defence 
to the action, namely, the one which the husband 
put on the record, Sc the inconsistent defence of 
the wife must be struck out. — Beaumont v. Kaye, 
[1901] 1 Tv. B. 292 ; 73 L. J. X. B. 213 ; 90 L. T. 
51 ; 52 W. It. 241 ; 20 T. L. It. 183 ; 48 Sol. Jo. 
206, O. A. 

Annotation : — Consd. Edwards r. Porter, [1925] A. O. 1. 

1851. — .] — Notwithstanding above Act, 

whirl) provides that a married wonmn shall be 
capable of suing or being sued as if she were a 
feme sole, a husband is still liable to be sued with his 
wife for a tort committed by her during coverture, 
unless the tort is directly connected with a con- 
tract with her Sc is the means of enforcing it. 

A married woman, by fraudulently misrepre- 
senting that her husband wanted money to pay 
rates Sc do repairs to his house property, induced 
certain persons t-o advance a sum of money, which 
she spent for her own purposes. The husband 
never authorised his wife to borrow the money 
or make the representation on his behalf. In 
an action by the lenders against the husband Sc 
wife for the fraud of the Avife : — Held : the husband 
was not liable : (Lord Finlay, Atkinson Sc 
Sumner, L.JJ.), on the ground that the wife 
impliedly warranted that she had her husband’s 
authority to borrow the money on his behalf, Sc 
therefore the fraud was connected with a contract ; 
(Lord Cave, C., Lord Birkenhead), on the ground 
that the Married Women’s Property Act, 1882, 
had abrogated the common law rule as to the 
husband’s liability for his wife’s torts. — Edwards 
v. Porter, [1925] A. C. 1 ; 94 L. J. K. B. 65 ; 132 
L. T. 496 ; 41 T. L. It. 57 ; 69 Sol. Jo. 87, H. L. ; 
affg. S. C. sub nom. Edwards v. Porter, McNeall 
v. Hawes, [1923] 2 K. B. 538, O. A. 

1852. Tort of wife against husband — Liability 
of husband.] — A legacy was bequeathed in trust 
for tenant for life, Sc after her decease to be dis- 
tributed amongst a class of persons, one of whom 
was a female, H. During the lifetime of the 
tenant for life, II., representing herself to the 


trustee as a married woman, requested him to 
make two several advances, amounting to nearly 
the value of the whole of her share, to R., her 
reputed husband. This the trustee did, relying 
on the representations of H. Sc R. as to their being 
married, Sc on receiving the consent of R. to pay 
interest on one of the sums so advanced, Sc that 
both sums, together Avith interest on the other 
advance, should be allowed in account as part of 
H.’s, then reversionary, share. No interest w T as 
paid to the trustee ; but he continued to pay the 
income of the fund to the tenant for life out of his 
own pocket. Upon the death of the tenant for 
life, the fund fell into possession, Sc it then came to 
light that H. had been married to pltf. many years 
prior to the advance, had deserted her husband, Sc 
not having, as she said, seen or heard of him for 
many years had married R. Pltf. claiming the 
share in right of his wife, the trustee asked to be 
allowed to set off the advances, on the ground that 
pltf. was liable for the torts of his wile. The ct. 
considered that pltf. could not be held liable 
for the wrongs of his wife committed against him- 
self, Sc held, as the trustee had been guilty of a 
breach of trust, he aa t os liable to make good to pltf. 
the whole fund, with costs of the suit. — Sporlij v. 
Barnaby (1864), 11 L. T. 412 ; 10 Jur. N. S. 1142 ; 
13 W. R. 151. 


Sub-sect. 2. — Trover and Conversion. 

Trover Sc conversion generally, see I'rover. 

1853. Joint liability of husband — Conversion by 
wife.] — An action of trover brought against baron 
Sc feme for a conversion during the coverture by 
the wife : — Held : good, for although feme covert 
cannot make a contract for goods nor be charged 
for them, yet she may convert them. — N eavman 
v. Cheyney (1603), Noy, 79 ; 74 E. R. 1046. 

1854. .] — Draper v. Eltlkes (1609), 

Yelv. 165 ; 80 E. R. 110. 

1855. .] — Wood ?\ Suckling (1617), 

Oro. Jac. 439 ; 3 BuLst. 150 ; 1 Roll. Kep. 293 ; 
79 E. R. 375. 

Annotation Mentd. Gregory v. Brunswick (184(5), 3 0. B. 
481. 

1856. Must be alleged to use of 

husband.] — In trover against husband Sc wife, 
the conversion must be alleged to the use of the 
husband, Sc not to her or their use. — B erry v. 
News (1623), Oro. Jac. 661 ; W. Jo. 16 ; Palm. 
343 ; 79 E. R. 572, Ex. Oh. 

Annotation : -Consd. Vine v. Saunders (1837), 4 Bing. N. C. 

1857. -.] — Trover lies against 
husband Sc wife for a conversion by the wife only ; 
but if it be alleged ad usurn ipsorum , it is bad. — 
Rhemes v. Humphreys (1632), Oro. Oar. 254 ; 79 
E. R. 821 ; sub nom. Bullens Case, W. Jo. 264. 

1658. .] — Judgment in trover 

against husband Sc wife reversed because the con- 
version was stated to be ad usurn ipsorum . — 
Perry v. Diogs (1638), Oro. Car. 494 ; 79 E. R. 
1027. 

1859. .] — Declaration in trover 

against husband Sc wife stated that defts. con- 
verted the property to their own use : — Held : 
sufficient after verdict. — K eyworth v. Hill (1820), 
3 B. & Aid. 085 ; 106 E. R. 811. 

Annotation : — Consd. Vine v. Saunders (1837), 4 Bing. N. C. 


v * |f^. RAKA (1900), 2G N. Z. L. It. 11 18. v. Holloway (1909), 10 C. L. R. 89. — nary or propor party deft, to the action 

N*Z. AUS. against her. — Qitinn v. Bealks, [1924] 

I. Husband not liable .) — Since a. .] — In Alberta a husband 3 W. W. It. 337 ; 4 1). L. R. 035. > 

M. W. P. Act, 1882, a husband is cannot be made liable for his wife's CAN. 

not liable for his wife’s torts. — Brown separato torts, since he is not a neces- 
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I860. _ .] — Bailiffs charged to execute 

process against the goods of J. wrongfully took 
pltf.’s cattle, in execution, & lodged them in the 
stable of an inn kept by deft. K. Pltf. demanded 
them of deft.’s wife, ho being absent ; the wife 
said she would consider, & make inquiry ; & on a 
subsequent demand, told pltf. that she was in- 
demnified by the attorney who had issued the 
process, & that pltf. need not apply again. The 
cattle were detained, & sold under the execution, 
K. continuing absent during the whole transaction. 
In trover against Iv. & his wife : — Held: the above 
facts were evidence on which a jury might find a 
conversion by the wife, for which trover lay against 
both defts.— Cattekall v. Kenyon (1842), 3 Q. 13. 
310 ; 2 Gal. & l)av. 515 ; 11 Iv. J. Q. B. 200 ; 0 .Tur. 
507 ; 114 E. R. 525. 

Annotations Mentd. Marshall r. Newsom (1843), 7 Jur. 

991; Towne r. Lewis ( 1 S t !) ), 7 C. B. 608; IMllott r. 

Wilkinson (1864), 3 If. & C. 34 5. 


Sub-sect. 3.— Libel and Slander. 

Libel & slander generally, see Libel & Slander. 

1861. Joint liability of husband — Slander by 
wife.] — Quklsii v. Carpenter (1015), 3 Bulst. 
(52 ; 81 E. 11. 53 ; mb wow. Carpenter v. Weltcti, 
1 Roll. Rep. 210. 

1862. .] — Brown v. Audley (1020), 

Palm. (58 ; 81 E. R. 082. 

1863. Libel by wife.] — Beaumont v. 

Kaye, No. 1850, ante. 

1864. Liability of wife — Where no separate 
property.] — If a married woman be taken in execu- 
tion for the damages & costs of an action of slander, 
the et. will not discharge her, unless she shows that 
slit* lias no separate property ; & the burden of 
showing that lies upon her.- Ferguson v. Olay- 
worth (1844), 0 Q. B. 200 ; 2 Dow. <fc L. 105 ; 13 
L. J. Q. B. 320 ; 3 L. T. O. S. 185, 221 ; 8 Jur. 
700; 115 E. R. 104. 

A n notation Reid. N rwton v. Boodle, Newton r. Rowe & 

Norman (1817), 11 Jur. 628. 

1865. Joint liability of wife — Costs of unsucessful 
action.] — A married woman is liable to be taken in 
execution under a ca. sa . issued upon a judgment 
for deft, in an action for libel brought by her 
husband, in which she is joined ; therefore an 
act ion will not lit; by husband & wife against deft, 
for maliciously A without reasonable & probable 
cause suing out a ca. sa. against the wife upon the 
judgment) in the action of libel. — Newton v. 
Boodle (1817), 9 Q. B. 948 ; 115 E. It. 1538 ; sub 
vom . Newton r. Rowe, Newton v. Boodle, 16 
L. J. Q. B. 14(5 ; 8 L. T. O. H. 364 ; 11 .Tur. (528. 
Annotation # : — Consd. Morris v. Freeman (1878), 3 P. D. 

65; Scott- v. M or Icy (1887), 20 Q. B. D. 120. Refd. 

Clarkson v. Waterhouse (1860), 6 Jur. N. 8. 326 ; Edwards 

r. Porter, [1025] A. (-. 1. 

1866. Pleading — Inconsistent defences by hus- 
band & wife.] — Beaumont v. Kaye, No. 1850, 
ante. 


Sub-sect. 4. — Trespass. 

Trespass generally, see Trespass. 

1867. Trespass of wife alone — Liability of hus- 
band.] — Judgment against husband & wife for a 


battery by the wife, the capias shall be against the 
husband only. — Anon. (1(538), Pro. Car. 513 ; 79 
E. It. 1042. 

Annotation Reid. Nowtori v. Boodle, Newton v. Rowe & 

Norman (1847), 8 L. T. O. S. 364. 

1858. .] — Hare v. White (1692), 12 

Mod. Rep. 19 ; 88 E. It. 1137. 

1869. .] — Whore judgment has been 

recovered in an action against husband & wife for 
an assault committed by the wife, who alone 
was in custody under a writ of ca. sa., the husband 
having obtained his discharge as a bkpt., the ct. 
refused to interfere by ordering the wife’s discharge, 
although she had no separate property. — L arkin 
v. Marshall (1850), 4 Excli. 804 ; 1 L. M. & I*. 
180 ; 19 L. J. Ex. 1(31 ; 14 L. T. O. 8. 352 ; 14 
Jur. 4(5; 1 54 E. It. 1441 . 

Annotations : —Consd. Edwards v. Martyn (1851), 17 Q. B. 

693. Refd. Iveus v. Butler (1857), 7 E. & B. 150 ; Scott 

v. Morley (1887), 20 Q. B. D. 120; Edwards v. Porter, 

[1925] A. O. 1. 

1870. Joint trespass by husband & wife — Joint 
liability.] — Trespass against husband & wife. 
Upon not guilty pleaded, verdict for pltf. It was 
moved in arrest of judgment, that the wife could 
not be charged for the trespass of the husband, no 
more than they can be charged for the conversion 
of goods ad usum ipsonim. But the ct. overruled 
the exception. — W hite v. Eldridge (1(599), 1 
Ld. Raym. 443 ; 91 E. It. 1194. 

1871. .] — Husband & wife may be 

jointly sued in trespass for their joint act. — 
Vine r. Saunders (1837), 4 Bing. N. O. 9(5 ; 0 
DowJ. 233 ; 3 Ilodg. 291 ; 5 Scott, 359 ; 7 L. J. 
C. P. 30 ; 2 Jur. 136 ; 132 E. It. 725. 


5 -sect. 5. — Death of Wife. 

1872. General rule.] — Wright v. Leonard, No. 
1847, ante. 

1873. Husband not liable — Death after verdict & 
before judgment.] — Wh ere after verdict in an 
action for slander by husband & wife against 
husband & wife for scandalous words spoken by 
one of the women of the other woman, the ct. was 
informed that one of the women was dead, judgment 
was stayed. — Cowley v. Poulton (1616), Hob. 
129 : 80 E. It. 279. 

1874. .1 — Capet, v. Powell, No. 1875, post. 


lsect. 6. — Divorce, Judicial Separation 
and Protection Order. 

1875. Divorce — Tort committed during coverture 
— Husband not liable.] — A., a married woman, 
who, without the knowledge of her husband, B., 
had given pltf. into custody, was subsequently 
divorced a vinculo from her husband. Pltf. 
having, after such divorce, brought an action of 
false imprisonment against A. & B. jointly; — 
Held : B., having a divorce a vinculo from A., was 
not liable. 

As a wife has no separate subsistence apart 
from her husband, if she commits a wrong, although 


PART X. SECT. 2, SUB-SECT. 3. 
1861 i. Joint liability of husband- 
S lander by wife.} — In an action brougrl 
for slander uttered by a wife In 
husband is a proper party & liable o 
a judgment against her. — Quinn - 
Beales, [1923] 3 W. W. R. 561 ; 
D. L. R. 299. — CAN. 

1861 ii. .] — Baillik i 

Citalmers (1791), 3 Pat. App. 213.- 

SCOT. 


1861 iii. .] - — ]V j a ltTi n t v. 

Murray (1803), Iluine, 619.—-6COT. 

1863 i. Libel by wife.]- Mac- 

kenzie v . Cunninuham (1901), 22 
C. L. T. 43 ; 8 B. C. R. 206. — CAN. 

b. Liability of wife.] — Under R. S. O. 
1877, c. 125, in an action for slander 
committed by a wife during coverture, 
the husband is not a proper party, 
but the wife must be sued alone. 
— Amkr v . Rogers (1880), 31 C, P. 


195. -CAN. 

o. .] — Neither a husband nor 

his estate is answerable in damages tor 
his wife’s slander. — B arr v. Neilson 
(1868), 6 Macph. (Ct. of Sess.) 651 ; 
40 Sc. Jur. 337. — SCOT. 

d. — A husband is not liable 
in damages for slander uttered by 
his wife. — Milne v. Smith (1892), 
20 R. (Ct. of Sess.) 95 ; 30 Sc. L. R. 
105. — SCOT. 
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Scd. 2. — Tor/ft ; Sub -sects. 0, 7, 8 <C~ 0 .] 

she is liable for it, her husband must be joined in 
the action ; . . . If, however, the wife dies the 
cause is put an end to & the husband is no longer 
liable ; but if the husband dies the action does 
not abate (Eri.e, O.J.). — Caper v. 1 * 0 were (1804), 
17 C. B. N. S. 743 ; 5 New Rep. 131 ; 34 Lr. ,T. C. 1*. 
168 ; 11 L. T. 421 ; 20 J. P. 8 ; 10 Jur. N. S. 
1255 ; 13 W. It. 150 ; 144 E. R. 208. 

A nnotaf ions : — Consd. Cuenod v. Leslie, [1000] 1 K. B. 880 ; 

Edwards v. Porter, [1926] A. C. 1. Reid, lie Beauchamp, 

Kr p. Beauchamp, [1901 J 1 K. B. 672. 

1876. Judicial separation — After action brought 
— Before judgment — Husband not liable.] — The 

intention & effect of Matrimonial Causes Act, 
1857 (c. 85), s. 20, is to put the wife for all civil 
purposes in the same position as if her husband 
were dead during all the time that the decree of 
judicial separation is in force, &, therefore, the 
pronouncement of the decree, after the com- 
mencement of an action against a husband & wife 
for the wife’s tort, but before judgment, entitles 
the husband to be discharged from the action to 
which he was a party only for the sake of a rule of 
conformity which no longer applies to the woman 
who is being sued. In an action against husband 
& wife for fraudulent representations by the wife 
after the marriage whereby pltf. sustained damage 
it appeared that the husband had no knowledge 
of or connection with the fraud, that the wife 
had obtained a decree absolute for judicial separa- 
tion from him after the commencement of the 
action but before judgment : — Held : upon the 
proper construction of Matrimonial Causes Act, 
3 857 (c. 35), s. 26, the husband was entitled to 
judgment. — Cuenod v. Leslie, [1909] 1 K. B. 
880 ; 78 L. J. K. B. 695 ; 25 T. L. R. 374 ; 53 
Sol. Jo. 340 ; sub nom . Coenod v. Leslie, 100 
L. T. 675, C. A. 

Annotations ; — Distd. Bartlett r. Horne (Bill), 27 T. L. B. 

402. Consd. Edwards r. Porter, [1025] A. c. 1. Reid. 

41 r. Hawes, [1923] 1 K. B. 273. 

1877. Separation obtained to escape liability 

— Husband liable.] — Pltf. sued defts., who were 
husband & wife, to recover £3,590, which he alleged 
lie had been induced to pay by reason of certain 
false & fraudulent statements of the female deft. 
Lefts, were living together at the lime the money 
was so paid by pltf., but subsequently the male 
deft, obtained a judicial separation from his wife. 
At the trial the jury found that the alleged mis- 
representations were made by the female deft, to 
the pltf. ; that the alleged misrepresentations were 
not made by her as agent for her husband, that 
they were not made at his instigation, but that, 
they were made with his knowledge, authority, 
& acquiescence ; that the male deft, derived benefit 
by receiving £240 from his wife knowing it to be 
derived from the swindle ; that the motive of the 
male deft, in petitioning for a decree of judicial 
separation from his wife was to avoid liability : — 
Held : there was evidence upon which the jury 
could find that the male deft. & his wife were joint 
tortfeasors.- Bitrdett v . Horne (1 91 1 ), 28 T. L. R. 
83, C. A. 

A nnotation Consd. Edwards r. Porter, [1025] A. (7. 1. 

.] — Sec Matrimonial Causes Act, 1857 (c. 85), 

s. 26. 

Protection order .] — See Matrimonial Causes Act, 
1857 (c. 85), s. 21. 


Sub-sect. 7.-- Husband and Wife Living 

Apart. 

1878. Husband liable — Whether separation per- 
manent or temporary.] — A man is answerable to 
a third person for what is done by his wife, so long 
as the relation of husband & wife continues, though 
they may be permanently living apart ; at least, 
if it be not shown that the wife at the time w r as 
living in adultery. 

Whether the separation be permanent or 
temporary it does not affect the question, unless 
it operates so upon the marriage as to make that 
civil relation cease ; for, you cannot bring an 
action against the wife without joining the husband , 

a man would be without remedy il* he could not 
sue the husband (Tindaj., C.J.). — Head v. Brisc oe 
(1833), 5 C. & P. 484 ; 2 L. J. C. P. 101. 

Annotations : — Apld. Cftpel r. Powell (18(54), 17 C. B. N. 8. 

74:5. Consd. Edwards r. Porter, 11025] A. C. 1. 

1879. Deed of separation.] — A husband, 

who is living apart from his wife under a separation 
deed, is liable to be sued jointly with his wife for 
torts committed by her. — U tley r, M itre Publish- 
ing Co. (1901), 17 T. L. R. 720. 


Sub-sect. 8. — Torts arising out of 

Contract. 

#SVc, nou\ Married Women \s Property Act, 1882 
(c. 75), 8.1 (2). 

1880. General rule.] — (1) Although a husband is 
not liable on his wife’s contract, he is liable for 
any fraud or other tort committed by her during 
the coverture, unless it is directly connected with 
the contract & is the means of effecting or inducing 
it & is part of the same transaction. That liabilit y, 
which existed before Married Women's Property 
Act, 1882 (c. 75), is not affected by the Act nor is 
the remedy of the party injured limited by the Act 
to the wife’s separate estate, if any. Thus, where 
since the Act a contract had been entered into bv 

a* 

K. , a married woman, with L., under which E. 
was to pay K. a sum of money in a certain event, 
& subsequently K. induced J£. to pay her the 
money by a false representation that the event 
had happened : — Held : as the contract had not 
been induced by the fraud & was altogether inde- 
pendent of it, K.’s husband was liable to L. in 
damages for his wife’s fraud ; & Married Women’s 
Property Act, 1882 (e. 75), did not exempt the 
husband from his liability. 

(2) The expression “ need not be joined ” in 
Married Women’s Property Act, 1882 (c. 75), 
s. 1 (2), does not mean that, whenever a pltf. is 
suing a married woman in contract or in tort, he 
“ shall not ” join the husband with her, but only 
that the joinder, which was formerly necessary, 
is now unnecessary if pltf. is seeking to obtain 
satisfaction out of the wife’s separate estate alone. 
- -Earle v. Kingscote, [1900] 2 Ch. 585 ; 69 

L. J. Ch. 725 ; 83 L. T. 377 ; 49 W. R. 3 ; 16 
T. L. R. 51 1 ; 44 Sol. ,To. 625, C. A. 

Annotations: — As to (1) Folld. & Dbtd. Cuenod r. Lealie, 

[ 1909] I K. B. 880. Apld. Bimlott r. Homo (1911). 27 

T. L. IL 402 ; Cole r. Do TmlTorcl, [1917] 1 K. B. 911. 

Folld. Edwards v. Porter, JVltiNcall r. Hawes, (1923] 2 

K. B. 538. Apprvd. Edwards r. Porter, [1925] A. C. 1. 
'• Reid /Beaumont v. Kaye, [1901] 1 K. 15. 292 ; Leslie r, 
l HbieH~(191 3), 29 T. L. IL 654. 

1881. .] — Edwards v. Porter, No. 1851, 

ante. 

1882. Husband not liable — Fraudulent repre- 
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i 

1879 i. Husband liable — Deed of sepa- 


ration.]— A husband Is still liable for 
Ills wife’s tort though living apart 
from her under a flood of separation. — 


Thomas v. Perttam & Perham (1901), 
21 N. Z. L. JL 1 99. — N.Z. 
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sentatlon by wife — That feme sole — Contract to 
marry.] — Case against the husband, for that the 
wife affirming herself to be sole procured pltf. to 
marry her. — C ooper v. With am (1008), 1 Lev. 
247 ; 1 Sid. 275 ; 2 Keb. 399 ; 83 E. K. 390. 

Annotations : — Apld. Liverpool AcRTphi Loan Aeeocn. r. 

Fairhurst (1854), 9 Kxch. 42*2. Consd. Wright v. Leonard 

(1801 ), 11 C. B. N. S. 258 ; Edwards v. Porter, McNeall v. 

Hawes, [19231 *2 K. B. 538. Mentd. Osborn i\ Gillott 

(1873), L. It. 8 Exoli. 88. 

1883 . Procuring advance to third 

party.] — A feme covert is responsible for all torts 
committed by her during coverture, & the husband 
must be joined as a deft. ; & consequently they 
are liable for frauds committed by her, as for other 
personal wrongs : but when the fraud is directly 
connected with the contract with the wife, & is the 
means of effecting it, & parcel of the same trans- 
action, the wife cannot be responsible, & the hus- 
band be sued for it together with the wife. There- 
fore an action will not lie against a husband & wife 
for a false & fraudulent representation by the wife 
to pltf., that she was sole & unmarried at the time 
of her signing a promissory note as surety to him 
for a third person, whereby pltf. was induced to 
advance a sum of money to that person. — Liver - 
pool Adelphi Loan Assocn. v. Fajkiiurst (1854), 
9 Exch. 422 ; 2 C. L. B. 512 ; 22 L. T. O. S. 318 ; 
18 Jur. 191 ; 2 W. K. 233 ; sub nom. Fair hurst v. 
LIVERPOOL A DELPHI LOAN ASSOCN., 23 L. J. Ex. 
1 03. 

Annotations Ccnsd. Wright r. Leonard (18011, 11 O. 11. 

N. S. 258. Apprvd. Earle v. Kingseole, [19001 2 Cb. 585. 

Distd. Jlurdett v. Horne (1911), 27 T. L. H. 40‘2. Folld. 

Cole, v. Do T ration!, [191711 K. It. 1)11 . Consd. Edwanin r. 

Porter, MeNoall r. lHnves, [I923| 2 K. B. 538. Apld. 

Edwards r. Porter, 11925 1 A. 1. Refd. Bartlett r. 

W ells (1802). 1 B. & S. 830 ; De Boo r. Foster (1802), 12 

C. B. N. S. 272 : lie Beauchamp. Hr p. Beauchamp (1901), 

73 L. J. K. It. 311 ; Leslie r. Shell!, [19141 3 Iv. B. 007. 

1884. Acceptances acceptances of 

husband.] — -Wright v. Leonard, No. 1817, ante. 

1885. Of authority to contract for 

husband.] — A married woman, to enable a friend 
to borrow money, handed him a life insurance 
policy belonging to her husband &, at the request 
of the intending borrower, signed her husband’s 
name to a document drawn up by the proposed 
lender authorising liim to hold the policy as 
collateral security for the borrower’s promissory 
note. Belying on this document the lender 
advanced the money to the borrower, who did 
not repay it. These acts of the wife were done 
without the knowledge or authority of her hus- 
band. In an action by the husband against the 
lender to recover the policy the lender counter- 
claimed against the husband & wife for the 
fraud of the wife : — Held : the wife warranted 
either that the document was a genuine document 
or that she had her husband’s authority to sign 
it ; her fraud was therefore connected with a 
contract, & the husband was not liable. — M cNeall 
v. Hawks. [1923| 2 K. B. 538; 92 L. J. K. B. 
729 ; 129 L. T. 170 ; 39 T. L. B. 302 ; 67 Sol. Jo. 
483, 0. A. 

Annotation : — Consd. Edwards v. Porter, [1925] A. (\ 1. 

1886. .] — Edwards v. Porter, 

No. 1851, ante. 

1887. Employment of servant by wife — 

Injury in course of employment.] — A chauffeur 
employed by a married woman in & about her 
garage was injured in the course of his employ- 
ment through the defective condition of the garage. 
He brought an action against the married woman & 
her husband for an alleged tort committed by the 
former : — Held : the tort, if any, arose out of the 
contract of employment & the husband was not 
liable. - (Vile v. De Trafford, [101 7] 1 K. 11. 911 ; 


86 L. .T. K. B. 704 ; 117 J*. T. 224 ; 33 T. L. It. 
249 ; 61 Sol. Jo. 354, D. 0. 

Annotation : — Consd. Kd words v. Porter, [1925] A. C. 1. 

1888. Liability of married woman — Sued in tort 
— On obligation arising from contract.] — The rule 
is plain, both as to married women & infants, 
that you cannot by suing ex delicto change the 
nature & extent of their liability (Byles, J.). — 
Burnard v. Haggis (1863), 14 0. B. N. S. 45 ; 
2 New Itep. 126 ; 32 L. J. 0. P. 189 ; 8 L. T. 320 ; 
9 Jur. N. 8. 1325 ; 11 W. It. 644 ; 143 E. It. 360. 

Annotations : — Apprvd. Leslie r. Slieill, [1914] 3 K. B. 907. 
Reid. Wal lev r. Holt (1879). 35 L. T. 93! ; Earle r. 
King’seote, 1 1 000) 1 C)i. 203; Fawcett- r. Sinellun^t 
<191 4), 84 L. J. K. B. 4 73. 


Sub-sect. 9. —Torts authorised by Husband. 


liability of principal for torts of agent, see 
Agency, Vol. I., pp. 594 ct seq. 

1889. Husband liable.] — A baker was desirous 
of disposing of liis shop <te the goodwill of his 
business, & in consequence an advertisement was 
inserted in a newspaper, stating that tlie house 
was doing twelve sacks a week. The advertise- 
ment was inserted by the broker in consequence 
of a conversation with the baker’s wife, who 


managed the business for liim, in which conversa- 
tion she told the broker that they did between 
nine & ten sacks a week, upon wliicli he said : 
“ We must make it twelve for the paper.” In 
consequence of the advertisement, a person 
desirous of purchasing, went to the wife, & said to 
her : ” Are you really doing anything like this 
business ? ” to which she replied : “ Yes, we are 
doing eleven sacks,” & appealed to the man in the 
shop who confirmed her statement. Tlio baker 
liimsclf did not appear at all in any part in the 
transaction, except that he received the purchase 
money, & paid the broker his commission. In 
an action brought by the purchaser on the repre- 
sentation contained in the ad vertisement : — Held : 
the baker was personally A individually answer- 
able in damages, inasmuch as though he did not 
make any representation himself, yet he made the 
wife his agent, & was bound by her statements. 
Taylor v. Green (1837), 8 0. & P. 316, N. P. 

1890. .] — Testator by will bequeathed the 

income of a fund in trust for his niece, a married 
woman, for life, for her separate use, without 
power of anticipation, <te subject thereto for her 
children. By a codicil testator, after reciting that 
Ids niece’s husband was dead, directed, that if 


she should marry again without the consent of the 
trustees, the benefit given to her under the will 
should cease, & she should take an annuity of £50 
a year. The niece married again without the 
trustees’ knowledge, & after they had refused 
their consent. She afterwards filed a bill 
describing herself as aVvidow, & made an affidavit 
declaring she was not married. In that suit 
certain orders were made in her favour. After 
her death the trustees discovered the marriage 
& filed a bill against the surviving husband, 
charging against him fraud, & subornation of 
perjury. It appearing from the evidence that the 
husband was cognisant of his wife’s rights, & of 
the filing of the bill, he was decreed to recoup to 
the estate the sums that had been paid on the false 
statement of his late wife, & to pay the costs of 
pltfs., so far as they arose out of the allegations 
of fraud which had been established. Charlton 
v. COOMBES (1863), 4 Cliff. 382 ; 8 L. T. 653 ; 
9 Jur. N. 8. 904 ; 1 1 W. B. 1038 ; 66 E. B. 754. 

1891. .] — Under what circumstances is a 
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Sect. 2. — Torts: Subjects, 0 & 10. Sect . 3. Part 
XI. Sect. 1 : Sub-sect. 1 .] 

wife the agent of the husband in order to render 
him liable for the consequences of orders in his 
business given by her in his absence '.—Held : a 
husband was liable in damages to a. servant who 
had sustained injury by riding in a defective cart 
bv the direct ions of the wife. — Miell r. English 
(1860), 35 L. T. 249, N. P. 

1892. .] — Burdett v. Horne, No. 1877, 

ante. 


Sub-sect. 10. — Pleading. 

1893. Inconsistent defences by husband & wife — 
Libel by wife.] — Beaumont v. Kaye, No. 1850, 
ante. 


Sect. 3. — BREACHES OF TRUST AND 

DEVASTAVIT. 

See, go ter ally. Trusts & Trustees. 

See , now. Married Women’s Proper! v Act, 1882 
(c. 75), ss. 1 (2), 24. 

1894. Breach of trust— Liability of husband — 
Though separated.] — Husband, though parted 
from his wife, charged in equity with Ids wife’s 
wasting of goods, which were devised to her for 
her life only. — Paget (Lord) v. Bead (1082), 1 
Vera. 143 i Eq. Cas. Abr. 01 ; 23 E. B. 375. 

1895. — .] — Testator bequeathed an 

annuity, charged upon certain real estate, to A., 
an unmarried woman, in trust to pay & apply the 
same in her discretion for the benefit of B., then an 
infant, during his life, & for his advancement, 
maintenance, or support, or otherwise for his 
benelit, & without being responsible or answerable 
for any of the moneys so laid out, or the exercise 
of the discretion so vested in the trustee as to the 
mode & extent of expending <fc laying out the same. 
After the death of the testator, A. married, & on 
the occasion of the marriage certain property was 
settled for her separate use. Her husband allowed 
her to receive the annuity or legal rentcharge, 
& she misapplied it : — Held : A.’s separate estate 
was not chargeable with the moneys so mis- 
applied, but the husband only was liable, the 
tort being his, A there being no difference between 
general torts in reference to trusts & general torts 
at law. — Wainford v. Heyl (1875), L. K. 20 Eq. 
321; 33 L. T. 155; 39 J. P. 709; suf) rtom. 
Waynford v. Heyl, 44 L. J. (Jh. 507 ; sid) nom. 
Warnford v. Heyl. 23 W. R. 848. 

Annotations :■ — Refd. He Turnbull, Turnbull v. Nicholas, 

II 5100 j 1 Ch. 180; Ed war tin r. Porter, [1925] A. C. 1. 

Mentd. Collett v. Dickinson (1878). 20 W. It. 403. 

1896. .] — The defaults of a ferric 

trustee during coverture are chargeable to her 
husband. Testator appointed his wife & two 
others exors. & trustees ; directed his business 
& a leasehold house to be sold, & gave the residue, 
which was principally leasehold property, to his 
wife, directing that if she married again it should 
be settled to her separate use for life ; then he 
bequeathed the house if not sold, & the money 
settled as above stated & all money, etc., so 
settled upon her for her lifetime, to certain other 
persons ; but if his wife should not marry again 
he loft the property to her own disposal at her 
death. The widow married again two years after 
testator’s death ; the leaseholds were not con- 
verted, & she received the entire income till her 


death, twenty-nine years afterwards, by which 
time the greater portion of the terms of years had 
run out. Her second husband, who survived his 
wife & her co-trustees, never acted in the trust : — 
Held : the leaseholds ought to have been converted 
upon the widow’s second marriage, & the second 
husband was liable as a trustee having legal 
control over the trust property, for a breach of 
trust in permitting the tenant for life to receive 
the entire income of the unconverted property. 
The husband was ordered to recoup to the trust 
estate the difference between the income of the 
leaseholds received by himself or liis wife during 
the coverture, & the dividends wliich would have 
been produced by a sale thereof at the time of her 
marriage & investment of the proceeds in Consols. 
Sernble : the excess of income thus received by 
the tenant for life must be held as received by her 
husband through her bands. — Re Smith’s Estate, 
Ci afford v. Washington (1879), 48 L. J. Ch. 205 ; 


40 L. T. 389. 

1897. Breach arising from negligence.] 

—A husband’s liability for his wife’s breaches of 
trust extends to breaches of trust arising from 
negligence <S& is not confined to losses caused by her 
active misconduct. — B aiun v. Hughes (1880), 
31 Ch. 1). 390 ; 55 L. .1. Ch. 472 ; 51 L. T. 188 ; 
34 W. B. 311 : 2 T. L. B. 270, C. A. 

A n notations : — Mentd. lie. Partiuffton, Darlington v. .Alloa 
(1887), 57 L T. 651 : Hacon Camjjhauscn (1888). , >8 
1j. T. 851 ; Myth r. Fliulffatr, Morgan '’.Myth, Mnith t\ 
Myth, 118911 1 Cm. 337 ; Elvidgo v. llollingham (1893), 
37 Sol. Jo. 000; Chilling worth v. Chambers, 11890 M C h. 
085; Robinson r. Harkin, [1890] 2 Ch. 4U> ; AY rumor. 
Barker r. Ivimey, [1897] 1 Ch. 530 ; lie Taylor, Atkinson 
V. Lord (1900), 81 L. T. 812. 

-1898, Liability of wife— Trust funds be- 

coming assets of wife.] — Tlie rights of married 
women may be barred, their estates affected, by 
active participation in breaches of trust, Ac if, 
their powers having been exercised by will, the 
trust funds become their assets, they must be 
liable for those breaches of trust. But the fact 
of a married woman having permitted her husband 
to receive the trust funds does not preclude a 
right to relief by her or her appointee, for that 
would he to defeat the purpose lor which the 
trust was created, the protection of the wife against 
the husband. — Hughes v. Wells (1852), 9 Hare, 
749 ; 20 L. T. O. 8. 130 ; 10 Jur. 927 ; 08 E. R. 
717. 

Annotations : — Refd. Vaughan v. Vainlcrslvgcn (1853), 2 
Drew. 165 ; .Johnson r. Gallagher (1801), 3 Do G. 1 Ac .1. 
494. Mentd. Campbell e. Jngilby (1857). ^9 L J . O. S. 
287 ; Shattook v. Shattock (1800), 14 L. T. 452 London 
Chartered Hank of Australia r. Lemptiere (1873), L. It. 
4 D. C. 572 ; Hr Harvey’s Estate, Godfrey v. Harben 
( 1 879), 13 Oh. 1). 210; He Armstrong, Hx j). Gilchrist 
(1880), 17 Q. R. I). 521 ; He Whitaker, Ainley v. Ainley 
(1897), 41 Sol. Jo. 209. 

1899 . .] — In 1870 deft., a married 

woman, agreed to grant a lease of a piece of land 
to V., when he should have built a messuage 
thereupon, V. to have an option of purchasing 
the freehold. In 1877 V. assigned the agreement 
to pltfs. by way of mtge. In 1878 deft, conveyed 
the land to V. : — Held: (1) assuming that deft, 
had notice of the assignment of 1877, she had not 
committed a tort, but a breach of trust or implied 
contract which was not such an engagement as 
would have bound her separate estate before 
Married Women’s Property Act, 1882 (c. 75) ; 
(2) Married Women’s Property Act, 1882 (c. 75), 
s. 1 (2), is not retrospective as to engagements by 
a married woman. — D avies v. Stanford (1889), 
01 L. T. 234. 

Devastavit.] — See Executors, Vol. XXIV., 
pp. 658 et seq . 
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Part XI. — Contracts for Separation. 


Sect. 1. — VALIDITY. 


Sub-sect. 1. — In General. 

1600. Presumption of legality — Until contrary 
proved — Onus of proof of illegality.] — A separation 
deed recited that divers unhappy differences sub- 
sisted between the husband A wife, in consequence 
of which they had agreed to live separate. The 
husband then covenanted to pay an annuity to a 
trustee for the wife during her life ; but there was 
no covenant on the part of the trustee, or any 
other person, to indemnify the husband against 
the debts of the wife. The husband died, A the 
annuity became in arrear : — Held : the covenant 
might be enforced against the husband’s exors. ; 
for, there being no evidence to the contrary, there 
might have been circumstances, alluded to by the 
recital, which would have warranted a divorce 
a mens a ct thoro ; but that the covenant, being 


voluntary, could not be enforced against the 
husband's creditors. — O lough v. Lambert (1839), 
10 Sim. 174 ; 3 Jur. 672 ; 59 E. It. 579. 

Annotations : — Reid. Wilson v. Wilson (18-18), 1 H. L. Cas. 
>38. Mentd. Eletehcr v. Hotelier (1844), 4 Hare, 07 ; Hr. 


Cavendish Browne’s Settlmt. 
(15)10), 01 Sol. Jo. 27. 


Trusts, Horner v. Kawle 


1901. Execution of deed as consideration for 


promise to pay.] — A deed of separation between a 
husband A his wife having been drawn up, but 
not executed by the husband : — Held : his 
executing such deed was a legal consideration for 
an agreement, by a third person, to pay a sum of 
money to the husband towards the discharge 
of certain debts A expenses, for which the husband 
was solely liable. — .Jones v, Waite (1842), 9 (i. 
A Fill. 101 ; 4 Man. A (l. 1104 ; 5 Scott, N. R. 
951 ; 6 Jur. 053 ; 8 E. It. 353, II. L. ; afltj. (1839), 
5 Bing. N. V, 341, Ex. Ch. ; sub vom. Waite v. 
Jones (1835), 1 Bing. N. (\ 656. 

Annotations : — Consd. Wilson v, Wilson (1848), 1 11. L. Can. 
5 3 8 . Reid. Evans v. Janos (1838). 3 J. J\ 274 (lough f. 
Hum hell (1835)), 10 Sim. 171 ; Lmmd v. (Jrimwade 
(1888), 39 Ch. J>. G0.>. 


See, also , Nos. 1924, 1925, post,. 

1902. Deed partly valid & partly invalid — Whether 
divisible.] — Qu, : Whether an ant-e-nuptial con- 
tract, when ‘by the intended husband agreed to 
secure to the intended wife an annuity for tier 
separate maintenance in the event of his death, or 
any separation taking place between them during 
their lives, is void ; A, if not, whether such con- 
tract is valid so far as it is intended to secure an 
annuity to the wife in case of a separation or 
divorce for any cause ; or whether it is valid to 
the extent of securing the annuity to the wife in 
case of desertion by the husband, or divorce 
without misconduct on the part of the wife ; or 
whether it is valid only to the extent of securing 
the annuity to the wife in the event of her sur- 
viving the husband. — OocKSKPGE i\ Cocksedge 
( 1845), 5 Hare, 397 ; 07 E. It. 966. 

1903. Deed & agreement for separa- 

tion distinguished.] — (1) A married woman having 
instituted proceedings against her husband in 
the ecclesiastical ct. for a divorce, on the ground 
of adultery A cruelty, an agreement for a separa- 
tion was made & signed by husband A wife, 
but not by any trustee on the lady’s part, 
although a trustee was nominated in the agree- 
ment. Upon this the wife abandoned her suit. 
A deed, to which the trustee was made a party, 
was afterwards, in conformity with the agree- 
ment, prepared & engrossed, but the husband 


refused to execute it. The agreement, amongst 
other things, contained provisions as to the 
custody of the children, by which two would 
remain in the wife’s custody A to the exclusion 
of the husband, A by which, in case one of the 
children residing with her should die, the husband 
should resign to her one of those residing with 
him. A demurrer for want of equity to a bill 
filed by the lady for specific performance of the 
agreement having been allowed, i>ltf. appealed : — 
Held : the provisions as to the custody of the 
children being against public policy, A an agree- 
ment for separation only having been executed, 
the ct. was bound to allow the demurrer. 

(2) Where a deed of separation has been exe- 
cuted, the ct. will enforce such parts of it as are 
valid, A reject the rest ; but seem in a mere agree- 
ment, which must be enforced in its entirety, if 
at all. 

(3) Agreements for a separation between hus- 
band A wife are rather tolerated than encouraged 
by a ct. of equity (per Cur.). — Vansittart v. 
Vansittart (1 858), 2 Do G. A J . 249 ; 27 L. J. Ch. 
289 ; 31 L. T. O. 8. 4 ; 22 J. P. 704 ; 4 Jur. N. 8. 
519 ; 6 W. K. 386 ; 44 E. R. 984, L. O. A L». JJ. 

A nnoUitions : — As to (1) Consd. Swift r, Swift (1865), 34 

Boav. 200; Hart v. Hart (1881), 18 Ch. H. b70 ; Hr 

Hi Ice. Nttwab Nazim of HcriKiUYs Infants (188.0), 5.1 L. I. 

711. Refd. Waliomi v. Witlmnd (1858), John. 18 ; 

Hr Mathew’s Settlmt. Trusts (1859), 5 Jur. N. S. 184 ; 

Hamilton r. Hector (1871). « Ch. App. 701 : t’nhil r. 

Cahill (1883), 8 App. Cas. 420. As to (2) Consd. Hamilton 

v Hector (1872), L. K. 13 Eq. 511. Reid. Crouch v. 

Waller (1859), 4 He U. A J. 302 : Hunt v. Hunt. (1802), 

31 \ t , J. Ch. 101 ; Cahill v. Cahill (1883), 8 App. Cas. 420 ; 

Butler v. Butler (1885), J(> Q. B. D, 374. As to (3) Refd. 

Clark i\ Clark (1885), 10 P. 1). 188. 

1004, .] — Merryweath er v. Jones, 

No. 1940, post* _ . - .. 

1905. .] — A husband who, by Ins mis- 

conduct, had proved himself unfit to have the 
custody of his children, executed a separation 
deed, by which lie covenanted that his wife should 
live separate, A that his children should at all 
times be under her sole care A management, A 
that he would pay her certain annuities for her own 
maintenance A that of the children ; Held : 
(1) under the circumstances, the covenant 
excluding the paternal right was not void as 
opposed to public policy ; (2) it did not vitiate 
the rest of the deed ; A accordingly a decree made 
by the M. of the It., at the suit of the wife, for 
payment of the annuities, A restraining the hus- 
band from removing or interfering with the chil- 
dren, was affirmed, on appeal, with a variation, 
however, making the injunction operate until 
further order only. 

(3) The covenant was that the children should 
at all times thereafter be under the sole care, 
management & protection of the wife. Theie 
might thereafter be misconduct on her part, or 
other circumstances might arise to render it 


710; 0 New Rep. 137 ; 34 L. J. (’h- •*''* *, • 1 ~ 

L. T. 435 ; 29 .T. P. 013 ; 11 Jur. N. S. 4ob ; hi 
W. R. 731 ; 40 E. R. 1095, h. JJ. r 

AU i tS SSfifi. ‘ Refd” Hamlinm °r. Hector "(1 87 1 )." 0 

Oil* App* 701* y 0 fp 1* T) 

1906* — •] — ^ 1# (1S92), 8^ r. L* R* 

630 ; sub now . Brunton r. Dixon, 36 Bol. Jo. 
550. 
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Sect. 1. — Validity : Sub-sects. 1,2 ct; 3, A. 

1907. Proof of validity — Prior to appointment of 
new trustees.] — Upon a petition to appoint new 
trustees of a separation deed, on the death of the 
sole trustee, it was objected that the deed was 
void, in consequence of the father's thereby 
abandoning his right to the custody of his children. 
The ct. declined on this occasion deciding as to its 
validity, but appointed new trustees to protect 
the property . — He Matthews (1859), 20 Iieav. 
403 ; 28 D. J. Ch. 295 ; 32 L. T. O. S. 289 ; 5 
Jur. N. S. 184 ; 7 W. 11. 224 ; 53 K. R. 970. 

1908. Provisions separated into two deeds.] — 
Dltf. & her husband, owing to unhappy differences, 
agreed to separate, the husband by a memorandum 
of agreement covenanting with trustees to settle 
£00 a year upon her for her life for her separate use. 
This annuity not being paid, pltf.’s mother brought 
an action against the husband for necessaries 
which she had supplied to pltf. & her children. 
A verdict was taken by consent, & the matters 
in dispute referred to arbitration. Under the 
award of the arbitrator a deed of separation was 
executed whereby, amongst other things, it was 
agreed that the wife should maintain & educate 
the children so long as the annuity of £00 a year 
was paid to her. There was also a proviso that; 
if the husband & wife again cohabited the deed 
was to be void. By a deed of same date, & also 
made in pursuance of the award, an annuity of 
£00 was given to the wife for her separate use. 
The husband & the wife sometime afterwards 
cohabited for a few weeks, but again separated. 
The annuity not being paid, the wife liled a bill 
against the trustee, which the M.R. dismissed, 
he considering that the two deeds must be treated 
as one transaction, & that as the separation deed 
contained a clause, the maintenance of the 
children by the mother, contrary to public policy, 
both deeds were void: — Held: (1) the deed of 
settlement was independent of the deed of separa- 
tion. <te therefore the annuity of £00 was absolute ; 
(2) the husband, by cohabiting again with his 
wife, had put an end to the agreement that she 
should maintain the children. — Grouch v. Waller 
(1859), 4 De G. & J. 302 ; 33 L. T. O. S. 215 ; 
7 W. R. 523 ; 45 E. R. 1 17, L. O. 

Annotation : — As to (1) Refd. Nieol v. Nieol (1880), 31 Ch. 1) 

5 24. 

1909. Necessity for stamp — Admissibility in evi- 
dence of agreement — In proceedings for separation.] 

— On an application by a wife for an order of 
separation from her husband, a written agreement 
of separation between the parties, if it is 
unstamped, is not admissible in evidence to prove 
that their separation was by agreement. — E enul 
v. Fen oh, [1914] P. 274 ; 84 L. J. P. 29 ; 112 L. T. 
173 31 T. L. It. 45 ; 59 Sol. Jo. 42, I>. C. 


Sub-sect. 2. — Contracts for Immediate 

Separation. 

1910. Whether court will support.] — The ct. 

will not establish an agreement between a man &> 
his wife to live separate. — Wilkes v. Wilkes 
(1757), 2 Dick. 791 ; 21 E. It. 478. 

1911. .] — The ct. will not interfere in an 


agreement between baron & feme , whereby the 
feme is to give up part of her separate property 
to the husband in consideration of their living 
separate, although the application be made to the 
ct. by the feme. — Durand v. Durand (1789), 2 
Cox, Eq. Cas. 207 ; 30 E. It. 90, L. C. 

1912. .] — Agreements by husband & wife 

to live separate are legal. If you intend to set 
up adultery to avoid such agreement you ought 
to plead it. If the parties live together after the 
agreement, that will put an end to it. The wife’s 
conduct towards her husband on coming back, 
is evidence on action by her trustee for the separate 
maintenance. — Scholky v. Goodman (1823), 1 
C. P. 30, N. P. : subsequent 'proceedings, 1 Bing. 
349. 

Annotation : — Mentd. Fearonr. Aylosford (1881), 14 Q. B. D. 

792. 

1913. .] — Sanders v. Rodway, No. 2138, 

post. 

1914 . Wilson p. Wilson, No. 2139, post. 

1915. .] — Vansittart v. Vansittart, No. 

1903, ante. 

1916. -.] — Qu. : whether this ct. can 
sanction or consider as binding any agreement 
for a husband eSc wife to live apart. — Hayward v. 
Hayward (1859), 1 Sw. <fc Tr. 333 ; 101 E. R. 753. 

1917 . Civil & ecclesiastical law distin- 

guished.] — Hunt v. Hunt, No. 2141, post. 

1918. .] — A mutual agreement between 

husband & wife to live separate refused to be made 
an order of ct. — Kirkaldy v. Kirkaldy (1801), 

4 New Rep. 44 7. 

1919. — — .] — Besant v. Wood, No. 2090, post. 

1920. .J — (1) A deed of separation between 

husband & wife is not contrary to public policy, 
&; may be so framed as to be a good answer to a 
suit for restitution of conjugal rights. 

(2) Renunciation by the husband of his rights 
in his wife’s property constitutes a valuable con- 
sideration sufficient to support the engagements 
entered into with him (Sir .James Uannen, P.). 
Marshall v. Marshall (1879), 5 P. D. 19 ; 48 
L. J. P. 49 : 39 D. T. 010 ; 27 W. R. 399. 

Annotations : — As to (1) Consd. Besant v. Wood (1871)), 

12 Oh. D (i0. r > ; Clark v. Clark ( 188.)), 10 I’. D. 188 ; Welch 

v. Welch 11910), 85 L. J. I*. 188. Refd. Aldridge v. 

Aldridge (1888), 13 P. B. 210; McGregor r. McGregor 

M888), 20 Q. B. J). 529 ; Russell v. Russell, 11895] P. 31. > ; 

Gleig v. Glcig (1900), 22 T. L. 1L 710; Kennedy e. 

Kennedy, [1907] P. 4 9. 

1921. Agreement on compromise of legal pro- 
ceedings — Proceedings for assault.] — (1) The ct. 

will decree specific performance of an agreement 
for separation between husband & wife, although 
the agreement was made on a compromise of 
indictments preferred by the wife against the hus- 
band & others, for assaults on her. It is not illegal 
to compromise indictments for a misdemeanour ; 
secus , as to indictments for felony. 

(2) Where, in an agreement for a separation 
between husband & wife, trustees covenant to 
indemnify the husband against the wife’s debts, 
that is a sufficient consideration for the agree- 
ment ; & the ct. will not refuse to carry such an 
agreement into effect. — Elwortiiy v. Bird (1825), 
2 Sim. & St. 372; 3 L. J. O. S. Ch. 190; 57 
E. R. 388. 

Annotations : — As to (1) Refd. Keir r. Leeman (1814), G 

Q. B. 308 ; Wilson v. Wilson (1845), 14 Sim. 405. 

(J laterally, Mentd. Swinfontn Swinfen (1857), 24 Beav. 549, 


PART XI. SECT. 1, SUB-SECT. 2. 

1910 i. Whether court will support. J— 
An agreement on good eonsideratloi 
between a husband & wife for ini me 
diato separation is binding & will b 
enforced. — C’hkistofferson v. Gurus 
TOFFKRSON, [1921J 3 W. VV. R. 545 
4 D. L. R. 907.— CAN. 


1910 ii. .] — A contract between 

spouses to live separuto & apart is one 
which may be upheld & enforced. — 
COUKTNEV V. C'OUKTNE V, [1923J 2 

I. R. 31— IR. 

e. Agreement, on compromise of legal ! 

-Proceedings for slander, j 


— 8. & K. agreed by deed to live 
apart. K. agreed to pay H. a certain 
sum per month, no period being 
mentioned for the continuance of the 
payments. S. agreed, in consideration 
of the monthly payment, to withdraw 
proceedings ponding against K. upon 
a complaint winch on the same day 
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1922. — .] — McGregor v. McGregor, 
No. 2004, post 

1923. Threatened proceedings.] — By post- 

nuptial settlement all the husband’s property 
was vested in a trustee, in trust for the wife for 
life, for her separate use, but without power 
of anticipation, remainder to the husband abso- 
lutely ; with a proviso, that if she should leave 
him on any account, except by his permission, or 
by reason of his breach of the laws against her, she 
should forfeit all interest under the settlement. 
Differences having arisen, articles of arrangement 
were agreed upon, by which the parties were to 
live separate A the wife was to have a fixed 
income, A a formal deed of separation was to be 
drawn up A executed. The husband threatened, 
unless this arrangement were carried out, to 
impeach the wife’s interest under the settlement 
in various ways, A in particular it was clear that 
the whole of the premises were in his power, the 
settlement being voluntary, A that he might sell 
the whole to any purchaser for valuable con- 
sideration, A waste the proceeds : — Held : the 
arrangement was beneficial to the lady A ought to 
be carried out, the deed of separation to be settled, 
if necessary, by the judge. — Smith v. Smith 
(1854), 18 Jur. 1021. 

1924. Separation in fact must take place.] — 

(1) Where a deed was made between husband, 
wife, A a trustee, providing a separate maintenance 
for the wife, A purporting to be made in contempla- 
tion of an immediate separation, but, in fact, no 
separation then took place, nor was intended to 
take place at that time : — Held : the deed was 
void. 

(2 ) Soluble : where, in pursuance of articles of 
separation securing a maintenance to the wife, she 
quits her husband’s house against his wishes, A 
continues to live apart from him, although lie is 
willing, A wishes to receive her back, A provide 
for lior in his own house, he is not liable to be sued 
by tradesmen for debts contracted by her, even for 
necessaries. 

(3) A deed providing for an immediate, A, in 
some cases, for a future separation of husband A 
wife, may be valid in law. - Hind ley v. West- 
meath (Marquis) (1827), 0 B.~ A C. 200 ; 9 Dow. 
A By. lv. B. 851 ; 5 D. J. O. S. K. B. 115 ; 108 
E. B. 427. 

Annotation; s* : As in (1) & (3) Consd* Westmeath r. Salis- 
bury (1S3I), 5 Bli. N. 8. 339. Rcfd. Wilson v. Mushctt 

(1832), 3 II. A Ad. 743 : Jones r. Waite (1839), 5 Bin*?. 

N. O. 311. (Je rurally, Mentd. Mizen v. Pick (1838), 3 

M. AW. 481 

1925. .]— By a deed, which recited that B. 

A his wife had agreed to live apart from each other 
during the remainder of their lives “ upon the 
terms A conditions thereinafter contained,” B. 
covenanted with trustees to allow his wife to live 
separate, A settled a sum of money upon trust 
for liis wife for her life, A for their children after 
her death, with a proviso that if 13. & his wife 
should afterwards agree by writing under their 
hands, attested by two witnesses, to cohabit 
together, the income of the trust fund should be 
paid to B. during such cohabitation, A the trustees 
covenanted to indemnify B. against his wife’s 
acts A engagements. No separation took place 
between B. & his wife : — Held : the deed was a 
separation deed & not a voluntary settlement, & 


as no separation took place it was wliollv void. — 
Bindley v. Mulloney (1869), L. It. 7 Eq. 348 ; 
20 L. T. 263 ; 17 W. R. 510. 

Annotations : — Consd. He Spark ’h Trusts, Spark v. Massey, 

[1904] I Oh. 451. Retd* Ruffles v. Alston (1875), 44 

L. J. Oh. 308. 

1926. Agreement for purpose of facilitating 
divorce.] — (1) A man, a native of England, mar- 
ried in England a woman, a native of France, & 
went to reside with her in France, where their 
children were born. Differences having arisen, 
the wife instituted a suit in England, where the 
husband was then residing, for a divorce, on the 
ground of cruelty & adultery, to which the hus- 
band filed a responsive allegation, & also caused 
a suit in Chancery to be instituted to obtain 
possession of the two youngest children, who had 
remained in France with their mother. The Lord 
Chancellor made an order for delivery of the 
children to their father, & a et. in France made an 
order for carrying it out. The wife appealed 
against both orders. An agreement was then 
signed by the wife in France, & by the husband in 
England, by which it was stipulated that the 
youngest child should be left with the mother ; 
that the wife’s appeals should be abandoned, «Ss 
also her suit for a divorce, & that she would 
facilitate the husband’s proceedings for a divorce, 
& that the husband would pay her an annuity & 
allow her access to all her children. The wife 
abandoned her appeals & her suit for a divorce, 
& the husband’s responsive allegation was also 
dismissed. The wife filed a bill to obtain access 
to her cliildren, & to have the annuity paid her : — 
Held : assuming the agreement to be one which 
was to be judged of by French law, & that it was 
valid by French law, it would not be enforced 
here, inasmuch as the stipulations that the 
youngest child should, in contravention of the 
order of the Lord Chancellor, be delivered to his 
mother, A that the wife would facilitate the hus- 
band’s proceedings for a divorce, were contrary 
to the laws A policy of England. 

(2) The case of Wilson v. Wilson, No. 2139, post, 
does not alter the rule, that husband A wife cannot 
effectually contract for a separation without the 
intervention of a third party. - -Hope v. Hope 
(1857), 8 De G. M. A G. 731 ; 26 L. J. Ch. 417 ; 
29 L. T. O. S. 4 ; 3 Jur. N. S. 151 ; 5 W. B. 387 ; 
11 K. R. 572, L. JJ. 


Annotations : — As to (1) Consd. Yansittart v. Vansiflart 
(1858), 2 De G. & J. 249 ; Hart v. Hart- (1881), 50 L. J. Ch. 
097. Refd. Childers v, Childers (1857), 30 L. T. O. 8. 3 ; 
Walrond v. Wall ond (1858), John. 18 ; He Mathew ’h 
Scttlmt. Trusts (1859), 5 Jur. N. 8. 184 ; Kaufman v. 
CSerson, [1904 J 1 K. 13. 591 ; Saxby v. Fulton, [1909 J 
2 K. 13. 208 ; Ertel Richer n. ltio Tinto Co., Dynarnit 
Act., v. .Same, Vereinigte Kdnigs A Laura -Hutto Act. r. 
Same, [1918] A. C. 200 ; Aksionaimoyo Obschostvo 
A. M. Luther v. Sasor, [1921] 3 K. B. 532. 


1927. Agreement in contravention of order of 
court.] — Hope v. Hope, No. 1926, ante. 


Hub-sect. 


3. — Contracts for Future 
Separation 


A . In General. 

1928. Whether valid.] — How far a et. of equity 
will allow of agreements for a separate main- 
tenance. 

Where agreements have been made for pin 


she had laid against Iiim for unlaw- 
fully publishing oral defamatory mat ter 
about her i—lJcld : (1 ) such agreement 
was not void for uncertainty, as it 
must, be construed as meaning that K. 
would pay 8. the specified monthly 
sum during their joint lives ; (2) as 

the offence the subject-matter of tho 


prosecution was not of a public nature, 
but was one for which the injured 
person could sue & recover damages, 
the general rule of law that an agree- 
ment to stifle a proseeutiou is contrary 
to public policy A void did not apply. 

KERKIIKJK V. SlMMONDS (1906), 4 

C. L. R. 253 — AUS. 
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1928 i. Whether valid. ]--An agreement 
for future} separation is contrary to 
public policy A will not be enforced.- - 

CllKISTOFFEUHON V. CrTltWTOFFKKSOX, 

[1924] 3 W. W. R. 545 ; 4 D. L. R. 
967.— CAN. 
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& ‘ccL L- -Falirft/y ; 8 ^ub-secL 3, A. B.1 

money, or separate maintenance, if the wife refuses 
to live with her husband without having sufficient 
reason for doing so, the ct. always refuses to aid her 
(Lord Hardwicke, L.C.). — Vane (Lord) v . Vane 
(Lady) (1740), Barn. Ch. 135 ; 27 E. IL 585, 
L. O. 

1929 . .] — A covenant by a husband to pay 

t o trustees a certain annual sum by way of separate 
maintenance for Ids wife in case of their future 
separation, with the consent of such trustees or 
their exors., etc., is valid in law. — Bodney (Lord) 
v. Chambers (1802), 2 East, 283 ; 102 E. B. 377. 

Annotations : — Expld. Chambers v. Caulfield (1805), 2 Smith, 
K. B. 350. Consd. St. John i\ St. John (1805), 11 Ves. 
526 ; Jones v. Waite (1830), 5 Bing. N. C. 341. Refd. Jee 
r. Thurlow (1824), 2 B. & O. 547 ; Vandciguebt v. Do 
Blatiuieic (1830), 5 My. & Cr. 220 ; Hunt r. Hunt (1861), 
31 Peav. 80 ; Re Meyrick’s Settlmt., Meyrick v. Meyrlek, 
11921] 1 Ch. 311. 

1930 . .] — Qu. : as to the validity in law 

or equity of articles between husband Ac wife 
for future separation, even w T ith trustees, in this 
instance, providing that the wife may at any time 
with the assent of the trustees or the survivor, his 
exors. or administrators, separate, Ac take away 
the children.- - St. John (Lord) v. St. John (Lady) 
(1803), 11 Ves. 520 ; 32 E. B. 1192, L. C. 
Annotations : - Consd. Westmeath r. Westmeath (1821), 

Jae. 126 ; Jee t\ Thurlow (182-4), 2 B. Ac C. 547. Refa. 
Wo nail v. Jncob (181 7), 3 Mer. 256 ; JoneH v. Waite (1830), 
5 Bing. N. V. 341 : Frampton Frinupton (1841 ), 4 Beav. 
287 ; Wilson v. Wilson (184 8), 1 11. L. ("as. 538 ; Hope 
v. Hope (1857), 8 De G. M. & G. 731. Mentd. Vansittart 
r. Vansittart (1858), 2 De G. & J. 240. 

1931 . ,]-~Semble : a deed made between 

husband A wife A: a third person, a trustee, with a 
covenant by the husband to pay such third 
person an annuity, in case the wife should live 
separate Ac apart from her husband, Ac should 
take one of her children to reside witJi her, is 
void, as being a deed made in contemplation of a 
future separation at the pleasure of the wife, Ac 
therefore contrary to the policy of marriage. — 
Durant v . Titley (1819), 7 Price, 577 ; 140 E. B. 
1006, Ex. Oh. 

Annotations :■ - Distd. Jee t\ Thurlow (1824), 2 B. & C. 547. 
Consd. liindley r. Westmeath (1827), 6 B. A: C. 200. 
Apprvd. Westmeath v. Salisbury (1831), 5 Bli. N. S. 339. 
Consd. Vandorguoht v. J)e Blaguicru (1839), 5 My. Ac Cr. 
229. Refd. NVest nrieath ?*. Westmeath (1821), Jae. 126; 
He Merrick's Settlmt., Mcyriek v. Meyrick, (1921J 1 Ch. 
311. Mentd. Soholoy v. Goodman (1823), 1 Bing. 349. 

1932 . .] — Injunction to restrain proceedings 

at law for recovering an annuity secured to the 
wife by a deed of separation, not containing any 
covenant to indemnify the husband from her 
debts, refused. 

Qu. : whether a gift of an annuity to the 
separate use of a married woman on condition of 
her living apart from her husband is good. 

This is not only a deed contemplating a separa- 
lion to commence at a future time, but it also 
endeavours to avoid the effect of that doctrine, 
by wliicli it has been held that a deed of separation 
. . shall be rendered void by any future recon- 
ciliation. ... It has always seemed to mo very 
difficult to hold these deeds legal (Lord Eldon, 
C.). — Westmeath (Earl) v. Westmeath 
(Countess) (1821), Jac. 120 ; 37 E. B. 797, L. C. 

Amwtations : — Distd. Webster v. Webster (1853), 4 De 
G. M. Ar G. 437. Refd. Westmeath v. Salisbury (1831), 
5 Bli. N. S. 339; Vandergucht v. De Blanuiere (1839), 
3 Jur. 1110 ; Cartwright v. Cartwright (3 853), 3 De G. M. 
Ac G. 982 ; Hope v. Hope (1857), 8 De G. M. Ac G. 733 ; 
Vansittart v. Vansittart (1858), 2 De G. Ac J. 249; Re 
Hope Johnstone, Hope Johnstone v. Hope Johnstone 
(1904), 73 L. J. Ch. 321. Mentd. Re Lovell, Sparks v. 
Southall, [1920] 1 Ch. 122. 

1933 . .] — Hindley v . Westmeath (Mar- 

quis), No. 1924, ante. 

1934 . .]— By a deed dated in 1817, after 


reciting that disputes had existed between W., 
& E., his wife, & that they had been on the point 
of separation, it was witnessed, that in considera- 
tion that the wife had. consented to cohabit with 
the husband, he had covenanted with S., a trustee, 
to convey estates to his use, etc., for ninety-nine 
years, etc. The trusts of this term were, that in 
case the wifo should find herself compelled by a 
renewal of the disputes, to cease to cohabit with 
lier husband, or live apart from him, that a 
sufficient annuity for her separate maintenance 
should be raised out of the rents, or by sale or 
mtge. of the term ; & in that event the husband 
agreed to execute articles of separation. The 
deed contained no covenant . by the trustee, 
indemnifying the husband against the debts of 
the wife. After the execution of this deed, the 
husband & wife continued to live together. By 
an indenture in 1818, made between the husband 
& wife Ac trustees, after reciting that the husband, 
at the desire of the wife, had agreed to live separate 
& apart from her, Ac to allow her a separate main- 
tenance, the husband demised the estate to 
trustees for a term, to raise provisions for the wife 
Ac an infant daughter ; Ac the husband covenanted 
that the wife might Jive separate Ac apart from 
him, Ac free from his authority Ac control, etc. 
This deed contained no indemnity against debts. 
The parties continued to live in the same house, 
although they slept in separate rooms, Ac met at 
board, Ac appeared in the world as man Ac wife 
until June, 1819, w’hen they finally separated. In 
1822, the trustees in the deed of 1818, distrained 
upon the tenants of Die land charged with the 
annuity to the wife. Upon bill liled iri equity Ac 
appeal:- lleld: the deeds were void; the first, 
as providing for a prospective separation ; Ac the 
second, because there was a reconciliation. — 
Westmeath (Marquis) v. Salisbury (Marquis) 
(1831), 5 Bli. N. S. 339 ; 5 E. B. 349 ; sub nom . 
Westmeath (Marquis) v. Westmeath (Mar- 
chioness), 1 T)ow. Ac Cl. 519, !L L. 

Annotations : Distd. Wilson r. Mushett (1832), 3 B. Ac Ad. 
743. Consd. Vaudergnebt, v. Do Blaqniere (1839), 5 
Mv. Ac Or. 229. Distd. Webster w. "Webster (1853), 
22 L. J. Ch. 837. Consd. H. r. W. (1857), 3 K. Ac J.382 ; 
Re Hope Johnston, Hope Johnston v. Hope Johnston, 

1 1904 J l Ch. 470. Refd. Wilson r. Wilson (1848), 1 II. L. 
Cas. 538; Wilson v. Wilson (1851), 5 II. L. Cas. 40; 
Re Spark’s Trusts, Massey v. Spark (1904), 73 1,. J. Oh. 
259 ; Harrison v. Harrison, [191 0J 1 K. B. 35; Jie Mey- 
rick’g Settlmt., Meyrick v. Meyrick, [1921] 1 Ch. 311. 

1935 . . .] — Any agreement made before or 

after marriage, which contemplates a voluntary 
separation of husband Ac wife, is void as contrary 
to the policy of the law. 

By an ante-nuptial settlement property of the 
husband was limited during the joint lives of 
himself As wife, “ if she should so long continue 
to live with him, Ac should not live separate Ac 
apart from him through any fault of her own,” 
in trust for the separate use of the wife, without 
power of anticipation ; Ac after the decease of 
either, “ or in the event of the wife living separate 
Ac apart from her husband through any such fault,” 
for the survivor, or for the husband, as the case 
might be ; Ac after the death of the survivor, “ or 
in the event of tlie wife living separate Ac apart 
from her husband through any such fault as 
aforesaid,” for the children of the marriage : — 
Held : the limitations over upon the separation 
of the wife Ac husband were void as contrary to 
the policy of tlie law ; for such a limitation in 
favour of the husband, if valid, would be a direct 
inducement to permit a state of separation, 
capriciously commenced by the wife, to continue. — 
II. v. W. (1857), 3 K. Ac J. 382 ; 09 E. B. 1157. 
Annotations: — Distd. Marlborough r, Marlborough (1900), 
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83 L. T. 578. Consd. He Hope Johnstone, Hope Johnstone 
v. Hopo Johnstone, [1904] 1 Ch. 470. Refd. Bishop v. 
Bishop, Judkins v. Judkins, [1897] P. 138. 

1936 , ,] — Deed by which a husband makes 

a provision for his wife in case of a future separa- 
tion is radically defective. — Proctor v. Bobin- 
son (1866), 35 Beav. 329 ; 14 L. T. 42 ; 14 W. R. 
381 ; 55 E. B. 922 ; on appeal , 15 L. T. 431, 
L. XT. 


1937. Subsequent confirmatory agreement.] 

— Wife’s petition for restitution of conjugal rights. 
The husband pleaded agreement that the parties 
might live apart. The agreement produced was 
signed before the marriage ceremony, & provided 
that the parties might at all times after the 
marriage live separate & apart. This purported 
to be confirmed by an indorsed agreement signed 
by both parties immediately after the ceremony. 
The confirming agreement was indorsed upon the 
lirst agreement before the marriage, & the parties 
had at the same time agreed to execute it after the 
marriage : — Held : the two documents formed 
only one agreement, &, their object being against 
public policy, the agreement was void & afforded 
no defence to the wife’s petition. The first 
document being void could not be confirmed by 
the second. — Brodie v. Browe, [1917] P. 271 ; 
86 L. J. P. 140 ; 117 L. T. 542 ; 33 T. L. K. 525 ; 
62 Sol. Jo. 71. 

1938. Proviso in settlement — Ante-nuptial 


settlement.] — By articles before marriage, the hus- 
band covenanted to settle an annuity on the wife 
after marriage to be paid in the event of his deatli 
or any separation taking place: — Held: such a 
covenant was contrary to public policy & morality, 
& could not be enforced by a ct. of equity. — 
Cocks edge r. Cocksedge (1844), 14 Sim. 244; 
13 Tj. J. Ch. 381 ; 3 L. T. O. S. 374 ; 8 Jui*. 659 ; 
60 JO. K. 351 ; subsequent ‘proceedings (1845), 5 


Hare, 397. 

A n notations : -Distd. Marllio rough r. Marlborough (1900), 
83 Ij. T. 578. Refd. Brodie v. Brodie, 119171 P. 271. 


1939. .] — By an ante-nuptial 

settlement, the father of the husband conveyed 
freehold hereditaments to the use of trustees during 
the life of the wife, in trust for her separate use, 
subject to a proviso, whereby it was declared that, 
if a separation should take place by reason of any 
disagreement between the husband & wife, or 
otherwise, the rents & profits should, from the time 
of such separation, during the joint lives of the 
husband & wife, be paid to the husband : — Held : 
the proviso was in the nature of a condition, <fc not 
of a limitation ; & that it was void, as being con- 
trary to public policy. — Cartwright t\ Cart- 
wright (1853), 3 ])e G. M. & G. 982 ; 1 Eq. Rep. 

22 L. J. Ch. 841 ; 31 L. T. O. 8. 214 ; 17 
Jui*. 584 ; 1 W. B. 245 ; 43 E. B. 385, L. JJ. 
Annotations : — Apld. H. v. W. (1857), 3 K. &: J. 382. Distd. 
Marlborough v. Marlborough, 11901] 1 Ch. 16ft. Consd. 
He Hopo Johnstone, Hope Johnstone v. Hope Johnstone, 
[1904] 1 Oh. 470. Refd* He Lovell, Sparks v. Southall, 


[1920] 1 Ch. 122. Mentd. Spiers v. Hunt, [1908] 3 K. B. 
720. 

1940. Post-nuptial settlement.] — 

Where pltf., a married woman, when a minor, 
executed a post-nuptial settlement for the benefit 
of herself, her husband & the issue of the marriage, 
of property devised to her separate use, & on 
coming of age executed a subsequent deed for the 
appointment of new trustees to same, & after- 
wards, on the petition of her husband, by whom 
she had one child living, became divorced & 
married a second time. On a bill filed by pltf., 
by her next friend, seeking to set aside the settle- 
ment, on the ground (inter alia) that it contained 
a proviso defeating her interest under it in the 
event of her separating from her husband, & 
calling upon him to allow her alimony : — Held : 
the proviso was bad, must be declared void ; 
but there was no pretence for setting .aside the 
settlement, & the bill was ordered to be dismissed 
with costs, to be paid by the next friend, excepting 
so much as related to the proviso. — Mkrry- 
weatiier v . Jones (1864), 4 Gift:. 509 ; 10 X. T. 
62 ; 10 Jur. N. 8. 290 ; 12 W. K. 524 ; 66 E. K. 
807. 

1941. What amounts to — Trust for wife so long 
as she continues cohabitation.] — A trust for a wife 
so long as she shall continue the cohabiting wife 
of her husband, with a gift over to the husband, is 
a limitation & not a gift defeasible on the per- 
formance or non-performance of a condition. 
8ueh a trust is not void as being against j>ublic 
policy on the ground that it contemplates a future 
separation . — lie Hope Johnstone, JlorE John- 
stone v. Hope Johnstone, [1904] 1 Oh. 470 ; 
73 L. J. Ch. 321 ; 90 L. T. 253 ; 20 T. L. B. 282. 

B. In Reconciliation Agreements . 

1942. Whether valid.] — Husband A wife, who 
were separated, entered into an agreement in 
writing, providing for their living together again, 
<fc stipulating that, in the event of a future separa- 
tion for a particular cause, the wife should receive 
the income of her own fortune, which her husband 
was entitled to receive, A that her mother should 
indemnify him against her debts. They after- 
wards separated, for the cause referred to by the 
agreement, <fc the wife obtained a divorce in the 
Ecclesiastical Ct., & a sentence for permanent 
alimony to an amount exceeding the income of her 
fortune. That alimony was regularly paid by the 
husband, & he received the income of her fortune. 
The wife accepted a bill of exchange in favour of 
a creditor of her own. In a suit by that creditor, 
an injunction was granted to restrain the husband 
from paying to the wife the annual amount of the 
income of her fortune, as the validity of the agree- 
ment for future separation, under which she was 
entitled to such income, was not in dispute between 
the husband & wife. Qu. ; whether such an 


1938 i. Proviso in settlement — 

Ante-nuptial settlement .] — The parties 
to an intended marriage executed an 
indenture of settlement providing 1 for 
disposal of trust funds in case tlio 
parties should cease to cohabit : — 
Held : the agreement was void as 
being against public policy. — N ki^on 
v. Nelson (1909), 14 B. C. It. 406.— 
CAN. 

1938 ii. — .] — An agree- 

ment by deed executed before marriage, 
that in case of separation, at the desiro 
of the intended wife, the husband 
should receive the moiety of an annuity 
of wiiich the wife was possessed ; 
He if such separation should take place 
by means of the husband, then tho 
wife should receive the whole annuity. 


is such agreemen t as equity will support. 
— IToark u. Hoare (1790), 2 Jtidg. 
Pari. Hop. 268.— IR. 

t. — Provision for wife's separate 
use — Notwithstanding future reconcilia- 
tions or separations.] — Scrnble : a pro- 
vision of a deed of separation that 
the maintenance secured to tho wife 
for life, & her childrcu during her 
residence with her, should continue 
notwithstanding a renewal of cohabita- 
tion, & that in the event of the parties 
again separating for any the like causes 
as induced tho first parting, tho whole 
of the provisions of tho deed should 
revive, does not render the deed void, 
on the ground that it is the contrary to 
the policy of the law, as being a pro- 
vision for future separation. -M kre- 


n v. Williams (1879), 27 Gr. 154.— 

CAN. 

s , .] — A deed providing 

for prospective separation is invalid ; 
& a separation deed being put an end 
to by a reconciliation, a clause to revive 
the provision for the wife on a second 
separation is invalid ; hut a provision 
for her separate use, notwithstanding 
future reconciliations or separations, 
is good. — Byrne v. Garkw (1849), 
3 3 I. Eq. H. 1.— IR. 

PART XI. SECT. 1, SUB-SECT. 3. - B. 

h. Whether valid — Provision for 
future separation.) — An agreement 
entered into between a husband & a 
wife while liviug separate & apart, 
providing for their resuming cobabita- 
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Husband and Wife. 


Sect, 1. — Validity: Sub-sect . 3, B. ; sub-sect 4. 

Sect, 2.) 

agreement would be held valid, if disputed. — 
Vandergucht v, De Blaquiere (1839), 3 My. & 
Or. 229 ; 3 Jur. 1110 ; 41 E. K. 358, L. C. 

Annotations : — Consd. He Meyrick’s Settlmt., Mcyrick v. 
Meyrick, 11921] 1 Oh. 311. Reid. Cartwright v. Cart- 
wright (1853), 10 Hare, 030. Mentd. Ex p. Bremner 
(1860), L. It. 1 1\ Sc D. 251; He Robinson (1884), 27 
Ck. D. 100 ; Anderson v. Hay (1890), 7 T. L. It. 113. 

1943. .] — Pltf. was deft.’s wife. Deft, had 

been convicted of cruelty to pltf., & a separation 
order had been made by justices. Upon the 
making of the order pltf. lived apart from her 
husband. He subsequently entreated her to 
return Sc live with him, which she agreed to do on 
the terms of a deed whereby he covenanted not 
to assault her or conduct himself in such a way as 
to entitle her to obtain a further separation order, 
Sc that if he committed a breach of that covenant 
he would pay her a sum of £150, &> pltf. covenanted 
that on payment by him of the £150 she would not 
demand or receive any weekly sum that might be 
ordered by justices to be paid to her under any 
further separation order that she might obtain. 
Pltf. returned to live with deft., who again 
assaulted her, whereupon she obtained a further 
separation order from the justices. She then 
brought her action for the recovery of the £150 
due under the covenant : —Held : the covenant 
was not void as against public policy Sc pltf. was 
entitled to recover. — Harrlson r. Harrison, 
11910] 1 K. B. 35 ; 79 L. J. K. B. 133 ; 101 L. T. 
038 ; 20 T. L. K. 29. 

1944. .] — A provision contemplating future 

separation of spouses in a deed executed by them, 
while living apart, with the object Sc result of 
bringing them together as man Sc wife, is not void 
on the ground of jmblic policy . — Be Meyrick’s 
Settlement, Meyrick v, Meyrick, [1921J 1 Uh. 
31 1 ; 90 L. J. oil. 152 ; 121 L. T. 531 ; 05 Sol. Jo. 
155. 

1945. Agreement not contemplating reconcilia- 
tion — Occasional visits by husband.] — Webster v. 
Webster, No. 2155, post. 


Sub-sect. 4. — Where Marriage Invalid. 

1946. Whether separation deed affected — Mar- 
riage with deceased wife’s sister — Annuity to wife — 
Proviso for reconciliation.] — A man went through 
the ceremony of marriage with a sister of liis 
deceased wife, Sc lived with her as his wife. They 
afterwards separated, Sc a separation deed in the 
ordinary form w T as executed, in which she was 
described as his wife, Sc he covenanted with the 
trustees of the deed to pay her an annuity for their 
joint lives. There was a proviso that, if the 
parties should live together again by mutual con- 
sent, the deed should become void. The annuity 
was j>aid for twelve years, Sc then the man became 
bkrpt. : — Held : as the parties never could legfilly 
live together as husband & w T ife, the proviso, 
making the deed void in the event of their doing 
so, must be disregarded. — Be Wood, Ex p. Nadkn 


(1874), 9 'Oh. App. 070 ; 43 L. J. Bey. 121 ; 30 
L. T. 743 ; \ 22 W. li. 930, L. J J. 

Annotation .— Refd. He Abdy, Itabbelk v. Donaldson, [1895J 

1 Oh. 455. 

See, now , Deceased Wife’s Hister Marriage Act, 
1907 (c. 47) ; cfc, generally, Part II., Sect. 5, sub- 
sect. 2, B., ante, 

1947. Mistake of fact.] — Butcher v, Vale 

(1891), 8 T. L. 11. 93. 

1948. .] — If the parties to an agree- 
ment make a mutual mistake of fact which is 
material to the existence of an agreement the 
agreement is void. 

Pltf. & deft, believing, as was not the fact, that 
they were lawfully married, entered into a deed 
of separation : — Held : the deed of separation was 
void. — Galloway v, Galloway (1914), 30 T. L. K. 
531, D. C. 

A n notation - Folld. Law v. Harragin (1917), 33 T. L. H. 

381. 

1949. .] — Deft, had not heard of her 

first husband for some years, Sc pltf., believing 
that she was a widow, went through a form of 
marriage with her. Afterwards the parties 
entered into a deed of separation, under which 
pltf. allowed deft. £300 a year. At the date of 
the deed neither party believed that deft.’s lirst 
husband was alive, but in fact lie was alive at that 
date; — Held: as the deed was based on the 
existence of a valid marriage, the? deed was void.— • 
Law v, IIarragin (1917), 33 T. L. 11. 381 ; 01 
Sol. Jo. 540. 


Sue t. 2 .-CONSIDERATION. 

Sec, generally , Contract, Yol. Nil., pp. 172 
el seq, 

1950. Sufficiency of — As between husband & 
wife.] — -Lcitl It. by will gave an annuity of £50 
to pltf., who afterwards, in 1720, married deft. 
P. ; in 1728 they agreed to part ; by a deed of 
separation, the husband covenanted to allow her 
£14 per annum out of his own estate, Sc £24 more, 
to be x>aid quarterly, out of the annuity of £50, 
Sc £12 a year to his daughter, by pltf., for her 
maintenance, to be paid quarterly. The bill is 
brought against the husband, Sc S., a creditor of 
his, since the execution of the deed of separate 
maintenance, to have the trusts of that deed 
performed. Decreed according to the prayer of 
the bill as against the husband ; Sc as to S., that 
he should not release his claim upon the annuity, 
till the pltf. had paid him his debt. — E itzer v. 
Fitzer (1743), 2 Atk. 511 ; 20 E. K. 708, L. C. 
Annotations : — Consd. Hobbs v. Hull (1788), 1 Cox, Kq. Cas. 

446 ; Frainpion v . Frampton (18 41 ), 4 Beuv. 287. Refd. 
Compton v. Collinson (1788), 2 Bro. C. C. 377 ; (Juth r. 
Guth (1792), 3 Bro. C. C. 614 ; Loffard v. Johnson (1 797), 
3 Vos. 352 ; Worrull v, Jacob (1817), 3 Men 256 ; Wilson 
v, Wilson (1845), 14 Sim. 405. 

1951. Mere agreement to live apart.] — 

Logan v, Birkktt, No. 1975, post, 

1952. .] — Clough v, Lambert, No. 

1900, ante, 

1953. No valuable consideration.] 

(1) A deed of separation between husband Sc wife, 
containing no covenant on the part of a trustee 


tion, Sc further that, in the event of a 
future separation, provision should bo 
made for the wifo, is legal &c enforce- 
able. — PUKSKlt V. PUKSEH, [191 3 1 1 
I. Ii. 422.— IR. 

,] — M\oMahon v , 

N, [191 3 J 1 I. H. 151.- IR. 

PART XI. SECT. 2. 

1950 i. Sufficiency of — As between 


hvsband <£' wife. 1 — Pltf. claimed the 
enforcement of parol agreement by 
her husband to pay her maintenance 
alleged to have been made shortly 
before a divorce suit between the parties 
which was undefended & in which the 
husband obtained a decree. The wife 
alleged that the promise was made 
in consideration of her undertaking 
to make no claims for alimony or main- 
tenance in the divorce proceedings ; — 


Held : as a claim for alimony in the 
divorce suit, could not have been 
advanced with any hope of success, 
either the real object of the agreement 
was apparently to facilitate the divorce 
proceedings, in w’hich case it would 
have been illegal & void, or it was mere 
gratuity by the husband, & the agree- 
ment was void as being made witliout 
consideration. — Halimnk v. IIaldank, 
[1921] N. Z. L. It. 612.— N.Z. 
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to indemnify the husband, or other valuable con- 
sideration, is not on that account void. 

On the separation between a husband & wife, 
the former by deed made between himself, his 
wife, & trustees, assigned the dividends of some 
funds standing in the names of trustees to other 
trustees, for the benefit of the wife, & he 
covenanted that she might live apart from him, 
etc. ; & the wife agreed to accex>t the provision 
in lieu of alimony, dower, etc. ; & to exonerate 
her husband from all her debts, & to forfeit her 
rights under the deed if she violated the agree- 
ment. The deed contained no covenant on the 
part of the trustees, <te was supported by no 
further consideration — Held : the deed was not 
invalid, & the wife was entitled to the provision 
made for her by the deed. 

(2) Such an agreement may be waived or 
abandoned by the conduct of the parties, as if they 
live together again. 

Conceiving the deed to be valid, I have con- 
sidered the admitted facts & the correspondence, 
with the view to the question whether the deed 
was subsequently waived or abandoned. . . . The 
separation remained, the wife performed the 
species of condition imposed upon her by her 
husband, & although no hostility remained, & a 
correspondence by letter, which, under the circum- 
stances, must be considered as creditable to both 
parties, look place, in the latter part of F.’s [the 
husband’s] life, there was no change in the cir- 
cumstances, under which the deed was executed, 
Ac no waiver or abandonment ; T am therefore 
of opinion, that pltf. is entitled to the relief which 
slie asks (Lord Land dale, M.R.).-— Frampton v. 
Frampton (IS 11), 1 Beav. 287 ; 5 Jur. 980; 49 
E. It. 319. 

Annotation : — As to (1) Consd. Wilson v. Wilson (18 IS), I 

H. L. (Jus. 53*. 

1954. — - — Agreement voluntary on part 

of husband.] —A husband, upon a treaty for 
separation from his wife, agreed with a trustee 
to pay his wife an annuity for her separate use, & 
also, during their separation, to permit their 
daughter, then an infant, but now of ago, to reside 
with, be under the control of, A educated & 
supported by, her mother ; in consideration 
whereof the wife, who was entitled under her 
marriage settlement to property settled to her 
separate use without power of anticipation, agreed 
with the same trustee to indemnify her husband 
in respect of any debt on her own account or on 
account of their daughter. The trustee declining 
to enforce payment of arrears of the last-mentioned 
annuity, or to act any longer as trustee : — Held : 
(1) lliis was a voluntary agreement on the part of 
the husband, no consideration moving from the 
trustee by way of indemnity or otherwise, A the 
wife having no power to contract so as to bind 
property as to which, t hough settled to her separate 
use, she w r as restrained from anticipation ; (2) the 
agreement being voluntary on the part of the hus- 
band, the ct. could not decree specific performance 
of it by him, or order him to account in respect 
of arrears ; nor could it appoint a new trustee in 
the only mode in which a trustee could be 
effectually appointed, viz., by ordering the hus- 
band to enter into a new covenant with the new 
trustee ; (3) there being nothing to implicate the 
trustee in any concurrence with the husband to 
avoid payment, of the annuity, the ct. could not, 
under the prayer for general relief, direct that 
the wife should be at liberty to sue in the name of 
her trustee upon giving him a proper indemnity. 

(4) Semitic : the stipulation relative to the 
daughter being contrary to the policy of the law, 

j. — VOL. xxv J i. 


no action on the agreement would lie ; & the 
circumstance of the daughter’s having since 
attained twenty-one would not affect the ques- 
tion. — WALROND v. Walrond (1858), John. 18 ; 
28 L. J. Ch. 97 ; 32 L. T. O. 8. 122 ; 22 J. P. 754 ; 
4 Jur. N. S. 1099 ; 7 W. R. 33 ; 70 E. U. 322. 

Annotations : — As to (1) Distd. Gibbs v. Hording (1870), 
31) L. J. Ch. 374. Refd. Crouch <\ Waller (1859), 4 Du 
G. & J. 302. 

1955. regards creditors.] — Fitzer v. 
Fitzer, No. 1950, ante. 

1956. .] — - W orr all v. Jacob, No. 

1900, post. 

1957. — .] —Clough v. Lambert, No. 

1900, ante. 

1958. As regards subsequent mortgagees.] — 

In a separation, deed there was a covenant by the 

trustees that the husband should be at liberty to 

reimburse .himself any expenses which he might 

be put to, out of an annuity secured by the deed 

to the wife : — - Held : this was a voluntary iristru- 

* 

ment, & void as against subsequent mtgees. — 
Cowx v. Foster (1800), 1 John. & II. 30 ; 29 
L. 3. Ch. 880 ; 2 L. T. 797 ; 0 Jur. N. S. 1051 ; 
70 E. It. 049. 

Annotations : — Mentd. Ferricr v. Jay (1870), L. XL 10 Kq. 
500; Maunsell r. Mn.unsoJl (1871), 24 L. T. 698; lie 
Tempo's Trust (1873), L. It. J6 Eq. 442 ; Busk r. Aldam 
(1874). L. K. 19 Eq. 16 ; Thornton v. Thornton (1875), 
L. Jt. 20 Eq. 599 ; Scotnoy v. Lonior (1885), 29 Ch. J). 
535 ; lie Denton, Bannenmm v. Tooney (1890), 63 L. T. 
105 ; Re Puget, lie Ab'Jlor, Mcllor v. Mcllor, [ 1898] 1 Ch. 
290; Rc Milner, Bray v. Milner, 1 1 800 J 1 Ch. 563 ; lie 
Kedgatc. Marsh v. Itodgate, [19031 1 Ch. 356 ; Re Ackers- 
Joy, Chapman v. Andrew, (I913J 1 Ch. 510 ; Re Mackenzie, 
Bairi r. Mackenzie, [J 916] 1 Cli. 125. 

As to sufficiency of consideration generally, 
see Contract, Vol. XII., pp. 211 et set/. : Fraudu- 
lent & Voidable Conveyances, Vol. XXV., 
pp. 103 cl scq. 

1959. What is good consideration — Indemnity by 
trustees against wife’s debts.] — On a deed of separa- 
tion, the trustees indemnifying the husband against 
the wife’s future debts, is a valuable consideration, 

takes the conveyance out of 13 Eliz. c. 5. — 
Stephens v. Olive (1780), 2 Bro. C. C. 90 ; 29 
E. R. 51. 

Annotations Consd. Guth v . Gutli (1792), 3 Bro. C. C. 611 ; 
St. John v. St. John (1805), 11 Vos. 526; Worro.ll v. 
Jarob ( 1817 ), 3 Mov. 256. Refd. Cop is v. Middleton (1817), 
2 Madti. 4 J 0 ; Westmeath v. Salisbury (1831), 5 Bli. 
N. S. 339 ; Brailey t\ Brailoy, [1922] P. 15. Mentd. Lush 
v. Wilkinson (1800), 5 Vcs. 384 ; Scarf v. Soulby (1849), 
1 It. & Tw. 426. 

1960. .] — By deed of separation the 

husband, a trader liable to the bkpt. laws, cove- 
nanted with a trustee for the wife, in consideration 
of being indemnified from all debts A engagements 
wliich might be contracted by her during the 
separation, to release his remainder in fee in certain 
estates, of wliich he was tenant for life, with 
remainder to the wife for life, with remainder to 
the issue of the marriage, with remainder to himself 
in fee, to such uses, etc., as the wife shall by deed 
or will appoint ; with power to the wife to revoke 
the uses of such deed or will. The wife executes 
the power by deed, which she retains in her pos- 
session, & afterwards alters, & re-executes ; — Held : 

(1 ) the covenant, although entered into on occasion 
of a separation between husband & wife, was yet 
binding in equity, being made to a third party ; 

(2) it might be supported against creditors, under 
1 Jac. c. 15, by the consideration of indemnity 
against the wife’s debts and engagements. — 
Worrall v . Jacob (1817), 3 Mer. 250 ; 30 E. R. 98. 

Annotations ; — As to (1) Refd. Jee r. Tkurlow (1824), 2 B 
& C. 547 ; Wilson v. Wilson (1845), 14 8im. 405 ; Brailey 
r. Brailoy, [1922] P. 15. As to (2) Consd. Jones t\ Waite 
(1839), 5 Bing. N. C. 341 : Fra mp ton v. Frampton (1841), 
4 Beav. 287, Refd. Roberts v. Williams (1841), 11 
L. J. Cb. 05. Generally , Mentd. Hull v. Hall, Hall v. Hall 
(1872), L. K. 14 Eq. 365. 

Q 
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Husband and Wife. 


Sect. 2. — Consideration. SecL 3 : Sub -sect. 1.] 

1961. — -.]■ deed of three parts, 

between husband, wife, A trustee, reciting that 
differences existed, A that the husband A wife had 
agreed to live separate, the husband covenanted to 
pay an annuity to the wife, during so much of her 
life as he should live, A the trustee covenanted to 
indemnify the husband against the wife’s debts, 
A that she should release all claim of jointure, 
dower, A thirds : — Held : this deed was legal 
A binding, A a plea by the husband, that the wife 
sued in the Ecclesiastical Ct. for restitution of 
conjugal rights, A he put in an allegation A 
exldbits, charging her with adultery, A that a 
decree of divorce a mensd et thoro was in that cause 
pronounced, was not a sufficient answer to an 
action by the trustee for arrears of the annuity. — 
Jee v . Thurlow (1824), 2 B. & C. 547 ; 4 Dow. 
A Ry. K. B. 11 ; 2 L. J. O. S. K. B. 81 ; 107 E. li. 
487. 

Annotations: — Apld. Wilson v. Musliett (1832), 3- B. & Ad. 

743. Consd. Jones v. Waito (1839), 5 Bing. N. C. 341. 

Apld. Handle v. Gould (1857), 8 E. & B. 457 ; Negus v. 

Forster (1882), 30 \V. H. 671. Folld. Fearon v. Aylesford 

(1884), 14 Q. B. D. 792. Consd. Nieol v. Nicol (1885), 

30 Ch. I). 143. Folld. Sweet v. Sweet [1895J 1 Q. B. 12. 

Refd. Hindley v. Westmeath (1827), 6 B. & C. 200; 

Vandergucht v. Be Blaquiero (1839), 5 My. & Or. 229 ; 

Gandy v. Gandy (1882), 51 L. J. P. 41 ; lie Meyrick’a 

Settlmt., Meyrick v. Moyrick, 11921] 1 Ch. 311. 

1962. .] — Elworthy v. Bird, No. 

1921, ante. 

1963. Conditional on husband securing 

annuity to wife.] — By articles of separation, the 
husband covenanted with his wife’s trustee to 
secure to her an annuity of £1,000, on or before a 
certain day ; A the trustee covenanted with the 
husband that, on the annuity being secured, he 
would enter into a covenant to indemnify the 
husband against the wife’s debts : — Held : the 
latter covenant, though conditional, was sufficient 
to support the articles. — Wellesley v . Welles- 
ley (1839), 10 Sim. 258 ; 59 E. R. 612 ; oh appeal, 
4 My. A Cr. 561 ; 9 L. J. Ch. 21 ; 4 Jur. 2, 
L. C. 

Annotations : — Refd. Wilson v. Wilson (1818), 1 H. L. Car. 

538. Mentd. Langton v. Horton (1812), 11 L. J. Oil. 299 ; 

Hoarc v. Dresner (1859), 7 11. L. Ca«. 291 ; Trevor v. 

Hutchina (1897), 76 L. T. 183. 


1964 . .] — Gibbs v. Harding, No. 2120> 

post. 

See, also , Contract, Vol. XII., p. 187, Nos. 1427, 
1428. 

1965. .] — The stopping of a suit in 

the Ecclesiastical Ct. for nullity of marriage, on 
the ground of impotency of the husband, is a 
sufficient consideration to him for articles of 


separation ; A so, it seems, is a covenant by a 
third party to pay his debts. — Wilson v. Wilson 
(1848), 1 H. L. Cas. 538 ; 12 Jur. 467 ; 9 E. R. 
870, H. L. ; subsequent proceedings (1854), 5 H. L. 
Cas. 40, 11. L. 

Annotations : — Folld. Van. si Mart v. Vans! Mart (1858), 2 
De G. & J. 249. Consd. Hunt v. Hunt (1862), 4 Do G. F. 
& J. 221. Folld. Gibbs v. Harding (1870), 5 Gh. App, 
336; Besant v. Wood (1879), 12 Oh. I). 605 ; Marshal] 
v. Marshall (1879), 5 P, D. 19. Consd. Clark v. Clark 
(1885), 10 P. 1). 188; McGregor v. McGregor (1888), 
21 Q. B. D. 424. Apld. Aldridge v. Aldridge (1888), 13 
P. D. 210. Refd. Shrewsbury & Chester Bv. v. Shrews- 
bury & Birmingham Hy. (1851), 1 Sim. N. S. 410 ; Hart 
v. Hart (1881), 18 Ch. D. 070 ; Cahill v. Cahill (1883), t 
App. Cas. 420 ; Kennedy v. Kennedy, [1907] P. 49 : 
Wilson v. Camley (1908), 98 L. T. 265. 


1966. Waiver of dower & jointure.] — Jee 

v. Tiiurlow, No. 1961, ante. 

See , also , Contract, Vol. XII., pp. 182 et seq. 

1967. Waiver of right of action.] — A 

husband having lived in a state of adultery, a 
separation took place between him & his wife, & 
upon that occasion the husband settled real 


estates to the amount of £300 per annum on the 
wife for her separate maintenance, & on the 
children of the marriage. Under these circum- 
stances the settlement is not fraudulent as against 
creditors under 13 Eliz. c. 5. 

When the wife in this case agrees to accept this 
settlement instead of resorting to the enforcing 
of her rights in the Ecclesiastical Ct., surely she 
is giving up something for it (Lord Alvanley, 
M.R.). — Hobbs v. Hull (1788), 1 Cox, Eq. Cas. 
445 ; 29 E. R. 1242. 

1968. .] — Twenty years after the 

marriage of A. & 13., & when they had throe children 
living, a deed of arrangement was executed by 
them respectively, by which B. the wife was to 
have paid to her annually out of A.’s estate con- 
veyed to trustees certain pin money, & also a 
sum of money as the means of maintaining an 
establishment, which was to be for her separate 
use, independent of A., & so much thereof as B. 
should desire to expend was to be applied hy her 
in a particular manner, leaving the remainder of 
it, if any, for A. The establishment was to be for 
B, & for the accommodation of her children, 
enabling her husband to partake of it. Pre- 
viously to the execution of the deed a suit had been 
instituted by B., for a divorce from A. for cruelty, 
<te same was pending at the date of the deed. 
The discontinuance of the suit, the prevention of 
disputes, & the waiver by B. against A. of other 
proceedings then in contemplation, for the purpose 
of obtaining a proper provision for B. A her 
children, were the considerations for the deed. 
A. was entitled to estates, yielding an income 
exceeding the amount of that granted to the 
trustees in favour of B. On demurrer, lilcd by A. 
to the bill of B., to enforce the trusts of the deed : — 
Held : same was not an illegal one, A was capable 
of being enforced in a ct. of equity.- -Jodrell v. 
Jodrell (1845), 9 Beav. 45; 15 L. J. Ch. 

17 ; 6 L. T. O. 8. 186 ; 9 Jur. 1022 ; 50 E. R. 
259; subsequent proceedings (1851), 14 Beav. 397. 

1969. .] — In a petition by husband 

against wife praying that the marriage celebrated 
between them might be declared null A void on 
the ground of her incapacity, resp. pleaded that 
she A petitioner after a year’s cohabitation had 
agreed to live apart, A had bound themselves not 
to make any claim against each other either in a 
ct. of law or equity ; A that if either party should 
break the agreement the other should be entitled 
to an injunction to restrain such breach. That 
it was fui*ther agreed that if resp. committed a 
breach of the agreement petitioner should be 
entitled to proceed in this ct. for a declaration 
of nullity. Averment — that there had been no 
breach of the agreement on the part of resp. : — 
Held : resp.’s agreement not to sue was a sufficient 
consideration for the husband’s engagement to do 
the like, A such an agreement although not by deed 
was therefore a bar to a petition for declaration 
of nullity. — Aldridge v. Aldridge (otherwise 
Morton) (1888), 13 P. D. 210 ; 59 L. T. 896 ; 37 
W. R. 240 ; sub nom. A. v. M., 58 L. J. P. 8. 

Annotation : — Refd. lie Wenton, Davies r. Ta#nrt, [1900] 

2 Ch. 164. 

1970. .] — A deed of separation was 

entered into between a husband A wife after the 
latter had been subjected to treatment at the 
hands of her husband which would have justified 
her in taking proceedings for assault against him 
before a magistrate. Such proceedings were not 
in fact taken. By the terms of the deed of separa- 
tion the husband agreed to make his wife a weekly 
allowance. In an action by the wife to recover 
arrears of the allowance due to her : — Held : the 
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fact that the wife refrained from taking proceed- 
ings against her husband when she was legally 
entitled to do so was a sufficient consideration to 
support the agreement for separation, which was 
accordingly not void as being against public policy, 
& deft, was liable thereunder upon his covenant to 
make his wife an allowance. — Hulse v . Hulse 
(1910), 103 L. T. 804, D. C. 

See, also , Contract, Vol. XII., pp. 182 ct seq . 

1971. Discontinuance of pending suit.] — 

Jodrell v. Jodrell, No. 1908, ante. 


1972. 

•]- 

—Wilson v. Wilson, No. 

1905, ante. 


1973. 

.]- 

-Hart v. Hart, No. 2118, 

; post . 


1974. 

•]- 

-McCregor v. 


No. 2004, post . 

See , also , Contract, Vol. XII., pp. 189 el seq , 


1975. Release by husband of rights over 

wife’s after acquired property.] — In a deed 
executed, upon a separation between husband 6c 
wife, by them 6c the trustees of their marriage 
settlement, the wife charged her separate property 
comprised in the settlement with the payment of 
an annuity to the husband, 6c the husband released 
his marital rights in respect of all future property 
acquired by the wife. The release by the husband 
is a good consideration for the grant of the annuity 
by the wife, & the ct. will enforce the payment of 
the annuity. 

Separation deeds are not valid without some 
other consideration than the agreement to live 
separate. — L ogan v. Birrett (1833), 1 My. 6c K. 
220 ; 2 L. J. Oh. f>2 ; 39 E. I i. 004. 

Annotation Reid. Wilson n. Wilson (1815), 11 Sim. 105. 

1976. .] — Marshall v. Marshall, 

No. 1920, ante. 

Sec, also , Contract. Vol. XII., pp. 182 ct seq. 

1977. Covenant by wife binding separate 

property — Restrained from anticipation.] — Wal- 
rond v. Walkond, No. 1954, ante. 

1978. Covenant void against public policy — 

Custody of children.]— Walrond v. Walrond, 
No. 1954, ante. 

See, also , CONTRACT, Vol. XII. pp. 237 el seq. 

1979. Agreement to live separate.] — 

Logan v. Birkett, No. 1975, ante. 

* 1980. — — Consideration implied from 

recitals.] — By a separation deed, after reciting 
that the husband & wife had agreed to live apart, 
the husband assigned certain leaseholds to trustees 
in trust to pay the rents to the wife for life, & 
then to sell & hold t he proceeds, in the events which 
happened, in trust for himself, 6c he covenanted to 
make up the wife’s income to £300 a year. The 
deed contained a proviso for determination in the 
event of the wife seeking to resume cohabitation, 
but it contained no covenant by the wife to live 
apart. The husband paid nothing under the 
covenant, & in 1808 he was adjudicated a bkpt. 
The trustees proved for arrears due down to the 
date of the bkpey., but there were further arrears 
due to them since that date. On the death of the 
wife the husband’s assignee in bkpey. claimed the 
leaseholds : — Held : a covenant by the wife to live 
apart ought to be implied from the recital ; con- 
sequently there was valuable consideration for the 
husband’s covenant ; & the trustees were entitled 
to retain the leaseholds until the arrears were 
satisfied. — Re Weston, Davies v . Tauart, [1900] 
2 Oh. 164 ; 69 L. J. Oh. 555 ; 82 L. T. 591 ; 48 
W. R. 407. 

Annotation: — Mentd. Ho .low oil's Sottlmt. Watts v. Public 

Trustee, [1919] 2 Ch. 161. 


Sect. 3.— EFFECT OF FRAUD AND DURESS. 

Sub-sect. 1. — Fraud. 

See, generally , Misrepresentation & Fraud. 

1981. Effect of — Deed unenforceable.] — By 

deed of three parts between husband, wife, 6c 
trustee, reciting that differences existed, & that the 
husband & wife had agreed to live separate, the 
husband covenanted to pay to the trustee an 
annuity for the separate maintenance of the wife. 
The trustee having sued the husband for arrears 
of the annuity, the latter pleaded that lie was 
induced to make the deed by means of false & 
fraudulent misrepresentations made by pltf. to 
him, i.e., by pltf., before the making of the deed, 
falsely <& fraudulently representing to him that 
E., the wife, was a virtuous person, whereas in 
truth the said E. was not a virtuous person, & 
pltf. “ had then carnally known the said E., so 
then being the wife of deft., & subsequently to 
the intermarriage of the said E. <& deft., & before 
the making of the deed,” which last-mentioned 
facts pltf. concealed from deft., 6c induced him to 
make the deed, in order that pltf. might continue 
an adulterous intercourse with the said E. At the 
trial, the plea was proved, & the verdict thereon 
entered for deft. On motion to enter judgment 
for pltf. non obstante veredicto Held : ( 1 ) although 
the plea did not show that the representations set 
out were necessarily fraudulent, it not being 
alleged that pltf. knew them to be false, or that he 
knew that E. was deft.’s wife at the time he had 
intercourse with her, yet it might be sustained as a 
general jilea of fraud, which, after verdict, was a 
good answer to the action ; (2) it was not necessary 
to allege that the wife, as cestui que trust, was a 
party to the fraud upon deft., as a ct. of law can 
only look to the legal rights of the parties to the 
deed. 

(3) Scmble : if pltf,, intending to deceive deft, 
for pltf.’s own advantage 6c deft.’s disadvantage, 
induced the latter to make the deed by representing 
a fact to be true which was not true, but about 
which pltf. knew nothing, that w'ould amount to 
fraud, «fc avoid the deed. — Evans v. Edmonds 
(1853), 13 0. B. 777 ; 1 (\ L. It. 053 ; 22 L. J. O. P. 
211 ; 21 L. T. O. S. 155 ; 17 Jui\ 883 ; 1 W. R. 
412 ; 138 E. it. 1407. 

Annotations : — As to (1) Apld. Evans r. Cairin^toji (I860), 

2 Do G. F. & J. 481. Retd. Foret ?*. Hill (1854), 15 C. B. 

207 ; Canliam v. Barry (1855), 15 C. B. 597 ; JolilTo v. 

Baker (188:1), H Q. B. D. 255 ; Hulton V. H niton, 11916] 

2 K. B. 612. As to (3) Retd. Higgins v. Samols (1862), 

2 John. & H. 400 ; Hart r. Swain e (1877), 7 Ch. D. 42 ; 

Mathias v. Yetts (1882), 46 L . T. 497 ; Dempster v. 

Dempster (1887), 6 T. L. K. 299 ; Derry v. Peek (1889), 

14 App. Cas. 897. 

1982. •]— -( 1 ) Non-disclosure of ante- 

nuptial incontinence on the part of a wife : — Held : 
not to be such a fraud upon the husband as to 
entitled him to set aside a settlement made upon 
the marriage. 

(2) Semblc : adultery committed before separa- 
tion will invalidate a separation deed. 

(3) A deed of separation between husband 6c 
wife is not invalidated by the subsequent adultery 
of the wife. 

(4) The circumstance of a wife having induced 
her husband to execute a deed of separation, in 
contemplation of a renewal of the illicit intercourse : 
— Held : sufficient to invalidate the deed. — 
Evans v. Carrington (1800), 2 l)eG, F. & J . 481 ; 
30 L. J. Ch. 304 ; 4 L. T. 05 ; 25 J. P. 195 ; 7 
Jur. N. S. 197 ; 45 E. R. 707, L. C. 

Annotations: — As to (4) Refd. Fearon r. Aylcaford (I88i), 

14 Q. B. D. 792 ; Wastoneys v. Wasteueys, [1900] A. C. 

446 : Hnl ton r. Hulton, [1916] 2 K. B. 642 ; Ord v. Ord, 

1 1923] 2 K. B. 432. Generally, Refd. Fitzgerald v. Chapman 

(1875), 1 Oil. D. 563. 

Q 2 




Husband and Wipe. 


Sect. 3. — 'Effect of fraud and duress : Sub-sects. 1 & 
2. Sects . 4 5.] 

1983. .] — By a deed of separation 

between husband & wife, it was provided that no 
proceedings should be taken by either party with 
respect to any cause of complaint then existing, 
or which had arisen before the deed, & every offenco 
committed by either party should be considered as, 
<fe the same was thereby, condoned. The husband, 
who alleged that he became a party to this deed 
in consequence of repeated protestations of his 
wife’s innocence, discovered that she had, previous 
to the execution of the deed, been guilty of adultery, 
&, on the ground of fraudulent concealment, 
presented a petition to the Divorce Ct., for dis- 
solution of marriage for adultery. The wife then 
tiled a bill to restrain the divorce suit, on the ground 
that the deed was a complete bar to it, & moved for 
an injunction : — Held : the deed was procured by 
fraud, & therefore could not stand ; it could be 
pleaded in the Divorce Ct. ; & motion refused with 
costs. — Brown v. Brown (1808), L. R. 7 Eq. 185 ; 
38 Lu J. Ch. 153 ; 19 L. T. 591 ; 17 W. R. 98. 
Annotations ; — Refd. Fcarou v. Aylcsford (1884), 32 W. It. 

718. Mentd. Hood v. N. JO. By. (1870), L. 11. 11 Eq. 11G. 

1984. Action of rescission maintainable.] — 

In 1910 a deed of separation was executed by a 
husband & wife under which the husband agreed 
to pay to the wife during her life or until she should 
marry again the annual sum of £500, & the wife 
agreed to maintain herself & to keep indemnified 
the husband against her debts & torts, & not to 
take proceedings for restitution of conjugal rights 
nor for the divorce or conjugal separation in respect 
of any previous marital offence ; & it was also 
agreed that all letters between the parties should 
be destroyed. The letters were accordingly 
destroyed «te the husband paid his wife the £500 a 
year. In 1915 the wife brought an action against 
the husband claiming to have the deed rescinded 
upon the ground that she had been induced to 
execute it by his false fraudulent representations 
& concealment as to his means : — Held : before 
Married Women’s Property Act, 1882 (c. 75), 
such a claim was maintainable ; the wife in claim- 
ing the relief was not suing her husband for a tort 
within sect. 12 of the Act ; & therefore the Act 
had not taken away her right to maintain the 
action. 

The ct. ordered the deed to be rescinded though 
the letters had been destroyed & could not be 
restored to the respective parties, <fc refused to 
make it a condition of rescission that the wife 
should repay to the husband the annual sums of 
£500 which he had paid to her under the deed, the 
husband having received corresponding benefits 
under the deed.- - -Hulton v. Hulton, [1917J 
1 K. B. 813 ; 80 L. J. K. B. 033 ; 110 L. T. 551 ; 
33 T. L. R. 197 ; 01 Sol. do. 208, C. A. 

1985. Action for tort not maintainable — 

Married Women’s Property Act, 1882 (c. 75), s. 12.] 

- IIulton V. Hulton, No. 1981, ante. 


1986. What amounts to — Wife represented to be 
virtuous & moral — Previous adultery of wife with 
trustee — Whether wife’s privity to misrepresenta- 
tion need be shown.] — Evans v . Edmonds, No. 

1981, ante. 

1987. Misconduct of wife — Not disclosed 

before marriage.] — Evans v. Carrington, No. 1982, 

ante. 

1988. Denied by wife.] — Brown v . 

Brown, No. 1983, ante . 

1989. Denial must be believed In.] 

— A deed of separation <& annuity will not be 
set aside at the instance of the husband on the 
ground of fraudulent representations by the wife 
as to her innocence which were discredited by 
him at the time of its execution, nor on the ground 
of subsequent adultery, when the deed contains 
no condition as to chasity. — Wasteneys v. 
Wasteneys, [1900] A. C. 446 ; 69 L. J. P. 0. 83, 
P. O. 

1990. Separation Induced in order to 

facilitate adultery.] — Evans v. Carrington, No. 

1982, ante. 

1991. Concealment of wife’s pregnancy.] 

To an action on a covenant by the husband, con- 
tained in a deed of separation, to pay pltf., his wife's 
trustee, a yearly sum for her maintenance, it is 
no defence at law or in equity that the deed 
contains a covenant of licence to the wife to live 
as if she was sole & unmarried, in such way as she 
might think lit, free from all restraint in her way of 
living ; nor, if the deed lias been acted upon, is it 
any defence to such an action, that at the instance 
of pltf. Die wife concealed from the husband 
the fact of her preg nancy, in order that he might 
be induced by such ignorance to execute the deed, 
<fc that he was induced by such ignorance to execute 
it. — Kendall v. Webster (1862), 1 H. <fc 0. 410 ; 
31 L. .1. Ex. 492 ; 158 E. R. 957. 

1992. Separation induced by show of agree- 

ment not intended to be fulfilled.] — Scmblc : if a 
husband, determining to abandon his wife, were 
fraudulently, by a show of an agreement which 
he never intended to fulfil, to induce her to con- 
sent to a separation, such consent would be no 
answer to the charge of desertion. — O uaur v. 
Ciiabb (1868), P. R. I P. <fc D. 601 ; 37 L. .1. P. & 
M. 42 ; 18 L. T. 153 ; 16 W. R. 650. 

Annotations : — Reid. r« rkinson r. J’orkinson (1 SOD ), L. 1L ii 

P. D. 2f> ; JM|u*r r. Piper, 119021 P, 108; Williams r. 
Williams, 1 1921 J P. J.'H. 

1993. Concealment by husband as to means.] 

— Hulton v. Hulton, No. 1984, ante. 


Sub-sect. 2. -Duress. 

Ice, generally , Contract, Vol. XII., pp. 92 el 

seq. 

1994. Effect of — Agreement not binding on party 
intimidated.] — Where a husband by force, etc. 
compels his wife to execute a deed of separation, 


PART XI. SECT. 3, SUB-SECT. 1. 

1984 i. Effect of- — Action for 
nuiintainatde . ] — Where, in the absence 
of independent letfal advice <Sc under 
duress a wife is induced by her husband 
to execute an agreement for a separa- 
tion to execute an agreement for a 
separation, she is entitled to an order 
rescinding the same, notwithstanding 
delay in bringing her action, if the ct. 
is satisfied that there has been a con- 
tinuance of the circumstances In which 
the execution was brought about, such 
0.8 undue influence or other such cir- 
cumstance. — llr j jack v. Bullicic 
(1922), G8 1). L. Jt. 212.— CAN. 


l. What amounts to.] — Pltf. had 

deserted deft, before the separation 
deed was executed, 8c under the deed 
she was to have an allowance from 
deft., Si the custody of ouo of the two 
children of the marriage. Deft, had 
carried out all tlio obligations under- 
taken t> 3 r him in the deed: — Held: 
there was no ground for setting a side 
the deed ior fraud, duress, or undue 
influence). — TUXFORI* r. Tu 
(1013), 21 W. L. Jt. Gil ; 4 W. W. It. 
894 ; 12 D. L. It. 380 ; G L. 11. 

90— CAN. 

m. Evidence of — Unchastity of 
wife.) — Haldank v. Haldane, 11921 J 
N. Z. L. 11. G12. — N.Z. 


PART XI. SECT. 3, SUB-SECT. 2. 

n. What amounts to.] — Iu an action 
for alimony, brought by a wife who 
had boon living apart from her hus- 
band for more than ten years, lie set 
up iu his defence a deed of separa- 
tion whereby they agreed to live 
separate & apart for their natural 
lives. Pltf. admitted that she signed 
the deed, hut alleged that it was 
obtained by fraud, duress, & fear ; 
that- it was misrepresented to her ; 
He that she had no opportunity of 
obtaining independent ml vice ; & 

that it was without consideration & 
void: — Held: the separation deed 
could not, on tho evidence, bo avoided. 
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& thereby to accept of a very small maintenance, 
much inferior to his rank & fortune, a ct. of equity 
will relieve the wife .against this deed, A refer it 
to a master, to settle a proper maintenance. — 
1 iAMBEKT v . Lambert (1767), 2 Bro. Pari. Oas. 
18 ; 1 E. It. 701, II. L. 

Annotation Refd. Hull on r. Holton, [11)17] 1 K. B. 813. 

1995. .] — A husband, before leaving 

his wife, told her that, if she would sign a deed 
of separation, he would make her an allowance 
of £1 a week, otherwise he would give her nothing, 
lie thereupon took her to his solr.’s office, where 
the deed of separation was already drawn up. The 
solr. told her that the only w T ay to get any money 
from her husband was to sign the deed. At 
first she refused to do so, but at length consented, 
her child being then three months old. She had 
no independent advice. She received the allow- 
ance under the deed for some years. The husband 
having subsequently committed adultery, she 
brought an action for divorce, alleging adultery 
A desertion : — Held : the wife was not a con- 
senting party to the deed, having been forced 
into signing it by the circumstances of her position, 
A she was not prevented from relying on the 
desertion. — Adamson v. Adamson (1907), 23 

T. L. B. 431. 

Annotation : Consd. Holroyd r. Holroyd ( 1 920), 3(1 T. h. I*. 

4 711. 

1996. .] — A husband for four years 

before deserting his wife pressed her continuously 
to sign a paper under which lie agreed to pay her 
a small weekly sum for the maintenance of herself 
A her fliree young children, but she always refused 
to do so. Finally, in 1 917, lie left her, taking with 
him all the money in the house with the exception 
of a sum of 4d. Home weeks later, when she dis- 
covered his whereabouts, he declined to come home 
or to provide her with any money unless she signed 
a document which he had prepared after consulting 
a solr. He threatened if she did not sign to leave 
the country A let her A her children starve or go 
into t he workhouse. In these circumstances she 
signed the paper A had been receiving a small 
weekly sum which had become w holly inadequate : 
— Held : the wife was not a consenting party, but 
had been forced into signing the document by her 
husband’s threats, her own ill-liealth A destitution, 
A she was not prevented from relying on desertion, 
coupled with the husband’s adultery. — Holroyd 
v. Holroyd (1920), 30 T. L. It. 479. 

1997. What amounts to — Threat to send wife to 
asylum.] — Biffin v. Bignell, No. 1000, ante, 

1998. Wife threatened with desertion & 

destitution — Not independently advised.] — Adam- 
son v. Adamson, No. 1995, ante. 

1999. .] — II onto yij v. Holroyd, 

No. 


Sect. 4. — WIFE’S POWER TO BIND PROPERTY. 

2000. Property restrained from anticipation.] — 

Walrond v. Walrond, No. 1954, anle. 

2001. Property acquired after date of agreement.] 

— Stogdon v. Lee, No. 2035, post. 


2002 . Necessity for acknowledgment of deed — 
Release of jointure in separation deed.] — -A 

married woman was entitled by an ante-nuptial 
settlement to a jointure rcntcharge after her 
husband’s death, secured upon his real estate in 
Ireland. The wife having left him, the husband 
commenced a suit for restitution of conjugal rights ; 
with a view to a compromise by an agreement for 
separation, a document was drawn up A signed by 
the husband which stipulated that the wife should 
release part of her jointure. The wife signed this 
document with a qualification that no further 
steps were taken in the matrimonial suit ; hut it 
was not stayed or dismissed. A deed was pre- 
pared to carry out the terms of the compromise, 
A was executed by the husband, but the wife 
refused to execute it or to return to her husband, 
A the husband afterwards died : — Held : the wife 
was not, when she signed the document, in all 
respects in the same position as a feme sole , & 
even if any final agreement had been come to she 
would not have been bound by it, there having 
been no acknowledgment as required by Fines A 
Recoveries (Ireland) Act, 1834 (c. 92), ss. 08, 71 ; 
A specific performance of the agreement to release 
her jointure could not be decreed against her. — 
Cahill v. Caiiill (1883), 8 App. Cas. 420 ; 49 
L. T. 005 ; 31 W. It. 8(51, II. L. 

Annotations -Consd. Duller v. Butler (1885), 10 Q. B. D. 
371. Refd. Re Wheatley. Smith v. Spenco (1884), 2 7 
Ch. D. 600 ; (Hark r. Clark (1885), 10 V. D. 188; lie 
Vardon’s Trusts (1885), 31 Ch. D. 275 ; Harle v. Jarman, 
[1805] 2 Ch. 410. 

2003. Release of reversionary Interest.] — 

A separation deed executed in 1875,* not acknow- 
ledged by the wife, provided for payment by the 
husband of an annuity to the wife, who covenanted 
to release, when discovert, a reversionary life interest 
in real A personal estate : — Held : on the death of 
the husband the wife w r as not bound to release 


her life interest by having received the annuity. 

The doctrine of election by a married woman 
discussed. — 11 able v . Jarman, [1895] 2 Ch. 419 ; 
(54 L. J. Ch. 779 ; 73 L. T. 20 ; 43 W. It. 618 ; 13 
It. 010. 


See, now , Law of Property Act, 1925 (e. 20), 
s. 107. 


Sect. 5.— FORM OF AGREEMENT. 

2004. Need not be in writing — Statute of Frauds, 

s. 4.] — A husband A wife, having taken out cross- 
summonses against each other for assaults, entered 
into an oral agreement with each other to with- 
draw the summonses A to live apart, the husband 
agreeing to allow the wife a weekly sum for main- 
tenance, & the wife agreeing to maintain herself A her 
children, A to indemnify the husband against any 
debts contracted by her. An action having been 
brought in the county ct. by the wife against the 
husband for six weeks arrears of maintenance under 
the agreement: — Held: (1) the husband A wife 
had power to make a contract for separation 
without the intervention of a trustee, by way of 
compromise of legal proceedings, the husband’s 


on any of the grounds sot up in the 
reply ; it was not contrary to public 
policy ; the pltf . had sufficient copacil y 
to understand it, & did understand it ; 
& it was a complete answer to the 
action, especially after a delay of ten 
years. — Ditch r. Ditcit (11)11), 19 
W. L. It. 497 ; 21 Man. L. It. 507.— 
CAN. 

PART XI. SECT. 4. 

o. Agreement to sell property 
Power to mortgage until 


separation deed V. agreed to transfer 
& did subsequently transfer certain 
lands to his wife, who agreed to “ pro- 
ceed to sell ” the same at not less tnan 
certain specified prices & wdth one 
quarter of the proceeds repay V. 
moneys ho had advanced to her : — 
Held : tho wife Became the absolute 
owner of the lands ; her agreement 
to proceed to sell was satisfied by 
endeavouring to sell at tho prices 
fixed which she had up to date been 
unable to do, & she had the right to 


;e. the lands in order to pay taxes 
until sho could sell them. — Van Aalst 
v. Van Aalht (191G), 34 W. L. II. 1222. 
—CAN. 

PART XI. SECT. 5. 

p. No particular form necessary. 1 — * 
A contract between spouses to live 
separate & apart need not be in any 
particular form provided tncre is 
evidence of an agreement made for 
valuable consideration ; nor is it 
necessary that it should contain an 
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Sect. 5 . — Form oj agreement . Sect . 0 : Sub -sects. 1, 
2, 3 tfc 4.] 

contract to pay the wife a weekly sum for main- 
tenance was binding, & the action was maintain- 
able ; (2) the agreement was not an agreement 

“ not to be performed within one year ” within 
above sect. & therefore need not be in writing. — 
McGregor v. McGregor (1888), 21 Q. B. 1). 424 ; 
57 L. .1. Q. B. 591 ; 52 J. P. 772 ; 37 VV. K. 45 ; 
4 T. E. It. 780, O. A. 

Annotations : — As to (1) Apld. Hulse v. Hulse (1910), 103 
Jj. T. 801. As to (2) Consd. Hanau r. Ehrlich, U911] 2 
K. B. 1050. Refd. Aldridge v. Aldridge (1888), 13 P. D. 
210; Wilkinson v. Bush ton (1889), 53 J. P. 440 ; Lavalette 
r. 1 tidies (1908), 24 T. L. H. 33G ; Hoover. Jennings, [19101 
2 K. B. 522 ; Cayme v. Allan, Jones (1919), 35 T. Jj. R. 453. 

# -j — g e€t generally , Contract, Vol. 

XII., pp. 118 et seq . 

2005. Need not be by deed.] — A ldridge v . 
Aldridge (otherwise Morton), No. 1909, ante . 

2006. Necessity for trustee.] — F reeman v. More 
(1728), 1 Bro. Pari. Cas. 237 ; 1 E. R. 538, H. L. ; 
affg. S. C. sub nom. More v. Freeman (1720), 
Bunb. 205. 

Annotations ; — Reid. Wilson r. Wilson (1845), 14 Sim. 405 ; 
Vansittart v. Vansittart (1858), 4 Jur. N. S. 27(5. 

2007. .] — W orr ail v. Jacob, No. 1900, 

ante . 

2008. .] — Hope v . Hope, No. 1920, ante. 

2009. .] — McGregor v. McGregor, No. 

2004, ante . 

2010. — Married Women’s Property Act, 1882 

(c. 75 ).] — Sweet v. Sweet, No. 2018, post. 


and Wipe. 

published. Accordingly, their separation is one 
to which the law, as administered in these cts., 
can be no party, it is a separation, in short, to 
which it can give no heed, & can show no counte- 
nance. Under these circumstances, admitting it 
to be proved that these parties were not actually 
cohabiting up to the time of the passing of above 
Act ; still, in my judgment, they did “ continue 
to live together as husband & wife,” in legal con- 
struction, within its true intent & meaning, up to 
that time, sufficiently to bring the marriage within 
the retrospective provisions of that Act. The 
retrospective provisions of that Act, if applicable 
to, clearly rendering this a good & valid marriage, 
I am bound, as deeming them so applicable, to 
withhold the declaratory sentence of its nullity, 
now prayed by the husband (Sir Christopher 
Robinson). — King v. Sansom (otherwise King) 
(1826), 3 Add. 277 ; 102 E. 11. 4 81. 

Annotation : — Distd. Poole v. Poole (1831), 2 Or. & J. 66. 

2013. Inconsistent clauses — Rectification by 
court — Effect given to intention of parties.] — 
Wilson v. Wilson, No. 2139, post. 

2014. Construed as post-nuptial settlement — 
Matrimonial Causes Act, 1859 (c. 61), s. 5.] — 
WORSLEY V. WORSLEY & WlGNALL, No. 2174, 

Submission to arbitration.] — See Arbitration, 
Vol. II., pp. 322, 354, Nos. 72, 284. 

Construction of deeds generally, see Deeds, 
Vol. XVII., pp. 212 et seq. 


Sect. 6. — CONSTRUCTION AND OPERATION. 

Sub-sect. 1. — In General. 

2011. Operation of ordinary rules of construc- 
tion.] — A separation deed whereby husband & 
wife agree not to institute proceedings in respect 
of past matrimonial offences, <fc containing an 
express condonation of such offences, being valid, 
the clauses in such deed must be interpreted accord- 
ing to the ordinary rules of construction. — Bourne 
v. Bourne, [1913] P. 104 ; 82 L. J. P. 117 ; 108, 
E. T. 1039 ; 29 T. L. It. 057. 

Annotations : —VLentd. Lipman v. Lipiuan, [191 0 J I*. 25; 

Thompson v. Thompson, 119161 1\ 165. 

2012. Effect of agreement — Parties continue in 
state of cohabitation — 3 Geo. 4, c. 75.] — Married 
persons separating, by mere voluntary agreement, 
without any legal sanction, are still, in the eye of 
the law, in a state of matrimonial cohabitation, 
how locally situate soever ; & upon what terms 
soever of matrimonial intercourse. The actual 
separation of the parties, in this ease, was with- 
out any reference, apparently, to doubts enter- 
tained by both, or either, as to the legal validity of 
their marriage. On the contrary, they separate, 
by virtue, to some extent, of a deed, in which the 
party proceeded against, is expressly recognised 
as the wife of the party proceeding, in this suit, & 
by which a separate maintenance is provided for 
her, expressly in that character. It is, in short, 
just such a mere separation as might have taken 
place between the parties, had their marriage not 
been faulty in its original construction, had the 
husband, for instance, been a major at that time ; 
or, being a minor, had Ins father’s consent been 
obtained ; or had this, lastly, been a marriage 
had, or celebrated, in virtue of banns duly 


Sub-sect. 2,— Usual Clauses. 

2015. How construed — Surrounding circum- 
stances.] — Hart v. Hart, No. 2118, post. 

2016. “ Dum casta 99 clause -Not usual clause — 
Separation as compromise of divorce suit.] — II art 
v. Hart, No. 2118, post. 

2017. Cannot be implied.] — -Fearon r. 

Aylesford (Earl), No. 2019, post. 

Subsequent adultery of wife.] — See No. 

1989, ante , Nos. 2018, 2019, 2070, post. 

Indemnification of husband against wife’s debts.] 
— See Sub-sect. 5, post. 

Covenant not to molest or annoy.] — See Sub- 
sect. 3, post. 

Covenant to pay annuity to wife.] — See Sub- 
sect. 4, post. 


Sub-sect. 3. — Covenant Not to Molest or 

Annoy. 

2018. Annoy — Whether distinguishable from 

“molest.”] — (1) A separation deed between hus- 
band & wife may, since Married Women’s Property 
Act, 1882 (c. 75), be entered into by the husband 
& wife without the intervention of a trustee, & 
the wife can sue in her own name upon such deed. 

By a separation deed, executed by husband & 
wife alone, without a trustee, the husband 
covenanted to pay an annuity to the wife, & she 
covenanted not to molest, annoy, or interfere with 
him. There was no dum casta clause. In an action 
by the wife against the husband to recove* arrears 
of the annuity : — Held : pltf. could maintain the 
action, & her adultery, resulting in the birth of a 
child, afforded no defence. 


express covenant not to sue to be a 
bar to subsequent proceedings for 
divorce, if that can be shown to have 
been the real character of the agreement 
entered into by theparties. — C ourtney 
r. Courtney, [1923] 2 I. B. 3J.—IR. 


PART XI. SECT. 6, SUB-SECT. 3. 

q. What amounts to molestation — Pro- 
ceedings for divorce.) — A oovenant by 
a husband in a separation agreement 
“ not to molest or interfere in any way 


whatsoever ” with his wife, is not 
broken by his taking proceedings for 
divorce ; & he may in such proceedings 
sot up a release in the separation agree- 
ment as a bar to her claim for alimony 
or Interim alimony. — K uhler v. 
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(2) Another point was raised, founded on the 
use of the word “ annoy ” in the wife’s covenant ; 
but I cannot distinguish that word from “ molest,” 
«fc it is clear from Fearon v. Aylesford (Earl), No. 
2019, post , that adultery is not molestation within 
the meaning of such a covenant as this 
(Mathew, J.). — Sweet v. Sweet, [1895] 1 Q. B. 
12 ; 64 L. J. Q. B. 108 ; 71 L. T. 672 ; 59 .T. l\ 
373 ; 43 W. K. 303 ; 1 5 II. 146, D. C. 

2019. What amounts to molestation — Necessity 
for Intent to annoy.] — (1 ) In a separation deed a 
covenant by which the husband undertakes to 
pay his wife an annuity without restricting his 
liability to such time as she shall be chaste is good 
Sc is not against public policy, & the covenant 
remains in force Sc the annuity continues payable, 
although the wife afterwards commits adultery. 

(2) Eemblc : if the covenant had been inserted 
in the separation deed with the intent that the wife 
might be at liberty to commit adultery, the deed 
would have been void. 

(3) Covenants in a separation deed, by which 
respectively the husband has covenanted to pay an 
annuity to a trustee for the wife Sc the trustee has 
covenanted that the wife shall not molest the 
husband, must be construed as independent 
covenants in the absence of any express terms 
making them dependent ; & therefore a breach of 
the covenant that a wife shall not molest the 
husband is not an answer to an action for the 
annuity. 

(4) Neither adultery alone by the wife, nor 
adultery by her followed by the birth of a spurious 
child, is a breach of a covenant in a separation deed 
against molestation by the wife. 

(5) Enable : adultery by the wife followed by 
the birth of a spurious child whom she puts forward 
as the child of her husband, especially if this is 
done wit h intent to claim a title or property to 
which the legitimate offspring of her husband would 
be entitled, is evidence of a breach of a covenant 
against molestation by her. 

(6) In order to constitute a breach of a covenant 
in a separation deed against molestation by a 
wife some act must be done by her or by the 
authority with intent to annoy her husband, & 
which is in fact an annoyance to him or at least 
some act must be done by her or by her authority 
with a knowledge that it must of itself wdtliout more 
annoy her husband or annoy a husband with 
reasonable Sc proper feeling. 

(7) In a separation deed a dum casta clause 
cannot be implied. — Fearon v. Aylesford (Karl) 
(1881), 14 Q. B. 1). 792 ; 54 L. J. Q. B. 33 ; 52 
1 i. T. 954 ; 49 J. P. 596 ; 33 W. II. 331 ; 1 T. L. II. 
68, C. A. 

Annotations : — -As to (I) Apld. Sweet v. Sweet, [1895] 1 Q. B. 

12. As to (3) Reid. Kennedy v. Kennedy, 11907] P. 49. 

As to («) Polld. Hunt i>. Hunt, [1897] 2 Q. B. 547. 

Kuhlrr, T1920] 3 W. W. It. 875 ; 54 
D. L. K. 875.— CAN. 

r. .] — A wife by a separation 

agreement agreed among other things 
not to molest, annoy or interfere in 
any manner with her husband : — 

Held : this agreement was not broken 
by her agent the morning after the 
date of the agroemont hauling away 
& stacking on the farm which belonged 
to the wife & on which the parties had 
been living oats belonging to the hus- 
band. — OVBROOKER V. OVKROCIvKR, 

[1920] 2 W. W. H. 341 ; 52 D. L. It. 

393. — CAN. 

a. Nature of covenant.] — The cove- 
nant “ not to molest ” is an inde- 
pendent covenant & not a condition 
precedent. — Marshall v. Marshall, 

11923] 2 W. W. H, 820 ; 4 D. L. R. 

175.— CAN, 


2020. -.] — Where a deed of separation 
between husband & wife contains a covenant by 
the former not to molest the latter, the taking 
proceedings in a foreign ct. to procure a divorce 
is not of itself, & without evidence of an intention 
to annoy, a breach of the covenant. — Hunt v. 
Hunt, [1897] 2 Q. B. 547 ; 07 L. J. Q. B. 18 ; 77 
L. T. 421 ; 14 T. L. It. 53, 0. A. 

2021. Proceedings for restitution of con- 

jugal rights.] — Wilson v. Wilson, No. 2139, post. 

2022. .] — Flower v . Flower, No. 2137, 

post. 

2023. Proceedings for judicial separation.] 

— A deed of separation between husband & wife 
contained a covenant by the trustees of the wife 
that she would not molest or disturb her husband : 
— Held : a suit in the Divorce Ct. for a judicial 
separation was no breach of the covenant. — 
Thomas v. Everard (1861), 6 II. Sc N. 448 ; 30 
L. J. Ex. 214 ; 158 E. It. 181. 

Annotations: — Polld. Hunt v. Hunt, [1897] 2 Q. B. 547. 
Reid. Fearon v. Aylesford (1884), 32 W. R. 718. 

• 2024. Adultery.] — Fearon v. Aylesford 

(Earl), No. 2019, ante. 

2025. Birth of bastard to wife — Bastard 

held out as child of husband.] — Fearon v . Ayles- 
ford (Earl), No. 2019, ante. 

2026. .] — Sweet v. Sweet, No. 

2018, ante. 

2027. Proceedings for divorce — Foreign 

proceedings.] — Hunt v. Hunt, No. 2020, ante . 

Molestation by wife — Whether defence to action 
for arrears of annuity.] — See No. 2019, ante. 


Sub-sect. 4. — Covenant to Pay Annuity 

to Wife. 

2028. Whether apportionable — Payable in 
arrear.] — Separate maintenance, payable quarterly, 
at the end of each quarter, is to be apportioned 
at the death of the wife. — Howell v. Hanforth 
(1775), 2 Wm. Bl. 1016 ; 96 E. It. 597. 

Annotation : — Refd. R. v. Treasury Lords, lie Queen 

Dowager’s Annuity (1851), 20 L. J. Q. B. 305. 

2029. Payable in advance.] — By a separa- 

tion deed a husband granted to his wife an annuity 
during their joint lives, if they should so long live 
separate from each other, the annual sum to be 
paid by equal half-yearly payments in advance on 
Mar. 1 & Sept. 1 in every year. The husband Sc 
the wife continued to live separate from each 
other until the death of the husband. After the 
husband’s death his extrix. brought an action 
against his widow to recover the balance of the 
last instalment paid by the husband under the 
deed after deducting an apportioned part in respect 
of the period between the payment <fe his death : — 
Held : the annuity was not apportionable, Sc the 

wife A. for a separation, by deed poll 
created a trust fund to socure payments 
to his wife while she should live separate 
from him : — Held : wife’s right to 
receive payments under the trust deed 
ceased on testator’s death. — lie Irwin 
(19J2), 21 O. W. 11. 562 ; 3 O. W. N. 
836 ; 4 D. L. R. 803.— CAN. 

b. Provision of lump 

sum on husband* s death. ]— Although it 
is provided by a separation deed that 
an annuity is to bo paid to the wife 
“ during her life " for her maintenance 
it may be held in view of another 
provision in the deed for the payment 
to her of a lump sum on her husband’s 
death, that the annuity was to bo pay- 
able during their joint lives only. — 
Rjssmuller v. Balcom, [1917] 3 

W. W. R. 535.— CAN. 

c. Widow not bound by 


PART XI. SECT. 6, SUB-SECT. 4. 

t. How determined — Death of hus- 
band — Constr upturn of deed.] — M. & 
his wife executed a deed of separation 
by which he agreed to pay her $100 
monthly, upon her covenanting to 
support & maintain herself & the 
children. The sums were not expressed 
to bo payable to the wife during her 
life nor did the husband covonant 
ou behalf of his exors. or admini- 
strators. The husband died : — Held : 
the agreement came to an end with the 
doath of the testator, it being In no 
sense a post-nuptial settlement. — 
Re McDouoalls* Estate (1916), 34 
W. L. U. 924 ; 10 W. W. R. 1001.— 
CAN. 

a. Annuity to wife 

while living “ separate apart. **b— 

Testator, upon an agreement with his 
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Sect, 6 . — Construction and operation : 

4 & _5J 

extrix. was not entitled to recover. — Trevalion 
v . Anderton (1897), 06 L. J. Q. 33. 489 ; 76 L. T. 
642 ; 13 T. L. II. 401, 0. A. 

2030. Whether assignable.] — Trust in a deed of 
separation to permit A. to receive the dividends of 
stock for the maintenance So support of the wife, 
with a covenant of indemnity to her husband : a 
grant by her of an annuity out of the dividends : — 
Held: void. — Hyde v. Price (1797), 3 Yes. 437 ; 
30 E. 33. 1093. 

Annotations; — Refd. Whistler v. Newman (1798), 4 Vos. 
129 ; Beard v. Webb (1800). 2 Bos. & P. 98 ; Worrall v. 
.Jacob (1817), 3 Mer. 250 : Hyde v. Price, Hart v. Cradock 

i l 837 ), 8 Sim. 578 ; Wilson r. Wilson (1845), 14 Sim. 405. 
lentd. Lewis v, Leo (1824), 3 B. & C. 291. 

2031. How determined — Annuity payable out of 
husband’s official salary — Effect of dismissal from 
office.] — By a deed of separation, after reciting an 
agreement by the husband to allow the wife £250 
out of his salary as a searcher, the husband 
covenanted generally to pay her £250 per annum 
during her lift* : — Held : the covenant was con- 
trolled by the recital, So dismissal from the office 
justified non-payment of the annuity. — Hesse v. 
Albert (1828), 3 Man. & lly. K. B. 406. 

Annotation : — Consd. Crouch v. Crouch, lJ912j 1 K. B. 378. 

2032. Deed to be considered as a whole.] — 

Chapman v . Guest (1887), 3 T. L. 1 i. 438. 

2033. Gift of annuity by will — Widow put 

to election.] — Atkinson Little wtiod, No. 2007, 

post . 

2034. Annuity while child residing with 

wife — Child ceasing to so reside — Midshipman in 
Navy.] — Chapman v. Guest (1887), 3 T. L. 31. 438. 

2035. Death of husband — Annuity in 

arrear.] — (1) A married woman cannot contract 
so as to bind her separate property under Married 
Women’s Property Act, 1882 (c. 75), unless she 
lias some separate property at the date of the 
contract. If she have some separate ("state at the 
time, a charge on it will affect after-acquired pro- 
perty, but not otherwise. 

(2) In an action of contract against a married 
woman under sect. 1 (2) of Married Women’s 
Property Act, 1882 (c. 75), pltf. must show that 
deft, had separate estate at the time of entering 
into the contract. 

(3) By a separation deed between husband & 
wife, the husband covenanted with the trustees of 
the deed that he would, during the joint lives of 
himself So his wife, pay to the trustees an annuity 
of £500 ; So it was declared that the trustees should 
stand possessed of the annuity, during the con- 
tinuance thereof, upon trust to pay the same to 
the wife “ for her separate use, without power of 
anticipation.” There was a proviso that, in case 
the husband should at any time thereafter obtain 
a decree absolute for a divorce against the wife 
in respect of any circumstances occurring after the 
date of the deed, or in case the wife should at any 
time thereafter be proved to be leading a notoriously 
unchaste life, the annuity should absolutely cease 
So determine : — Held : the separate use continued 
only during the joint-lives of husband So wife, So 
arrears of the annuity remaining unpaid at the 
date of the husband’s death are not separate pro- 
perty of the wife. — Stogdon v. Lee, [1891] 1 
Q. B. 661 ; 60 L. J. Q. B. 669 ; 64 L. T. 494 ; 55 
,T. P. 533 ; 39 W. R. 467, C. A. 

Annotations : — As to (1) Consd. Paquin v. Bcnuclcrk, [1906] 


A. C. 148: He Fieldwick, Johnson v. Adamson, [1900] 

1 Ch. 1. Refd. Pelton v. Harrison, [1891] 2 Q. B. 422 ; 

Hood Barrs v. Catheart, [1894] 2 Q. B. 559 ; Johnson v. 

Clark, [1908] 1 Ch. 303. .4a to (3) Refd. He Lumlcy. JCx p. 

Hood Barrs, [1896] 2 Ch. 690; He Wheeler’s Hettlmt. 

Trusts, Briggs v, Ryan, [1899] 2 Ch. 717. 

2036. Construction of deed .] — lie 

Clench, Draper v. Clench (1894), 38 Sol. Jo. 546. 

2037. Annuity to wife while 

living “separate & apart.”] — In a separation deed 
a husband covenanted to pay to his wife for her 
sole So separate use during her life if she should 
“ so long continue to live separate & apart,” £150 
for her maintenance, clotliing, So other necessaries. 
The husband having died, the wife remarried : — 
Held : on the construction of the deed, the annuity 
ceased to be payable on the death of the husband. — 
lie Gilling, Procter Watkins (1905), 74 
L. J. Ch. 335 ; 92 L. T. 533 ; 53 W. R. 427 ; 49 
Sol. Jo. 401. 

.] — See, also , No. 1900, ante. 

2038. Decree of divorce — Adultery of wife 

before separation — Adultery acknowledged in deed.] 

- -A decree of dissolution of marriage by the 
Divorce Ct., on the ground of adultery, is no answer 
to an action by the wife’s trustee upon a covenant 
by the husband to pay her an annuity, contained 
in a deed of separation which recites the wife’s 
acknowledgment of the adultery which was after- 
wards made the foundation of the suit in the 
Divorce Ct. — Gosltn v. Clark (1802), 12 C. B. N. S. 
08 1 ; 31 L. J. C. P. 330 ; 6 L. T. 824 ; 9 Jur. N. S. 
520 ; 142 E. II. 1310. 

Annotation : - Refd. Grant- r. Build (L874), 22 W. It. 514. 

Adultery concealed.]—^ Sect. 3, 

sub-sect. 1 , ante. 

2039. Absolute covenant.] — By a 

separation deed reciting that differences existed 
between deft. <fc his wife, & that they had agreed 
to separate, deft, covenanted with trustees to pay 
them an annuity for liis wife’s support “ during 
their joint lives & so long as they should live 
separate & apart.” The deed contained clauses 
which indicated that the parties to the deed con- 
templated that the marriage relation would con- 
tinue to exist between deft. <to his wife. Jn an 
action by the trustees for arrears of the annuity : — 
Held : a plea setting forth the deed & alleging the 
wife’s subsequent adultery, <te the dissolution of the 
marriage in consequence, was bad, there being no 
express words limiting deft.’s obligation to the 
period during which the marriage tie subsisted. 
Qu. : whether Matrimonial Causes Act, 1859 
(c. 61 ), s. 5, applies to deeds made before the passing 
of the Act. 

It is contended that the covenant' is only operative 
as long as the parties live apart. . . . But 1 think 
the husband’s covenant is absolute (Bramwell, B.). 
— Charles worth v. Holt (1873), L. R. 9 Exch. 
38 ; 43 L. J. Ex. 25 ; 29 L. T. 6i7 ; 22 W. R. 91. 

Annotations : — Consd. Grant v. Bndd (1874), 30 L. T. 319; 

Negus v. Forster (J882), 40 L. T. 675. Expld. Fearon v. 

Aylesford (1884), 12 Q. B. 1). 539. Distd. He Gillim?, 

Procter v. Watkins (1905), 74 L. J. Ch. 335. Refd. Niool 

v. Nicol (1886), 31 Ch. L>. 524. 

2040. On wife’s petition — Liability of 

surety.] — By a separation deed reciting that 
differences had arisen between the husband & wife, 
in consequence of which they had agreed to live 
apart, deft, became a surety for the payment by 
the husband to yiltf., as trustee for the wife, of a 
certain weekly sum duiing the joint lives of the 
husband So wife. In an action against deft., as 
surety, for arrears of the weekly sum : — Held : 


unfair contract .1 — A husband Sc wlfo during* her life & separation an annuity while the contract of separation was 

having executed a contract of sopara- of £30 p.a. , in consideration of which unrevoked : — Held: the wife was not 

tion & aliment, whereby t-ho husband she renounced all legal claims against bound by that contract of separation, 

hound himself to pay to his wife him ; Sc the husband having died but was .on Ills death, entitled to her 
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a plea setting out the deed, A alleging that deft, 
became a party to it to prevent any public exposure, 
that the wife had subsequently commenced a suit 
for a divorce, A that the marriage had been 
dissolved, was bad. — G rant v. Budd (1874), 30 
L. T. 319 ; -22 W. K. 514. 

An not of ion Bold. Fear on r. Aylehford (1881), 12 Q. B. 11. 

539. 


Wife’s adultery subsequent to separation.] — 

See Sub-sect. 11, post. 

Breach of agreement by wife — Covenant not 

to molest or annoy.] — See Sub-sect. 3, ante . 

2041. Upon notice — Construction of deed.] 

— A deed of separation was executed in 1894 by 
resp. A his wife, the former covenanting to pay 
to a trustee thereunder an annuity for the separate 
use of the latter without power of anticipation. 
Bower was reserved to resp. to give notice to the 
trustee after the expiration of twelve months from 
the date of the deed of his intention to pay a 
reduced amount, in which case, unless all the 
parties agreed as to the amount to be thereafter 
paid, the covenants in the deed should be void 
A of no further effect. Before the expiration of 
twelve, months notice of such intention was given 
to the wife’s solrs., A the wife instructed them to 
waive the stipulated notice to the trustee. In an 
action brought in 1904 to recover all arrears of 
annuity due under the deed as a still subsisting 
arrangement, the Supreme Ct. of the Colony 
decreed the amount, holding that the wife’s w r aiver 
of notice to the trustee w r as in contravention of 
the restraint clause in the deed : — Held : the 
Big] i Ot. rightly reversed this decree. On the 
true construction of the deed the restraint clause 
applied to the annuity so long as it was payable, 
but not to the notice. Personal service thereof 
on the trustee was a mere formality which the 
wife was entitled to w r aivc. Otherwise it was 
inequitable that she should enforce an obligation 
from which she had induced her husband to omit 
to free himself in the manner stipulated. — 
Macnagiiten v . Paterson, [1907] A. C. 483 ; 70 
B. J. P. C. 91 ; 97 L. T. 442 ; 25 T. L. 11. Til, 
P. C. 

By reconciliation.] —See Sect. 8, post. 

Variation of allowance.] — See Sect. 9, post. 

2042. Covenant to pay gross sum— Or so much 
as wife should order or require — Whether wife 
accountable for surplus.] — To put an end to litiga- 
tion between a husband A wife, the husband con- 
veyed properly to trustees, upon trust to pay 
his wife £3,700 a year, or so much as she should 
“ order or require.” The wife was, out of that 
sum, to keei:> up an establishment/ for herself A 
children upon such a scale as she should think fit ; 
A the husband was to have the benefit of it under 
certain restrictions. But if she should not re- 
quire the whole for the purposes aforesaid, the 
surplus was to be paid to the husband : — Held : 
(1) so long as she kept up the establishment, she 
was not liable to account for the surplus in her 
hands ; (2) this was like the case of guardians of 
infants A committees of lunatics having allowances 
made to them for maintenance, A who are not 
accountable for their expenditure, so long as they 
properly maintain those committed to their care. 
— .Iodrell v. Jodrell (1851), 14 Beav. 397 ; 51 
E. It. 339. 

Annotations : — As to (1) & (2) Refd. Hart v. Tribe (1854), 


23 L. J. Oh. 462 ; Maerao r. Harness (1010), 103 L. T. 
620. 

Income tax — Whether husband entitled to 
deduct.] — See Income Tax. 

2043. Deed executed abroad —Partner domiciled 
in England — Bight to payment in England.] — 

Drexel v . Drexel, No. 2111, po.sC 


Sub-sect. 5. — Covenant to Indemnify 
Husband Against Wife’s Debts. 

2044. A usual clause.] — Gibbs v. Hai 
No. 2120, pout . 

2045. Covenant to indemnify —Whether essential 
to validity of deed.] — A covenant in a deed of 
separation, that the husband shall pay the trustee 
for the wife, an annuity for her maintenance, is 
binding on the husband, A may be enforced in 
equity, although there be no covenant on the part 
of the trustee to indemnify the husband. A 
general demurrer to a bill for an account of assets 
A payment of such an annuity overruled. — 
lies v. Wil,rougiiby (1822), 10 Price, 2 ; 147 
E. It. 222. 

A n notation : — Refd. Wilson r. Wilson (1815), 14 Sim. 405. 

2046. .] — Qu. : wlietlier it is essential 

to the validity of a deed of separation, that it 
should contain a covenant by the trustee to in 
demnify the husband against the wife’s debts. 
— Haworth v. Bostock (1810), 4 Y. A C. Ex. 
1 ; 100 E. It. 894 ; on appeal (1842), 9 Cl. A 
Fin. 59, II. L. ; subsequent proceedings , sub nom. 
Bostock r. Hume (1841), 13 L. J. C. P. 225, 
Ex. Oh. 

2047. What debts included — Costs incurred 

in defending actions for necessaries — General 
covenant.] — Declaration on bond ; plea that it 
was conditioned for performance of covenants, 
which were to indemnify the obligee from alimony 
A debts incurred by his wife after their separation, 
A that deft, had performed the covenant. Ite- 
plication that a judgment was recovered against 
the obligee by a creditor of Ids wife, A he paid 
debt A costs, of which deft, had notice. De- 
murrer A joinder. Deft, was liable for the costs 
as the debt paid by pltf. ; for the covenant to 
indemnify w r as general ; A it was not necessary 
for pltf. to give notice that an action was com- 
menced. If it had been necessary, pltf. must 
have recovered on these pleadings ; for deft, had 
admitted notice. — Duffield v. Scott (1789), 3 
Term ltep. 374 ; 100 E. It. 028. 

Annotations:— Consd. Amory v. Brodriek (1822), 5 B. & 
Aid. 712. Refd. lVnley v. Watts (1811), 7 M. & W. 601 ; 
Lloyd v. Alostyn (1842). 6 Jur. 074 ; Gray r. Lowis, 
Parker t\ Lewis (1873), 8 Cli. App. 1035. Mentd. Smith 
v. Compton (1832), 3 B. & Ad. 407 ; Tildasley v. Stephen- 
son (1834), 10 Bingr. 545 ; Jones r. Williams (1841), 0 
J)owl. 252. 

2048. Debts contracted prior to 

separation.] — A deed of separation between hus- 
band A wife contained a covenant by the wife A 
her trustees, that she, her exors. or administrators, 
or the trustees, or some or one of them, should 
A would at all times save, defend, A keep harm- 
less A indemnified the husband from A against 
the debt or debts, sum or sums of money, which 
she the wife had then, at the time of the making 
of the indenture, contracted, or which she should 
at any time thereafter, during the separation, 


legal provision as hiB widow, the 
annuity not being fair, onerous &. 
adequate, in the penuniary circum- 
stances of the husband. — Hunter v. 
Dixon (1831), 5 Wils. & 8. 455 ; affg. 

Sh. (Ct. of Schh.) 260 — SCOT. 


PART XI. SECT. 6, SUB-SECT. 5. 

d. Covenant to indemnify — What 
debts i net uded — M ortgaye, debt. ] — A 
covenant in a separation deed whereby 
the wife covenanted to indemnify 
the husband against all debts A 


liabilities contracted by her hold not. 
to recover a covenant in a mortgage 
made by him, notwithstanding the 
facts that he had conveyed the mort- 
gaged land to her A sho had, sub- 
sequently to the execution of the 
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Husband and Wife. 


Sect. 6 .- — Construction and operation: Sub-sects. 5, 

contract : — Held : this covenant included debts 
previously contracted by the wife for necessaries, 
while living with the husband. — Summers v. 
Ball (1841), 8 M. & W. 590 ; 10 L. J. Ex. 808 ; 
151 E. It. 1177. 

Annotation : — Reid. Brailey v. Brailey, f 1 1)22 1 P. 15. 

2049* .] — In this case the parties 

had agreed to execute a separation deed contain- 
ing the usual clauses, to be settled in case of 
difference by a named counsel. Counsel settled 
a deed containing a covenant by the wife to keep 
the husband indemnified against all debts & 
liabilities heretofore or hereafter incurred by the 
wife. The wife took out a summons to strike out 
the words “ heretofore or ” : — Held : a covenant 
by the wife to indemnify the husband against 
antecedent debts was not a usual covenant & 
not within the powers of the counsel as referee 
to insert, & the words objected to must be struck 
out. — Brailey v. Brailey, [1922] P. 15 ; 91 

L. J. P. 65 ; 126 L. T. 277 ; 38 T. L. R. 28 ; 66 
Sol. Jo. (W. R.) 13, C. A. 

Whether good consideration.] — Sec Nos. 

1921, 1959-1961, 1963, 1965, ante, No. 2126, post. 


Sub-sfct. 6. — Provisions as to Wipe’s 

Property. 

Effect of separation on.] — See Part V., Sect. 2, 
sub-sect. 1, ante. 


Sub-sect. 7. — Provision for Custody and 
Maintenance of Children. 

See Infants’ Custody Act, 1873 (c. 12), s. 2. 

2050. Covenant by father to relinquish custody — 
Whether valid.] — Vansittart v. Vansittart, 
No. 1903, ante. 

2051. .] — Walrond v. Walrond, 

No. 1954, ante. 

2052. Father’s conduct towards child 

disentitling him to custody — Effect of wife’s 
misconduct.] — Swift v. Swift, No. 1905, ante. 

2053. .] — A wife intended to proceed 

in the Divorce Ct. for a separation, & had filed 
a bill against her husband to set aside a certain 
appointment. By a deed of compromise it was 
agreed that the proceedings should be stayed, 
that tw r o of the children should remain at such 
schools as the husband should direct, & that their 
holidays should be passed at such places as the 
trustees should direct : — Held : although a father 
could not by agreement deprive liimself of the 
control of his children, the agreement in this case 
as to where the holidays of the children should 
be passed was reasonable, & would bo enforced 
by the ct. — Hamilton v. Hector (1871), 6 Oh. 
App. 701 ; 40 L. J. Ch. 692 ; 25 L. T. 146 ; 19 


W. R. 990, L. C. ; subsequent proceedings (1872), 
L. R. 13 Eq. 511. 

2054. Infants’ Custody Act, 1873 

(c. 12), s. 2.] — Hart v. Hart, No. 2118, post. 

2055. .] — Jumim\ Jump, No. 2176, post. 

2056. Breach — What amounts to — Con- 
currence in petition for removal from custody of 
mother.] — Besant v. Wood, No. 2090, post. 

2057/ Covenant by husband to maintain — Extent 
of liability — Construction of covenant.] — In a deed 
of separation there was the following covenant 
by deft, the father of the children therein named : 
That, for providing for maintenance of the children 
he would out of liis own moneys pay the whole 
expense of their education, maintenance & sup- 
port except as thereinafter mentioned, all of whom, 
it was agreed, should be & remain in the custody 
& under complete control of deft. Then followed 
a proviso, that the mother of the children, or her 
trustees, should pay the expense of the education, 
maintenance & support of such of the children 
as should from time to time be permitted by deft, 
to reside with the mother during the period of 
such residence : — Held : the covenant by deft, 
to maintain was general, <fc not limited to the 
minority of the children, or to the period of their 
remaining under his control & custody. — D e 
Crespigny v. Db Crespigny (1853), 9 Exch. 192 ; 
2 C. L. R. 404 ; 23 U. J. Ex. 27 ; 22 L. T. O. 8. 
123 ; 2 W. li. 75 ; 156 E. R. 82. 

Annotation: — Mentd. CJardiuor r. Barber (1851), 2 Eq. 

Kep. 888. 

2058. Custody transferred by 

order of court.] — Gandy v. Gandy, No. 2106, post. 

2059. While child under care of wife 

- — Admission of child to school.] — By a covenant 
in a separation deed the husband agreed to pay 
the wife a weekly sum for her sole <fc separate use, 
& also a further weekly sum as long as their son 
should remain under the age of twenty-one & 
should reside with or under the tutelage or care 
of the wife, for & towards the support, mainte- 
nance, board, lodging, clothing, & education of the 
son ; So the wife covenanted that out of this 
further sum, & without anv further assistance 
from the husband, she would support, maintain, 
board, lodge, clothe & educate the son in a suitable 
manner, & would indemnify the husband from all 
liability on account thereof. Afterwards the son 
obtained admission to Christ’s Hospital, where he 
was maintained & educated at very small expense 
to liis mother. Under an originating summons 
an order was made by consent that the son should 
spend half his holidays with his father So half with 
his mother —Held : the husband was not re- 
lieved under those circumstances from continuing 
to pay to the wife the weekly sum covenanted by 
him to bo paid so long as their son should remain 
under the age of twenty-one, & should reside 
with or under the tutelage & care of the wife. — 
Rowell v. Rowell (1903), 89 L. T. 288 ; 19 
T. L. R. 657 ; 47 Sol. Jo. 726, C. A. 


separation deed, covenanted with the 
mortgagee to pay him principal & 
interest. — W alker v. Lees, 11918] 3 
W. W. It. 580.— CAN. 

PART XI. SECT. 6, SUB-SECT. 6. 

e. Repayment of money put into home- 
stead by wife.] — A separation agree- 
ment provided for the payment of 
money by the husband to his wife for 
her equity in land owned by him. 
The land was a homestead & when the 
parties were married the wifo put 
money of her own into it, although 
she had no registered or unregistered 
mtgo., charge or encumbrance of any 


kind on the homestead : — Held : tho 
provision was enforceable. — Nolle v. 
Nolle, [1921] 1 W. W. Ii. 88; 55 
D. L. R. 712.*— CAN. 

PART XI. SECT. 6, SUB-SECT. 7. 

2050 i. Covenant by father to relinquish 
custody- — Whether valid.] — An agree- 
ment by the husband with his wife not 
to exercise his right as guardian of the 
children, is void. — Barrett v. Barrett 
(1906), 6 Terr. L. It. 274.— CAN. 

t. Effect of.]— Act 13 of 1901 

which gives a. magistrate jurisdic- 
tion in eases of harbouring & keep- 
ing wards does not apply where a 


husband who alleges that bis wife is 
retaining custody of the children as 
against himself is a party to a deed of 
separation between himself 8c his wifo 
which gives the custody to the wifo. — 
Bukd v. Burd (1919), 40 N. L. R. 250 
— S. AF. 

g. Custody — Discretion of court — 
Rene fit of child. ] — By a clause in a 
separation deed it was provided that 
the child of the marriage should reside 
alternatively with the husband & 
the wife during the holidays of tho 
school at which the child was placed. 
In an action by the wife to enforce 
performance of the covenant : — Held ; 
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2060. Covenant by wife to maintain — To be void 
on resumption of cohabitation — Subsequent separa- 
tion after re-cohabitation.] — Chough v. Waller, 
No. 1908, ante. 

2061. Custody — Clause providing for — Only access 
intended — Rectification.]- - Evkrsiied v. Kvershed, 
No. 2134, jyost. 

2062. Party having custody — Whether pre- 

cluded from taking children abroad — Covenant 
giving right of access.] — By a deed of separation 
made in 1880 between H., a medical officer in 
the army, A his wife, provision was made as to 
the custody of their four children, of whom the 
eldest was eleven A the youngest tliree years of 
age, during the approaching absence of the hus- 
band in India, after which he was to resume the 
entire custody of them, but he covenanted that 
full A free liberty of access to them should be 
always accorded to the wife, to the extent at 
least of her having the opportunit y of spending 
one day in every fortnight with them. In 1881 
he was ordered to Egypt A proposed to take the 
first A third of the children with him. Mrs. H. 
applied for an injunction to restrain him from 
doing so : — Held : the covenant did not bind II. 
to keep the children in a place where Mrs. FT. 
could conveniently have access to them, A did 
not preclude him from taking them with him to 
any place where he might be ordered in the course 
of his duties, A the injunction must be dissolved, 
there being no case made that he was removing 
them for the purpose of preventing Mrs. IT. from 
having access to them. — Hunt v. Hunt (1881), 
28 Ch. 1). 000; 52 L. T. 302; 33 W. It. 157; 
1 T. Ij. It. 93, O. A. ; subsequent proceedings , 54 
L. .T. Oh. 289. 

Variation of provision for.] — See No. 2170, 


Sub-sect. 8. — Trusts for Children. 

2063. Trusts for children of marriage — Con- 
struction — Whether child born after reconciliation 
included.]— Upon a separation between A. A B., 
husband A wife, a deed was executed, making a 
provision for the wife, A all A every the children 
of A. by B. who should attain twenty-one. A 
reconciliation took place, A another child was 
born : — Held : upon the construction of the deed, 
such last-mentioned child did not participate in 
the provision. — Hulme t\ Chitty (1846), 9 Beav. 
437 ; 7 L. T. O. S. 278 ; 10 Jur. 323 ; 50 E. K. 
411. 

See, also, No. 2107, post. 


Sub-sect. 9. — Satisfaction of Dower, etc. 

See, now, Administration of Estates Act, 1925 
(c. 23), s. 45. 


2064. Dower Sc thirds — Provision In separation 
deed — Construction.] — Proviso in a deed of separa- 
tion, that the wife surviving shall be entitled to 
her dower A tliirds of all real A personal estates, 
whereof the husband shall die seised or possessed, 
construed, not as a covenant to leave her such a 
portion of the personal estate as she would be 
entitled to under Statute of Distribution, 1670 
(c. 10), had he died intestate, but that she should 
be in tlie same situation as if not separate as to 
dower A thirds, i.e. the actual share by the law 
or custom ; not interfering therefore with his 
testamentary disposition. — Cochran v. Graham 
(1811), 19 Ves. 63 ; 34 E. K. 442, L. C. 

2065. Covenant by wife to receive annuity 

in satisfaction — Wife not deprived of share in 
personalty.] — Husband A wife having agreed to 
live apart from each other, a sum of stock was in- 
vested in the name of trustees, A, by a separation 
deed, containing the usual provisions, the husband 
agreed to pay to his wife, for her maintenance, an 
annuity of £180 a year, A it was declared that the 
• stock was intended as a securit y for the payment 
of that/ annuity. The deed contained a x>roviso 
that the husband should be indemnified out of 
the annuity against the debts A contracts of his 
wife, A all dower A thirds at common law or by 
custom, which she, at any time thereafter, might 
claim, challenge, or demand from, out of, or 
against her husband, or his present or future 
estate, real or personal ; A an agreement that the 
wife should make A execute all such acts, deeds, 
A matters as should he requisite for the purpose 
of releasing, barring, or extinguishing all dower or 
thirds at the common law, or by custom, which 
she could or might claim or demand in, to. or 
out of any real or personal estate of her husband. 
Tlie husband afterwards dying intestate : -Held : 
the deed did not deprive tlie wife of her share of 
tier husband’s personal estate, under Statute of 
Distributions. — Slatter v. Slatter (1834), l 
Y. A C. Ex. 28 ; 100 E. It. 12 ; subsequent pro- 
ceedings, 1 Bing. N. C. 259. 

2066. Jointure — Under deed of arrangement — 
Whether affected by deed of separation.] — By 

articles of separation, dated in June 1834, deft, 
agreed that he would, on or before Feb. 1, 1835, 
effectually, by a charge on freehold estates, or by 
investment of an adequate sum of money, or by 
the best means which might be then in his power, 
secure to pltf., his wife, an annuity of £1,000. 
In Dec. 1834, a deed of arrangement was executed 
between cleft. A his son, by which certain family 
estates were conveyed to trustees to raise money 
for the payment of various incumbrances, after- 
wards to such uses as deft. A his son should ap- 
point, A in default of appointment to deft, for 
life, A then to his son absolutely, with a power for 
deft, to jointure his then present or any future 
wife to the extent of £1,000 per ayinum — Held: 
pltf. was entitled to have her jointure raised out 


(1) action for specific performance of 
such a covenant, would lie in a case 
whero there were trustees, but only 
where the ct. approved of the covenant 
as being for the benefit of tho child ; 

(2) it was doubtful before Married 
Women’s Property Act, 1908, whether 
an action on a deed between husband 
& wifo without the intervention of 
trustees (not being an application 
under Infants Act, 1908) would lie 
at all, & that Act has made no difference 
whore no question of property arises. — 
Baigent v. Baigent, [1920J N. Z. 
L. R. 227.— N.Z. 

h. - -.) — A deed of 


separation was executed by which 
it was agreed that the husband should 
make the wifo a weekly allowance 
while she remained chaste, 8c tho 
custody of tho child was by deed 
given to tho mother. After the 
separation tho wife gave birth to an 
illegitimate child, A the husband 
obtained a decree nisi for a divorce 
on the ground of his wife’s adultery, 
but no order was made as to tho custody 
of tho child who still remained with 
her mother. The husband then applied 
to tho ct. for a writ of habeas corpus 
directed to the mother in respect of tho 
child : — Held : although by the deed 
of separation tho legal custody of the 


child was given to the mother, yet it 
was tho duty of the ct., in deciding as 
to whom the custody of the child was 
to be given, to consider whether for 
the benefit of tho infant, the deed of 
separation should not be signed, A 
that no reason had heen shown why 
the custody of the father should be 
interfered with. , , , 

(2 ) In any case tho deed of separation 
had become void by the breach on the 
part of tho wife of tho provisions of the 
dum casta clause therein contained, A 
the father was therefore legally entitled 
to the custody of tho child. — Salaman 
v. Salaman, [19231 N. Z. L. R. 454. — 
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Sccl. 0 . — Construction and operation : Sub-sects, 9, 
10, 11 & 12.] 

of the estates, as against deft. & liis son. — Wel- 
lesley v. Wellesley, Mornington (Countess) 
v. Mornington (Earl) (1849), 17 Him. 59; 18 
L. ,T. Ch. 442 ; 13 L. T. O. S. 419 ; 00 E. 11. 1050 ; 
affd. (1852), 1 l)e G. M. Sc (>. 501, L. JJ. ; subse- 
quent proceedings (1853), 4 De G. M. & G. 537, L. JJ. 

Annotation : — Mentd. Carson r. PiekersgiH (1885), 5 1 L. J. 
Q. B. 484. 

Satisfaction generally, see Equity, Vol. XX., 
pp. 449 ct seq. 


and Wife. 

sum covenanted by the deed to be paid, but the 
widow was entitled to both sums. 

The circumstance that two documents arc con- 
temporaneous so that both are present to the mind 
of the donor when he executes each of them, is a 
strong reason against holding a gift in one to be a 
satisfaction of an obligation under the other to 
pay a like sum. — Horlock v . Wiggins, Wiggins 
v. Horlock (1888), 39 Ch. 1). 142; 58 L. .T. 
Ch. 4(1 ; 59 L. T. 710, C. A. 

Satisfaction generally, see Equity, Vol. XX., 
pp. 449 ct seq. 


Sun - sect. 10. — Satisfaction by Legacy of 
Payments Due under Peed. 

2067. Annuity — Bequest of similar annuity — 
Construction.] — A. by deed of separation cove- 
nanted with the trustee of the deed to pay him an 
annual sum of £52 during the life of A.’s wife, to 
be paid to her on four special quarterly days for 
her separate use, without power of anticipation. 
A., by will, subsequently gave certain specific 
property to trustees to pay out- of the rents an 
annuity of £52 to his wife generally, on the same 
special quarterly days : — Held : there being no 
direction in the will to pay debts Sc legacies, & 
no expressions of a contrary intention, the general 
rule must prevail, that the annuity given by the 
will was in satisfaction of the annuity covenanted 
to be paid by the deed of separation ; Sc the widow 
was put to her election. — Atkinson v. Little- 
wood (1874), L. B. 18 Eq. 595 ; 31 L. T. 225. 

Annotations Mentd. lie Horlock, Calham r. Smith, [1895] 

1 (’ll. .">16 ; lie Rat tenberry, Ray v. Grant, 119001 1 Ch. 

007. 

2068. Debt to wife — Contemporaneous bequest 
of similar sum.] — By a separation deed, dated 
Sept. 7, 1844, the husband covenanted that his 
exors. or administrators should on his decease pay 
to his wife, if she survived him, £100 ; with a 
proviso that if £0 per month was paid her for six 
months from his death, the balance should only 
he paid at the end of that period. By his will, 
dated Sept. 5, 1841, but alleged to have been 
signed on Sept. 9, “ after all my just debts, 
funeral Sc testamentary expenses are paid, I 
bequeath to my wife £100 payable within six 
months after my decease, £0 to be paid to her or 
her order until my estate is linally settled, the 
same to be deducted from the said £100 as per 
indenture stated in our mutual separation ” : — 
Hold : the legacy was not in satisfaction of the 


Sub-sect. 11. — Effect of Subsequent 
Adultery of Wife. 

Whether molestation.] — See Nos. 20 IS, 2019, 
ante. 

2069. As defence to claim for arrears of annuity 
—Whether adultery a defence.] — In an action of 
debt on a bond by the trustee of cleft. *s wife, to 
enforce payment of an annuity secured to her, 
the ct. refused to allow deft, to withdraw the 
general issue, Sc plead (1) doft.’s wife had com- 
mitted adultery, Sc was liviug in that state ; 
(2) she had committed adultery at the time when 
the bond was executed in her favour, though 
deft, was ignorant thereof ; being oC opinion that 
such pleas, if pleaded, would not have been a 
good defence to the action.- -Field v. S rules 
(1894), 1 Bos. & 1\ N. K. 121 ; 127 E. K. 405. 

A nnotations : — Re!d. Scholey v. Goodman (1823), 1 Hit ifT. 
HI!) ; Evans v. Carrington (I860), 2 De G. E. .). 481. 

2070. .] — Jee v. Tjiurlow, No. 1991, 

ante. 

2071. — — .] — Adultery of the wife after 

separation, no plea to a covenant to pay a trustee 
a separate maintenance for the wife. — Baynon 
v. Batley (1832), 8 Bing. 256 ; 1 Moo. Sc S. 339 ; 
1 L. J. G. T. 75 ; 131 E. It. 400. 

A n notation : — Retd. Fearon v. Aylesford (1881), II Q. B. D. 
792 . 

2072. .] — Gj I ARLES WORTH V. H<>LT, 

No. 2039, ante. 

2073. No dum casta clause in deed.] — 

Fearon v. Aylesford (Earl), No. 2019, ante. 

2074. .] — Sweet v. Sweet, No. 

2018, ante. 

2075. .] -Waste keys v . Was- 

TENEYS, No. 1989, ante. 

2076. — Deed containing dum casta 

clause.] — By a deed of separation, after reciting 
an agreement by the husband to make a payment 
of 5 s. a week to the wife during her life so long ns 


PART XI. SECT. 6, SUB-SECT. 10. 

k. Annuity - -Bequest of smaller an- 
nuity — Bequest not, of same nature as 
debt.] — By a separation deed S. 
covenanted that he, his exors. & 
administratorR, would pay to his wife 
an annuity during the term of her 
natural life of the weekly sum of 15s. 
By his will S. bequeathed to his wife 
a weekly sum of 1 2s. & the life use of a 
house & furniture: — Held: (1) the 
annuity under tho deed was payable 
to the wife for her life, & not merely 
during the joint lives of the husband 6c 
wife : (2) tho legacy of 12#. could not 
operate as a satisfaction of the testator’s 
liability under the separation deed of 
greater amount, & that the bequest 
of tho lifo uso of house & furniture 
could not ho treated as a satisfaction, 
not being a gift of the same nature as 
the debt. — Coates v. Coates, 11898] 
X I. It. 258 ; 32 I. L. T. 7.— IR. 

l. Covenant in separatum deed to 
bequeath.] — By a separation deed made 
subsequent to the husband’s will ho 


covenanted that by his last will he 
would specifically bequeath <o his wife 
& charge upon his land $30,000, & 
this same sum was bequeathed to her 
& charged upon his lands by tho t hen 
existing will which remained unrevoked 
at the time of his death : — Held : 
the covenant, in the separation deed 
had been performed or satisfied by the 
wall & the widow was entitled only to 
the one sum of $30,000, 6z to that, sum 
oidy as a creditor under tho deed. — 
Hibhmuij.kh v. Balcom, fl 917 J 3 
W. W. It. 535. — CAN. 

PART XI. SECT. 6, SUB-SECT. 11. 

2069 i. As defence to claim for arrears 
of annuity — Whether adultery a defence. 
— By a separation deed the husband 
covenanted to make certain payments 
to the wife, & it was agreed that in 
case tho said marriage should at any 
time be dissolved upon tho petition 
of tho husband, “ or In case tho wife 
should be guilty of any act which would 
entitle the husband to obtain a dis- 
solution of the said marriage — the said 


annual payment & allowance should 
ccuse.” in an action by the wife 
to recover one of the payment, it was 
admitted for the purposes of the action 
that she hod been guilty of adult <>ry 
after the execution of the deed, & that 
the marriage had not been dissolved — 
Held, : “ entitled to dissolution of 

marriage ” & “ shall commit adultery ” 
did not mean the same thing ; tin? 
husband was not, by reason of the wife’s 
adultery, “ entitled ** to obtain a dis- 
solution of the marriage, such dis- 
solution being obtainable only by an 
Act. of the Parliament of Canada. ; 
6c the wife was entitled to rocover.- 
Gokdon v. Gordon (1917), 38 O. L. It. 
107 ; 14 O. W. N. 343 — CAN. 

2073 i. No dum casta clause 

in deed.}— An allegation of adultery by 
a husband against his wife living apart, 
from him under a separation deed con- 
taining no dum sola et casta clause, Is 
no defence to an action for money due 
i under tho deed. — Buidgett v. Bridget t 
I (1910), 44 I. L. T. 229.— IR. 



P a rt XI. -Contracts for Separation. 


237 


she should remain chaste, the husband cove- 
nanted generally to pay the said sum to the wife : 
— Held : the covenant, being ambiguous, was con- 
trolled by the recital, A the husband’s liability 
ceased on the wife’s failure to remain chaste. — 

378 ; 81 L. J. 


B. 156 ; 56 


Crouch v. Crouch, [1012] 1 lv. B. 3 

K. 13. 275 ; 106 L. T. 77 ; 28 T. L. 

Sol. Jo. 188, I). C. 

See, also , Nos. 2038, 2039, ante. 

2077. Necessity for pleading adultery.]— 

Husband not permitted to read evidence of his 
wife’s adultery, upon allegations that her beha- 
viour, in point of duty A virtue, was such as not 
to entitle her to any relief in a ct. of equity. — 
Donebaile (Lady) v. Doneiiaire (Lord) (1731), 
1 Coop. temp. Cott. 531 ; 47 E. It. 987, II. L. 
Annotation : -Consd. Clarke o. Pcrium (1742), 2 Atk. 337. 

2078. — — .] — Where adultery is the 

ground upon which the ct. is called upon to re- 
strain the wife’s trustees from proceeding at law, 
the adultery must be plainly put in issue by the 
bill (Lord Hardwicke, C.). — Moore v. Scar- 
borough (1737), Coop. temp. Cott. 538 ; 47 E. K. 
989 ; sub nom. Moore v. Moore, 1 Atk. 272 ; 
West temp. Hard. 35 ; sub nom. More v. Scar- 
borough (Earl), 2 Eq. Cas. Abr. 156, L. C. 

*ln notation ; Refd. Ref v. Leo (I7mS), I Pick. 1121. 

2709. — Effect on proof of adultery.] — 

Sc hot. my v. Coopman, No. 1912, ante . 

2080. Particulars.] — In an action by a 

wife for arrears of an annuity the husband claimed 
that the deed of separation under which the annuity 
was payable should bo cancelled having, as ho 
alleged, been obtained by fraudulent concealment 
of the previous adultery of the wife with E. No 
particulars of acts of adultery were pleaded. The 
judge found that the adultery was not proved. In 
a subsequent action for further arrears the hus- 
band raised the same plea, again giving no particu- 
lars of acts of adultery. It was stated by counsel 
A oil affidavit that fresh alleged acts of adultery 
with E., also committed before the execution of the 
deed, but discovered since the first action, would be 
relied on. The county et. judge, without hearing 
evidence, held that the issue of adultery was res 
judicata , A refused to t ry it i—Jlcld : inasmuch as 
the issue in the first action was, in the absence of 
particulars of adultery, such acts of adultery as 
should appear in evidence, & in the second action, 
again in the absence of particulars, such acts as 
should similarly appear, the matter was not 
necessarily res judicata , A the ease must go back 
for a new trial to ascertain the nature of the 
present all <‘ga,t ions of adultery.- -Oun v. Orp, 
1 1923 J 2 K. B. 432; 92 L. J. K B. 859 ; 129 

L. T. 605 ; 39 T. L. It. 437, I). C. 

2081. Deed of separation not invalidated.] — 
Evans r. Carrington, No. 1982, ante . 

2082. Agreement in deed to exclude evidence — 
In subsequent matrimonial proceedings — Extent 
of exclusion — Evidence of impropriety.] — Peti- 
tioner A resp. executed a deed of separation, which 
provided, that “ in case either party shall hereafter 
commence or prosecute any proceeding against; 
the other in respect of any cause of complaint 
which may hereafter arise, no offence or mis- 
conduct which lias been committed or permitted 
before the execution of these presents, A no act, 
deed, neglect, or default of either in relation to 
any such offence or misconduct, shall be pleaded 
or alleged by either party, or be admissible in 
evidence.” itesp. was subsequently guilty of 
adultery with the co-rcsp., A petitioner insti- 


tuted a suit for dissolution of marriage by reason 
of such adultery : — Held : evidence of familiari- 
ties between resp. & co-resp. prior to the separa- 
tion was admissible within the terms of the deed. 
— Harris v. Harris A Woodden (1872), 41 
L. J. P. A M. 01 ; 27 L. T. 428 ; 21 W. It. 80. 


Sub-sect. 12. — Effect of Subsequent Mis- 
conduct of Husband. 

2083. Covenant by wife not to claim further 
maintenance — Whether valid.] — Not withstanding 
that by an agreement for separation, made between 
a husband A wife on withdrawal of the wife’s 
petition for divorce, the wife has agreed to accept 
from the husband a specified sum for maintenance, 
to be paid in any event whether the marriage 
should thereafter be dissolved or not, the ct. has 
power under Divorce Acts, after a decree for dis- 
• solution on a fresh petition by the wife based on 
misconduct of the husband since the agreement, 
to disregard the agreement A order permanent 
alimony to be paid to her at a rate exceeding the 
amount specified in the agreement, if the hus- 
band’s means on inquiry permit : at all events, 
if the agreement does not contain an express 
covenant by the wife not to sue for increased 
alimony iii the event of a divorce grounded on 
future misconduct of the husband. Qu. .* whether 

such a covenant is valid. 

Again, when by a separation deed the wito 
has agreed to accept a specified sum for mainte- 
nance, the deed to become void if the marriage is 
afterwards “ dissolved ” for any future miscon- 
duct by either party, the ct. has a similar power 
to order the payment of permanent alimony to 
the wife after a decree for judicial separation by 
reason of the husband’s misconduct since the exe- 
cution of the deed, if there has been such an altera- 
tion of circumstances as renders it unjust that the 
wife should be bound by the deed. Bishop v. 
Bisiiop, Judkins v. Judkins, [1897] 1*. 138; 66 
L. .T. V. 69, 76 ; 76 L. T. 409 ; 45 \V. R. 567 ; 13 
T. L. 11. 366 ; 41 Sol. Jo. 559, C. A. 

2 Qg 4 . Subsequent divorce — incestuous 

adultery of husband.] —A wife, by a deed of 
separation, agreed to accept certain sums as a 
provision for her support, A not to sue her hus- 
band for any further maintenance. Subsequently 
having discovered that he had been guilty of 
incestuous adultery, she obtained a decree for 
dissolution of the marriage Held : notwith- 
standing the deed, she was entitled to the usual 
order for permanent maintenance. — M orrall v. 
MorkalTj (1881), 6 P. D. 98 ; 50 L. .J. P. 63 ; 
17 L. T. 50; 29 W. R. 897. 

Annotations : — Distd. Gandy v. Gandy (1HS2). 7 1 ■ ' (, V 

Acid, Bishop n. Bishop, Judkins r. Judkins, llhSh j 1. 

138. Refd. Williams i\ Williams, fl‘J21J P. 1JI. 

2085. -.] — A husband having com- 

mitted adultery, disputes arose between him A liis 
wife which led to his committing acts of legal 
cruelty. A separation deed was then executed, 
by which he agreed to allow her £250 a year, A 
to maintain the two youngest children, who were 
not to bo in her custody ; A she covenanted not 
to take any proceedings to compel the husband 
to allow her a larger amount of alimony. Sub- 
sequently the husband committed adultery, A the 
wife obtained a decree for judicial separation A 


m. Whether deed invalidated.) — 
Deed of separation avoided by the 


breach on the part 
provisions of the 


of the wife of the 
dinn east a clause 


therein contained.- Salaman v. Bala- 
man, 1102,'?] N. Z. L. It. ‘164.— N.Z. 
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Sect . 6. — Construct Ion and operation : Sub-sects, 1 2 
dc 13 . Sect, 7 : Sub-s ects, 1 efr 2, J . d: B,] 

ftn order that she should have the custody of the 
two youngest children. The husband had since 
the date of the separation deed become wealthy, 
& the wife applied for an inquiry as to his means 
with a view to obtaining increased alimony : — 
Held : increased alimony could not be ordered, 
for that as the et. had not, as it would have had 
in the case of a decree for dissolution, power to 
alter the separation deed, the covenant by tlie 
wife not to sue for increased alimony was binding 
on her, <fc must have effect- given to it, the husband 
not having, in the opinion of the et-., been guilty 
of such misconduct as under the circumstances 
of the case would disentitle him to claim the 
benefit of t he deed. 

In my opinion, t he conduct of the husband since 
tlie deed is not such as, having regard to what 
was known to the wife at the time she entered into 
the deed, can disentitle him from relying on the 
deed. 1 put it that way, because 1 quite agree 
with the Master of the Bolls, that we ought not 
to say, & 1 do not entertain tlie opinion, that there 
can be no misconduct on the part of a husband 
such as would disentitle him to set up a deed of 
separation of this kind when the wife is making 
an application for an increased allowance. The 
case of JMorrall v. Morrdtl , No. 2081, ante, one of 
the cases referred to by the judge, as leading to 
the conclusion at which lie arrived, is an instance. 
There, there was a deed of separation with a pro- 
vision as to what maintenance the wife was to 
have. She subsequently ascertained that the 
husband was living in incestuous adultery. It 
may well be that such gross misconduct, mis- 
conduct of a nature so entirely different from that 
which the parties were providing for when they 
entered into tlie deed of separation, might prevent 
the husband from in any way relying on that 
deed, & might render it just that the bargain 
made by the w T ife for maintenance should be dis- 
regarded oil an application to the Ct. for alimony. 
Here, in my opinion, the circumstances are not 
such as to entitle the wife to disregard her bargain 
(Cotton, L..T.).— Gandy v. Gandy (1882), 7 
P. 1>. 108 ; 51 L. J. P. 41 ; 46 L. T. 607 ; 30 
W. R. 073, C. A. 

Annotations : — Apld. Pose v. Pose (1883), 8 P. D. 98. Distd. 

Wood v. Wood (1887), 57 L. J. Ch. 1 ; Wilkinson v. 

Wilkinson (1893), 09 J j, T. 459. Consd. & Expld. Bishop 

v. Bishop, Judkins r. Judkins, [1897] P. 188. Reid. 

Fcaron v . Aylesford (J884), 14 Q. 13. D. 792: Tress r. 

Tress (1887), 12 P. 1). 128 ; Kimski v. K unski &■ Josephs 

(1907), 23 T. L. P. 015; Thompson r. Thompson, [1910] 

I\ 165 ; Williams v. Williams [1921] 1*. 131. 

2086. Subsequent judicial separation.] — 

Gandy v, Gandy, No. 2085, ante, 

2087. .] — Bishop t». Bishop, Jud- 

kins v. Judkins, No. 2083, ante, 

2088. Acceptance of specified sum for main- 
tenance — Subsequent divorce.] — Bishop v. Bishop, 
Judkins v. Judkins, No. 2083, ante, 

2089. Subsequent judicial separation — 

Proviso avoiding deed if marriage “ dissolved.”] — 

Bishop v. Bishop, Judkins v. Judkins, No. 2( v 83, 
ante. 


and' Wife. 

A 

Sub-sect. 13. — PIffect of Covenant Not 

to Sup:. 

See Part XIII., Sect. 5, sub-sect. 1, F. (d); 
Sect. 7, sub-sect. 3, A., post. 


Sect. 7 — BREACH OF CONTRACT. 

Sub-sect. l. — I n General. 

2090. Breach must be substantial — To bar en- 
forcement of deed.] — (1 ) Where a deed of separa- 
tion had been executed between a husband & 
wife who had continued to live apart, & the wife 
more than five years afterwards, by counterclaim 
to an action by the husband to enforce the deed, 
claimed as against him a judicial separation on 
the ground of alleged cruelty: — Held: her right 
to judicial separation was barred by lapse of time 
& by the execution of the deed of separation. 

(2) A married woman can contract to live apart 
from her husband A the husband is entitled to 
come to the ct. to enforce specific performance 
of such a contract. 

(3) A husband is not debarred from enforcing 
a deed of separation & from obtaining an order 
restraining his wife from commencing an action 
for the restitution of conjugal rights by reason of 
trifling breaches of t-lie covenants on liis part. 

(4) Where, in a separation deed, the husband 
had covenanted to allow an infant child to reside 
with the wile, A had subsequently concurred as 
next friend of the infant in a petition under 
Infants’ Custody Act, 1873 (e. 12), for the removal 
of the infant from the wife’s custody which had 
been ordered by the ct. : — Held : t his was not 
a breach of t-lie husband’s covenant. 

(5) Injunction granted to restrain the wife 
from suing for restitution of conjugal rights. - 
Besant v. Wood (1879), 12 Ch. I), 005 ; 40 L. T. 
445 ; 23 Sol. Jo. 443. 

Annotations : — As to (1 ) Folld. Bose v . Hose (1883), 8 J\ D. 
98. As to (2) Folld. Hart v. Hart (1881), 18 Ch. I). 670. 
Consd. Cahill r. Cahill (1883), 8 App. Cos. 420; Wcnnhak 
v. Morgan (1888), 57 L. J. 0- B. 241. Folld. Aldridge 
r. Aldridge (1888), 13 1\ D. 210 ; McGregor v, McGregor 
(1888), 21 Q. B. 1). 424 ; Hweot v Sweet, [1895] 1 Q. B. 
12. Consd. Russell r, ltussell, [1895] 1*. 315. Refd. 
Gandy v. Gandy (1882), 7 I*. 1). 168; Gooch v. Gooch, 
[1893J V. 99 ; Bishop r. Bishop, Judkins r. Judkins, 
[1897] P. 138; lie Western, Davies v. Tagart, [1900] 2 
Ch. 161. As to (3) Consd. Kunski v, Kimski (1898), 68 
L. J. 1*. 18. Reid. Kennedy r. Kennedy, 11907] V. 49. 
As to (5) Apld. Clark v. Clark (1885), 10 P. D. 188. 
Centrally, Mentd. Horwood v. Millar’s Timber & Trading 
Co., [1916] 2 K. B. 4 1 ; Keel. Comra. for England) . 
Inland Revenue, [1918] 2 K. B. C02. 

2091. Suit for restitution of conjugal rights 

— Deed pleaded in bar.] — It is not every breach 
of covenant in a deed of separation which will 
prevent the party committing it from setting up 
the deed in answer to a suit for restitution of 
conjugal rights. To have this effect a breach 
must be substantial, serious, & deliberate. 

In a case where the only breach consisted in 
the fact that the husband was four days late in 
paying a weekly allowance payable to his wife 
under a deed of separation - Held : the deed 
was a complete answer to the wife’s petition for 
conjugal rights, & the ct. refused to make the 
usual order for the wife’s costs. — Kunski v, 
Kunski (1898), 68 L, J, P. 18. 


PART XI. SECT. 6, SUB-SECT. 12. 

2088 i. Acceptance of specified sum for 
maintenance — Subsctp ten t divorce . A 
deed of separation was executed between 
a husband & wife, by which it was pro- 
vided that the wife should accept 
certain chattels & the sum of £100, 
& in which then) was a covenant that 
she would not thereafter institute any 


proceedings to enforce any claim for 
any further ulimony or support or 
maintenance. The husband subse- 
quently committed adultery, & the 
wife obtained a decree for divorce a 
mens A et thoro : — Held : the subsequent 
adultery did not deprive him of the 
right to have the restraining provisions 
of the deed enforced. — Ross v, Itoss, 
[1908] 2 1. It. 339 ; 42 1. L. T. 83.— 1R. 


PART XI. SECT. 7, SUB-SECT. 1. 

n. Covenants construed as indepen- 
dent . ] — The covenants in a separa- 
tion agreement arc independent of 
each other, & a breach of a covenant 
on tlie one side will not exonorate the 
covenantor on the other side from the 
due performance of his covenant. — 
M Allan all v, Mausiiall, 11923] 2 
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2092. Deed not pleaded in bar — Duty 
oi court to investigate breaches.] — When there is 
in existence a deed of separation drawn up between 
the parties to a matrimonial cause & containing 
a covenant not to sue for restitution of conjugal 
rights it does not follow that the ct. will disre- 
gard the deed because a suit for the restitution 
of conjugal rights is undefended & that one of 
the parties docs not appear & set it up as a bar 
to a decree. It is rather the duty of the ct. to 
inquire into the question of the breaches of the 
covenants of the deed, if there have been any, & 
should it appear that these breaches have been 
substantial, it will not allow itself to be bound 
by a deed wliich has been unfair in its provisions 
& useless to petitioner. The proper time for con- 
sidering the elTect of the deed is at the hearing 
of the suit for restitution. & not at the hearing 
of a subsequent suit arising out of resp.’s dis- 
obedience in refusing to comply with an order for 
restitution. 

A husband & wife agreed to live apart, & a 
deed of separation was executed between them. 
The husband covenanted to pay his wife an allow- 
ance, & the wife on her part covenanted not to 
sue for restitution of conjugal rights. The pay- 
ments were not kept up by the husband, & eventu- 
ally he expressed his intention of not providing his 
wife with any means whatever. The wife there- 
upon brought a suit for restitution of conjugal 
rights. The suit was undefended : — Held : the 
ct. could & ought to take notice of the separation 
deed, even although if was not set up by the 
husband as a bar to granting a decree ; but as 
the husband had by liis conduct & his declared 
intention rendered the deed absolutely valueless 
to his wife, the ct. would not refuse to make an 
order in her favour. — Kennedy v. Kennedy, 
[1007] P. 49 ; 70 L. J. P. 34 ; 90 L. T. 470 ; 23 
T. L. It. 139. 

A n notations :- Apld. Balcombe v. Balcombe, [1908] I*. 170. 

Folld. Waller v. Waller (1910), 20 T. L. H. 228 ; Lipman 

v. Lipman, [1910] 1\ 20; Poo r. Koo, [1910] P. 163. 

Consd. Thompson v. Thompson (1910), 85 L. J. 1*. 159. 

N.F. Phillips v. Phillips, [1917] P. 90; Pugh v Pugh 

(1920), 37 T. L. 11. 105 ; Williams i\ Williams, [1921] P. 

131. Reid. Welch v . Welch (1910), 85 L. .1. P. 188. 

2093. What amounts to substantial breach — 
Concurrence in petition to remove child from 
custody of wife — Covenant to permit child to reside 
with wife.] — Besant v. Wood, No. 2090, ante. 

2094. Slight delay in weekly payments.]— 

Kitnski v. Kunski, No. 2091. ante. 

2095. Allowance not paid — Expressed in- 

tention of not providing for wife.] — Kennedy v. 
Kennedy, No. 2092, ante 

2096. Conduct amounting to repudiation.] — 

Where a deed of separation in an undefended case 
contained a covenant not to sue for a previous 
matrimonial offence, & the party whose offence 
had been thus condoned was shown to have com- 
mitted serious breaches of his obligations under 
the deed, & had in effect repudiated it : — Held : 
the deed was not a bar to the right of the other 
party to have the marriage dissolved on grounds 
partly founded on the matrimonial offence com- 
mitted before the date of the deed. — Balcombe 
v. Balcombe, [1908] P. 17(3; 77 L. J. P. 81; 
99 L. T. 308. 

2097. Covenants construed as independent — 
Unless expressed to be dependent.] — Fearon v. 
Aylesford (Earl), No. 2019, ante. 


Sub -sect. 2. — Remedies for Breach. 

A. Habeas Corpus. 

See , generally , Crown Practice, Vol. XVI., 
pp. 248 et scq. 

2098. Detention of wife during continuance of 
agreement.] — If a husband & wife agree to live 
separate, & during this agreement the husband 
take her violently into his custody, the ct., on 
habeas corjms, will set her free. — Lister’s Case 
(1721), 8 Mod. Rep. 22 ; 88 E. R. 17 ; sub nom. 
R. v. Lister, 1 Stra. 478. 

Annotations: — Consd. Guth v. Gutli (1792), 3 13 ro. C. C. 

614 ; Rc Cochrane (1840), 8 Dowl. G30 ; R. v. Jackson, 

[1891] 1 Q. B. 671. Reid. It. v. Vane (1747), 1 Wm. Bl. 

18 ; Jeo v. Tkurlow (1824), 4 Dow. & By. lv. B. 11 ; 

Jones v. Waite (1839), 5 Bing. N. O. 341. 

2099. .] — Where there are articles of separa- 

tion between the husband & wife, if the husband 
afterwards confine her, she may have a habeas 
corpus <fc be set at liberty. — Vane’s (Lord) Case 
(1744), 13 East. 171, n. ; 2 Stra. 1202 ; 104 E. R. 
334. 

Annotations: — Reid. Rc Dunn (1840), 10 L. J. M. C. 29. 

Mentd. It. v. Stanhope (1826), 12 Ad. & El. 620, n. 

2100. .] — R. v. Edgar (1789), ltidg. temp. 

H. 152, n. ; 27 E. R. 787. 

13. Action. 

2101. Defence to action — Subsequent divorce 
decree — In favour of husband.] — Jek v. Thurlow, 
No. 1901, ante. 

2102. Molestation by wife.] — Fearon v. 

Aylesford (Earl), No. 2019, ante. 

Adultery of wife.] — See Nos. 1901, 1989, 

2018, 2019, 2039,2009, 2071, 2070, ante. 

2103. For arrears of annuity — Action in name 
of but without authority of trustee — Trustee con- 
senting to act — Death before execution of deed.] — 
By a deed of separation, A. & B. were named 
trustees for the wife. B. never executed the deed, 
but promised to do so, & on two occasions in- 
structed an attorney to enforce the deed against 
the husband. B. (who survived A.) having died, 
the wife brought an action upon the deed in the 
name, of the exors. of B. against her husband, 
the proceedings in wliich action wei*e stayed by 
a judge’s order ; the ct., on the application of 
the wife, set aside the order upon payment of 
the costs of the application, & giving security to 
the exors. against the costs of the action, to the 
satisfaction of the master. — Arciiard v. Coul- 
sting (1843), 0 Man. & G. 75 ; 134 E. R. 815 ; 
sub nom. Orchard v. Coulsting, 0 Scott, N. R. 
843 ; 1 L. T. O. S. 230. 

2104. Trustee refusing to sue.] — A 

rule to set aside a writ of summons & subsequent 
proceedings had been obtained, on behalf of deft., 
on an affidavit that the action was commenced 
without the authority of pltf. It appeared, in 
answer, that the action was brought to recover 
from deft, arrears of maintenance money due to 
his wife under a deed of separation, of which pltf. 
was a trustee, but that she had refused to carry 
out the trusts of the deed, in collusion with deft., 
for the purpose of preventing the wife from obtain- 
ing payment of the arrears, &, having been in- 
formed that the action w&s brought in her name, 
had refused to sanction it, but without stating 
any reason for so doing. The ct. discharged the 
rule with costs. — Austkr v. Holland (1840), 1 
New Pract. Cas. 404 ; 3 Dow. & L. 740 ; 1 

to an action by her for urrears of 
allowance. In such an action the 
husband should counterclaim for 
damages.- — Marshall v. Marshall, 
11923] 2 W. W. K. 820 ; 4 D. L. It. 
175.— CAN. 


W. W. It. 820 D. L. It. 175. Of/ wife .]— The covonant “not to 
CAN. molest ” in a separation agreement 

docs not go to the whole consideration, 

PART XI. SECT. 7, SUB-SECT. 2.— B. ! but only to a part, & breach thereof 

may be compensated by damages. 
2102 i. Defence to action — Molestation 1 The breach by the wife is no defence 
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Saund. & C. 15 L. J. Q. B. 

O. S. 118. 

2105. Action by wife — Trustees refusing to 

sue.l — Walrond v. Walrond, No. 1954, ante. 

2106. (1) To entitle a third 

person, not named as a party to a contract, to 
sue either of the contracting parties, the third 
person must possess an actual beneficial right 
which places him in the position of cestui que 
trust under the contract. By a deed of separation 
between husband A wife, the husband covenanted 
with the trustees to pay to them an annuity for 
the use of the wife A two eldest daughters, A also 
to pay to the trustees all the expenses of the 
maintenance A education of the two youngest 
daughters, provided that the trustees permitted 
them to go to such school as the husband should 
direct, A provided also that the covenants by the 
trustees were duly observed A performed : pro- 
vided, also, that the two youngest daughters 
should live at such place (being reasonable A 
proper for the purpose) as the husband should 
direct, A should be maintained A educated at 
his expense, the husband A wife to have all 
reasonable access to them. The trustees cove- 
nanted with the husband that they would, during 
the continuance of the separation, keep him 
indemnified against all liability for the mainte- 
nance of the wife A the two eldest daughters, A 
against all molestation by them, A that the wife 
would not take any proceedings against the hus- 
band for alimony, except as aforesaid ; A that 
they, the trustees, would, on the husband defray- 
ing all the expenses connected therewith, carry 
out his desires as to the school at which the two 
youngest daughters should be educated, A the 
place at which they should live, A would permit 
them, if they so desired, A without any inter- 
ference on the part of the wife, to accept any 
invitation of the husband to reside with him. 
On one of the two youngest daughters subsequently 
attaining sixteen, the husband refused any longer 
to maintain her, whereupon she brought an action, 
by her next friend, against the husband A the 
trustees of the separation deed to enforce the hus- 
band’s covenant, the trustees having refused to 
allow their names to be used as pltf., A judgment 
was given for enforcing the covenant. On appeal : 
— Held : upon the construction of the deed, pltf. 
was not in the position of cestui que trust under 
the covenant so as to entitle her to maintain the 
action, but liberty was given to her under K. 8. (\, 
1883, Order 10, l*. 2, to amend the writ, by adding i 
the trustees, the wife, A the other daughters, or 
any of them, as pltfs. 

(2) The trustees refusing to be joined as co- 
pllfs., the statement of claim was amended by 
making the wife a co-pltf. : -Held : she. had such 
an interest as entitled her to sue, the deed being 
an arrangement between the husband A wife, A 
the trustees being introduced on her behalf in 
order to get over the difficulty that the husband 
& wife could not at law sue each other, so that the 
trustees were to be considered trustees for the 
wife, A if they refused to sue she could sue in 
equity. 

(3) After the separation deed the husband 
committed adultery, & a decree was made for 
judicial separation, giving the custody of the two 
youngest daughters to the wife. After this the 
wife applied for an increased alimony, which was 
granted by the President, but his decision was 
reversed on appeal, both the arguments A the 
judgment of the Ot. of Appeal proceeding on the 
footing (though the ct. did not expressly decide 


and Wife. 

flie point) that the husband remained liable under 
the deed to pay for the maintenance A education 
of the two youngest daughters. He now con- 
tended that his covenant was put an end to by 
the custody of the youngest daughters being given 
to his wife : — Held : he was not at liberty to retain 
the benefit of a decision given on the footing that 
his liability under the covenant continued, A at 
the same time to insist that his liability under it 
had determined, A the appeal was ordered to 
stand over, with liberty to the wife to apply to 
the Divorce Ct. for increased alimony, if she 
should be so advised. — Gandy v. Gandy (1885), 
30 Ch. 1). 57 ; 54 L. J. Ch. 1154 ; 53 L. T. 300 ; 
33 W. It. 803 ; 1 T. L. It. 520, C. A. 

Annotations : — As to (2) Consd. & Expld. Bishop v. Bishop, 

Judkins v. Judkins, |18!)7J 1*. 138. Generally, Mentd. 

Clarke v. lUrley (1 889), 41 Ch. D. 422; Davis v. Marrable, 

[1913J 2 Ch. 421; it. v. Taylor, It. v. Amondt, ll91/»] 2 

K. B. 6U3. 

2107. Action by infants —Beneficiaries 

under deed.] — Gandy Candy, No. 2100, ante. 

2108. Security for costs — Action in name 

of trustee.] — Archard v. (•oui.stino, No. 2103, 

ante. 

2109. Action by trustee.] — Where*. 

trustees, to whom by a covenant in a separation 
deed a husband had covenanted to pay an annuity 
in trust for his wife sued for arrears under 
that covenant; — Held: pltfs. were not mere 
“ nominal pltfs.” within the rule as to giving 
security for costs A therefore an order for security 
for costs could not be made against them on the 
ground that they were if unsuccessful without 
means of paving costs. — White v. Butt, [1909 1 1 
K. B. 50 ; 78 B. J. K. B. 05 ; 99 h. T. 823 ; 25 
T. L,. 11. 25 ; 53 So 1. Jo. 12, 0. A. 

Annotation : — Refd. 1 tain bow r. Kittou, [191(>] 1 Ch. 313. 

2110. Jurisdiction of county court.] — 

McGregor v. Mc Gregor, No. 2004, ante. 

2111. Husband domiciled abroad — At time of 
writ — Previous domicil in England.] — D. A his 

wife, Americans by origin, in 1897 came with their 
family to England, made it their permanent home, 
A acquired an English domicil. T). was con- 
nected with a banking business in America A in 
Paris. In Jan. 19 J 5, they entered into a deed 
of separation, prepared in America by American 
lawyers A executed by I). in America A by his 
wife in England, by which they agreed to live 
apart, A I), covenanted, amongst other things, 
to pay his wife an allowance of $50,000 ycr annum , 
but no place for payment was stated. They con- 
tinued to reside in En gland, each having a separate 
establishment-, but in June, 1915, D. closed his 
establishment in England A went to Paris in- 
tending to acquire a French domicil A to institute 
divorce proceedings in the French (Its. so as to get 
rid of the separation deed. In July, 1915, the 
wife issued a writ against 1). to enforce the pro- 
visions of the separation deed, A obtained leave 
under It. 8. C., Ord. 11, l*. 1 (c), to serve the writ- 
on him in Paris on the ground that he was ordinarily 
resident in England. JTe entered a conditional 
appearance A moved to discharge the service of 
the writ upon him, alleging that he was not 
domiciled or ordinarily resident in England at 
the date of the issue oC the writ, A that there had 
been no breach by him of any contract in the 
separation deed that came within rule 1 (e) of 
the Ord. : — Held : 1). was not domiciled or 

ordinarily resident in England at the date of the 
issue of the writ ; but his covenant to pay the 
allowance was a contract which came within 
rule 1 (e) for the breach of which the wife was 
entitled to sue in England, A his application 
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failed. — Drexel v. Drexel, [1910] 1 Ch. 251 ; 
85 Li. J. Oh. 235 ; 114 L. T. 350 ; 32 T. L. It. 
208. 

(\ Specific Performance. 

See , generally , Specific Performance. 

2112. Jurisdiction of Court of Chancery.] — 
Angier v . Angier, No. 2150, post. 

2113. .] — A wife living apart from her 

husband, according to the terms of a deed of 
separation, is no longer subject to his authority. 

The husband has a right to the custody of his 
wife, but ho may waive this right by articles of 
separation. Cts. of equity always decree a specific 
performance of such articles of separation as these, 
A a bill always lies for that purpose (Lord Mans- 
field, O.J.). — It. v. Mead (1758), 2 Keny. 270 ; 

1 Purr. 511 ; 0(5 IS. It. 1182. 

Annotations: — Consd. Westmeath v. Salisbury (1831), 5 
Jill. N. S. 339 ; He Cochrane (1840), 8 Dowl. 030. Expld. 
It. v. Jackson (1891), 04 L. T. 079. Refd. Guth v. Uuth 
(1792), 3 Bro. C. O. 014 ; Beard v. Webb (1800), 2 Bos. 
He 1\ 93 ; St. John v. St. John (1805), 11 Ves. 520 ; West- 
meath v. Westmeath (1821), Joe. 126 ; Jones v. Waite 
(1839), 5 Bing. N. C. 341 ; Ex p. Sandilands (1852), 17 
Jur. 317 ; Ex p. Jackson (1891), 7 T. L. It. 382. Mentd. 
Canadian Prisoners’ Case (1839), 3 State Tr. N. S. 903. 

2114. .] — There is no doubt of the general 

jurisdiction of a ct. of equity to decree the specific 
performance of articles between husband A wife 
for a separation A a separate maintenance. 
Hut the ct. exercises its discretion in this case 
very cautiously, A will not give its assistance 
until it lias seen whether from the circumstances 
of the case, there is or is not a probability of the 
parties being reconciled. A sentence in the 
Ecclesiastical 01. for the restitution of conjugal 
rights, is a reason for this ct refusing to give its 
assistance in such a case ; A in general if such an 
agreement is not lit to be enforced, the ct. will, 
on a cross bill, order it to be delivered up, though 
there may be cases in which no relief will be given 
to either party. — -F letcher v. Fletcher (178S), 

2 Oox. Eq. Oas. 99 ; 3 Bro. O. O. (519, n. ; 30 E. It. 
415, L. 0. 

Annotations : -Consd. Wilson r. Wilson (1845), 14 Sim. 405. 
Refd. Guth v. Guth (1792), 3 Bro. V. (5. 014 ; St. John 
v. St. John (1805), II Ves. 520 ; Westmeath r. Salisbury 
(1831), 5 Bli. N. S. 339 ; Hunt r. Hunt (1801 ), 31 Bea v. 89. 

2115. .] — Sanders v. Hodway, No. 2138, 

post. 

2116. Executory contract.] — Wilson v. 

Wilson, No. 2139, post. 

2117. .] — Besant v. Wood, No. 2090, ante. 

2118. — — Agreement in compromise of divorce 
proceedings.] — Pltf., Mrs. 11., who was the wife of 
deft., claimed specific performance of an agreement 
for a separation deed entered into upon the com- 
promise of a suit in the Divorce Ct. which was 
instituted by the husband against the wife for a 
divorce on the ground of adultery. The agree- 
ment was signed by both husband A wife, after 
the husband’s evidence in support of his case had 
been heard A before the wife’s defence had been 
commenced, A was in those terms : “ Petition A 
answer dismissed. Deed of separation with usual 
covenants ; costs of preparing deed to be borne by 
Mr. II. Mr. II. to pay Mrs. II. for herself A child 
or children £150 a year quarterly. Mrs. II. to 
maintain the child or children. Mr. II. to pay 
wife’s costs. In case of difference in working out 
these terms, matter to be referred to W. A D.” 
(the leading counsel on each side) : — Held : (1) this 
ct. had powor to enforce specific performance of 
an agreement for a separation deed A for the com- 
promise of a suit in the Divorce Ct. without 
infringing Jud. Act prohibiting interference with 
I>roceedings pending in another branch of the ct. ; 

J. — VOL, XXVTI, 


(2) the ct. would not refuse specific performance 
of an agreement for a separation deed on the 
ground that it provided for the wife having the 
custody of the children ; (3) husband A wife were 
competent to make a binding agreement for com- 
promise of a divorce suit, A this agreement was 
not too vague to be enforced by the ct. ; (4) a 
dnrn casta clause did not come within the term 
“ usual covenants ” in a separation deed agreed 
to as part of the terms of compromise of a divorce 
suit ; (5) the ct. would construe tin; term “ usual 
covenants ” in reference to surrounding circum- 
stances, but the adultery of the wife not having 
been proved could not form an element for the 
consideration of the ct. ; ((5) the agreement on the 
face of it being complete, the arbitration clause* 
could only come into force in case of difference 
between the parties, A did not oust the jurisdiction 
of the ct. to seif. I e the deed itself. Decree for 
specific performance ; the deed of separation to 
be settled in Chambers if the parties differed, A no 
dam casta clause to be inserted. 

* (7) It is no answer to a suit for specific per- 
formance for deft, to say that though he under- 
stood what the words of the agreement were, he 
was under a mistake as to their legal effect. 

(8) Sect. 2 of Infants’ Custody Act, 1873 (c. 12), 
provides : “ No agreement contained in any 

separation deed made between the father A moth cl* 
of an infant or infants shall be held to be valid by 
reason only of its providing that the father of such 
infant or infants shall give up the custody or con- 
trol thereof to the mother ; provided always that 
no ct. shall enforce any such agreement if the ct. 
shall be of opinion that it will not be for the benefit 
of the infant or infants to give effect thereto.” 
Surely the plain ordinary meaning of that clause 
is unmistakable. The deed is not to be invalid, 
nor is the particular clause in the deed giving up 
the custody of the children by the father to be 
invalid ; but it is to be read as if there were 
inserted in it t hat this convention as to the custody 
of the children is subject to the power of the ct., 
as guardian of the infant children, to enforce or 
refuse to enforce that, according as the ct. may 
think the interests of the infant children require 
the enforcement or non-enforcement of that clause. 
Then, if in a deed of separation a covenant by the 
father to give the custody of the infant children to 
the mother is not of itself invalid, how can an 
agreement for a deed which is to contain such a 
covenant be invalid either ? (Kay, J.).- — Hart v. 
Hart (1881), 18 Oh. I). (570 ; 50 L. J. Oh. 097 ; 15 
L. T. 13 ; 30 W. It. 8. 

Annotations: — As to (J) Expld. Wood p. Wood (1891), 04 

L. T. 580. Refd. Bradley v. Bradley (1882), 51 L. J. 1*. 

87 ; Harrison v. Harrison (1887), 12 P. D. 130. 

2119 . When granted — Discretion of court.]— 

Fletcher v. Fletcher, No. 2114, ante. 

2120 . Offer by husband to resume cohabi- 

tation.] — An agreement for the husband A wife’s 
parting, A for the husband’s returning his wife’s 
portion to her father, A for the father’s 
indemnifying the husband from the maintenance A 
debts of his wife, established by a decree, though 
the husband offered to receive A maintain his 
wife. — Seeling v. Crawley (1700), 2 Vern. 38(5 ; 
cited in 3 Bro. C. C. at p. (518 ; 1 Eq. Cas. Abr. 
07 ; 23 E. It. 847. 

Annotations : — Expld. Guth v. Guth (1 792), 3 Bro. C. C. 614. 

Consd. JiOUfard v. Johnson (1797), 3 Vos. 352 ; Wilson r. 

Wilson (1845), 14 Sim. 405. Refd. Jones v. Waite (1839), 

7 Scott, 317. 

2121 . .] — Specific performance decreed 

of articles of separation at the suit of the wife to 
allow her the separate maintenance agreed upon, 

R 
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Sect 7 . — Breach o/ contract : Sub-sect. 2, C. & JD.] 

though the husband offered, by his answer, to 
receive her again. — Gutii v. Gutii (1792), 3 Bro. 
0. C. 014; 29 E. R. 729. 

Annotations : — Consd. Legat'd JohtiKon (1707), 3 Vos. 3 A 2 ; 

St-. John v. St. John (1805), 11 Vos. 520 ; Wilson v. Wilson 

(1845), 14 Sim. 405. Reid. Frampton v. Frampton (1811), 

4 Boav. 287. 

2122. Decree for restitution of conjugal 

rights.] — Fletcher v. Fletcher, No. 2114, ante. 

2123. Mistake in drafting — Intention of 

parties.] — Wilson v. Wilson, No. 2139, post 

2124. Agreement to continue annuity after 

reconciliation.] — Webster v. Webster, No. 2155, 
post. 

2125. Absence of consideration.] — Wal- 

rond v . Walrond, No. 1954, ante. 

2126. .] — (1) An agreement between 

a husband & the father of the wife, that the husband 
& wife should live apart, & that the husband should 
execute a deed of separation containing all usual 
& proper clauses, & securing an annuity for the 
maintenance of his wife & child, & that the expense 
of the agreement & deed should be borne equally 
by the husband & the father, decreed to be 
specifically performed. 

(2) The ct. would not execute an agreement 
without consideration. . . . The deed prepared 
contains a covenant to indemnify the husband 
against the debts of the wife, which in all these 
cases is the consideration given to the husband 
(Lord Hatiierley, 0.). 

(3) A covenant to indemnify against the wife’s 
debts is a usual & proper clause (Lord 
Hatiierley, G.). — Gibbs v. Harding (1870), 5 
Gh. App. 330 ; 39 L. J. Gli. 374 ; 18 W. K. 361, 
L. C. & L. J. 

Annotation : — As to (l) Refd. Aldridge r. Aldridge (othenvi.se 

Morton) (1888), 50 L. T. 800. 

2127. Executory contract — Must be enforced 
if at all in entirety.] — Vansittart v. Vansittart, 
No. 1903, ante. 

2128. Covenants contrary to public policy.] 

— Vansittart v. Vansittart, No. 1903, ante. 

2129. Executed contract — Partly valid & 

partly invalid.] — Vansittart v. Vansittart, No. 
1903, ante. 

2130. .] — The ct. will enforce a 

legal & proper covenant in a separation deed, 
although other covenants in the same deed may 
be illegal. By a separation deed, made after the 
wife had instituted proceedings in the Divorce Ct. 
for divorce & the custody of her children, the 
husband covenanted to deliver up forthwith to his 
wife all her journals, diaries, & private corre- 
spondence <fc memoranda ; that the elder two 
children of the marriage should remain at sueli 
schools in England as the husband, or such schools 
elsewhere as the husband, with the consent of the 
wife, should direct ; that the husband & wife 
should each have access to them at all reasonable 
& convenient times, subject to the regulations of 
the schools ; & that their holidays should be 

passed by them at such places & in such manner 
as the trustees of the deed should direct ; & that 
the younger two children (who were respectively 
under the age of seven years) should remain in the 
custody of the wife : — Held : having regard to the 
evidence with respect to the husband’s misconduct, 
the covenants with respect to the holidays of the 
elder two children were reasonable <fc proper, & 
would be enforced by the ct., even if the covenant 
as to the custody of the younger children were not 
legal, as to which, however, the ct. expressed no 
opinion. — Hamilton v. Hector (1872), L. It. 13 Eq. 


511 ; 36 J. P. 676 ; previous proceedings (1871), 
6 Ch. App. 701, L. 0. 

2131. Trustees not parties.] — An agreement 

was entered into between husband & wife, that 
proceedings on a petition by the wife for a divorce 
should be stayed, the parties having agreed to 
execute a separation deed, & petitioner being 
allowed to receive the whole of her income. The 
costs of the proceedings were agreod to be paid 
by petitioner, resp.’s attorney thereby agreeing 
t-o receive £150 in satisfaction of his costs, including 
the costs of the deed of separation. The income 
to which petitioner was entitled consisted of the 
rents of certain leasehold houses which had been 
bequeathed by will to two trustees upon trust to 
pay the income to petitioner for life, but not to 
her separate use. The agreement was signed by 
the husband & wife, but not by the trustees or by 
any other person. A separation deed was pre- 
pared, but the wife refused to execute it, whereupon 
a bill was filed by the husband against, the wife & 
the trustees for specific performance of the agree- 
ment : — Held : the ct. e-ould not deal with the 
question of costs except by consent, having regard 
to the subsequent dealings of the parties, & could 
not decree specific performance ; bill dismissed, 
but without costs. 

This bill has incurable defects. It prays for the 
specific performance of an agreement against all 
defts. Two of defts. have never signed the agree- 
ment & they botli decline to be bound by it. That 
alone would he enough. The difficulty is upon the 
subsequent, part of the agreement, which relates 
to costs of various kinds. As to this part of the 
agreement it is impossible for the ct. to decree 
specific performance, if the agreement were more 
intelligible than it is "-for this reason, that sub- 
sequent to the agreement that all costs should be 
disposed of in a way which should be binding & 
irrevocable, tilings have been done by the parties 
which were not included in it (Stuart, V.-G.). — 
Barnett v. Barnett (1861), 3 L. T. 725. 

2132. Provisions of agreement incomplete.] 

— Barnett v. Barnett, No. 2131, ante. 

Trifling breaches of covenant.] — See 

Nos. 2090-2092, a?iic. 

— — Agreement depriving father of custody of 
children.]-— See Sect. 6, sub-sect . 7, ayitc. 

Enforcement of negative covenants — By 

injunction.] — See Sub-sect. 2, !)., post. 

2133. Defence to action — Mistake as to legal 
effect.] — Hart v. Hart, No. 2118, ante . 

2134. Matters for consideration of court — Pro- 
visions for children -Evidence as to beneficial 
nature.] — (1) Gross-petitions for divorce by 
husband A wife were withdrawn at the hearing, 
upon terms which included the execution of a 
separation deed to be settled by a counsel agreed 
upon in case of difference, & to contain “ all usual 
terms as to access to children, etc.” The parties 
could not agree, & the counsel settled a deed, pro- 
viding that the wife should have the sole custody 
of the children, two boys of thirteen & fourteen, for 
half their vacations. In an action by the wife for 
specific performance of the agreement : — Held : 
these provisions related to custody & not access, 
& it was beyond the powers of the counsel to insert 
them ; & the ct. had power to settle the proper 
form of deed instead of referring it back. 

(2) Sernble : in an action for specific performance 
of an agreement to execute a separation deed, the 
ct. will not go into evidence whether the provisions 
agreed upon are for the benefit of the criildren. — 
Evershed v. E vershki) (1882), 46 L. T. 690 ; 30 
W. R. 732. 
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Part XI.- Contracts for Separation. 


D. Injunction . 

Sec , generally , Injunction. 

2135. Consideration of surrounding circum- 
stances.] — De Bensaude v . De Bensaude (1887), 
4 T. L. B. 69, C. A. 

2136. What may be restrained — Suit to recover 
alimony.] — Let an injunction be awarded to stay 
deft, from suing or proceeding in the Ecclesiastical 
Ct. for recovering of any alimony against pltf., 
her husband, till answer & further order to the 
contrary ( per Cur.). — Boone v. Boone (1756), 31 
Beav. 122, n. ; 54 E. R. 1084, L. C. 

Annotation : — Refd. Hunt t\ Hunt (1802), 31 L. J. Ch. 101. 

2187. .] — A separation deed was 

executed by a husband & wife whereby the husband 
covenanted to make an allowance to his wife, & 
a trustee, on behalf of the wife, covenanted that 
she would not sue for restitution of conjugal rights 
nor for alimony, & that she would not “ molest, 
trouble, or disturb ” her husband. The allowance 
was duly paid & received. The trustee became 
bkpt. Shortly after this, the wife presented 
petitions for restitution of conjugal rights & for 
alimony. A bill to restrain the wife from pro- 
secuting these proceedings or doing any act to 
“ molest, etc.,” her husband, was then filed by 
him & on motion for injunction, an order was made 
restraining the wife from prosecuting her petition 
for alimony & from doing any act to “ molest, etc.,” 
her husband, but on the case corning on, upon 
motion for decree the ct. declined to grant a 
perpetual injunction, except so far as to restrain 
any application for alimony. — Flower v. Flower 
(1871), 25 L. T. 902 ; 20 W. R. 231. 

Annotation : — Reid. Bcsant v. Wood (187!)), 12 Cl). I). 005. 

2138. Breach of covenant not to molest.] — 

Ots. of equity, recognising the validity of separation 
deeds, will enforce them. 

By a separation deed, a husband covenanted 
with his wife’s father, that his wife during her life, 
might live separate from him, that he would 
not sue her in the Ecclesiastical Ob. for living 
separate ; that he would not molest, etc., her, nor 
claim any of her property ; A her father covenanted 
with the husband to maintain her & indemnify 
him. Upon an infraction of the covenant, by the 
husband molesting his wife, he was restrained by 
injunction. — Sanders v. Rodway (1852), 16 

Beav. 207 ; 22 L. J. Ch. 230 ; 20 L. T. O. S. 122 ; 
16 Jur. 1005 ; 1 \V. R. 11 ; 51 E. R. 757. 

Annotations Expld. Hunt v. Hunt (18G2), 31 L. J. Oh. 161. 

Mentd. Foaron v. Aylosford (1884), 32 W. It. 718. 

2139. .] — A suit for nullity of marriage 

had been instituted by the wife against her hus- 
band ; an arrangement for a deed of separation 
was proposed, in order to stop it. An agreement 
was entered into by which the property of the 
parties was regulated, & by which their conduct 
in relation to each other was to be guided. One 
of the articles of this agreement stipulated that 
the husband should “ permit the wife to live 
separate & apart from him, as if she were un- 
married, without any molestation, interference, 
or annoyance whatsoever, by, or on the part of,” 
the husband. By another article, it was declared 
that if he performed the covenants, etc., “ he, 
his heirs, exors., etc., & their estates & effects, 
shall be indemnilied from all the present debts & 
liabilities of ” the husband, “ by the joint &> 
several covenant of ” the trustees for the wife. A 

PART XI. SECT. 7, SUB-SECT. 2.— D. 

2136 i. What may be restrained — Suit 
to recover alimony .J — Tho ot. will not 
issue an Injunction, to restrain a wife 
from continuing a suit for judicial 
separation, for custody of children & 


deed was to be drawn up in conformity with these 
articles, & on mutual execution of the deed the 
suit for nullity was to bo withdrawn. On a bill 
by the wife to compel the husband specifically to 
perform this agreement, the judge made an ordor 
referring it to the master to approve of a proper 
doed to carry its provisions into effect. This order 
was confirmed on appeal to this House. Pending 
the appeal, the master approved of a deed con- 
taining a covenant by the husband not to institute 
any suit in the Ecclesiastical Ct. for restitution of 
conjugal rights, & another in wliicli the trustees 
of the wife agreed to indemnify the husband 
“ against the present & future debts of ” the wife. 
Exceptions to tliis deed takon by tho husband 
were overruled : — Held : (1) the subsequent order 
approving of the deed as drawn by the master 
must be supported; (2) the ct. was fully at liberty 
to examine the articles of agreement, & on finding 
in them a stipulation as to payment of debts, 
inconsistent with the rest of the articles, & insensible 
or absurd, to authorise the introduction into the 
•deed of a covenant which would carry into effect 
the real intentions of the parties. 

(3) Qu. : whether as a rule of equity the ct. 
could enforce by injunction a stipulation to live 
separate, or not to bring a suit for restitution of 
conjugal rights, though undoubtedly it could 
enforce stipulations as to an arrangement of 
property, & as to forbearance from personal 
molestation. 

(4 ) One part of a decree was held to be sufficiently 
doubtful to justify an appeal against it ; but as to 
another part of the same decree, applt. having 
sought to obtain a construction of articles of 
agreement, which he knew not to be justified by 
circumstances, the appeal, being dismissed, was 
dismissed with costs. 

(5) It is a settled point of law that a contract 
for separation is a valid contract, A the agreement 
to enter into a covenant not to molest the wife, 
& to allow her to live as a feme sole is a perfectly 
legal covenant, & would be, & ought to be, as it 
has been, enforced by the ct. (Lord St. Leonards). 

(6) Applt. cannot imagine that if he had entered 
into a covenant in precisely the terms of the con- 
tract, he could have gone into the Ecclesiastical 
Ct. for a restitution of conjugal rights, without 
breaking that covenant (Lord St. Leonards). — 
Wilson v. Wilson (1854), 5 IT. L. Cas. 40; 23 
L. J. Ch. 697 ; 23 L. T. O. S. 134 ; 10 E. R. 811, 
II. L. ; previous proceedings (1848), 1 H. L. Cas. 
538, H. L. 

Annotations : — As to (1) & (2) Consd. Hunt v . Hunt (1802), 

4 Do G. F. & J. 221 ; Gibbs v. Hardin*? (1870), 6 Ch. App. 

330 ; Burchell v. Clark (1870), 2 C. T\ I). 88. Reid. 

11 mi ley v. Brailey, [1922] P. 35. As to (3) Sc (6) Reid. 

Hunt v. Hunt (3 801 ), 31 Beav. 89. Generally , Mentd. Hopo 

t». Hopo (1857), 8 De G. M. & G. 731 ; London Tram Co. 

v. L. C. C. (1898), 78 L. T. 301. 

2140. .] — Flower r. F lower, No. 2137, 

ante, 

2141. .] — De Bensaude v, De 

Bensaude (1887), 4 T. L. R. 69, C. A. 

2142. .]— W. v. W. (1901), 45 Sol. Jo. 

205. 

2143. Suit for restitution of conjugal rights.] 

— Wilson v . Wilson, No. 2139, ante. 

2144. .] — A husband, in a separation 

deed, covenanted with his wife’s trustees, who 


for increased alimony on the ground 
that she was a party to a deed of 
separation wliich provided for tho 
custody of the children & for alimony, 
whore she alleges adultery subsequent 
to tho execution of the deed, & also 


ignorance of the fact that at the timo 
siie executed the deed her husband 
had been living in adultery for a long 
time past. — A tkinson t\ Atkinson 


(No. 1) (1890), 10 

N.Z. 


Z. L. R. 371.- 
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Sect . 7. — Breach of contract : Sub-sect . 2, D. & E. 

Sect 8.] 

indemnified him against her debts, that he would 
not compel or endeavour to compel her to cohabit 
or live with him by any legal proceedings, or other- 
wise howsoever : — Held : by the master of the 
Rolls, upon a bill filed by the wife & her trustees, 
she was not entitled to an injunction to restrain 
the husband from proceeding in a suit he had 
commenced in the Divorce & Matrimonial Ot. to 
obtain a restitution of conjugal rights, etc. ; but 
this decision was reversed, upon appeal, & the 
injunction was granted. 

It seems to me therefore impossible to say after 
the Reformation, as a general proposition, that 
voluntary separations were contrary to the policy 
of the law. It certainly was perfectly true that 
inasmuch as the whole jurisdiction on the subject 
of marriage remained vested in the Cts. Christian 
. . . deeds of separation remained forbidden, 
that is, were treated as of no avail by the 
Ecclesiastical Law ; & in that sense alone could it 
continue to be rightly said that separation was 
contrary to the policy of the law (Lord West- 
bury, C.). — Hunt v. Hunt (1862), 4 De G. P. & J. 
221 ; 31 L. J. Ch. 161 ; 5 L. T. 778 ; 26 J. P. 243 ; 
8 Jur. N. S. 85 ; 10 W. R. 215 45 E. R. 1108, 

L. C. 

Annotations : — Consd. Brown v. Brown (1868), L. B. 7 Eq. 

185 ; Bcsunt v. Wood (1879). 12 Ch. P. 605 ; Marshall v. 

Marshall (1879), 5 I\ D. 19. Expld. Cahill r. Cahill (1883), 

8 App. Cas. 420. Consd. (4ark v, Clark (1885), 10 P. 1). 

188. Expld. lie Hope Johnstone, Hqi>e Johnstone v. 

Hope Johnstone, [1904] 1 Oh. 170. Refd. Kitchin r. 

Kitchin (1869), 19 L. T. 674 ; Symomls v. Hallett (1883), 

53 L. J. Ch. 60 ; Fearon r. Aylesford (1884), 32 W. It. 

718 ; McGregor v. McGregor (1888), 20 Q. B. D. 529 ; 

Bishop t\ Bishop, Judkins r. Judkins, [1897] P. 138; 

Wilson r. Camley (1908), 98 L. T. 265; Williams v. 

Williams, [1921 ] P. 131. 

2145. -By a deed of separation 
dated in Dec. 1862, a husband & wife agreed to 
live separate & apart, the husband to allow the 
wife an annuity of £200 for their joint lives & 
twelve months after the husband’s death if the 
wife survived him. The trustee of the deed 
covenanted with the husband that the wife should 
not molest him, etc., & that she should not seek to 
compel him to live with her again, or “ bring any 
citation in the Divorce Ct. for the restitution of 
conjugal rights.” The annuity had been duly 
paid. The wife had commenced proceedings in 
the Divorce Ct. for a restitution of conjugal rights. 
Thereupon the husband filed his bill for an injunc- 
tion to restrain the wife from further proceedings 
in the Divorce Ct. On motion for the injunction : 
— Held : the wife ought to be restrained from 
further proceedings until the hearing, the deed not 
having been impeached, & injunction granted, with 
liberty for her to file a cross-bill to impeach the 
deed, or as she should be advised, without filing 
it in the name of a next friend. — rKrrcHiN v. 
Kitchin (1869), 19 L. T. 674. 

2146. .] — Flower p.Flower, No. 2137, 

ante, 

2147. .] — Besant v. Wood, No. 2090, 

ante . 

2148. What will be enforced — Agreement to live 
separate.] — Wilson v. Wilson, No. 2139, ante . 

2149 . Agreements as to property.] — 

Wilson v. Wilson, No. 2139, ante . 

Separation deed as a bar to proceedings.] — See 

Part XIII., Sect. 7, sub-scct. 3, A. (d), post. 


E. Proof for Annuity in Banlcruptcy. 

Whether provable.] — See Bankruptcy, Vol. IV., 
pp. 295, 296, Nos. 2770-2772. 

Valuation of annuity.] — Sec Bankruptcy, Vol. 
IV., pp. 296, 297, 299, Nos. 2776-2778, 2806. 


Sect. 8.- RECONCILIATION. 

2150. Effect of — Separation agreement avoided.] 

— The Ct, of Ch. had jurisdiction to enforce pay- 
ment of maintenance due to a wife under a separa- 
tion agreement. This was not equivalent to a 
decree for alimony or a separation, so as to be an 
invasion of the jurisdiction of the Spiritual Ct. 
The parties might, whenever they thought fit, 
come together again, <fe then the agreement would 
be no longer binding. — A ncier v. Angier (1718), 
Gilb. Ch. 152 ; Free. Ch. 496 ; 2 Eq. Cas. Abr. 
150 ; 25 E. R. 107, L. C. 

Annotations : — Mentd. Gut h v. Guth (1792), 3 Bro. O. O. 
614; Legard v. Johnson (1797), 3 Vus. 352 ; Nurse r. 
Craig (1806), 2 Bos. & I*. N. Jt. 148 ; Wilson v. Wilson 
(1845), 14 Sun. 405. 

2151. leaves her husband’s 

(B.’s) house, commences a suit in Ecclesiastical 
Ct. for divorce, & tiles a bill iri Chancery for pay- 
ment of her separate annuity. All matters m 
difference referred to arbn. ; A the award made a 
rule of ct. by .consent. B., the husband, obtains 
an order of ct., which, without setting aside the 
award, partly does away the effect of it, by which 
means the records of ct. are made contradictory. 
B., upon this, takes possession of a house which 
the award had given to his wife, & she goes there 
to protect her property. B. then pretends a 
reconciliation, A takes an exception to suit in 
Ecclesiastical Ct. on that ground, but exception 
disallowed. O. files another bill, praying benefit 
of award : sentence of Ecclesiastical Ct. received 
as admissible, but not conclusive, evidence of 
non-reconciliation, & decree according to prayer 
of bill. Chancellor states general doctrine to be 
clear, that reconciliation after separation entirely 
does away the effects of it ; but here no recon- 
ciliation. Decree affirmed. — B ateman v. Ross 
(Countess) (1813), 1 Dow, 235 ; 3 E. R. 684, 11. L. 

Annotations Distd. N(‘gus r. Foist or (1882), 46 L. T. 
675. Apld. Niool v. Nicol (1886), 31 Ch. D. 524. Refd. 
Joe v. Thurlow (1824), 2 B. <S: C. 5-17 ; Hud don v. Huddon 
(1887), 18 Q. B. I). 778 ; Williams v. Williams, (1904J 
P. 145. Mentd. Wilson v. Wilson (1848), 1 H. L. Cas. 538 ; 
Cartwright v. Cartwright (1853), 3 Do G. M. & G. 982 ; 
Barrow V. Barrow (1858), 4 K. & J. 409 ; Vansittart, v. 
Vansittart (1858), 4 K. & J. 62 ; Nieholl v. Jones (1866), 
L. Jt. 3 Eq. 696 ; Williams v. Baily (1866), L. It. 2 Eq. 731 : 
Gibbs v. Harding (1870), 5 Ch. App. 336 ; Cahill r. Cahill 
(1883), 8 App. Cas. 420 ; Aldridgo v. Aldridge (otherwise 
Morton) (1888), 59 L. T. 896 ; He Lovell, Sparks v. Southall, 
[1920] 1 Ch. 122. 

2152. .] —Sen ole y v. Goodman, No. 

1912, ante. 

2153. .] — Westmeath (Marquis) v. 

Salisbury (Marquis), No. 1934, ante. 

2154. .] — FRAMProN v. Frampton, 

No. 1953, ante . 

2155. .] — (1) A separation deed in 

which the husband covenants with a surety that 
he will not visit the wife without the surety’s 
consent, does not contemplate reconciliation A 
subsequent separation, so as to be void as being 
contrary to public policy. 

(2) Where a husband in a separation deed 
covenanted with a surety (who covenanted to 
indemnify the husband against the wife’s debts) 


PART XI. SECT. 8. 20 C. L. T. 182. — CAN. hy cohabitation & reconciliation. — 

CimisTOFkEitsoN v. Christo FFE iwoN, 

2150 1. Effect of — Separation agreement 2150 Ji. .] -■ An agreemont [1924] 3 W. W. U. 545; 4 D. L. H. 

avoided.] — Brewhtkk v. Brewster, for immediate separation is terminated 907. — CAN. 
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to pay the wife an annuity for life : — H eld : a 
subsequent agreement between the husband & 
surety, that if the wife returned to live with the 
husband the annuity should continue, was valid 
& enforceable in equity. 

(3) Although generally the provisions of a separa- 
tion deed are annulled by reconciliation & re- 
cohabitation, yet a husband may so conduct 
himself subsequently as to create new obligations 
on the footing of the old obligations contained in 
the deed of separation. — Webster v. Webster 
(1853), 4 De G. M. & G. 437 ; 22 L. J. Ch. 837 ; 
1 W. R. 509 ; 43 E. R. 577, L. JJ. 

Annotations : — Asto (l)Consd. Nicol v. Niool (1885), 30 Ch. D. 

143. Refd. Handle v. Gould ( 1 857), 8 E. & B. 457 ; IIuIIIch 

v. Alston (1875), 44 L. J. Ch. 308 ; Rowell v. Rowell (1899), 

09 L. J. Q. B. 55. 

2150, .] — By a marriage settlement 

certain stock belonging to the wife Wcas assigned 
to trustees upon trust to pay out of the income 
thereof £50 a year to the husband for his life, & the 
residue of the income to the wife for her separate use ; 
there were certain trusts to t he issue of the marriage, 
<fc in default of issue all the property was to be re- 
assigned to the wife in the event of her predeceasing 
her husband, but if the husband survived the wife 
he was to have one-lialf of the income for life, 
& the wife was to have power to appoiut the whole 
of the capital by will, &, in default of appointment, 
one-half of the whole property was to go to the 
husband the other half to the wife’s next of kin. 
Certain shares, also belonging to the wife, were not 
included in the settlement, but were placed in the 
name of the husband. Shortly after the marriage 
the husband <fc wife separated, & a deed of separa- 
tion was then executed, whereby the husband 
transferred the shares to a trustee for the wife 
for her separate use & covenanted not to molest 
her, the trustee covenanting to indemnify the 
husband against the wife’s debts during the separa- 
tion. It was also provided that the trusts of the 
settlement should still subsist, notwithstanding 
the deed of separation. Subsequently the husband 

wife renewed their cohabitation & afterwards dis- 
continued it, A- again renewed it at various times. 
Ultimately, the trustee refused to continue the 
payments, under the separation deed, without 
the direction of the ct., & thereupon the wife 
instituted a suit to enforce the trusts of the deed, 
«fc, so far as might he necessary, those of the settle- 
ment Held : inasmuch as the effect of the 
recohabitation was to render the husband liable for 
the wife’s debts, the chief consideration for the deed 
had failed, & the husband was entitled to the shares 
assigned under it ; but with respect to the stock 
it was still subject to the trusts of the marriage 
settlement.— O’Malley v. Blease (18(59), 20 L. T. 
899 ; 17 W. R. 952. 

2157. .] — Negus v. Forster, No. 1664, 

ante. 

2158. .] — Husband <fc wife agreed that 

in the event of a decree for judicial separation in a 
suit then pending being made, the wife should enjoy 
the furniture in a particular house during her life, 
with power to remove the same elsewhere ; the 
furniture to revert to the husband after her death, 
jfc the right to enjoyment to cease if the wife 
interfered with or annoyed her husband. A decree 
for judicial separation was made, & the wife took 
possession of the furniture. The husband & wife 
were subsequently reconciled, & they recohabited : 
--Held: notwithstanding the express provision 
that the wife should enjoy the use of the furniture 
during her life^her right to it was determined upon 
the reconciliation taking place. — Nicol v. Nicol 
(1880), 31 Ch. I). 524 ; 55 L. J. Ch. 437 ; 54 L. T. 


470 ; 50 J. P. 408 ; 34 W. R. 283 ; 2 T. L. R. 280, 
C. A. 

Annotation Refd. Haddon v. Iladdon (1887), 18 Q. B. D. 

778. 

2159. .] — A quasi-separation deed was 

executed between a man & a woman, who had 
been living in concubinage, by which they mutually 
covenanted that they would in future live separately 
& he covenanted to pay her an annuity during her 
life : — Held : the obligation to j )a y the annuity 
did not cease by implication upon the parties sub- 
sequently resuming cohabitation . — Re Abdy, 
Rabbeth v. Donaldson, [1895] 1 Ch. 455 ; (54 
L. J. Ch. 4(55 ; 72 L. T. 178 ; 43 W. R. 323 ; 11 
T. L. R. 245 ; 39 Sol. Jo. 283 ; 12 R. 103, C. A. 

2160. Reconciliation not genuine.] — Bate- 

man v. Ross (Countess), No. 2151, ante. 

2161. Separation deed kept alive — By ex- 

press provision — Reconciliation temporary.] — A 
deed of separation, by which the husband engages 
to pay an annual sum to his wife upon certain 
conditions, <fc which provides, that its trusts shall 
continue, although the parties should live together 
again, does not become void at law by the circum- 
stance of the parties afterwards living together for 
some time, & then again separating. 

Qu. : whether a ct. of equity would allow the 
deed, under such circumstances, to be enforced. — 
Wilson v. Musuett (1832), 3 B. & Ad. 743 ; 1 
L. J. K. B. 250 ; 110 E. R. 271. 

Annotations : — Gonsd .Webster r. Webster (1853), 1 Sid. & G. 

48.9. Apld. Randier. Gould (1857), 8 E. & B. 457 ; Negus 

v. Forster (1882), 30 W. R. 071. Pistd. Nieol r. Nicol 

(1885), 30 oil. D. 143. Mentd. Wilson v. Wilson (1848), 

1 11. L. Can. 538 ; Cooper v. Lloyd (1859), 6 Jur. N. 8. 125. 

2162. .] — Webster v. Webster, 

No. 2155, ante. 

2163. Conduct of parties.] 

Webster v. Webster, No. 2155, ante. 

2164. Proviso for written agreement to 

recohabit — Reconciliation without such agreement.] 

— By deed between deft, of the lirst part, his wife 
of the second, & pltf. of the third, it was recited 
that differences had arisen, & were likely to con- 
tinue, between deft. & his wife, «fc they had agreed 
to live apart during the remainder of their lives, 
subject to the proviso after mentioned ; deft, 
covenanted with pltf. to allow the wife to live 
separate, & go where she thought lit, etc., free from 
his restraint, & that lie would not disturb her, or 
sue her in the Ecclesiastical Ct. or otherwise, or 
claim the goods which she then had or might 
purchase ; <S& that, as & by way of a provision for 
her, he would pay to pltf. or to her, during Tier life, 
1 Otf. weekly : & pltf., in consideration of the pro- 
vision so made the other promises, covenanted 
that the wife, during the separation, would not 
molest deft., nor sue for conjugal rights to compel 
him to cohabit, or for further allowance by way of 
alimony ; & that pltf. would keep deft, indemnified 
for debts contracted by the wife during the separa- 
tion : provided that, in case deft. <fc his wife should 
by writing under their hands agree to cohabit, 
& should cohabit for one month next thereafter, 
the indenture should be void. Pltf. declared 
against deft, on this deed, averring that deft. & 
his wife did not by such writing, or otherwise, 
agree to cohabit, nor cohabit for one month after, 
or at all ; that the wife wits alive ; that deft, 
made default in the weekly payments. Plea, upon 
equitable grounds, that, before the accruing of 
the causes of action, deft. & his wife were reconciled 
& cohabited together, & continued to do so, to 
wit for six months thereafter. Issue having been 
taken on this plea, &> a verdict found for deft., 
judgment was arrested, because the reconciliation 
without agreement in writing did not impliedly 
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Sect . 8. — Reconciliation. Sect . 9.] 

avoid a deed framed with such an express proviso, 
because, without the proviso, the reconciliation 
would not have avoided the deed, which would 
have been in the nature of an absolute post-nuptial 
settlement for the wife’s life, holdmg out no 
inducement to live separate. — Randle v. Gould 
(1857), 8 E. & B. 457 ; 27 L. J. Q. B. 57 ; 30 
L. T. O. S. 198 ; 4 Jur. N. S. 304 ; 0 W. R. 108 ; 
120 E. R. 170. 

Annotations : — Consd. Crouch v. Waller (1859), 4 Do G. A J. 

302 ; Negus v. Forster (1882), 46 L. T. 675. Distd. Nicol 

v. Nicol (1886), 31 Ch. D. 524 ; Haddon v. Haddon (1887), 

18 Q. B. D. 778. 

2165. Deed more than mere separation 

deed — In nature of post-nuptial settlement.] — 

Randle v . Gould, No. 2164, ante. 

2166. .] — By a deed executed on 

the separation of a husband A wife, after contain- 
ing the usual provision for separation, a debt due 
to the wife before marriage on a promissory note 
was declared to be held by the debtor (who joined 
in executing the deed) upon trust for the wife A 
husband successively for life, A after the death of 
the survivor, for the then only child of the marriage 
absolutely. Subsequently the husband A wife 
resumed cohabitation, A the husband became a 
bkpt. The wife then liled a bill praying the 
execution of the trusts of the deed, or, in the 
alternative, for her equity to a settlement out of 
the debt. A demurrer, for want of equity, by the 
husband’s trustee in bkpey. on the ground, first, 
that the deed was not a settlement but a mere 
separation deed annulled by the resumption of 
cohabitation ; A secondly, that the debt, being a 
legal chose in action of the wife’s before marriage, 
belonged to the husband, was overruled. — RuFFi.ES 
v. Alston (1875), L. R. 19 Eq. 539 ; 44 L. J. Ch. 
308 ; 32 L. T. 236 ; 23 W. R. 465. 

Annotation : — - Apia. lie Spark ’h Trusts, Spurk v. Massey, 

11904] 1 Ch. 451. 

2167. Settlement in favour of children.] 

— By a separation deed the husband assigned 
property belonging to him to a trustee upon trust 
for the wife for life, A after her death for the 
benefit of the existing children of the marriage. 
The husband A wife subsequently resumed 
cohabitation : — Held : the settlement in favour of 
the children was not affected by the resumption 
of cohabitation. Compromised on appeal . — He 
Sp auk’s Trusts, Spark v . Massey, [1904) 1 Ch. 
451 ; 73 L. J. Ch. 259 ; 90 L. T. 54 ; 52 W. R. 426 ; 
on appeal , [1904] 2 Ch. 121, C. A. 

2168. .] — Negus v . Forster, No. 1 064, 

ante. 

2169. Separation deed between man & 

woman not married.] — lie Abdy, Rabbeth v. 
Donaldson, No. 2159, ante . 

On trusts for children of marriage — Child 

born after reconciliation.] — See No. 2063, ante. 

2170. What amounts to reconciliation — Parties 
living together without cohabitation.] — Wfjst- 
meath (Marquis) v . Salisbury (Marquis), No. 
1934, ante. 

2171. Friendly correspondence without 


cohabitation.] — Frampton v . Frampton, No. 1953, 

ante. 

2172. Casual acts of intercourse.] — 

Husband & wife entered into a deed of separation 
under which the husband covenanted to pay a 
weekly sum to the wife during their joint lives 
if they should so long live separate from one 
another. While they were living apart, acts of 
connubial intercourse took place. In an action 
by the wife to recover arrears of payments due 
under the deed : — Held : the fact that intercourse 
had taken place was not of itself conclusive evi- 
dence that the separation had come to an end so 
as to make the deed of no effect. — Rowell v . 
Rowell, [1900] 1 Q. B. 9 ; 69 L. J. Q. B. 55 ; 81 
L. T. 429 ; 16 T. L. R. 10, C. A. ; subsequent 
proceedings (1903), 89 L. T. 288, C. A. 

Annotutioixs Distd. Macau v. Macau (1900), 70 L. J. Q. B. 

90. Reid. Cramp v. Cramp A Freeman, [1920] P. 158. 

Mentd. Russell v. KuhhoII, [1924] A. C. 687. 

2173. Whether accord & satisfaction of arrears 
of annuity.] — Where a husband & wife are living 
apart under a deed of separation A the husband has 
made default in payment of instalments due to 
the wife under the deed, a resumption of cohabita- 
tion subsequent to such default does not of itself 
amount to accord A satisfaction of the cause of 
action which has already accrued to the wife in 
respect of the arrears of the instalments. — Macan 
v. Macan (1900), 70 L. J. Q. B. 90 ; 17 T. L. R. 
131 ; 45 SoJ. Jo. 120. 


r. 9.— VARIATION OF SEPARATION DEED. 

2174. Power of court to vary deed— As post- 
nuptial settlement.] — Husband A wife having 
agreed to live separate A apart executed a deed of 
separation, by which the husband covenanted to 
pay to the wife an annuity of £200 a year during 
their joint lives, the annuity to be reduced to £150 
a year on the decease of the husband, A to £50 
a year if the wife remarried : — Held : it was a 
post-nuptial settlement Matrimonial Causes Act, 
1859 (c. 61), s. 5, A an order was made for its 
revision after a decree for dissolution of the marriage 
by reason of the wife’s adultery. — Worsley r. 
W t orsley A Wignall (1869), L. R. 1 1*. A D. 648 ; 
38 L. J. P. A M. 43 ; 20 L. T. 546 ; 17 W\ R. 743. 

Annotations : — Consd. Dormer v. Ward, [1900] P. 130. Refd. 

CliarlcHWorth v. Holt. (1873), L. H. 9 Excl«. 38; Bishop 

v. Bishop, Judkins v. Judkins (1897), 76 L. T. 409. 

2175. Allowance to wife — Subsequent adultery of 
wife — Previous post-nuptial settlement of respon- 
dent’s property to her separate use - Extinction of 
Interest under deed.] — By a post-nuptial settle- 
ment certain property belonging to resp. was 
assigned to trustees in trust, amongst other things, 
to pay the interest A annual proceeds thereof 
to her for her separate use. Subsequently a deed 
of separation was entered into between the parties 
with the same trustees as those of the post-nuptial 
settlement. By this deed petitioner covenanted 
to pay resp. an annuity for her life. A decree for 
dissolution of marriage having been obtained on 


2165 i. Deed more than mere 

separation deed —In nature of post- 
nuptial settlement. ] — ticmblc : where a 
deed contains a covenant that a wife 
shall release her dower in considerat ion 
of a settlement made in her favour by 
a deed of separation, & she does so, 
after reconciliation A separation, at 
his instance, the deed is thereby 
revived. — McArthur v. Wkub (1871), 
21 C. P. 358.— CAN. 

2165 ii. . ]—An unquali- 

fied covenant in a separation deed for 


payment of an annuity to the wife 
for her life, is not avoided by the 
subsequent reconciliation of the parties ; 
or by the wife’s leaving her husband 
afterwards without cause. — W alker v. 
Walker (1872), 19 Or. 37.— CAN. 

2167 i. Settlement in favour 

of children .] — A deod of separation 
between husband A wife, whore the 
estate is conveyed to the wife for life 
with remainder to tho children of the 
marriage on her death, is not avoided 
by the subsequent reconciliation of 


tlie parties, as tho interest of tho 
children intervene to preserve the deed. 
— McArthur v. Webb (1871), 21 

0. 1\ 358.— CAN. 

o. Depends on intention of 

parties .] — The conditions of a separa- 
tion deed may or may not come to an 
end in the event of the reconciliation 
of the husband A wife — that depends 
upon thoir intention. — Bowers v . 
Bowers (1915), 9 O. W. N. 66 ; 34 
O. L. It. 463.— CAN. 
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the ground of rcsp.’s adultery, application was 
made to the ct. to vary the deed of separation, 
so as to relieve petitioner from the payment of 
the above-mentioned annuity. The ct. ordered 
that whenever any money should be payable to 
resp. under the deed of separation the trustees 
should, out of the moneys in their hands payable 
to resp. under the post-nuptial settlement pay & 
apply a sum equal in amount upon such & the 
same trusts as would be applicable thereto in case 
respondent were dead & had died in the lifetime 
of petitioner. — Bullock v. Bullock Sc Strong 
(1872), L. It. 2 P. & I). 389 ; 41 L. J. P. & M. 83 ; 
27 Ij. T. 247. 

2176. Reduction.]- -The ct. has juris- 

diction, after the dissolution of a marriage on the 
ground of the wife’s adultery, to reduce the amount 
of a weekly allowance which the husband, under a 
deed of separation, has covenanted to pay to the 
wife. 

By a deed of separation a husband & wife 
agreed to live separately for the rest of their 
lives, Sc the husband covenanted to pay to the 
wife a sum of 15s. per week, Sc to permit her 
to have the custody of the children of the marriage, 
wholly freed from his authority, as if she were 
a feme sole . The marriage was afterwards dis- 
solved on the ground of the wife’s adultery : — 
Held : the husband’s agreement to permit his wife 
to have the custody of the children ought not to 
be enforced, Sc the terms of the deed of separation 
ought to be varied by reducing the amount of the 
weekly payment to the wife from 15*. to 10*. — 
Jump v. .Jump (1883), 8 P. I). 159 ; 52 L. J. P. 71 ; 
81 W. J i. 950. 

Annotations : — Consd. Saunders v. Saunders & Book ( l SUB), 

GO L. T. 408 ; Ollier v. Ollier, [10141 P. 240. 

2177. .] — In June, 1881, a deed 

of separation was executed by which the husband 
agreed to pay for the benefit of the wife £52 a 
year. Shortly after the separation she committed 
adultery, Sc in Nov. 1882, a decree for dissolution 
of the marriage was made absolute. In Apr. 1883, 
the husband obtained leave to present a petition 
to vary the deed, on payment of all arrears up to 
that time. There were three children of the 
marriage who were living with the husband. A 
petition having been presented, the matter was 
referred to the registrar, who reported that the 
wife had no means of support, Sc that the husband’s 


income was about £270 a year : — Held : the case 
was not to be treated as one of alimony, but was 
one in which the ct. had a discretion as to the 
amount of allowance which ought to bo made to 
the wife under all the circumstances ; Sc having 
regard to the circumstances, Sc the conduct of the 
wife in the suit, the husband ought to be allowed 
to retain one-half of tho allowance provided by the 
deed. — Clifford v. Clifford (1881), 9 P. I). 76 ; 
53 L. J. P. 08 ; 50 L. T. 050 ; 32 W. It. 747, C. A. 

Annotations : — Consd. Saunders v. Saunders & Beck (1893), 
69 L. T. 498 ; Ollier v. Ollier, [1914 J P. 240. 


2178. Payment dum sola et 

casta.J — The husband Sc wife were married in 1884, 
Sc separated in 1889 under a deed, by which the 
husband paid his wife £200 a year, without any 
dum casta clause. He afterwards found that she 
was living with co-resp. under petitioner’s name. 
He thereupon petitioned to have the marriage 
dissolved, Sc a decree 7iisi was pronounced, which 
was in due course made absolute. Upon petition 
to vary the post-nuptial deed — Held : the allow- 
ance to resp. should be reduced to £100 per annum* 
Sc this should be payable to resp. only dum sola ct 
casta vixerit.- -Saunders v. Saunders Sc Beck 
(1893), 09 L. T. 498. 

2179. Allowance to petitioning husband — Order 
for Increase.J — -The marriage of petitioner Sc resp. 
was solemnised in 1870, Sc in 1872 a deed of separa- 
tion was entered into between them, in which, 
amongst other tilings, it was arranged that resp. 
(the wife) should pay petitioner during their joint- 
lives an annuity of £100 a year out of the settled 
property. In 1874 the marriage was dissolved by 
reason of resp.’s adultery : — Held : on a revision 
of the settlements petitioner was not precluded 
by the deed of separation from asking for a larger 
allowance out of the wife’s settled property than 
that which was secured to him by tho deed. — 
Benyon v. Benyon Sc O’Callaghan (1870), 1 


P. T). 447 ; 45 L. J. P. 93 ; 24 W. It. 950. 

Annotations: — Consd. Gamly v. Gandy (1882), 7 P. D. 77. 
Apld. Wilkinson v. Wilkinson (1893), <19 L. 1. 4;»9. Consd. 
Bishop v. Bishop, Judkins r. Judkins, 118971 T\ Id*. 
Refd. Benyon v. Benyon & O ’Callaghan (1890), 59 L. J. 1 . 
39 ; Blanclford i\ Blatidford (1892), 07 L. T. 392 ; Mid- 
winter v. Midwinter (1893), 08 L. T. 2(32: Hanhury r. 
Hanbury (1891), 70 L. T. 5(39 ; Thomasset v. Tliomasscl , 
[1894J P. 295. 

2180. Custody of children — Provision for re- 
scinded.] — Jump v. Jump, No. 2176, ante. 
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2176 i. Allowance to wife — Subsequent 
art niter i/ of wife — Reduction.] — A hus- 
band obtained a divorce from his wife 
on tho ground of her adultery. For 
some years previously tho parties had 
been living apart under a deed of 
separation, by which tlio husband 
covenanted to pay the wife £G5 a year 
for tho support of herself & her children, 
of which it had been agreed that she 
should have tho custody. Tho hus- 
band, on obtaining the divorce, applied 
to tlio ct. for the custody of the children, 
& for a cancellation of tho deed of 
Reparation : — Held : the husband should 
have tho custody of tho children, blit 
should continue to pay to his late wife 


for her own support the sum of £26 
a year out of tho amount covenanted 
to be paid to her in the deed of separa- 
tion.— H all v. Hall (1902), 22 

N. Z. L. It. 226.— N.Z. 

2180 i. Custody of children— Provision 
for rescinded. ]— Hall v. Hall (1902), 
22 N. Z. L. R. 226. — N.Z. 

p. Whether court, will vary - 

When not for benefit of child — Meaning 
of “ access.*' By a separation agree- 
ment, charge & control of tho child of 
the marriage, a girl under three years 
of age, wore given to t he wife. This 
agreement was not to ho an admission 
on his part that his wife should always 
have the charge & control of the child, 
& was not to prejudice him should 


ie desire to have its custody :—lMd : 
here was nothing to justify the giving 
>f the custody to the father & it was in 
he interest of the child that it should 
cumin in the mother’s custody. 

Under the agreement, the father was 
ntitled to access to 1 lie child only 
vhile it was in the mother’s custody & 
iontrol : & in the absence of any 

tipulation therefor in the agreement, 
he mother was not guilty of any breach 
if its provisions by remaining in tho 
oom in her house in which the father 
ms permitted to see the child during 
ho times of the father’s visit.— Ac 
I. (1915), 8 O. W. N. 2G5 ; 33 O. L. U. 
15— CAN. 
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Husband and Wife. 


Part XII. — Legal Proceedings. 


Sect. 1. — CIVIL PROCEEDINGS. 

Sub-sect. 1. — By and Against Married 

Women. 

A . In General . 

Protection order — Matrimonial Causes Act, 
1857 (c. 85).] — See Tart XIII., Sect. 27, sub-sect. 
3, E., post. 

Matrimonial causes generally.] — See Part XIII., 
post . 


B. Under Married Women's Property Act , 1882. 
{a) Capacity to Sue and be Sued. 

See Married Women’s Property Act, 1882 (c. 75). 
s. 1 (2). 

2181. Right of married woman to sue alone — 
Cause of action arising before Act.] — Severance 
v. Civil Service Supply Assocn., Ltd., No. 2191, 
2 >ost. 

2182. .] — A married w oman, married 

before Jan. 1 , 1882, may bring A maintain an action 
in her own name alone after the commencement 
of the Married Women’s Property Act, 1882 
(c. 75), for torts committed against her property 
before that Act came into operation ; & since its 
coming into operation the previous leave of the ct. 
is no longer necessary. — James v. Barraud (1883), 

49 L. T. 300 ; 31 W. It. 780. I>. C. 

Annotation : — Apld. Gloucostorshiio Bunking Co. r. Phillippf? 

(1881), 12 Q. 13. D. 533. 

2183. .] — The Married Women’s 

Property Act , 1 882 (c. 75), does not enable a married 
woman to bring an action for an assault committed 
upon her during coverture before the passing of 
the Act without joining her husband. — Weldon v. 
Riviere (1884), 53 L. J. Q. B. 418, 1). C. 

2184. .] — A married woman may, by 


virtue of the Married Women’s Property Act, 
1882 (c. 75), sue alone for a tort committed before 
that Act came into operation. — Weldon v. Wins- 
low (1884), 13 Q. B. D. 784 ; 53 L. J. Q. B. 528 ; 
51 L. T. 643 ; 33 W. R. 219, C. A. 

Annotations : — Folld. Weldon r. Do Bathe (1884), 3 4 Q. B. 1). 

339. Consd. Turnbull v. Forman (1885), 3 5 Q. B. I). 234. 

Refd. Earle v. Kingscotc, [11)00 f 2 Ch. 585 ; Edwards v. 

Porter (1024), 41 T. L. R. 57. Mentd. R. r. Whitfield & 

Thorne (1885), 40 J. P. 230. 

2185. .J — Weldon v. I)e Batiie, No. 

2284, post. 

2186. Right of husband to sue — In respect of tort 
to wife’s property.] — The articles are the separate 
property of pltf.’s wife A his creditors could not 
touch th em . There is n o ground for say in g that th c 
husband can still claim damages for a tort to 
his wife’s property. It would be a strange result 
if the Act of 1882 had enabled each one of two 


persons to sue for damages in respect of the same 
wrong ( Cozen s-li ard y, J.). — Ruston v. Shekras 
(1899), 44 Sol. Jo. 11. 


2187. What amounts to “ suing ” — Petition for 
appointment of new trustees.] — The presentation 
by a married woman of a petition for the appoint- 
ment of new trustees of a fund in which she is 
interested in reversion is a “ suing ” within the 
Married Women’s Property Act, 1882 (c. 75), 
s. 112, A her husband need accordingly not be 
made a co-petitioner . — lie Ou twin’s Trusts 
(1883), 48 L. T. 410 ; 31 W. R. 374. 

2188. Action must relate to woman per- 


sonally.] — The general rule that a married woman 
cannot act as a next friend or guardian ad litem has 
not been abrogated by the Mamed Women’s 
Property Act, 1882 (<*. 75), s. 1 (2), which, in pro- 
viding that she shall he capable of suing A being 
sued ... in all respects as if she were a feme sole , 
is limited to actions relating to herself personally. 


PART XII. SECT. 1, SUB-SECT. 1.- A. 

q. Right of married woman to sue 
alone — Respecting scjtaratc property — 
Jiy next friend.] — In suits by a married 
woman respecting her sepaiate pro- 
perty, Hhc must, hue separately from 
her husband, by her next friend, Sc. 
must make her husband a deft., as 
otherwise the proceeding is looked upon 
as exclusively the suit of the husband, 
& would not he conclusive on the wife, 
or those claiming under her. — Ilorm- 
ing v. Poole (1850), 1 Gr. 206.— CAN. 

r. .) — Rann r. Law- 

less (1866), 1 Ch. Ch. 333.— CAN. 

s. .] — A husband 

A wife may jointly maintain one bill 
for specific performance of a covenant 
made by them for the sale of the land 
of the wife ; but the wife must sue by 
her next friend.- Jebhop r. McLean 
(1868), 15 Gr. 480.- CAN. 

t. .] — A married 

woman applying under M. W. Act, 
must proceed by next friend, notwith- 
standing the provision of 29 Viet, 

c. 2, s. 41 . — lie Howland (3 872), 
4 Ch. Ch. 74.- CAN. 

a. .] — A married 

woman must sue by her next friend, 
where it does not appear on the fare 
of a bill filed by her that the property 
in question is her separate property.- — 
Pruyn v. Sony (1876), 7 1’. It. 41. — 
CAN. 

b. .] — Archdeacon 

v. Howe (1889), 28 N. B. It. 555.— 

CAN. 

c. ,-j . — Wylie v. Frame- 

ton (1889), 17 O. It. 515.— CAN. 


d. — • I., retired from a 
firm after the registration of the same 
under Partnership Act, leaving It., a 
married woman, sole member : — Held : 
It. was entitled to sue. — Pacific? Land 
Co. v. Jamieson (1910), 15 13. C. It. 
219. — CAN. 

e. Personal services.] A mar- 

ried woman has no right of eel ion for 
nursing a person boarding with her 
Sc her husband, unless then? has been 
a special agreement with her to pay 
her for such service ; Sc in that case. 
Bhe should sue for it alone. — Do] due 
v. Mimms (1900), 13 Man. L. It. 48. — 
CAN 

f. Husband insane. ] — A mar- 

ried woman, whose husband is insane 
Sc confined in a lunatic asylum, & 
who ih compelled to support herself 
by keeping a boarding-house, muy sue 
Sc recover in her own name the amount 
duo from a hoarder lodging in t he house 
after her husband’s insanity, under 
ltcv. Slat,, cap. 13 4, s. 3 .— Bell v. 
Light (1867), 1 Ilan. 97. — CAN. 

g. In action for wages.] — Under 

35 Viet. c. 3 6, s. 1 (O), a married 
woman can maintain an action for her 
wages, earned whilst living with her 
husband. — M cCandy v. TtiElt (1874), 
24 C. P. 103.— CAN. 

h. In respect of tort.]- ■■ A 

married woman may bring an action 
of libel in her own name without join- 
ing her husband as plff.— Spatjr v. 
Bean (1889), 3 8 O. It. 70.— CAN. 

k. .1 — Varner v. Morton 

(3 919), 46 D. L. R. 597.— CAN. 

l. .] — An action may 

bo maintained by a married woman 


against tlio parents of her husband for 
having slandered her to tlicir son, & 
caused an estrangement, Sc. induced 
him to abandon her, Sc. to take pro- 
ceedings to obtain a divorce.- — Shep- 
pard v. Sheppard (1922), 69 D. L. It. 
570 ; 53 O. L. It. 520.— CAN. 

m. • — .J — A medical man’s 

unskilful treatment is breach of duty 
to his patient Sc a married woman lias 
a title to sue such an action although 
the medical man has been employed 
by the husband Sc not by the wife. — 
Edgar c. Lamont, [3 93 4 ] S. C. 277. — - 
SCOT. 

n. Right of husband to sue. — In 
respect of tort to wife’s property.] — 
Where, in trover for goods, with a 
count, for refusing to convey them, it 
appeared that the contract was made 
between pltf. Sc deft., for the sale by 
the latter to the former, but the land, 
on which iht? w'orks Sc. machinery were, 
was conveyed to pltf.’s wife, whose 
property was conveyed to deft, as 
part consideration : — Held: pltf.. Sc. 
not his wife, was the proper person 
to sue. — Fjlschte v. Hogg (1874), 35 
U. C. R. 94.— CAN. 

permissible to join a husband with his 
wife as pltf. in an action of tort, for 
damage to her goods, notwithstanding 
M. W. P. Act. — Pettit v. Kerr 
(1889), 5 Mail. L. R. 359.— CAN. 

p. - Personal injuries .] — Where 

a married woman sues in tort to re- 
cover damages for personal injuries, & 
not in respect of either her separate 
real or personal property, it is not 
only proper to join the husband as a 
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— Re Somerset (Duke), Tiiynne v . St. Maur 
(1887), 34 Ch. D. 465; 50 L. 3. Ch. 733; 56 
L. T. 145 ; 35 W. R. 273. 

Annotations? — Retd. He Smith, Clements v. Ward (1887), 

.06 L. T. 8.00 ; London & County Banking Co. v. Bray, 

[1893] W. N. 130. 

2189. Cannot act as next friend — Or guardian 
ad litem.] — Re Somerset (Duke), Thynne v. 
St. Maur, No. 2188, ante. 

2190. Effect of Married Women’s Property Act, 
1882 (c. 75) — Liability to be sued — Remedy confined 
to separate property.] — A residuary legatee assigned 
the residue to his wife, Mrs. K., for her separate 
use* The residue comprised some shares not fully 
paid up in a joint stock eo. The exors. handed 
over to Mrs. K. the certificates of the shares, 
but did not transfer them, & they paid over to her 
the cash balance of the residue. After this a call 
was made on the shares which the exors. were 
compelled to pay. Mrs. K. refused to indemnify 
them, A they brought this action against her to 
enforce indemnity - Held : (1) if Mrs. K. had been 
si feme sole, she would have been liable to refund at 
the suit of the exors., for that the liability on the 
shares did not constitute a debt at the time of 
paying away the residue, & though the exors. 
would have had no right to call on the residuary 
legatee t-o refund for payment of a debt of which 
they had notice when they paid away the residue, 
they did not lose the right to refunding by paying 
it away with notice of a liability which had not 
become a debt ; (2) Mrs. lv. who at the time of 
action brought had separate estate, though she 
was rest rained from anticipation, was liable to be 
sued for refunding, for Married Women’s Property 


Act, 1882 (c. 75), s. 1 (2), which makes a married 
woman having separate estate liable to be sued 
“ in contract, or in tort, or otherwise,” makes her 
liable to be sued on any ground on which a feme sole 
could be sued. (3) Semble : the right to compel 
refunding extended to the costs, charges, & 
expenses incurred by the exors. as to the shares 
after they had paid away the residue. — Whittaker 
v. Kersiiaw (1890), 45 Ch. B. 320 ; sub nom . Rc 
Kershaw, Whittaker v. Kershaw, 60 L. J. Ch. 

9 ; 63 L. T. 203 ; 39 W r . R. 22, C. A. 

Annotations : — As to (2) Consd. Braumslein v. Lewis (1891), 

7 T. L. It. 246; Hood Barns v. Cat heart, [18941 2 Q. B. 

559. Refd. lioare v. Niblett, [189J] 1 Q. B. 781. As to 

(3) Refd. Hosegood v. Pedler (1896), 66 L. J. Q. B. 18. 

Wife of alien enemy.] — See Aliens, Vol. II., 
p. 156, No. 259. 

{b) Security for Costs. 

See R. S. 0., Ord. 65, r. 6. 

2191. Action by married woman — Security not 
ordered.] — The Married Women’s Property Act, 
1882 (c. 75), enables a married woman to bring an 
action in her own name without giving security 
for costs, & although the cause of action arose 
before the Act came into operation. — Severance 
v. Civil Service Supply Assocn., Ltd. (1883), 
48 L. T. 485, I). C. 

Annotations :--Apld. James r. Barraud (1883), 49 L. T. 300. 

Refd. He Isaac, Jacob r. Isaac (1885), 53 L. T. 478. 

2192. .] — Married women suing as 

pltfs. without their husbands being joined ; — 
Held : since Married Women’s Property Act, 
1882 (c. 75), not liable to give security for costs. 
— Thkelfajx v. Wilson (1883), 8 P, D. 18; 47 


parly pltf., but, if lie is not joined, 
(left, can insist upon the joinder, either 
by motion in (’linmbejs or summarily 
at the triul of the action. — Swan r. 
Canadian Northern By. Co. (1908), 

1 Alta. L. B. 427 ; 9 W. L. P. 275.— 
CAN. 

q. - .]- There is no statute 

in Alberta, giving a married woman 
a right, to sue separately from her 
husband for a personal tort com- 
mitted against, her. — Bennett v. 
Edmonton, [1922] 1 W. W. B. 861 ; 
63 D. L. It. 605.— CAN. 

r. Effort of Married Women's 
Property Arts— Inability to be sited.]—' 
To a bill against a married woman to 
set aside a mtge. made to her, on the 
ground that the borne was fraudulent, 
its against creditors, the husband was 
made a party deft. Held : since the 
M. W. P. Act, 1872, the husband was 
not, a neeessaiy or proper party.- - 
McF arlan e v. Murphy (1874), 21 
Gr. 80.— CAN. 

b. — — — .] — ' Where a trader in 

contemplation of insolvency had pur- 
chased lands, the conveyance of which 
he took in his wife’s name with the 
fraudulent design of withdrawing part 
of his estate from his creditors, & t heie- 
upon a bill was Hied by the official 
assignee for tho purpose of obtaining 
a conveyance or sale of the property, 
to which bill the husband was made a 
party deft., the ct. allowed a. demurrer 
thereto by tho husband, on the ground 
that, he was not a necessary party.— 
Rophtkad v. Whitmohf. (1875), 22 
Gr. 222.— CAN. 

t. .] — in proceeding to set. 

aside a deed to a married woman on 
the ground that tho same was made to 
her as the appointee of her husband, 
who was insolvent, & was bo made 
in order to defeat, his creditors, it is 
not proper to make the husband a 
party. • — Murdoch r. O’Sullivan 
(1878), 25 Gr. 392.— CAN. 

u. .] — In an action on 

a promissory note against, a married 
woman deft, pleaded coverture to 


which pltf. replied, setting out on order 
for protection in consequence of deser- 
tion by her husband, made under 
Revised statutes, e. 86. Deft., n*- 
joined that, long before the muking 
of the note she returned to her husband 
& the desertion had wholly ceased os 
pltf. well knew. The facts set out in 
the rejoinder were fnliy proved : — 
Held: pltf. could not recover.— Sin- 
clair V. W'AKEFIEI.D (1880), 1 B. & 
(i. 465.— CAN. 

y. .] — In a bill the 

style of cause named several female 
pltfs. os being severally wives of their 
respective husbands, but the stating 
part of the bill did not allege that they 
were married ; a demurrer on the 
ground that their husbands weie not 
named as parties was overruled with 
costs— Webster v. Leys (1881), 28 
Gr. 471.— CAN. 

a. — — .] — Debts contracted by 

a married woman in carrying on a 
business or employment, occupation or 
trade, on her own behalf, or separately 
from her husband, may be sued foi 
as if she were on unmarried woman.— - 
Berry v. Zeibb (1882), 32 C. 1’. 231. 
—CAN. 

b. .J- Templeton v . 

Stewart (1893), 9 Man. L. It. 487. — 

CAN. 

0. .] — The plea of cover- 
ture is no answer to on action of tres- 
pass. — E okrb v. McNamara (1895), 33 
N. B. B. 46— CAN. 

d. .] — Lawrence r. Lands- 

berg (1910), 14 \V. L. B. 477.— CAN. 

e. .] — Dick v. Lambert 

(1916), 31 W 7 . L. B. 1156.— CAN. 

1. Remedy confined to 

separate property.}— To enable a mar- 
ried woman to bo sued separately 
from her husband, under C. 8. U. C., 
e. 73, & 35 Viet., c. 16, she must ho 

E roved to have separate property to 
er own use available by execution 
for pltf.’s demand, which demand, if 
in the nature of a contract, must arise 
by reason & upon the faith of her 
having such separate property. — 


Field r. McArthur (1876), 27 C. 1\ 

15 — CAN. 

g. — — .] — In an action 

against a married woman on a note 
made by her to her husband, & in- 
dorsed to pltfs., it appeared that the 
only properly she was possessed of 
was land derived under the w T ill of her 
father, who died in 1849 ; that she 
married in 1858, while a minor; & 
that she & her husband had been in 
possession since she was twenty-one 
yeuis old ; — Held: such land was not 
her separate (‘state, H she was, there- 
fore, not liable. — T homson r. Dick- 
son (1877), 28 C. B. 225.— CAN. 

h. * .] — A wife who 

joined in a note with her husband, 
was, under the facts stated in the re- 
port, not possessed of separate estate, 
& therefore not liable, notwithstanding 
her admission indorsed on the note 
that, the payee had advanced tho 
money on the faith of such separate 
estate— B ell v. Biddell (1882), 2 
O. B. 25— CAN. 

k. — - — .] ■ Since M. W. P. 

Act, 1884, a married woman can be 
sued as if she wore a feme sole in 
respect of property-tax imposed on 
property held by her to her separate 
use, whether such tax became due 
before or after the Act runic into opera- 
tion.- — McDonald v. Sperry (1885), 
4 N. Z. L. B. 5 (S. C.y- N.Z. 


Onus of proof 
)] st par ate property . ] — In an action 




igainst. a n lurried woman to recover 
t, debt secured by a mtge. on 
ior separate property U eld : (left, 

von Id have been bound under tho 
•ovenant implied by Property Law 
’onsolidat ion Act. 1883, s. 49, if it 
uwi been shown that she had separate 
nopertv at the time of entering into 
ho contract ; but tho onus was on 
dtf. of proving that deft, at that timo 
vus possessed of separate property.- 
Iell r. Pktry (1897), 15 N. Z. L. It. 
>98.— N.Z. 

m. Security for costs.] — Harvey v. 
Joomisr (1870), 3 Ch. Ch. 11. — CAN. 
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Husband and Wife. 


Sect. 1 . — Civil proceedings: Sub-sect . 1, B. (b ), 

jg)j (fh Mi W (0> C. <& D.l 

J. P. 279 ; 31 W. R. 508 ; sub nom. In the Goods 
of Wilson, Tkrelfall v, Wilson, 48 L. T. 238. 

2193. No separate estate.] — A mar- 

ried woman being empowered by Married Women’s 
Property Act, 1882 (c. 75), s. 1 (2), to sue as a 
feme sole , may sue without her husband or a next 
friend, & cannot be ordered to give security for 
the costs of the action, even although she have at 
the time of action no separate estate, & there be 
nothing upon which, if she fails, deft, can issue 
available execution. — Be Isaac, Jacob v, Isaac, 
(1885), 30 Oh. D. 418 ; 51 L. J. Ch. 1130 ; 53 
L. T. 478 ; 33 W. R. 845 ; 1 T. L. R. 000, C. A. 

Annotations : — Distd. lie Thompson, Stevens v. Thompson 
'il h'A- ' I®* Refd. Critcliley r. Brown (1880), 

** 1 • * iti «■ i) h , 


2194. -.] — Be Robinson, Pindar 

v . Robinson, [1885] W. N. 147. 

2195. Costs of appeal — Security ordered.] — 
Weldhen V. Scattergood, L1887] W. N. Gi), 

C. A. 

2196. Property restrained from antici- 

pation.] — A married woman who has no separate 
property except property wliich she is restrained 
from anticipating, Ac who appeals without a next 
friend, must give security for the costs of the 
appeal. — Whittaker v . Kershaw (1800), 44 Ch. 

D. 200 ; 02 Jj. T. 770 ; sub nom. Be Kkrsiiaw, 
Whitaker v , Kershaw, 38 W. R. 497, 0. A. 
Annotation Consd. Hood-Barrs r. II<*riot ( 189 ft), 05 L. J. 

Q. B. cm. 

2197. Discretion of court — Order for attach- 


ment.] — The question whether an order shall be 
made for security for the costs of an appeal to 
the Ct. of Appeal is in all cases a matter for the 
discretion of the ct. Semitic : as a general rule 
such an order will not be made where the appeal 
is against an order for attachment. —Hood 
Barrs v. Heriot, [18901 2 Q. B. 375; 05 E. J. 
tj. B. 021 ; 45 W. R. 17 ; 40 Sol. .To. 714, 0. A. 

2198. Suing by next friend — Security ordered.] — 
A married woman by her next friend took out an 
originating summons for administration of a tes- 
tator’s estate, upon, which an order w r as made 
without prejudice to any application by defts. as 
to security for costs. Defts. applied, & on the 
ground that the next friend was not a person of 
substance an order w r as made staying proceedings 
till pltf. had given security for costs. Pltf. 
appealed on the ground that a married woman 
could not be ordered to find security for costs : 
— Held : although a married woman suing alone 
cannot be ordered to find security for costs on 
the ground of poverty, security had rightly been 
ordered in the present case, since the next friend 
alone was liable for them, Ac pltf. after obtaining 
a judgment by her next friend was too late to 
claim to sue alone. — Re Thompson, Stevens v , 
Thompson (1888), 38 Ch. I). 317; 57 L. J. Ch. 
748 ; 59 L. T. 427, C. A. 


(c) Actions in forma paupei 

See R. S. C., Ord. 10, r. 22-31n. 

2199. Affidavit as to means — Joinder of husband 
— Appeal.] — Where a party who has not sued or 
defended as a pauper in the ct. 1x4 ow, applies for 
leave to appeal in forma pauperis , the ct. will 
follow by analogy It. S. C., Ord. 10, rr. 22, 23, Ac 
24, Ac not the old practice as to such appeals. A 
married woman suing wdthout a next friend, her 
husband not being a party, applied for leavo to 
appeal in formd pauperis : — Held : the husband 
as well as herself must make the affidavit required 


by r. 22. — Re Roberts, Kiff v, Roberts, (1880), 
33 Ch. D. 205 ; 35 W. R. 170, C. A. 

Arnwtalions : — Refd. Kx p. Goldborff, [1 803 ] 1 Q. B. 417 ; 

BiggrH t». Dagnall, [1895] 1 Q. B. 207. 

2200. .] — A married woman in receipt 

of yearly income of £52 without power of anticipa- 
tion obtained an ex p. order for leave to prosecute 
in formd pauperis an action in which she was sole 
pltf. Upon the application of defts. to dispauper 
her : — Held : that the married woman was not a 
o. person “ not worth £25 *’ within R. 8. C., Ord. 
10, r. 22, Ac roust be dispaupered. 

Qu. : whether the joinder of her husband in the 
affidavit of want of means by a married woman 
seeking to be admitted to sue in formd pauperis 
is in all cases absolutely necessary. — Re Atkin’s 
Trusts, Smith v, AtkiV, [1909] 1 Ch. 471 ; 78 
L. J. Ch. 307 ; 99 L. T. 877 ; 53 Sol. Jo. 01. 

2201. Not worth twenty-five pounds -Yearly In- 
come restrained from anticipation.] -7?c Atkin’s 
Trusts, Smith v . Atkin, No. 2209, ante . 

(d) Undertakings in Damages, 

See , generally , Injunction. 

2202. Given by married woman— In respect of 
separate estate.] — An undertaking as to damages 
required from a married woman in respect of her 
separate estate. — Holden v, Waterlow (1800), 
15 W. R. 139, L. J. 

2203. Enforcement— As if given by next 

friend.] — (1) Where an injunction is wrongly 
granted, an undertaking as to damages given by 
pltf. is equally enforceable whether the mistake 
was in point of law or in point of fact. 

In such a case the ct. has no discretion to refuse 
an inquiry as to damages unless tlie damages 
alleged would be too remote if deft, were siting in 
respect of them upon a breach of contract. 

In such a case a husband deft-, is not prohibited 
from enforcing an undertaking given by a wife 
pltf. by reason of tlie Married Women’s Property 
Act, 1882 (c. 75), s. 12, debarring him from suing 
his wife in tort. 

(2) A married woman who has given an under- 
taking as to damages since Married Women’s 
Property Act, 1882 (c. 75), will be dealt with on 
the same footing as that on which a married 
woman’s next friend who had given such an under- 
taking would have been dealt watli before the 
Act. — Hunt v. Hunt (1881), 54 L. J. Ch. 289 ; 

1 T. L. R, 149. 

2204. Must be accepted — No separate 

property.] — An application was made on behalf 
of a married woman for an injunction restraining 
the Bank of England, until further order, from 
permitting the transfer of a sum of New 3 per 
cent. Annuities, standing in the names of 
the exors. of testator, At to which the married 
woman claimed to be beneficially entitled. An 
injunction was granted for a fortnight on tlie usual 
undertaking of the married woman to be answer- 
able in damages. The registrar refused to draw 
up the order on the sole undertaking of the married 
woman as to damages : — Held : the sole under- 
taking of the married woman must be accepted. 
— Re Prynne (1885), 53 L. T. 405. 

Annotation Folld. Pike r. Otvo (1893), (52 L. J. Ch. 1)37. 

2205. - - — .] — In an action where 

pltf. is a married woman, A^ an interlocutory 
injunction is asked for, the ct. will, if a proper 
case is made out, grant the injunction upon an 
undertaking in damages by the married woman, 
notwithstanding that she may not bo entitled to 
separate property of any value. — Pike v. Cave 
(1893), 02 L. J. Ch. 937 ; 08 L. T. 050. 
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Part XII. — Legal Proceedings. 


(c) Third Party Procedure . 

Sec , generally , Practice, R. S. C., Ord. 10, 
r. 52. 

2206. Appearance to third party notice — Refusal 
to state defences — Order for judgment.] — Under 

B. S. 0., Ord. 10, r. 52, judgment against a third 
party who has appeared pursuant to a third party 
notice, but, at that hearing of an application by 
deft, for directions, declines to state any defence, 
may be ordered, if the judge is not satisfied that 
there is any question proper to be tried as to the 
liability or the third party. The rule is con- 
sistent with Jud. Act, 1873 (c. 00), s. 24, (3), & 
Jud. Act, 1875 (c. 77), s. 24, & is not ultra vires. 
Huch judgment under the rule may since the 
Married Women’s Property Act, 1882 (c. 75), be 
ordered against a married woman, third party, 
as a feme sole , declaring her separate estate 
chargeable even in respect of a liability created 
before that Act. — Gloucestershire Banking 
Go. v. PillLLlPFS (1884), 12 Q. B. D. 533; 53 
L. J. Q. B. 493 ; 50 L. T. 300 ; 32 W. B. 522 ; 
1>. C. 

Annotation Reid. Bursill v. Tanner (1881), 50 L. T. 580. 

2207. Wife without separate estate — Third party 
notice served by husband.] — Jones v. Eldekton , 
[1884] W. N. 39 ; Bitt. Rep. in Oh. 235. 

Actions between husband & wife.]— See Sub- 
sect. 2, post. 


(/) Payment into Court. 

Sec , generally , Practice. 

2208. Payment out to successful plaintiff — With- 
out inquiry— R. S. C., Ord. 14.] — Deft., a married 
woman possessed of separate property not sub- 
ject to any restraint on anticipation, entered into 
a covenant for payment of a sum of money. 
On an action on the covenant, deft., who had in 
the meantime become a widow obtained leave, 
to defend on payment of £500 into ct. under 
above Ord. Judgment having been given for 
pltf. : —Held : lie was entitled to have the £500 
paid out to him forthwith. — Bird v. Barstow, 
[1892] 1 Q. B. 91 ; 01 L. J. Q. B. 1 ; 05 L. T. 
050 ; 50 J. 1\ 190 ; 40 W. B. 71 ; 8 T. L. B. 40 ; 
36 Sol. Jo. 41, 0. A. 

Annotation Refd. lie Ford, Ex p. Trustee, [1900] 2 Q. B. 

211. v 

({/) Damages recovered Separate Property. 

See Married Women’s Property Act, 1882 
(c. 75), s. 1 (2). 

2209. Action by husband & wife for injuries to 
wife — Damages awarded to wife — Execution by 
husband’s creditor.] — B easley v . Roney, No. 2245, 

jjost. 

2210. Payment into court — Apportion- 

ment.] — Belli ngs v. West End Drapery 
Stores, Ltd. (1899), cited in 70 L. J. K. B. at 
p. 683. 

Annotation : — Expld. & Distd. Benning r. llfoid Gas Co., 
[1907] 2 K. B. 290. 

(h) Effect of Marriage during Proceedings. 

See it. S. 0., Ord. 17, rr. 1, 2, 3. 


(i) Limitation of Actions. 

See , generally , Limitation of Actions. 

2211. Action by married woman — Cause of action 
arising before Married Women’s Property Act, 
1882 ( c. 75) — From what time statute runs.]— 

The right of a married woman, whose husband is 
alive, to bring an action in her own name, dates 
from the commencement of the Married Women’s 
Property Act, 1882 [Jan. 1, 1883]. For that pur- 
pose she is a feme discovert within the Htat. Limi- 
tations, & she may, within the statutable limits 
from that date, bring an action for a cause which 
accrued many years previously to that date while 
she was a married woman. — Weldon v. Neal 
(1884), 51 L. T. 289 ; 32 W. B. 828, D. C. 

2212. .J — A married woman can 

maintain in her own name an action for an assault 
& false imprisonment committed before the coming 
into operation of the Married Woman’s Property 
Act, 1882 (c. 75), even although the cause of action 
accrued more than four years before suit, pro- 
vided the action be brought within four years 
after the coming into operation of that statute, 
for she thereby has become discovert within 
Slat. Limitations, s. 7. — Lowe v. Fox (1885), 
15 Q. B. D. 007 ; 54 L. J. Q. B. 501 ; 53 L. T. 
880; 50 J. P. 244; 34 W. B. 144, 0. A.; on 
appeal (1887). 12 App. Cas. 200, IT. L. 

Annotations : — Consd. lie Smith’s Estate, Clements v. 

Ward (1887), 35 Oh. D. 585). Refd. Uulley v. Silver- 
< Ttliutrthinor (in.. H9221 2 Cli. 208. 


C. Joinder of Causes of Action. 

See B. S. C., Ord. 18, r. 4. 

2213. Action by husband & wife with separate 
cause of action — Payment into court of lump sum 
— Necessity for apportionment.] —Heelings v. 
West End Drapery Stores, Ltd. (1899), cited 
in 70 L. J. K. B. at p. 083. 

Annotation -Expld. & Distd. Benning r. Ilford Gas Co., 
[1907] 2 K. B. 290 


D. Discovery , Interrogatories , etc. 

2214. Production & inspection of documents — 
Husband & wife employing same solicitor — Matters 
of separate interest.] — Wherever husband & wife 
have distinct interests «fc the wife is induced in 
dealing with those interests to act under the advice 
of an attorney employed & paid by the husband, 
the attorney must be deemed to act as the attorney 
of both husband & wife, & each of them has a 
right to call for the production & to have full 
inspection of all documents that may conic into 
the possession of the attorney during such employ- 
ment relating to the transaction & to the advice 
given to the wife. — Wardk v. AVardk (1851), 3 
Mac. & G. 305 ; 21 L. J. Ch. 90 ; 18 L. T. O. S. 
189 ; 15 Jur. 759 ; 42 E. B. 301, L. C. ; sub- 
sequent proceedings (1852), 10 Beav. 103. 

Annotations : — Expld. O’Shea v. Wood, [1891] P. 237. 

Refd. Manser v. Dix (1855), 1 K. & J. 451 ; Ford t*. Do 

Font 6s (1859), 29 L. J. Ch. 883. 

2215. Husband & wife employing different 

solicitors— Matters of common interest.] — A mar- 
ried woman living apart from her husband must, 


PART XII. SECT. 1, SUB-SECT. 1.— 

C. 


n. Action of Jnisband wife with 
separate causes of action .] — Counts in 
trespass to tho goods of a husband 
cannot ho joined with counts for un- 
lawful distress of the goods of the wife. 
— Vaughan v. Building & Loan 
Assocn. (1889), 6 Man. L. It. 289. — 
CAN. 

0 . .) — Pltfs., husband & wife, 

brought action for the value of tholr 


services uuder contract inode by deft., 
with the husband, to pay him £425 for 
the services for a year of both husband 
& wife : — Held : tho husband & wife 
could not join in one action their 
separate claims for their work & labour 
done for deft. — Crumbim r. Me Ewan 
(1894), 9 Man. L. R. 419.— CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— 

D. 

p. Examination of married woman.] ! 


On the facts :—lfeld : a married 
'on mo cannot be compelled to dis- 
loso the nature of her separate 
date upon her examination under 
S. O. 1877, c. 50, s. STANDARD 

axk v. MrGUAlD (1878), 7 P. R. 3*>(). 


« M. IT 


q. .] - Goo devr r. White ( 1 893), 

15 P. It, -133.— CAN. 

r. Particulars of husband's resi- 
dence .] — Particulars of tho resi- 
dence, etc., of the husband of a pltf. 
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Husband and Wife. 


Sect, 1 . — Civil proceedings : Sub-sect. 1, D., E. & F. 
(a), (b) &_ (c).] 

as between herself & her husband or those claim- 
ing under him, disclose all correspondence with 
her solr. which relates to business in which she 

6 her husband were mutually interested, Sc in 
which there was nothing adverse to him. 

But where her interest is adverse to her husband, 
Sc where rightly or wrongly she acts as a feme sole , 
her communications & correspondence will be 
privileged. — Ford v. I)e Pont&s (1859), 29 L. J. 
Ch. 883 ; 32 L. T. O. S. 383 ; 5 Jur. N. 8. 993 ; 

7 W. B. 299 ; subsequent proceedings , sub nom. 
Ford v. De Pontes, De Pontes v. Kendall 
(1801), 30 Beav. 572. 

Annotation: — Refd. Mornington v. Mornington ( 1 SCI ), 
John. & H. 697. 

.] — Sec Discovery, Vol. XVIII., pp. 95 

el seq. 

2216. Interrogatories — Whether parties married.] 

— A. sued defts. as man A wife, Sc then asked them 
whether they were married. The interrogatory 
was ordered to be struck out. A. did not appeal, 
because he considered that a part of the remain- 
ing interrogatories would oblige an answer to the 
question disallowed. Defts. neglected to answer 
that part of the interrogatories : — Held : they 
were not bound to answ r er. — Smith v. Berg (1877), 
30 L. T. 471 ; 25 W. B. 000. 

Annotation : — Consd. Church v. lVrry (1877), 80 L. T. 518. 

.] — See Discovery, Vol. XVIII., pp. 178 

cl seq . 

2217. Affidavit of documents — Joint affidavit — 
Must answer as to documents in possession of either.] 

— A husband Sc wife sued as co-pit fs. in respect of 
an alleged breach of trust by the trustees of their 
marriage settlement. The wife had a life estate 
for her separate use, Sc sued w ithout a next friend. 
An order was made that pltfs. should file an affi- 
davit stating “ whether they or either of them ” 
had in the possession or power “ of them or either 
of them ” any documents relating to the matters 
in question. They liled ail affidavit admitting 
the possession of various documents, which they 
scheduled, Sc going on to say : “ We have not 
now Sc never had, in our xiossession, custody or 
power, or in the possession custody or power of 
any other person or persons on our behalf, any deed, 
etc., other than Sc except the documents set forth 
in the said schedule ” : — Held : pltfs. must be 
ordered to tile a further Sc better affidavit, for that 
an affidavit relating only to documents in the 
joint custody of the husband Sc w T ife did not 
comply with the order, & the order was right in 
requiring them to answer as to documents in the 
possession of eit her of them. — Fen halt * v . O’Con- 
nell (1885), 29 Ch. D. 899 ; 54 L. J. Ch. 753 ; 
52 L. T. 553 ; 33 W. B. 019, C . A. 

Annotation: — Mentd. Scott r. Consolidutod Hank, [ 1 8 9 3 J 
W. N. 56. 

2218. Answer by wife only.] — In an 

action by a husband Sc wdfc, the wife alone made 
an affidavit of documents, although deft, had 
obtained an order for an affidavit by both husband 
Sc w T ife ; the ct. in the circumstances declined to 


dismiss the action for want of prosecution, B. 8. C., 
Ord. 31, r. 21 not being imperative. — Hartley 
v. Owen (1876), 34 L. T. 752 ; 3 Char. Pr. Cas. 
240. 

Annotation : — Refd. Wilson v. ltatlalovicb (1881), KJ. B. D. 

553. 

.] — See Discovery, Vol. XVIII., pp. 74 

et seq . 

2219. Non-compliance with order — Discretion of 
court to dismiss action.] — Hartley v. Owen, No. 
2218, ante, 

.] — Sec Discovery, Vol. XVIII., pp. 240 

et seq. 

E. Compromise of Actions. 

2220. Jurisdiction of court to sanction com- 
promise.] — The ct. has jurisdiction to sanction on 
behalf of a married woman a compromise of a 
suit to make a trustee liable for a breach of trust 
in relation to a fund in which the married woman 
hits a reversionary interest. Upon a petition to 
the ct. to sanction such a compromise, the married 
woman should appear separately from her husband. 
— Wall v. Bogers, Wall v. Ogle (1809), L. B. 
9 Eq. 58 ; 39 L. J. Oil. 201, 381 ; 21 L. T. 054 ; 
18 W. B. 203. 

Annotation Consd. llarle r. Jarman (1895), 13 W. K. 

618. 

F. Judgments against Married Women. 

(a) In Respect of Contracts during Coverture. 

See. now , Married Women’s Property Act, 1 882 
(c. 75), s. 1 (2); B. 8. 0., Appendix F, No. 1, n. 

Contracts of wife during coverture .] — Sec Part 
VIII., ante. 

2221. Whether liability proprietary or personal.] 

— A married woman signed a cheque Sc passed it 
to her husband to raise money for himself. She 
w r as sued alone on the cheque & handed the writ 
to her husband who promised to attend to it. 
No appearance was entered Sc judgment was 
signed. Several summonses wore taken out which 
were served on the husband’s solrs. but not on 
deft. More than a year after judgment a summons 
to commit deft, having been taken out she applied 
to set aside the judgment : — Held : the applica- 
tion w*as not too late Sc judgment onglit to be set 
aside. 

A judgment is not maintainable at law against 
a married woman, nor in equit y against licr per- 
sonally (Cotton, L..T.). — Atw t ood v . Chichester 
(1878), 3 Q. B. D. 722 ; 47 1.. .1. Q. B. 300 ; 38 
L. T. 48 ; 42 J. P. 311 ; 20 W. B. 320, C. A. 

A nnotations : — Folld. Davis v. Ballemlcn (1882), 46 L. 'J 1 . 

7117. Consd. Haitfli v. Hnitfh (1885), 31 Ch. I). 478. 

Refd. Meager v. PeHew (1885), 53 L. T. 67 ; Darrocott 

v. Harrison (1886), 34 W. 11. 546. 

2222. .] — A husband & wife having signed 

a joint & several promissory note, a writ was issued 
against them both & judgment was signed against 
both for default of appearance in 1880. Certain 
summonses & orders w r ere afterwards served on 
the wife. She always handed all documents so 
served on her to her husband until Nov. 1881, Sc 
her affidavit showed that until that date she was 
ignorant of the nature of the proceedings. In 


married woman ordered to be delivered. 
— Me Hell an v. Municipality of 
Ashiniboia (1888), 5 Man. L. K. 299. 

— CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— 

E. 

s. Right to compromise. ] — A mar- 
ried woman can eoniprotniHo an action 
brought in her own name, or deal with 
jt as Hhe pleaRCH, just as any other 
Luitorcan. — Vardon v. Vardon (1884), 
ftO. Jt. 719. — CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 

F. (a). 

2221 i. Whether liability proprietory 
or personal .] — DARLING v. Ricic (1876), 
1 A. It. 43.— CAN. 

t. I'orm of judgment — Must be 

against separate estate. ] — Consoli- 
dated Hank of C Una da v. Hender- 
son (1879), 29 C. 1*. 549.— CAN. 

a , .] — Moore v. 

Jackson (1889), 1G A. It. 431.— CAN. 


b. A -Canadian Bank 

of Commerce r. Woodcock (1889), 
13 P. It. 242.— CAN. 

c. Judgment drawn up in per- 

sonal form .] — Application to Ret awido 
a judgment entered against deft, for 
$119.84 & intereBt & $23.13 costs. 

Deft, was the wife of S. & was not 
residing with her husband. The writ 
was issued against her & the state- 
ment of claim indorsed as if she wero 
a feme. sole. Pltfs. took judgment by 
default & on the papers brought to 
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Nov, 1881, the husband filed a liquidation petition. 
In Feb. 1882, a summons for committal was 
served on the wife. She instructed solrs. & opposed 
the summons, but an order was made. She then 
moved to set aside the original judgment : — Held: 
as the judgment, being a personal judgment 
against a married woman, was irregular & wrong, 
& as pltf. had not been prejudiced or misled, it 
ought to be set aside, notwithstanding the delay. 
— Davis v . Ballenpen (1882), 40 L. T. 797, 

a a. 

2223. Form of judgment.]-— Scott v. 

Mon ley, No. 1469, ante. 

2224. .] — A judgment obtained against a 

married woman after the death of her husband in 
respect of a pecuniary liability incurred during 
coverture binds her personally, even though exe- 
cution thereon is limited to her separate property 
not subject to any restriction against anticipa- 
tion ; & the costs incurred by the creditor in 

obtaining such judgment may, under the powers 
given by Ord. 05, r. 27, s. (21 ), be set oft* on 
taxation against the costs for which such credi- 
tor is liable to the married woman. — Pklton 
Bit others v. Harrison (2), [1892] 1 Q. B. 118 ; 

01 L. .T. Q. B. 144 ; 65 L. T. 845, C. A. 

Annotations : — Refd. He Lyrics, Kx p. Lester, H893| 2 Q. B. 
113 ; He Bassett, Kx p . Lewis, 11896 J 1 Q. B. 219 : Soft- 
law r. Welch, 11899] 2 Q. B. 419. Mentd. lie llcwett, 
Kx p. Lovenc, 11895] 1 Q. B. 328. 

2225. Judgment drawn up in personal form — 
No power to amend— R.S.C., 1883, Ord. 28, r. 11.] — 

Pltfs. signed judgment in default of appearance 
against deft, a married woman sued in respect 
of her separate estate. By mistake the judgment 
was drawn up in the ordinary form of a personal 
judgment against deft, instead of in the appro- 
priate foim laid down by the CM. of Appeal in 
Scott v. Motley % No. 1409, ante. Pltfs. having taken 
out a summons for leave to amend the judgment 
so as to follow the form of judgment prescribed 
in the case of a judgment against a married 
woman upon a contract made during coverture, 
a master & a judge at chambers declined to make 
any order upon it : — Held : pltfs. were proposing 
not to make a correction in the judgment but to 
substitute one form of judgment for another, & 
above rule had no application t o the case. 

The form of order was set tled in Scott v. Motley , 
No. 1409, ante . It proceeds upon the footing that 
there is no personal liability, but only what 
Bowen, L.J. calls a proprietary liability in the 
ease of a married woman (Buckley, * L.J.). — 
Oxley v. Link, [1911] 2 K. B. 724 ; 82 L. J. K. B. 

002 ; 110 L. T. 248, 0. A. 

A nnotations Refd. Sutherland r. TInnnevig, 11921] 1 K. B. 
336; Edwards r. Loiter, 11925] A. CM. 

Property subject to restraint on anticipation.] — 

Sec Part V., Sect. 1, sub-sect. 5, C., ante . 


(b) Jn It expect of Ante-Nuptial Obligations and 

Torts during Coverture . 

See R. S. 0., Appendix F, No. 1, c. 

Liability for ante-nuptial obligations of wife.] — 

See Part VII., Sect. 2, ante. 

2226. Personal liability.] — On July 25, 1901, an 
action for libel was commenced against deft., who 
in the writ & the pleadings was described as “ a 
married woman.” At that time a decree nisi 
had been made for the dissolution of deft.’s mar- 


riage. On Nov. 25, 1901, the decree was made 
absolute. On Oct. 30, 1902, the libel action was 
tried, when a verdict was found for pltf. with 
£5,000 damages, <te the judge directed judgment to 
be entered accordingly. 

Deft, applied for a new trial, <fe in June, 1903, 
the Ot. of Appeal ordered a new trial, unless pltf. 
would consent to reduce the damages to £1,500. 
To tliis pltf. afterwards consented, & the judgment 
w r as on July 19 amended accordingly, but the 
date of Oct. 30 was not altered. The judgment as 
drawn up was in the ordinary form of a j udgment 
against an unmarried woman, instead of in the 
form of judgment against a married woman in 
respect of her separate estate, as settled by the 
Ot. of Appeal in Scott v. Motley , No. 1409, ante . 

The £1,500 not having been paid, pltf. on July 28 
served a bkpey. notice on deft, claiming payment 
of the £1,500, with interest thereon from Oct. 30, 
1902. In the notice the creditor gave as her 
address an hotel in Ijondon where she was tem- 
porarily residing. She was in the habit of stopping 
at that hotel, but did not permanently retain a 
room there. On Aug. 4, the last of the seven 
days limited for compliance with the notice, the 
creditor at 10.15 a.m. w T ent aw r ay from the hotel, 
leaving no address behind her. She w r ent to 
Newhaven & thence to France, where she re- 
mained till the end of Sept. The debtor did not 
comply with the bkpey. notice, <fe on Aug. 24 the 
creditor presented a bkpey. petition against her 
founded on the judgment debt & the act of 
bkpey. committed by non-compliance with the 
bkpey. notice, & on this petition a receiving order 
was made. 

It was objected by the debtor that the judgment 
was in a wrong form as a judgment against a 
deft, who was described in it as “a married 
woman ” : — Held : inasmuch as at the date of the 
trial of the action deft, was unmarried, & a judg- 
ment could have been obtained against her 
creating a personal debt, the objection to the 
judgment w r as one of form only, k, the Gt. of 
Bkpey. had no power to go behind the judgment. 
— lie Beau champ, Ex p. Beauchamp, [1901] 1 
K. 1L 572 ; 72 L. J. K. B. 311 ; 90 L. T. 594 ^ 52 
W. R. 545 ; 20 T. L. R. 209 ; 11 Mans. 5 ; sub 
nonu Re A Debtor, Ex p. The Debtor, 48 Sol. 
Jo. 297, 0. A. ; revsd. on other grounds, sub nonu 
Watt v. Watt (1905), 92 L. T. 483, II. L. 

Annotations /—Mentd. He IVrsse (1911), 55 Sol. Jo. 311; 

He A Debtor, No. 211 of 1912, [1912] 2 K. B. 533. 

(c) Under R. S. G\, Order 14. 

See Married Women’s Property Act, 1882 (c. 75) , 
s. 1 (2) ; R. S. C., Appendix F, Nos. 5 A et seg. 

2227. Whether Anal judgment may be signed.]- ~ 
Gunston v. Maynard (1883), 75 L. T. Jo. 102. 
Annotation Apld. Berks r. Mjlmi, 11884] W. N. 64. 

2228. .] — An order giving leave to sign 

final judgment against a married woman in respect 
of her separate estate by virtue of Married Women’s 
Property Act, 1882 (e. 75), ss. J, 19, should state 
that execution is to be limited to such separate* 
estate as deft, is not restrained from anticipating 
unless such restraint exists under any settlement 
or agreement for a settlement of her own property 
made or entered into bv herself. — Bursill v. 
Tanner (1884), 13 Q. B. 1). 091 ; 50 L. T. 589 
32 W. R. 827, D. C. 

Annotations Folld. Hartltind v. Smithies (1884), 1 T. L. 


the prothonotary they entered a state- 
ment that deft, was wife of S. & is & 
was when the debt was incurred the 
owner & possessor of separate pro- 
perty, & that the goods were sold with 


, respect to & to bind her separate 
* property : the judgment, must 

; be set aside as being against her in 
! personam . — Wright r. Hhrrrkn (1 907 ), 
4 E. L. It. 153.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.- 

F. (c). 

d. In summary proceedings. ] — 

Summary proceedings upon specially 
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Sect. 1. — Civil proceedings: Sub-sect . 1, F. (e) & 
(dU_&G. (a), (b) cfc(c). ] 

141. Dbtd. Turnbull v. Forman (1885), 15 Q. B. D. 234. 

Re!d. Smith v. Whitlock (1886), 55 L. J. Q. B. 286. 

2229. .] — Pltf. cannot apply under Ord. 14 

for unconditional judgment against a married 
woman. The Act says that she is not to be liable 
except as to her separate property (Mathew, J.). 
— Moore v . Mulligan, [1884] W. N. 34 ; Bitt. 
Kep. in Ch. 127. 

Annotation Expld. Perks v. Mylrea, [18841 AV. N. 61. 

2230. .] — Perks v. Mylrea, No. 1 450, ante. 

2231. .] — Downe v. Fletcher, No. 1458, 

ante. 

2232. Form of judgment — Defendant a widow.] 

— Where judgment is recovered in an action 
against a widow upon a contract entered into by 
her during coverture after the passing of the Mar* 
ried Women’s Property Act, 1882 (c. 75), Sc before 
the passing of the Married Women’s Property Act, 
1893 (c. 03), pltf. is not entitled to a judgment 
in the ordinary form as though deft, were a feme 
sole he can only sign judgment in the form settled 
by Scott v. Motley , No. 1469, ante , in an action 
against a married woman with such verbal altera- 
tions as are necessary to adapt that form to a 
judgment against a widow. — Softlaw v. Welch, 
11899] 2 Q. B. 419 ; 68 L. .7. Q. B. 940 ; 81 L. T. 
04 ; 47 W. It. 620 ; 15 T. L. It. 479 ; 43 Sol. Jo. 
655, O. A. 

Annotation Consd. Brown v. Dimbleby, r 1904 1 1 K. B. 28. 

See, noic , It. S. C., Appendix F, No. 5, c. 

(d) Judgments for Costs. 

Sec Married Women’s Properl y Act, 1893 (c. 03), 
s. 2. 

2233. Execution against wife — Attachment.] — 
Although husband & wife may be parties to a 
suit, an attachment for non-payment of costs will 
not be granted against the wife. — Doe d. Allan- 
son v. Canfield (1838), 6 Dowl. 523; 1 Will. 
Woll. Sell. 183. 

2234. — No separate property.]— Where 

the ct. had condemned defts. in costs, Sc had made 
an order upon them for the payment of the same, 
it refused to direct an attacliment to issue against 
them for non-compliance with that order, on their 
stating on affidavit that they were married women 
& had no separate property. — Harris v . Brad- 
bury Sc Halladay (1862), 2 Sw. Sc Tr. 459 ; 31 
L. J. P. M. Sc A. 8G ; 6 L. T. 163 ; 10 W. It. 447. 

2235. .] — Mrs. W., a married 

woman, having entered into a hire Sc purchase 
agreement of a piano, Sc failed to pay an instal- 
ment, w r as sued for delivery of piano, Sc committed 
to prison for refusal to deliver it. She had no 
separate property : — Held : a married woman 
without separate property cannot be imprisoned 
for non-payment of costs, Sc her discharge ordered 
on motion under a writ of habeas corpus. — lie 
Walter (1891), 55 J. P. 551 ; 7 T. L. Ii. 445. 


Payment of costs out of property subject to 
restraint from anticipation, see Part VI., Sect. 2, 
sub-sect. 2, ante. 


G. Execution . 

(a) What Property Available. 

Property restrained from anticipation.]— See 

Part VI., Sect. 1, sub-sect. 5, C., ante. 


(b) Receivers. 

Keceivers generally, sec Receivers. 

Appointment of receiver by way of equitable 
execution.] — See Execution, Vol. XXI., pp. 664 
ct seq. 

2236. Judicature Act, 1873 (c. 66), s. 25 (8) — 
Judgment for costs.] —Pltf. in an action, which had 
been followed by a cross-action, obtained an order 
in both actions that his costs of the cross-action 
should be paid by deft, in the action, a married 
woman, entitled for life, for her separate use, to 
the dividends of a sum of stock, standing in the 
names of trustees, who were not parties to either 
action. Pltf. had endeavoured to obtain a seques- 
tration, but failed from not being able to find 
deft. ’s address so as to serve the subpoena for costs. 
He then moved the ct. for a receiver, under above 
sub-sect. After service of the notice of motion, 
but before the motion was heard, deft, made an 
affidavit, in which her address was set forth : — 
Held : pltf. was entitled to a receiver ; Sc order 
made on the hearing of the motion accordingly. 
— Bryant v. Bull, Bull v. Bryant (1878), 10 
Ch. D. 153 ; 48 L. J. Ch. 325 ; 39 L. T. 470 ; 27 
W. R. 246. 


Annotation : — Apld. Oliver i\ Lonthrr (1880), 
381. 


28 W. 


R. 


2237. — — .] — M., a married woman, by 

her next friend, applied to tax the bill of costs of 
her solr. incurred in a suit relating to her separate 
estate. After the Taxing Master’s certificate had 
been filed, an order was made on the application 
of the solr. directing an inquiry of wliat M.’s 
separate estate consisted at the date of the filing 
of the certificate capable of being reached by the 
judgment Sc execution of the ct. Sc appointing a 
person to receive it until the amount found due 
on taxation was paid : — Held : tliis order was 
proper, & it was necessary to take separate pro- 
ceedings by action to enforce the demand against 
the separate estate. — Re Peace Sc Waller (1883), 
24 Ch. D. 405 ; 49 L. T. 637 ; 31 W. R. 899, C. A. 
Annotation: — Refd. Holmes r. Mil luge, [18113] 1 Q. 13. 551. 

2238. Property restrained from 

anticipation.] — At the trial of an action pltf., 
who was a married woman, did not appear, Sc 
judgment was entered for defts. with costs which 
were to be payable out of her separate estate. 
The only property to which pltf. was entitled was 
the income under her marriage settlement, which 
she w r as restrained from anticipating. Deft.’s 
solrs. thereafter wrote to pltf.’s solrs. informing 


IndorBCd writs do not apply where, 
the deft, being a married woman, tho 
judgment can be only of a proprietary 
nature. — Cameron v. Hejqiw (1890), 
14 P. Ii. 56— CAN. 

PART XII. SECT. 1, SUB-SECT. 1 — 

G. (a). 

e. Only separate estate.] — Ft Wld’ 
meyek v. McMaiion (1881), 32 C. P. 
187.— CAN. 

I. .J — Kinnkar v. Blue (1884), 

10 P. Ii. 465 - CAN. 

g. .] — Quebec Bank t». Rad- 

ford (1885), 10 1*. R. 619. — CAN. 

h. .] — Douglas v. Hutchison 

(1885), 12 A. R. 110.— CAN. 


t v. Armstrong 
(1892), 14 P. R. 3G6.— CAN. 

l. .] — Moore v. Jackson (1893), 

22 S. C. R. 210 —CAN. 

m. .] — Where tho only pro- 
perty poHHOHsed by a married woman, 
without a settlement, conwisted of an 
interest in personal property given by 
her husband to her during coverture : 
— Held : this was separate estate 
liable for her debts. — Trusts Corpn. 
of Ontario v. Clue (1896), 28 O. R. 
116— CAN. 

n. .] — Anderson v. McLaren, 

11924] 4 1). L. R. 1076 ; 56 O. L. R. 
26.— CAN. 

o. .] — Allumuddy t\ Braitam 


(1878), I. L. R. 4 Calc. 140 ; 2 C. L. Ii. 
431.— 1ND. 

p. — — . ] — Prosser v. Miller (1 894), 
12 N. Z. L. R. 646.— N.Z. 

q. .] — Where in her marriage 

contract a wife had settled her estate 
in trust for herself in liferent exclusive 
of her husband’s rights & “ of all rights 
of her or ills creditors M but without 
declaring the fund to be alimentary or 
imposing any restriction on her power 
of disposal: — Held: the income of 
the estate was arrestable at tho instance 
of her creditors. — Douglas Gardiner 
& Mill v. Mackintosh’s Trustees 
(1916), £. O. 125.— SCOT. 
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them that the taxing master’s certificate had been 
obtained, & inquiring whether they had any in- 
structions as to payment of the costs. Pltf.’s 
soli's, replied that they had no instructions in the 
matter, A that they did not know pltf.’s where- 
abouts. Subsequently, A after the time for 
appealing from the judgment had expired, defts. 
served notice on pltf.’s solrs. that they intended 
to apply for payment of deft.’s costs out of the 
income due to pltf. under her marriage settle- 
ment, A for the appointment of a receiver of her 
income up to the amount of the costs : — Held : 
the order asked for should be made. — Bagley v. 
Maple A Co., Ltd. (1911), 27 T. L. R. 281. 

2239. Apart from Judicature Act, 1873 (c. 66) — 
Judgment for costs — Receiver appointed before 
taxation.] — An action by a married woman “ suing 
in respect of her separate estate ” was at the trial 
dismissed with costs, to be taxed A “ payable out 
of her separate property, but not otherwise.” The 
only separate property of pltf. consisted of a share 
coming to her under a will. Before the taxation 
of defts.’ costs had been completed by certificate, 
the trustees of the will being about to distribute 
their estate A pay pltf. her share, defts. applied 
for the appointment of a receiver to receive the 
share A hold it as security for the costs when 
taxed : — Held : independently of above Act, 
s. 25, there was jurisdiction to protect by 
injunction or the appointment of a receiver the 
fund out of which the costs were payable, A a 
receiver ought to be appointed. — Cummins v. 
Perkins, [1899] 1 Oh. 10 ; 08 L. J. Oh. 57 ; 79 
L. T. 150 ; 47 W. R. 214 ; 15 T. L. R. 70 ; 43 
Sol. Jo. 112, O. A. 

2240. Married Women’s Property Act, 1882 
(c. 75) — Receiver of separate estate.] — Bird v. 
Argent (1887), 4 T. I/. R. 12, 1). C. 

2241. Matrimonial Causes Act, 1857 (c. 85), s. 21 
— Protection order — Separate property acquired 
before order.] — A married woman who was entitled 
to an equitable life interest in the rents of certain 
premises for her separate use without power of 
anticipation was deserted by her husband A 
obtained a protection order under above sect. 
She subsequently executed a mtge. of her life 
interest covenanting to pay the mtge. debt. 
Judgment having been obtained against her as 
against a feme sole in an action on the covenant : 
— Held : her life interest having devolved on her 
before the desertion, the restraint on anticipa- 
tion still attached A consequently a receiver of her 
life interest could not be appointed by way of 
equitable execution on the judgment. — H ill v. 
Cooper, [1893] 2 Q. B. 85 ; 62 L. J. Q. B. 423 ; 
69 L. T. 216 ; 57 .). P. 604 ; 41 W. R. 500 ; 9 
T. L. R. 457 ; 37 Sol. Jo. 475 ; 1 R. 118, C. A. 

A n notation : — Consd. lie Hughes, Brandon v. Hughes, 

11898] 1 Ch. 520. 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 45), s. 194. 

2242. Over what property appointed — Not sum 
ordered to be paid under separation order.] — Ct. 
has no jurisdiction on the application of a judgment 
creditor of a married woman who has obtained 
a separation order from her husband under the 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), to appoint a receiver by way of 
equitable execution of a weekly sum ordered by 
the ct. of summary jurisdiction to be paid by the 
husband to his wife for her maintenance. — 
Paqotnk v . Snary, [1909] 1 K. B. 688 ; 78 L. J. 
K. B. 301 ; 100 L. T. 220 ; 25 T. L. R. 212, C. A. 

2243. Not alimony.] — Husband A wife 

were joint lessees of a dwelling house. The lease 
was mortgaged. The husband paid the rent, rates, 


taxes A interest on the mtge. winch amounted 
together to £294. The wife with the children 
lived in the lower part of the house. The upper 
part was let to a tenant at a rent of £200. The 
husband allowed the wife to receive tins rent. 
The value of her occupation of the lower part was 
£100. The husband instituted proceedings for 
divorce. The registrar found the amount of ali- 
mony ycndenle Lite for the wife A children at £836 
a year, lie treated her as already receiving £300 
A an order was made that the husband should 
pay the wife alimony at the rate of £45 a month, 
£510 a year for herself A the children. Certain 
creditors of the wife recovered judgment against 
her A then obtained an order for the appointment 
of a receiver of the rents profits A moneys 
receivable in respect of her interest in the house : 
— Held : the order for a receiver must be dis- 
charged. — W alls (J.), Ltd. v. Lkgge, [1923] 2 
K. B. 240 ; 92 L. J. K. B. 717 ; 129 L. T. 129, 
C. A. 

Appointment of receiver of income of property 
Testrained from anticipation.] — See No. 750, ante . 

(c) Garnishee Proceedings . 

See Married Women’s Property Act, 1893 
(c. 63), s. 2. 

Garnishee proceedings, generally, see Execu- 
tion, Vol. XXI., pp. 617 et seq . 

2244. Applicability of proceeding.] — Judgment 
having been signed in an action against a married 
woman, execution upon which was limited to 
her separate estate not subject to any restraint 
upon anticipation, it was sought to attach in execu- 
tion a sum of money recovered by her as damages 
in an action against the garnishee, A for which the 
judge at the trial had directed judgment to be 
entered for her: — Held: (1) the money could be 
attached ; (2) the fact that judgment in the action 
against the garnishee was not in fact entered until 
after the commencement of the garnishee pro- 
ceedings did not affect the right of pltf. to a 
garnishee order. — Holtby v. Hodgson (1889), 24 
Q. B. D. 103 ; 59 L- J. Q. B. 46 ; 62 L. T. 145 ; 38 
W. R. 68 ; sub nom . Re Holtby, 6 T. L. R. 24, 
G. A. 

Annotations : — As to (1) Apld. Aylesfonl r. G. W. Tty., [1892 

2 Q. B. 026. Folld. Pel ton v. Harrison (2), [1892] 1 Q. B. 

118. Consd. lie Howett, Ex Levcno, [1895] 1 Q. B. 328 ; 

Softlaw v. Welch, [1899] 2 Q. B. 419. Reid. Bolitho r. 

Gidlcy, [ 1 905 ] A. V. 98. As to (2) Consd. Deitfhton r. Cockle, 

[19121 1 K. B. 206. Reid. Hood Barrs v. Cathcart, [1894 I 

2 Q. B. 559 ; AY Lnmlov, Hood Barrs v. Cathcart (1894), 

7 It. 400 ; Hambleton v. Brown, [1917] 2 K. B. 93. 

2245. .] — In an action brought by a hus- 

band A wife as co-pltfs. in respect of personal 
injuries to the wife, the jury awarded damages 
to the wife A a sum to the husband for 
expenses, A the whole amount recovered was paid 
into the hands of their solr. : — Held : the amount 
awarded to the wife was her separate property 
within Married Women’s Property Act, 1882 
(c. 75), s. 5 A therefore a garnishee order attaching 
the whole of the money in the hands of the solr. 
to answer a judgment debt of the husband was 
invalid. — B easley v. Roney, [1891] 1 Q. B. 509 
60 L. J. Q. B. 408 ; 65 L. T. 152 55 J. P 506 ; 39 

W. R. 415, D. C. 

2246. .] — A grantor by deed in 1907 

covenanted to pay to a trustee upon trust for X. 
during her lifetime the quarterly sum of £250 
on the usual quarter days, such sums to be for her 
separate use without power of anticipation. In 
1909, X., being then married, accepted a bill of 
exchange, A on Dec. 29, 1913 judgment was 
recovered against her for the amount of the bill. 
On Dec. 24, 1913 the grantor under the deed had 
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Sect. 1 .— ■ -Civil proceedings: Sub-sect . 1, G . (c), (d), 

paid to the trustee the quarterly sum due oil the 
following day, which sum was on Dec. 29 still in 
the hands of the trustee : — I I eld : on the authority 
of Barnett v. Howard , No. 973, ante , this quarterly 
sum could not be attached to answer the judgment 
debt. — Wood v. Lewis, [1914] 3 K. B. 73 ; 83 
L. J. K. B. 1040 : 110 L. T. 994, C. A. 

2247. Liability of wife’s property to attachment — 
For debts of husband.] — Dividends due on a savings 
bank annuity in the hands of the Comrs. for 
reducing the National Debt, payable to the wife 
of a party against whom judgment has been 
obtained, are not a debt in the hands of a garnishee 
capable of being attached under C. L. P. Act, 
1854 (c. 125), s. 01. — Dingley v . Robinson (1850), 
20 L. J. Ex. 55 ; 28 L. T. O. S. 127 ; 2 Jur. N. S. 
1145 ; 5 W. R. 122. 

Liability of property subject to restraint on 
anticipation.] — See Part VI., Sect. 1, sub-sect. 5, 
C., ante. 

(d) Sequestration. 

Sequestration generally, see Execution, Yol. 
XXI., pp. 591 et scq. 

Sequestration of property subject to restraint on 
anticipation.] — See Execution, VoI. XXI.. p. 000, 
Nos. 1855-1857. 


(e) Discovery in A id of Execution . 

Discovery in aid of execution.] — See. generally. 
Execution, Vol. XXI., pp. 074 et seq. 

In county courts.] — See County Courts, 

Vol. XIII., p. 51 i, No. 030. 


Carnegie, 38 L. J. Oh. 410 ; 20 L. T. 9 ; 17 W. R. 
430. 

Annotation Mentd. Davis v . Park (1872), 42 L. J. Oh. 204. 

2249. Married woman administratrix.] — 

(1) Whore a married woman administratrix is 
ordered to pay into ct. a sum of money belonging 
to the estate of the intestate 6c shown by her 
account of intestate’s personal estate to be in her 
possession, in the absence of any evidence that she 
has committed a devastavit , the order should be in 
the common form 6c should not be restricted to 
payment out of her separate estate ; 6c if she fails 
to comply with the order the ct. has jurisdiction 
to make an order for attachment against her. 

(2) Semble : if the object of the order had been, 
not for the better securing of the fund, but to 
compel the married woman to make good a loss 
occasioned by her devastavit , the order should have 
been made in the form prescribed in Scott v. Morley , 
No. 1469, ante, & she would not have been liable 
to attachment for non-compliance with it. — 
Re Turnbull, Turnbull v. Nicholas, [1900] 
1 Ch. 180 ; 69 L. J. Oil. 187 ; 81 L. T. 439 ; 48 
W. R. 136 ; 16 T. L. R. 45 ; 44 Sol. Jo. 59. 

2250. Committal order made before marriage — 
Enforcement after marriage.] — Gkeatokex v . 
Wynne, Butler v. Wynne (1892), 36 Sol. .Jo. 527. 

Liability of married woman to attachment or 
committal.] — Sec Contempt op Court, Vol. XVI., 
pp. 39, 43, 48, 67, Nos. 409, 451, 508-517, 772. 

Committal under Debtors Act, 1869 (c. 64), s. 5.] 
— See Bankruptcy, Vol. V., pp. 1034, 1035, 
Nos. 8461-8464. 

Imprisonment In default of distress.] — See 

Distress, Vol. XVIII., p. 433, No. 1699. 

Non-payment of costs.] — See Sub-sect. 1, V. (d), 
ante. 


(/) Attachment and Committal. 

Attachment 6c committal generally, see Con- 
tempt of Court, Vol. XVI., pp. 16 et seq. 

Judgments against married women — Whether 
proprietary or personal.] — See Sub-sect. 1, K., ante. 

2248. Disobedience to order of court — By married 
woman living separate from husband — Liability of 
husband.] — After a decree against a husband 6c 
wife, who were living separate, she living abroad, 
6c disobeying an order of the ct. i—Ileld : the 
husband was entitled on motion to an order that 
she should appear separately in all further pro- 
ceedings in tiles suit, 6c that he should not be 
responsible for any neglect on her part in relation 
to such proceedings, nor liable to any attachment 
or process in consequence of such neglect ; 6c it 
was not necessary to serve notice of the motion 
upon his wife, service of notice of such a motion 
on pltf. being sufficient ; 6c leave was given to 
pltf. to serve the order 6c any other proceedings 
on the wife abroad. — Hope v. Carnegie (2) (1869), 
L. R. 7 Eq. 263 ; sub nom. Hope v. Hope, Hope v. 


II. Payment Out of Court. 

(a) A ffidavit of No Settlement. 

Payment out of court generally, see Practice. 

2251. Necessity for.] — in future, on all applica- 
tions for wife’s money to be paid to husband, an 
affidavit will be expected that there was no settle- 
ment on the marriage.- - -Minet v. Hyde (1789), 2 
Bro. C. C. 663 ; 29 E. R. 368, L. C. 

2252. -.]—' Money devised to be laid out in 

land for feme covert in tail with reversion to her in 
fee ; she chose to have it paid to her husband : 
not paid without affidavit by the husband 6c wife 
that there is no settlement.- — Binford v. Bawden 
(1792), 2 Ves. 38 ; 30 E. R. 512. 

A mutt at ion : — Refd. Standering v. Hall (1871)), 11 Ch. 1). 

652. 

2253. Application by widow.] — Upon a. 

petition by a widow for payment out of ct. of 
money, to the payment of which she has become 
entitled since the death of her husband, the ct. 
requires an affidavit that no settlement was made 
on her marriage with her late husband . - Elrington 


PART XII. SECT. 1, SUB-SECT. 1.— 

G. (o). 

2247 i. Liability of wife's property to 
attachment — For debts of husband .] — 
St. Michael's College h. Merrick 
(1879), 20 Gr. 210; 1 A. R. 520.- 

CAN. 

2247 ii. -.J— -Pltf. so ught to 

attach as a debt clue to pltf. ’s debtor, 
a sum of money deposited in a bank by 
debtor’s wife in her own name. Tiio 
money, in whole or in part, was 
obtained from profits earned in carry- 
ing on the* business of the husband 
during his absence, it was rcceivod by 
the wife 6c deposited in her own name, 
by arrangement with the husband, 
for the purpose of protecting it against 
the creditors of the husband : — field : 


the amount was not a debt due by the 
wife to the husband, & not attachable 
under garnishing proceedings by her 
judgment creditor. — ST. Charles v. 
Andrea (1907), 2 E. L. 11. 317 ; 41 
N. S. It. 190. -CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— 

G. (f). 

2249 i. Disobedience to order of court 
— Married woman administratrix .] — A 
married woman, living with her hus- 
band, waH ordered to bring certain 
accounts, as administratrix into the 
master’s olllee, 6c having disobeyed 
the order an application to commit her 
for contempt was refused, the general 
rule being that the husband must 
answer for the wife’s default, unless 
lie shows some ground of exemption. 


-Maugiian v. Wilkes (I860), 1 Ch. 
Ch. 91— CAN. 

r. Committal for contempt — Re- 
fusal to attend for exam mat um.] — On 
the facts : — Held : a married woman 
was liable to committal for contempt 
in not attending to bo examined as a 
judgment debtor, although the judg- 
ment was one for costs. Her imprison - 
merit under such committal would not 
bo an imprisonment for nonpayment 
of costs. — Pearson v. Essery (1888), 
12 P. It. 466.— CAN. 

s . j — W atson v. Ontario 

Supply Co. (1890), 14 P. It. 96. — • 

CAN. 

t. .) -Sanford Manufac- 

turing Co. v. MoEwan (1895), 10 
Man. L. It. 630.— CAN. 
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V. Elbinoton (1859), 4 Drew. 545 ; 7 W. R. 403 ; 
02 E. R. 200. 

2254. When dispensed with — Small fund.] — 

In paying out of ct. a fund divisible into shares of 
less than £1 0 each to some of which married women 
were entitled, the ct. dispensed with affidavits 
of no settlement. — Veal v, Veal (1867), L. R. 
4 Eq. 115 ; 36 L. J. Ch. 816. 

2255. .] — Guest v . Neamks, 

[1884] W. N. 227. 

2256. By whom made — Husband & wife.] — 
Binfokd v . Bawden, No. 2252, ante. 

2257. Assignment of fund — Refusal by 

husband & wife — Affidavit by person with know- 
ledge of facts.] — Rowland v . Oakley (1850), 15 
L. T. O. 8. 325 ; 14 Jur. 845. 

Annotation : — Folld. Timothy v. Crown (1900), 82 L. T. 142. 

2258. .] — Where a fund has 

been assigned by a wife & botli husband & wife 
refuse to make an affidavit of no settlement, the 
fund may be ordered to be paid out on an affidavit 
of no settlement made by some person likely to be 
well informed. — Timothy v. Crown (1900), 82 
L. T. 112. 

2259. Wife — Refusal of husband.] — On 

payment to a married woman, on her separate 
receipt, of a fund in ct. belonging to her absolutely 
to her separate use, it is not necessary that she 
should be separately examined. It is proper to 
have an affi davit by the husband as to the absence 
of a settlement. Where sueh an affidavit cannot 
he got, however, payment will be ordered on pro- 
duction of an affidavit by the married woman that 
there was no settlement, or agreement for a settle- 
ment, coupled with another affidavit that the hus- 
band has expressly refused to make any affidavit on 
the subject. — A non. (1857), 3 Jur. N. 8. 839. 

2260. Husband permanently abroad.] 

— *S tenth le : where a husband is residing permanently 
abroad the ct. will act upon an affidavit of no 
settlement, by the wife alone.— Wilkinson v. 
Schneider (1870), L. R. 9 Eq. 423 ; sab nom. 
Wilkinson v. Schneider, Re Le Blanc, 39 
L. J. Ch. 410. 

Annotations : — Mentd. Bristow v, Skirrow (1870), L. It. 

10 Eq. 1 ; Re Davies' Trusts (1871), L. K. 13 Eq. 163; 

Re Van Jlagan, Sperling r. Rochfort (1880), 10 Ch. D. 18 ; 

Rous v. Jackson (1885), 20 Oh. T>. 521 ; lie Scott. Scot.tr. 

Han bury, i 1 891] 1 Ch. 208 ; Re Elen, Thomas v. McKechnie 

(1808), 08 L. T. 816. 

2261. — — Separated under protection 

order.] — Where, upon the further consideration 
of an administration suit instituted by a married 
woman who had obtained a protection order 
suing as a feme sole by virtue of the provisions of 
Matrimonial Causes Act, 1857 (c. 85), ss. 21, 25, 
26, it was proposed Id pay to the married woman 
her share of testator’s estate, the ct. : — Held : 
evidence must be produced that the separation 
was a continuing one, but accepted the affidavit 
of the married woman as to this fact, <fc also as to 
no settlement or agreement for a settlement having 
been made. — Ewart v . Chubb (1875), L. R. 20 Eq. 
4 54 ; 45 L. J. Ch. 108. 

2262. — — Solicitor — Wife resident abroad.] — 

The ct. will accept as evidence that there was no 
settlement on the marriage of a woman resident 
abroad an affidavit by a solr., disclosing facts which 
make it unlikely that there was a settlement, & 
stating positively that he was told by the lady & 
her husband that there was none. — Woodward v. 


Pratt (1873), L. R. 16 Eq. 127 ; 42 L. J. Ch. 
891. 

2263. Contents — Must deny settlement — Or ex- 
hibit settlement not affecting fund.] — On applica- 
tion for payment of a sum belonging to a married 
woman, the affidavit in support of the application 
must either deny any settlement whatever or if it 
states a settlement purporting not to embrace the 
sum in question, such settlement must be produced 
in ct. for examination.- — Anon. (1839), 4 Jur. 5. 

2264. .] — On an application for 

payment out of ct. of money belonging to a feme 
covert , it must either be shown that there has been 
no settlement or agreement for a settlement ; or 
if any settlement exist, it must be produced, to 
enable the ct. to judge whether it affects the fund 
in question ; it is not sufficient to show by affidavit 
that the particular fund is not the subject of any 
settlement. — Rose v. Rolls (1839), 1 Beav. 270 ; 
48 E. R. 944. 

Annotation : — Folld. Bowman v. Bell (1847), 1 Coop, tc7np. 

Colt. 331. 

2265. .] — When payment out of 

ct. is asked of money belonging to a married 
woman, an affidavit that the fund is not settled is 
insufficient. It must be shown either that there 
is no settlement, or what the settlement was. — 
Britten v . Britten (1846), 9 Beav. 143 ; 50 E. R. 
298. 

2266. .] — Funds of the wife not 

to be transferred to the husband upon affidavit only 
that the same are not comprised in their marriage 
settlement, but the settlement itself must be pro- 
duced & inspected. — Bowman v . Bell (1847), l 
Coop. temp. Cott. 331 ; 47 E. R. 880. 

2267. .] — The affidavit, that there is 

no settlement affecting money in ct., the property 
of the wife, must state that there is no settlement 
whatever of the money ; & it is not sufficient to 
say, that there is no settlement, or agreement for 
a settlement, upon the wife affecting the money 
in question. — Lawrence v. Johnson (1843), 7 
Jur. 1122. 

2268. Certificate of council — That funds not 
affected by settlement.] — A certificate of counsel is 
necessary to prove that funds in ct., for payment 
out of which a married woman is a petitioner, are 
not, so far as concerns her share, affected by the 
trusts of such petitioner’s marriage settlement. — 
Re Smith, Smith v . New (1907), 51 Sol. Jo. 673. 

(b) Separate Examination. 

See. now 9 Law of Property Act, 1925 (c. 20), 
s. 167 (2). 

7. Costs . 

2269. Action dismissed with costs — Proceedings 
in subsequent action stayed till payment.] — If an 

ejectment be brought on the demise of husband & 
wife the wife is included in a rule of ct. that 
“ dimissor * querentis shall pay the costs,” & if, 
after the death of her husband, she bring a new 
ejectment for the same premises, the Ct. of K. B. 
will stay the proceedings until the costs in the 
former action be paid although such action was 
brought in, &; the rule for costs made by, the 
Ct. of Common Pleas. — Doe d. Hamilton 
(Duchess) v . Atherly (1741), 7 Mod. Rep. 420 ; 

2 Stra. 1152 ; 87 E. R. 1330. 

Annotations : — Mentd. Keono d. Angel v. Angel (1796), C 


PART XII. SECT. 1, SUB-SECT. 1.— 

I* 

a. Security for costs. 1 — Held: al- 
though Biiing alone & without sepa- 
rate estate, a married woman is not 
required to give security for costs. 

J. — VOL. XXVTT. 


— McKay v. Baker (1887), 12 P. It. 
341. —CAN. 

b. Costs of appeal — Set off against 
costs of judgment .] — The ct. intimated 
that the taxing officer, upon taxing 
the costs of the appeal, would have 
powor under Rule 1164 to set them 


oil pro tanto against the costs awarded 
by the judgment to be levied out of 
deft, ’s separate property. — H ammond 
v. Kkachik (1897), 17 P. R. 565. — 

CAN. 

o. Action dismissed with costs .] — The 
judge dismissed an action against a 

S 
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Husband and Wife. 


Sect, 1 . — Civil proceedings; Sub-sect . 1, I.; sub - 
sect, 2, A . i?.] 

Term Rep. 740 ; Doe d. Bampton v. Stamlish (1842), G 

Jur. 716 ; Tieliborno v. MoBtyn (1872), L. R. 8 C. P. 29. 

2270. .] — (1) A married woman may 

sue alone in formd pauperis , but if she sues by a 
next friend he must be a substantial person & 
capable of answering the costs of the suit, if not 
defts. may obtain an order to stay proceedings on 
the suit until pltf. appoints some substantial person 
her next friend. 

(2 ) Where the costs of a former suit for the same 
purpose, which had been ordered to be dismissed 
for want of prosecution, were unpaid, the next friend 
on that suit having died insolvent : — Held : the 
ct. could not stay proceedings in the new suit until 
those costs were paid. — Hind v, Whitmore (1850), 
2 K. & J. 458 ; 25 L. J. Ch. 894 ; 27 L. T. O. S. 
55 ; 4 W. 11. 879 ; 69 E. It, 802. 

Annotations : — As to (I) Apld. Elliot r. luce (1857), 7 Re 

G. M. & G. 475. Refd. He Harm's (1862), 31 L. J. Ch. 455. 

As to (2) N.F. He Payne, Randle v. Puyne (1883), 23 Ch. D. 

288. 

2271. .] — An action was brought 

by a married woman by her next friend, & an 
order was made that the next friend should give 
security for costs on the ground of poverty. 
That order not having been complied with the 
action was dismissed with costs. Afterwards 
pltf. by a different next friend brought another 
action for the same purpose ; — Held : the second 
action ought to be stayed till the costs of the first 
action were paid. — He Payne, Handle v. Payne 
(1883), 23 Ch. I). 288 ; 52 L. J. Ch. 544 ; 48 L. T. 
194 ; 31 W. R. 500, C. A. 

2272. Liability of separate estate in court — For 
costs of action in respect of it.] — The separate pro- 
perty of a married woman, in the hands of the ct. , 
is liable to the costs of a suit instituted by her 
touching that property. — Bari.ee v. Barlee (1822), 
1 Sim. ct St. 100 ; 57 E. R. 40. 

Annotation Refd. lie Glanvill, Ellis v. Johnson (1886), 

31 Ch. D. 532. 

2273. Order for costs out of separate estate — 
Probate action.] — In an action for probate which 
was tried by a jury, A in which the verdict was for 
pltf. ; — Held : the Probate Div. has power to 
condemn in costs deft., a married woman having 
general separate estate.— Morris v. Freeman 
(1878), 3 P. I). 05 ; 47 L. J. P. 79 ; 39 L. T. 125 ; 
43 J. P. 7 ; 27 W. R. 02. 

2274. Discretion of court.] — A judge has 

power, since the coming into operation of the 
Married Women’s Property Act, 1882 (c. 75), to 
order the costs of an action to be paid by a married 
woman out of any of her free separate property, & 
not only out of that separate property which she 
held at- the time when the cause of action arose ; 
but he has, nevertheless, a discretion, under the 
Judicature Acts, to order the costs to be paid out 
of part only of her separate property, & with this 
discretion the Ct. of Appeal cannot interfere. — 
Neville v. Baker (1888), 4 T. L. R. 074, C. A. 

221 h. Injunction dissolved.] — A married woman, 
pending a petition by her in the Divorce Ct. for a 
declaration o f nullity of marriage, filed a bill & 
obtained an injunction against her husband, but 
did not sue by a next friend. 

The petition in the Divorce Ct. having been 
dismissed : — Held : upon a motion by the husband 
to dissolve the injunction, no order to pay the costs 


of the motion could be made against pltf. or her 
solrs. — Sealey v . Gaston (1865), 13 W. R. 577. 

2276. Dismissal of appeal by married woman.] — 
An appeal by a married woman will, if it fails, be 
dismissed with costs in the usual way. — Perrins 
v . Bellamy (1899), as reported in 08 L. J. Ch. 
397, C. A. 

2277. Separate actions by husband & wife — 
Whether two sets of costs allowed.] — Where defts. 
contemplated erecting premises which would if 
completed, it was alleged, interfere with the ancient 
lights of two messuages, one of which belonged to 
a husband & the other to his wife, separate actions 
were brought by husband & wife claiming (inter 
alia ) an injunction & damages. The title of the 
wife did not appear. On a motion for an injunction 
defts. admitted the right of pltfs., & had previously 
ottered to amend their plans accordingly. They 
objected, however, to paying two sets of costs : — 
Held : if it should turn out that the wife was 
not entitled to her separate use, the taxing master 
should disallow any extra costs occasioned by 
bringing two actions instead of one. — Heimbs v. 
Newcastle Co-operative Society (1897), 70 
L. T. 109. 

Personal liability of married woman for costs.]— 
See Sub-scct. 1, F. (d), ante. 

Costs of probate actions.] — See Executors, Vol. 
XX11L, p. 272, Nos. 3351-8355. 


Sub-sect. 2. — Between Husband and Wife, 

A. Remedies for Protection of Private Property. 

See , now , Married Women’s Property Act, 1882 
(o. 75), s. 12. 

2278. Injunction — Interference with house 
separate property of wife.] — Bill brought by wife 
by her next friend against husband stated that by 
a settlement in contemplation of marriage certain 
leasehold houses (inter alia) were settled upon trust 
for the separate use of the wife for life remainder to 
her husband. That pltf. & deft, had for some time 
lived separate & that deft, had possessed himself 
of one of the leasehold houses in which pltf. lived. 
Interlocutory injunction restraining deft, from 
continuing in possession of the premises. A motion 
to dissolve injunction was refused by V.-O. on the 
ground that there was nothing unlawful in the 
settlement & he saw nothing to prevent the ct. 
from protecting the interests of the parties under it. 
— Green v. Green (1840), 5 Hare, 400, n. ; 07 
E. R. 967. 

Annotations: — Consd. Symonds v. Hdllet.t (1883), 49 L. T. 

380. Refd. Shipman v. Shipman, 1192 11 2 Ch. 140. 

2279. — Business carried on by wife for 

her own benefit.] — Where a husband, by a post- 
nuptial deed, has settled a house & business to the 
separate use of his wife, to be managed by her for 
the benefit of herself as if she were a feme sole t he 
can be restrained from in any way interfering with 
the business, & even from entering the house. — 
Wood v. Wood (1871), 19 W. R. 1019. 

Annotations: — Consd. Symondu v. Hallett (1883), 49 L. T. 

380. Refd. Shipman v. Shipman, [1924] 2 Ch. 140. 

2280. .] — It is difficult to say 

how an order can be so framed as to confine the 
injunction to protecting tho wife in her business 
without interfering with the husband’s right of 
access to his wife. It is, however, to be borne in 


married woman, but refused to give 
her costs : — Held : tho aotion was 
improperly brought, against her & upon 
its dismissal she was entitled to costs. 
—Watt v . Logan (1901), 40 N. S. It. 
340.— CAN. 


PART XII. SECT. 1, SUB-SECT. 2.— 

A. 

d. Husband farming wife's pro- 
perty — For benefit of family — No 
liability to account .] — When husband 


& wife arc living together & bo farms 
her property with his own & uses the 
produce for the joint benefit of him- 
self & family ho cannot be asked to 
accoimt for i£ ; & the fact that on their 
separating t he husband pays tho wife 
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mind that the property was settled by the husband 
himself, & therefore the case is not one of enforcing 
a settlement of property settled upon a married 
woman by a third person. I will, therefore, under 
the circumstances, grant an injunction until next 
motion day or further order in the terms of the 
deed of assignment, restraining the husband from 
molesting or otherwise interfering with the wife & 
from entering upon her premises & otherwise 
interfering with her business (Ciiitty, J.). — 
Donnelly v. Donnelly (1880), 31 Sol. Jo. 45. 

2281. Use by husband for his own 

purposes.] — On a marriage a leasehold house was 
settled upon the usual trusts for the wife for life, 
for her separate use, & the husband & wife continued 
to reside in the house. Differences arose between 
them, they ceased to cohabit, & the wife instituted 
proceedings for divorce or judicial separation. The 
husband claimed the right to go to & to use the 
house when & as he thought fit, not for the jmrposo 
of consorting with his wife, but for his own pur- 
poses. In an action by the wife against the trustees 
& her husband claiming administration of the 
trusts of the settlement & an injunction to restrain 
the husband from entering the house : — Held : 
under the circumstances, the wife was entitled to 
an interim injunction. — Hy monos v. Hallett 
(1883), 24 Oh. 1). 340 ; 53 L. J. Oh. 60 ; 49 E. T. 
380 ; 32 W. K. 103, C. A. 

Annotations : — Consd. Shipman r. Shipman, [1924] 2 Cb. 140. 

Refd. Weldon v. Do Bathe (1884), 14 Q. B. I). 339. 

2282. — .J — Married Women’s Property 

Act, 1882 (c. 75), s. 12, provides that every woman, 
whether married before or after this Art, shall 
have in her name against all persons whomsoever, 
including her husband, the same civil remedies, 
& also, subject as regards her husband, to the 
proviso hereinafter contained, the same remedies 
& redress by way of criminal proceedings, for the 
protection security of her own separate property, 
as if such property belonged to her as a feme sole , 
but, except as aforesaid, no husband or wife shall 
be entitled to sue the other for a tort. In an 
action founded upon this sect, a wife sought an 
injunction to restrain her husband from entering 
into or otherwise trespassing upon a house, which 
formed the matrimonial home, & was her own 
separate property. There was evidence that the 
conduct of the husband & his cruelty to his 
wife was such that the family, consisting of the 
wife & her two children by a former husband, 
could not possibly live together, & that unless the 
husband were restrained from entering the house 
its value to the wife would be seriously diminished, 
& she would bo obliged to sell it : — Held : an 
interim injunction ought to bo granted restraining 
the husband until trial of the action from entering 
into or upon the house or otherwise interfering 
with pltf.’s possession thereof. — Shipman v. Ship- 
man, L10241 2 Ch. 140 ; 03 E. J. Oil. 382 ; 131 
E. T. 394 ; 40 T. L. It. 483 ; 68 Sol. Jo. 498, C. A. 

2283. Selling or assigning Stock-Con- 

tingent interest of wife.] — Injunction upon bill 
by wife against her husband restraining him from 
selling, assigning, or in any manner disposing 


of, stocks standing in the names of the wife’s 
grandfather, & great-grandfather, & which the 
husband was entitled to in her right, in the event 
of her attaining the age of twenty-five years, 
subject to prior life interests. — Ellis v . Ellis 
(1793), 2 Coop. temp. Cott. 234 ; 47 E. R. 

1146. 

2284. Action for trespass — Stranger entering 
house with authority of husband.] — A married 
woman in sole occupation of a house bought by 
her out of her own earnings, since Married Women’s 
Property Act, 1870 (c. 93), can now after Married 
Women’s Property Act, 1882 (c. 75), sue alone, 
without her husband, in an action for trespass, 
a person who has entered such house against her 
will, though he did no injury to the house & entered 
it with the authority of her husband, but for a 
purpose unconnected with the husband’s desire to 
live with his wife. 

Qu. : if the husband himself has a right to enter 
such house. — Weldon v. De Bathe (1884), 14 
Q. B. D. 339 ; 54 L. J. Q. B. 113 ; 53 E. T. 520 ; 
33 W. It. 328 ; 1 T. L. It. 171, C. A. 

Annotation : — Refd. Shipman v. Shipman, 11924] 2 Ch. 140. 

2285. Detinue of goods separate property of wife 
— Order for return.] — Bashall v. Basiiall (1894), 
11 T. E. It. 152, C. A. 

Annotation : — Refd. Lamer v. Lamer (1905), 74 L. J. K. B. 

797. 

2286. .] — An action will lie at the 

suit of a married woman against her husband 
for the return of her personal property detained 
by him. — Earner v. Earner, [1905] 2 K. B. 539 ; 
74 L. J. K. B. 797 ; 93 E. T. 537 ; 54 W. R. 62 ; 
21 T. E. R. 637 ; sub nom . Lardner v. Eardner, 
49 Sol. Jo. 725, I). C. 

Annotation : — Consd. licaloy t\ Healey, [1915] 1 K. B. 938. 

2287. Trustees of settlement not 

necessary parties.] — By a marriage settlement a 
husband assigned to trustees certain chattels upon 
trust to allow them to be used by the wife during 
her life free from the control of her husband. In 
an action by the wife against her husband for the 
wrongful detention of the chattels ‘.—Held : the 
action could be maintained by the wife without 
joining the trustees of the settlement as parties.- - 
Healey v . Healey, T1915] 1 K. B. 938 ; 84 L. J. 
K. B. 1454 ; 113 L. T. 694. 

Actions in respect of separation deeds.]— See 
Part XI., ante. 

B. In Tort. 

Sec Married Women’s Property Act, 1882 (c. 75), 
s. 12. 

2288. Action by husband against wife — Eject- 
ment.] — A wife may be made deft, in ejectment, 
where a pretended husband is lessor of pltf. — 
Fenwick v. (xravenor (1702), 7 Mod. Rep. 70 ; 
87 E. R. 1101; sub nom . Fenwick’s Case, Holt, 
K. B. 265 ; 1 Salk. 257. 

Annotations : — Mentd. Warren v. Fuzz (1703), C Mod. Hep. 

22 ; Smith d. Dormer v. Purkhurst (1738), Andr. 315. 

2289. .1 — There is no abstract rule of 

law prohibiting a husband from maintaining an 
action of ejectment against his wife. The cE, 


for the produce on hand of her farn 
cannot in itself bo taken as any pre 
sumption or recognition of liabilit; 
of the husband to pay rent under ai 
implied lease or for uso & occupatioi 
for time past. — Adolf v. Adolf, [1919 
2 W. W. It. 908 ; 47 D. L. It. 525 - 
CAN. 


e. Injunction — Interference with house, 
separate property of i mfe .) — A woman 
waH possessed of a licensed public - 
houso in which she lived & carried 
on business. On her marriage the 


house & business remained her separate 
property, & the husband agreed not 
to interfere with the business. Tho 
husband lived in the house with the 
wife. Subsequently he ill-treated her, 
& systematically interfered with the 
business, & acted as it he was the owner 
of it, to the serious detriment of the 
business. On an originating summons 
brought by the wife against tho hus- 
band under M. W. P. Act, 1882, s. 17, 
an order was made declaring the wife 
entitled to the property, & restraining j 


tho husband from interfering with the 
business, but no order was made pre- 
venting the husband from entering 
the house. — Gaymou v. Gaynor, [1901] 
I. It. 217.— IR. 


PART XII. SECT. 1, SUB-SECT. 2.— 

B. 

f. Action by husband against wife 
-- Replevin.]- A replevin action is 
u.n action for a tort., & a husband 
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Husband and Wipe. 


Sect , 1. — Civil proceedings : Sub-sect, 2, B., C. 9 D, 
& E, Sect, 2 : Sub-sects, 1, 2 3. Sect, 3.] 

therefore, discharged a rule to set aside a verdict 
obtained upon that ground. 

There is not such a common interest between a 
husband & wife in property, created by the relation 
of marriage, that the w 7 ife cannot by law be guilty 
of a trespass upon it. The relation of husband & 
wife does not justify her in taking possession & 
holding to his exclusion (Lord Denman, C.J.). — 
Doe d. Merigan v, Daly (1846), 8 Q. B. 934 ; 7 
L. T. O. 8. 160 ; 10 Jur. 691 ; 115 E. It. 1126 ; 
sub now. Doe d. Daley v . Daley, 15 L. J. Q. B. 
295. 

2290. — - Restraint from pledging credit.]— 

An action will not lie by a husband against his wife 
for an injunction to restrain her from pledging his 
credit. — Wehster v, Webster, [1916] 1 K. B. 
714; 85L..1.K.B. 691; 114L.T.701; 32T.L.R. 
290. 

Annotation : — Consd. Hulton v, II niton, 11916] 2 K. B. C12. 

2291. For order to deliver up possession of 

house.] — Hill v. Hill, [1916] W. N. 59. 

2292. Action by wife against husband — Divorced 
wife — Assault during coverture.] — A wife after 
being divorced from her husband cannot sue him 
for an assault committed upon her during cover- 
ture. Declaration, that deft, assaulted A beat 
pltf. Plea, that at the time of the committing 
of the grievances, etc., pltf. was the wife of deft. 
Replication, that before suit the marriage of pltf. 
A deft-, was dissolved by the absolute decree of the 
Ct. of Divorce A Matrimonial Causes. On 
demurrer Held : the replication was bad : 
for the action did not lie, as the wife’s inability to 
sue did not arise merely from the necessity of joining 
her husband in an action for an assault, but from 
the rule that husband A wife are one person in 
law. — F iiillips v. Baknkt (1876), 1 Q. B. D. 436 ; 
45 L. .T. Q. B. 277 ; 34 L. T. 177 ; 10 .T. P. 564 ; 
21 W. It. 345. 

Annotations: — Consd. 11. V. London (Lord Mayor) (1X86), 

16 Q. B. I). 772; Wonnhak v. Morgan (1888), 57 L. J. 

Q. B. 241. Refd. Robinson r. Robinson (1 897). 13 T. L. R. 

561. 

2293. For libel — Separation order under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39).]— -A wife living apart from her 
husband under a separation order obtained by 
virtue of above Act, can maintain an action of 
libel against him. — Robinson v, Robinson (1897), 
13 T. L. It. 564. 

2294. For malicious prosecution.] ~ Pltf . 

sued her husband for damages for false imprison- 
ment & malicious prosecution. At the time of the 
proceedings out of which the action arose the wife 
was in domestic service, A she alleged that by 
reason of her husband’s acts she lost her situation : 
— Held : the action was not maintainable inas- 
much as it was not brought for the protection or 
security of the wife’s separate estate within 
Married Women’s Property /Vet, 1882 (e. 75), 
s. 12. — Tinkley v, Tinkley (1909), 25 T. L. R. 
264 ; 53 Sol. Jo, 242, 0. A. 

2295. For rescission of deed of separation — 

Obtained by false representations.]— Hulton v , 
Hulton, No. 1984, ante. 

For protection of separate property.] — - 

Sec Sub-sect. 2, A., ante, 

C. In Contract, 

See Part VIII., Sect. 5, ante. 


D, Inquiry as to Ownership of Property, 

See Marriod Women’s Property Act, 1882 (c. 75), 
s. 17. 

2296. Right to.] — ‘A wife who had obtained a 
decree for judicial separation against her husband 
claimed certain furniture in his house as her separate 
property, & applied for an order that lie should 
deliver it up to her. The husband denied that the 
furniture was her separate property : — Held : 
under Married Women’s Property Act, 1882 (c. 75), 
s. 17, the wife was entitled to an inquiry by the 
registrar as to whether the furniture was her 
separate property. — Phillips v, Phillips (1888), 
13 P. D. 220 ; 57 L. J. P. 76 ; 59 L. T. 183 ; 52 
J. P. 407 ; 37 W. R. 224. 

2297. Jurisdiction of registrar.] -In a husband’s 
suit lor dissolution the registrar made an order 
directing the husband to deliver up to the wife 
certain articles, which she claimed as her property : 
— Held : the registrar had no jurisdiction to make 
such an order, & it must he discharged, A the 
registrar directed to inquire & report as to the 
property in the articles in question. — Wood v. 
Wood (1889), 14 P. I). 157 ; 58 L. J. P. 08 ; 61 
Ij, T. 338 ; 38 W. It. 208. 

Annotation : — Refd. Joseph v. Joseph, [1900] V. 217. 

2298. .] — In contemplation of the marriage 

of petitioner <fc resp., both of whom were of the 
Jewish persuasion, a sum r i money, provided 
by the intended w r ife or her relations, was 1 landed 
to the intended husband & was lodged in a bank 
in their joint names, in accordance with an alleged 
custom in the Jewish community, the money being 
treated as in the nature of dower. 

A decree annulling the marriage having been 
granted upon the wife’s petition, she presented a 
“ petition to restore dower,” the application being 
referred to the registrar under the Married Women’s 
Property Act, 1882 (c. 75), s. 17. 

Upon the report of the registrar as to the facts 

6 figures. The ct. confirmed the report & ordered 
that a sum of £400 standing in a bank in the joint 
names of petitioner & resp. should be handed back 
to petitioner for her sole A absolute use. — Joseph 
v, Joseph, [1909] P. 217 ; 78 L. J. P. 51 ; 100 
L,. T. 864 ; 25 T. L. R. 439 ; 53 Sol. Jo. 400. 

2299. Jurisdiction to refer to official referee.] — 
The ct. has no jurisdiction under Married Women’s 
Property Act, 1882 (c. 75), s. 17 to refer the whole 
subject-matter of an originating summons taken 
out under that sect, to an official referee for trial. 

Qu. : whether, having regard to the special & 
peculiar jurisdiction conferred by Married Women’s 
Property Act, 1882 (c. 75), s. 17, the ct. has juris- 
diction to refer a matter arising under that sect, 
to an official referee for trial under Arbitration Act, 
1889 (c. 49), s. 14. — Re Married Women’s Pro- 
perty Act, 1882, Re IIumpjiery A LLumphery, 
[19171 2 K. B. 72 ; 86 R. J. K. B. 775 ; 117 L, T. 

7 ; 61 Sol. Jo. 382, (’. A. 

2300. Proceedings after registrar’s report as to 
ownership — Motion to adopt — Whether necessary.] 

— Where in proceedings by a husband to recover 
property from his wife under Married Women’s 
Property Act, 1882 (c. 75), s. 17 the judge refers 
the question to a registrar for report, it is not 
necessary for claimant to move to adopt the report ; 
but either party may move to vary the report, A 
unless so varied the report must be taken to be 
correct in subsequent proceedings. When the 
report did not find that the property in dispute 
w r as in the wife’s possession, an order on the wife 


cannot maintain it against his wife. — g. Slander .} — An action by a Young v. Young (1903), 5 F. (Ct. of 

McGregor v. McGregor (18 9.9), 6 husband against his wife to recover Sess.) 330. — SCOT. 

B. O. It. 432. — CAN. damages for slander is incompetent. — 
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to deposit itTin ct. within three days cannot be 
supported. On proof of possession such an order 
may be made under It. S. 0., Ord. 50, r. 3, with a 
view to the interim preservation of the property 
pending the determination of the right of owner- 
ship. — Wilder v. Wilder. & Charters (No. 2) 
(1012), 56 Sol. Jo. 571, C. A. 

2301. Motion to vary.] — Wilder v. Wilder 

& Charters (No. 2), No. 2300, ante. 

2302. Order to deposit in court — On proof of 

possession.] — Wilder v. Wilder & Charters 
(N o. 2), No. 2500, ante. 

2303. Appeal from judge’s order — Discretion of 
judge.] — Ite Schofield (1800), 7 T. L. R. 60, D. C. 

E. By Wife de facto. 

2304. Action maintainable — Recovery of rents.] 

— If a married man marry another woman, & 
receive the rents of her estate, she may maintain 
an indebitatus assumpsit against him to recover 
t hem as for moneys received to her use. — Asher v. 
Wallis (1707), 11 Mod. Rep. 146 ; 88 E. R. 956 ; 
sub nom. Asker v. Wilks, Holt, K. B. 36. 

2305. Trespass for assault.] — Wife de facto 

only may bring trespass for assault by husband. — 
Wkstbrookk v . Strutville (1718), 1 Sira. 79 ; 
Bull. N. P. 21 a ; 93 E. R. 397. 

Annotation Refd. Phillips v. Darnell (1S76), 21 W. H. 315. 


Sect. 2. CRIMINAL PROCEEDINGS BETWEEN 
HUSBAND AND WIFE. 

Sub-sect. L— By Husband against Wife. 

See Married Women’s Property Act, 1882 (c. 75), 
s. 12. 

Forcible entry of husband's house.] - See 

Criminal Law, Vol. NV., p. 651, No. 6964. 

Larceny of husband’s goods.]--' See Criminal 
Law, Vol. NV., pp. 902, 903, Nos. 9891- 9896, 
9899-9901. 


Sub-sect. 2. —By Wife against Husband. 

See Married Women’s Property Act, 1882 (c. 75), 

k. 12. 

2306. Articles of peace.] — S eymor’s Case (1613), 
Moore, K. B. 874 ; (Jodb. 215 ; 72 E. R. 966. 
Annotation : — Reid. Man by v. Scot (1663), 1 Kcb. 411. 

2307. .] — Audley’s (Lord) Case (1631), 

Hut, 115 ; 3 State Tr. 401 ; 123 E. Ii. 1140. 
Annotations : — Mentd. Grid’s Cast* <1 GOO), T. Raym. 1; 

It. v. Morley (166G), G State Tr. 770 ; Brown’s Case 

(1673), 1 Vent. 243 ; It. v. Fleet, Warden (1699), 12 

Mod. Hep. 337 ; It. v. Aziro (1725), 1 Stra. G33 ; It. r. 

Heading (1734), Cunn. 140 ; H. v. Serjeant (1826), lty. & M. 

352 ; It. v. Story (1849), 13 J.i\ 766 ; Reeve v. Wood (1864), 

5 B. & S. 364. 

2308. Rape — Husband principal in second 
degree.] — A udrey’s (Lord) Case (1631), Hut. 
1 15 ; 3 State Tr. 101 ; 123 E. R. 1140. 

Annotations -Mentd. GriggV Cape (1660), T. Raym. I; 

H. v. Morley (1666), 6 State Tr. 770 ; Brown ’k Case (1673), 

I Vent. 243 ; H. v. Fleet, Warden (1699), 12 Mod. Hep. 

337 ; It. v. Azire (1725), 1 Stra 633 ; R. v. Heading (1734), 

Cunn. 140 ; H. v. Serjeant (1826), Hy. & M. 352 ; It. v. 

Story (1849), 13 J. V. 766 ; Reeve v. Wood (1864), 5 B. & S. 

304. 

2309. Libel.] — An advertisement published by 
a husband concerning his wife, is not a libel.- — 
R. v. Masters (1754), Say. 122 ; 90 E. R. 824. 

2310. — .] — A wife could not before & cannot 

since Married Women’s Property Acts take 
criminal proceedings against her husband for 
defamatory libel. — R. v. London (Lord Mayor) 


(1886), 16 Q. B. D. 772 ; 55 L. M. C. 118 ; 54 
L. T. 761 ; 50 J. P. 614 ; 34 W. R. 544 ; 2 T. L. R. 
482 ; 10 Cox, C. C. 81, I>. 0. 

Annotations : — Consd. Wennhak v. Morgan (1888), 57 
h. J. Q. B. 241. Mentd. Public Prosecution Director v. 
Blady (1912), 106 L. T. 302. 

2311. .] — In law an indictment against a 

husband for publishing a libel concerning his wifo 
will not lie, <fc must be quashed. — R. v. Barter 
(1922), 86 J. P. 176. 

See, further, Libel & Slander. 

Larceny of wife’s goods.] — See Criminal Law, 
Vol. XV., p. 903, Nos. 9897, 9898. 


Sub-sect. 3. -- Competency of Spouses to 
give Evidence. 

Sec Criminal Laav, Vol. XIV., pp. 450-453, 
Nos. 4757-1805. 


Sect. 3.— RIGHTS AND LIABILITIES IN 
BANKRUPTCY PROCEEDINGS. 

Note. — The references in this part arc to pages A 
numbers in volumes IV. A V. ivhich deal with the 
title Bankruptcy A Insolvency . 

Whether married woman subject to bankruptcy 
laws.] — See pp. 31-33, Nos. 251—271. 

As trader — Keeping lodging house.] — Sec 

p. 22, No. 157. 

Act of bankruptcy — Order for payment of costs 
In divorce suit.] — See p. 92, No. 830. 

Failure to comply with debtor’s summons 

or bankruptcy notice — Issue of summons against 
married woman & husband.] — Sec pp. 88, 89, Nos. 
802, 809. 

Bankruptcy petition — By married woman as 
executrix— Husband must join.] — See p, 113, No. 
1017. 

By husband— Debt due to wife as executrix 

or administratrix.]— See p. 114, Nos. 1030-1031. 

Debt due partly to wife & partly to 

husband.]- See p. 114, No. 1032. 

Proof of debts — By married woman against 
husband — Statements in affidavit.]- See p. 322, 
No. 3021. 

On behalf of married woman.] — See 

p. 245, Nos. 2317-2321. 

& children.]— /S T e<? p. 245, No. 2322. 

On behalf of trust estate — By wife whose 

property settled on her if marriage dissolved.] — 
See p. 245, No. 2325. 

Damages awarded in Divorce Court.] — 

See pp. 314, 316, Nos. 2937, 2953, 2954. 

Claims arising out of contract — Covenant 

to pay marriage trustees.] — See p. 309, Nos. 2892- 
2895. 

Sufficiency of consideration.] — See 

pp. 253, 254, Nos. 2408-2410, 2415. 

Sums payable on happening of event which 

may or may not happen — Marriage provisions.] — 
Sec pp. 261-264, Nos. 2468-2491. 

Sums payable on happening of event which 

must happen — Marriage settlement covenants.] — 
See p. 279, Nos. 2611, 2612. 

Alimony & allowances for bastards.] — 

See p. 300, Nos. 2809-2819. 

Note given in consideration of wife’s 

fortune.] — See p. 280, No. 2616. 


PART XII. SECT. 2, SUB-SECT. 2. 

h. Assault .] — An assault is none 


tko less a breach of the poaoo because 
it is committed by the husband upon 
the person of his own wife, & the wife 


is a competent person to make the 
complaint . — Ex j). Abel (18/9), 18 
N. 13. R. 600.— -CAN. 
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Sect . 3. — Hights and liabilities hi bankruptcy pro- 
ceedings . Part XIII. Sect . 1 : Sub-sects. X, 
2<fc3.] 

Annuities & annuity bonds.] — See pp. 

295-300, Nos. 2702-2808. 

Collateral proceedings in Chancery.] — See 

p. 1016, No. 8289. 

Property available for distribution amongst 
creditors — Bankruptcy of married woman trader — 
No restraint on anticipation.] — See p. 089, No. 6091. 
Restraint on anticipation.] — See 

p. 689, No. 6092. 

Money of wife lent to husband for life.] — 

See p. 687, No. 6076. 

Avoidance of settlements —“Any settlement 

of property. ’ ’] — See pp. 837-8X0, Nos. 7078-7096. 

“ Before & in consideration of mar- 
riage.”] — See pp. 841-842, Nos. 7097-7103. 

“ Purchaser or incumbrancer in good 

faith & for valuable consideration.”] — See pp. 
842-840, Nos. 7104-7123. 

<< Void against the trustee in bank- 
ruptcy.”] — See pp. 840-848, Nos. 7124-7141. 

“ Parties claiming under the settle- 
ment ” — “ Settlor able to pay all his debts, etc.”] — 
See pp. 848-850, Nos. 7142-7149. 

“ Wherein settlor had not any estate 

or interest.”] — See pp. 850-851, Nos. 7150-7155. 

“ Executed at the date of the com- 
mencement of the bankruptcy.”] — See pp. 851-852, 
Nos. 7150-7160. 

“ Transfer of property in pursuance of 

such covenant or contract.”] — Sec pp. 852, Nos. 
7161-7163. 

Property of bankrupt’s wife.] — See pp, 

075-080, Nos. 5974-6069. 


Right to administer wife’s estate.] — See 

p. 675, No. 5972. 

“ Possession, order & disposition ” — Pro- 
perty of wife subject to trust.] — See p. 760, Nos. 
6539-6541. 

Bankrupt acting as manager for wife.] 

— See p. 786, No. 0741. 

Avoidance of preference — Bill of sale given 

to wife of bankrupt.] — See p. 901, No. 7406. 

Life interest In wife’s after-acquired pro- 
perty.] — See p. 650, No. 5817. 

Contingent interest as tenant by curtesy.] — 

See p. 652, No. 5825. 

Validity of forfeiture clause in settlement 

of funds — Belonging to wife.] — See pp. 653-054, 
Nos. 5839-5843. 

Belonging partly to bankrupt & partly 

to wife.] — See pp. 056-057, Nos. 5856-5859. 

Capacity to exercise & effect of bankruptcy 

on powers.] — See pp. 740, Nos. 6394 et seq. &, 
generally , Powers. 

Priority of debts — Postponement of creditors & 
debts — Loans from wife to husband.] — See 
pp. 481-482, Nos. 4335-4342. 

Order of discharge — “ Contracting debts without 
expectation of being able to pay ” — Damages in 
divorce suit.] — See pp. 554-555, Nos. 5102-5105. 

Damages in action for breach of 

promise.] — See p. 555, Nos. 5100-5107. 

Damages & costs incurred by married 

woman in libel action — Release from custody.] — 
See p. 587, No. 5372. 

Release of debts — Damages in divorce suit.] 

—See p. 577, Nos. 5306-5307. 

Debts due from wife before marriage — Dis- 
charge of husband.] — See p. 585, Nos. 5355 -5350. 


Part XMI - Matrimonial Causes. 


Sect. 1.— DIVORCE DIVISION. 

Sub-sect. 1. — The Court. 

2312. Description of.] — -Anon. (1875), Times. 
Nov. 10. 

2313. Administration of law & equity by.] — 

Marshall v. Marshall, No. 2492, post. 


Sub-sect. 2. — Business of the Court. 

Sec Courts, Vol. XVI., pp. 129, 1 30, Nos. 269-277. 

2314. Hearing cause in camera — In interests of 
public decency — Charges of abominable character - 
Public requested to retire.] — Cohen v. Cohen 
(1897), 13 T. L. K. 255. 


PART XIII. SECT. 1, SUB-SECT. 1. 

k. Constitution of.] — Tho et. for the 
trial of matrimonial causes, at the 
passing of 23 Viet. e. 37, consisted of 
a judge of tho Supreme OL. as vice- 
president., & two members of the 
Executive Council. — Ex n. Chase 
(1866), 6 All. 3 J) 8. — CAN. 


1. Jurisdiction — Supreme Court — 
British Columbia.] — The Supreme Ct 
of British Columbia has in Jiritisl 
Columbia all tho jurisdiction conferret 
on the “ Ct. for Divorce and Matri 
monial Causes ” under Matrimonia 
Causes Act, 1857, as amended by 2] 
& 22 Viet. c. 108. — M. (falsely callei 

S ) v. S (1877), 1 B. C. It 

pt. 1, p. 25.— CAN. 


m. — — 7— - v .] -Sheppard v. 

Sheppard (1908), 13 B. C. It. 486. 

— CAN. 


n. 


— j if /icc it ap 

peals .] — Full ct. Of Supremo Ct. o 
British Columbia possesses no juris 
diction to hear appeals, final or inter 
locutory. in divorce matters.- -Browi 
v . Brown (1909), 14 B. C. It. 142 
10W. L. It. 15.— CAN. 

o. Ontario. ] — The III#?] 

Ct. of Justice for Ontario has no juris 
diction to declare invalid a marriage 
within the prohibited degrees of con 
sanguinity. — May v. May (1910), 11 
O. W. It. 515 ; 2 O. W. N. 413; 2! 
O. L. R. 559.— CAN. 


p. — . „ Supremo 

Ct. of Ontario has no power to make 
a declaration annulling an ulleged 
marriage. — Prowd v. Spence (1913), 
24 O. W. It. 329 ; 4 O. W. N. 998 ; 10 
D. L. It. 215— CAN. 

Q. — - r 

Ct. of Ontario has no jurisdiction 
to entertain an action brought for 
the purpose of having declared void 
a marriage which has been duly 
solemnised, unless the ease can be 
brought under Marriage Act-, K. S. O., 
1914, c. 148, s. 3G. — ItETD v. Aull 
( 1914), 26 O. W. 11. 365 ; 6 O. W. N. 
372 ; 19 1). L. It. 309 ; 32 O. L. It. 
68.— CAN. 

r. —Manitoba.] — Tho juris- 
diction of the Ct. of K. B. to deal 
with divorce 8c matrimonial causes 
nover having been recognised by tho 
cts. of Manitoba, a potition, to which 
resp. did not appear, for an order 
declaring a marriage null & void was 
dismissed, on the ground that a single 
judge, even if convinced that the juris- 
diction does exist, should not render 
an authoritative decision to that 
effect in a case whore there is no pro- 
bability of appeal. — W. v. W., [1917] 
2 W. W. it. 1029 ; 35 D. L. 11. 207.— 
CAN. 

s. * .] — The Matri- 
monial Causes Act, 1857 (o. 85, Imp.) 
enacts a substantive law of divorce & 


matrimonial causes, which by virtue 
of 51 Viet. c. 33 (Dora.), b. 1, is in force 
in the province of Manitoba, & the 
Ct. of K. B. of that province has juris- 
diction to administer that law. — 
Walker v. Walker, [1919] A. C. 917. 
—CAN. 

t. Alberta .] — Matrimonial 

Causes Act, 1857 (c. 85), Imp., en- 
acts a substantive law of divorce & 
matrimonial causes, which by 49 Viet, 
c. 25, JJoin., s. 3, is iri force in tho 
Province of Alberta, & the Supreme 
Ct. of that Province has jurisdiction to 
administer that law. — Hoard v. Board, 
A.-G. for the Province of Alberta 
Inter ven ant, [1919] A. C. 956.- - 
CAN. 

a. Saskatchewan .] — Tho 

law of England as established by 
Divorce & Matrimonial Causes Act, 
1857, forms part of tho substantive law 
of Saskatchewan & any rights under 
that Act in Saskatchewan may bo 
enforced in tho Ct. of K. B. — Fletcher 
v . Fletcher & Laviolette, 119201 
1 W. W. U. 5 ; 50 D. L. K. 23 ; 13 
Sask. L. 11. 51.— CAN. 

PART. XIII. SECT. 1, SUB-SECT. 2. 

b. Bearing cause in camera.] — In 
the absence of statutory provision 
to tho contrary the jurisd lotion of the 
High Ct. must be exorcised In open ct, 
— Dickason v. Dickason (1913), 17 
C. L. It. 50— AUS. 
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2315. In interests of administration of 

Justice — Court may direct.] — De Lisle v . De 
Lisle (1904), Times , Mar. 15. 

2316. -.] — In cross-suits for 
divorce, the case for the wife having been opened 
in public, & the wife, on being called as a witness, 
finding it almost impossible to give her evidence 
by reason of the presence of people in ct., the 
President directed this part of the case to be 
heal'd in camera. — Moosbrugger v. Moos- 
brugger, Moosbrugger v. Moosbruoger & 
Martin (1913), 29 T. L. R. 658. 

.] — See Courts, Yol. XVI., pp. 129, 130, 

Nos. 269-277. 


Sub-sect. 3. — How Practice and Pro- 
cedure Governed. 


See It. S. C. Ord. 78, r. 1 (d) ; Matrimonial 
Causes Act, 1857 (c. 85), 1858 (c. 108), 1859 
(c. 61), 1860 (c. 144), 1864 (c. 44), 1806 (c. 32), 
1873 (c. 31), 1878 (c. 19), 1884 (c. 08), 1907 (c. 12); 
Divorce Amendment Act, 1868 (c. 77) ; Supreme 
Court of Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 176-200 ; Matrimonial Causes Rules, 1924. 

2317. Whether rules of Supreme Court ap- 
plicable.] — In a petition by a husband for dis- 
solution of marriage, petitioner applied for an 
order that resp., who was a minor, should make 
the usual affidavit as to documents. The only 
issue in the suit was that of adultery : — Held : 
(1) as Mayor v. Collins (1890), 24 Q. R. T). 361 
turned upon the rules of the Supreme Ct., it was 
not applicable, since by Ord. 08, r. 1 (d), those 
rules do not apply to proceedings for divorce. 

Qu, : whether an order for discovery cannot be 
made against an infant in proceedings for divorce. 

(2) In the present ease an order ought not to 
be made, for that discovery ought not. to be re- 
quired from a party to divorce proceedings when 
it is sought for no other purpose than to prove 
such party guilty of adultery. 

Discovery was enforced, both in the Eccle- 


siastical Cts. & in the Ct. of Chancery, long before 
parties to suits in those Cts. were competent 
witnesses in such suits, & the statute [Evidence 
Further Amendment Act, 1869 (c. 68 )J in question 
does not, in truth, relate to discovery at all. A 
very little reflection will show' that, in suits for 
dissolution of marriage, discovery, whether by 
interrogatories or affidavit of documents, may be 
perfectly consistent with the provisions of that 
Act. 1 n every such suit the marriage of the parties 
lias to be proved ; discovery addressed to that 
subject may be wanted, &, if wanted, is clearly 
perniissible. Again, in a wife’s suit for dissolu- 
tion on the ground of adultery & cruelty or deser- 
tion, discovery as to these last matters is equally 
permissible. On the other hand, adultery being 
an ecclesiastical offence, & the recognition of 
this state of the law by the Legislature being 
obvious from the prohibitory words in the statute, 
it would be wrong to compel discovery by means 
of interrogatories, the object of which is to obtain 
answers tending to show that the person interro- 
gated has been guilty of adultery (Lindley, L.J.). 
— Redfern v. Redfern, [1891] P. 139; 60 

L. J . P. 9 ; 64 L. T. 68 ; 55 J. P. 37 ; 39 W. R. 
212 ; 7 T. L. R. 157, C. A. 

Annotations :—As to { 1) Reid. Curtis v. Mnndy, [1892] 2 



Mentd. Hensley v. Hensley & Nevin (1920), 122 L. T. 814. 


2318, Where no express provision in Divorce 


Court Rules.] — The Rules of the Divorce Ct. must 
not be taken as exhaustive, & where they fail to 
meet any particular case the Ct. may follow the 
rules of the Supreme Ct,, notwithstanding the 
provision of Ord. 68, r. 1, that they shall not 
affect the procedure or practice in proceedings for 
divorce & other matrimonial causes, except where 
expressly provided. 

So, in a case where a wife petitioner was suing 
in formd 'pauperis for a divorce, on the ground of 
her husband’s adultery & cruelty, & resp. was of 
unsound mind, &> confined as a pauper lunatic 
in an asylum, the ct. in the absence of any express 
provision in rule 196 of the Divorce Ct. Rules 
applicable to the particular case : — Held : the 
practice laid down for the other Divisions of the 
High Ct. by Ord. 13, r. 1, ought to be followed, & 
adjourned the case in order that petitioner might 
apply that the official solr. or some other suitable 
person might be appointed as guardian ad litem 
to such rosp. 

A wife petitioned in formd pauperis . The hus- 
band was a lunatic not so found by inquisition. 
The husband was served with the petition in the 
presence of the medical superintendent & an 
attendant at a pauper lunatic asylum where he 
was confined. No appearanco was entered. On 
the petition coming on for hearing : — Held : an 
adjournment ought to be granted that a guardian 
ad litem might be appointed to resp. — Giles v. 
Giles, [1900] P. 17 ; 69 L. J. P. 26 ; 81 L. T. 
823 ; 48 W. R. 288. 

AmwUdions : — Apld. Myers v. Myers, Carpcndole, Radford 

& Tliom, 11918 J P. 260. Refd. Bullus v. Bullus (1910), 

102 L. T. 399 : Do Gasquet James r. Boi win (1914), 

30 T. L. R. 329 ; Paspati v . Paspati, [1914] P. 110 ; 

B. v. B., [1924 J P. 176. 

2319. .] — (1) Divorce Ct. lias an in- 

herent jurisdiction to order separate trials of 
different issues in a matrimonial suit in order to 
ensure that equal justice may be done between 
all parties. In the absence of any precise rule 
of practice in the Divorce Rules or statutes, the 
Ct. may be guided by the Rules of the Supreme 
Ct. e.f/. Ord. 36, r. 7. The jurisdiction should be 
exercised sparingly & on the principle that so far 
as possible no disadvantage should be imposed on 
any particular party to the proceeding. 

(2) The right to apply for separate trial of an 
issue or issues belongs to all the parties to a suit 
indifferently, & not to co-resps. only. — M yers v . 
Myers, Carpendale, Radford & Thom, [1918] 
P. 260 ; 87 L. J. P. 159 ; 119 L. T. 343 ; 34 
T. L. R. 464 ; 62 Sol. Jo. 653. 

Sec, now , Matrimonial Causes Rules, 1924, r. 97. 

2320. Practice of Ecclesiastical Courts followed — 
Proceedings other than to dissolve marriage.] — 

(l) By Matrimonial Causes Act, 1857 (c. 85), s. 22, 
it is enacted that in suits for judicial separation, 
the Ct. for Divorce shall proceed, & act, & give 
relief on principles & rules as nearly as may be 
conformable to those on which the Ecclesiastical 
Cts. gave relief, but subject to the provisions con- 
tained in the Act ; & to the rules & orders 
under the Act; & by sect. 51 the ct., at the 
hearing of any suit or petition under the Act, has 
authority to make such order as to costs as to it 
may seem just. By rule 159 (1865), the ct. re- 
serves to itself the power to refuse the wife her 
costs if the decision of the ct. is against her : — 
Held : although by the ordinary practice of Eccle- 
siastical Cts. the wife, unless she had a separate 
income, was entitled in every case to her costs 
of suit, rule 159, which varies from that practice, 
has been properly made, & gives a reasonable & 
lawful discretion to the ct. in the matter of costs. 
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Husband and Wipe. 


Seel. 1 . — Divorce Division: Sub-sect. 3. Seels. 2 
3 : Sub-sects. 1 

(2) Alimony is payable to the wife on an appeal, 
unless it shall appear to the ct. that such appeal 
is frivolous & vexatious, or she has been guilty 
of laches.— Jones v. Jones (1872), L. It. 2P. & 
D. 333 ; 41 L. J. P. & M. 53 ; 26 L. T. 106 ; 20 
W. B. 449. 

Annotations . As to (1) Refd. Butler v. Butler (1890), 15 
P. I). 126. As to (2) Refd. Dunn v. Dunn (1888), 13 
* • 

2321. .] — By Matrimonial Causes Act, 

1857 (c. 85), s. 22, “ In all suits & proceedings, 
other than proceedings to dissolve any marriage, 
the ct. shall proceed Sc act & give relief on prin- 
ciples Sc rules which, in the opinion of the ct., 
shall .be as nearly as may be conformable to the 
principles & rules on which the Ecclesiastical 
Cts. have hitherto acted & given relief .’ * In a 
proceeding for a divorce a rnensd ct ihoro on the 
ground of cruelty, where the parties resided within 
its jurisdiction at the commencement of the suit, 
an Ecclesiastical Ct. would have granted relief 
irrespective of their domicil, & it would have made 
no difference that the necessity for protection 
arose in consequence of cruelty committed out- 
side its jurisdiction, where the apprehension of 
further acts of cruelty remained. Petitioner for 
a judicial separation had been, before her marriage, 
a domiciled Englishwoman. Her husband’s 
domicil was in Australia, where, after her marriage, 
she resided with him. Owing to cruelty com- 
mitted by him while they were travelling in Italy, 
she sought the protection of her parents in Eng- 
land, & established a home for herself & her 
children in this country. He followed her here 
Sc required her to return to him with the children, 
which she was afraid to do owing to her appre- 
hension of a repetition of the cruelty. At the 
commencement of the suit both parties were 
living within the jurisdiction : — Held : the ct., 
exercising the power of the Ecclesiastical Ot. under 
the sect., had jurisdiction to entertain the suit. 

If the ct. grants a wife a judicial separation 
under such circumstances, it has also power to 
give her the custody of the children of the mar- 
riage. — Aiimytage v. Armytage, [1898] P. 178 ; 
67 L. J. 1>. 00 ; 78 L. T. 689 ; 11 T. L. B. 480. 
Annotations : — Apld. Ohetti v. Ohetti, 11909] I\ 67. 
Apprvd. & Folld. Anghinelli v. Anghinelli, (1918] P. 24 7. 
Consd. Graham v. Grahum, (1923] P. 31, Refd. Von 
Eckliardstcin v. Von Eokhardstein (1907), 23 T. L. It. 
539 ; Payment v. Payment & Stuart, Chapman v. Chap- 
man & Burnt, [1910] P. 271; Piera v. ltiera (1914), 
112 Jj.T. 223 ; Lord Advocate r.Jaffroy, [1921] 1 A.C.146. 

2322. Application of Matrimonial Causes Act, 
1859 (c. 61) — To rules & orders already published.] 

— (1) The ct. is not in a position to deal with a 
petition for custody of children brought under sect. 4 
of above Act until both parties are before the ct. 

(2) The rules & orders already published do not 
apply to above Act. 

(3) The ct. will not after a decree for judicial 
separation make an ad interim order for the 
custody of children under sect. 4 of above Act, 


except upon application made by petition. — 
Stacey v. Stacey (1860), 29 L. J. P. M. & A. 63 ; 
8 W. B. 341. 

2323. Matrimonial Causes (Dominion Troops) 
Act, 1919 (c. 28) — Adoption by Dominions — Proof.] 

— Where a suit for dissolution of a marriage con- 
tracted in the United Kingdom by a member of 
His Majesty’s Forces domiciled in any part of 
His Majesty’s possessions to which above Act 
applies, has been brought in the English cts., 
the adoption of that Act is proved by the pro- 
duction of the copy of the Act by the self-govern- 
ing Dominion adopting the above Act, in accord- 
ance with Evidence (Colonial Statutes) Act, 1907 
(c. 16), s. 1 (1). — Gibson v. Gibson (1920), 150 

L. T. Jo. 344 ; 37 T. L. B. 124 ; 65 Sol. Jo. 175. 

2324. Power to make, alter & revoke rules & 
orders.] — (1) The judge ordinary has power to 
make Sc to alter or revoke rules & orders concern- 
ing the practice & procedure of the ct. without 
the concurrence of the other judges. 

(2) A petition for an order for permanent 
maintenance, under Matrimonial Causes Act, 
1857 (c. 85), s. 32, must be presented in accord- 
ance with rule 96, after the decree nisi , & before 
the decree absolute ; & rule 98, which requires 
resp. to file an answer to it on oath, is a binding 
rule with which the ct. will not dispense except 
upon special grounds. The fact that it appears 
on the face of the petition that petitioner has a 
separate income, is not a ground on which the et. 
will dispense with that rule. 

The ct. must find out what is the ability of the 
husband & the fortune of the wife before it can 
act on the statute (per Our.). — Charles v. 
Charles (1806), L. B. 1 P. & 1). 260 ; 36 L. J. P. 
& M. 17 ; 15 L. T. 416. 

Annotation: -As to (I) Folld. Wilson v. Wilson (1871), 

L. U. 2 P. & D. 3 1 1 . 

2325. — -.] — (1) The judge ordinary has power 
to make rules & orders for regulating the practice 
6c procedure of the Ct. of Divorce. 

(2) A party who appears absolutely & not under 
protest, cannot plead to the jurisdiction & delay 
filing an answer on the merits, until the question 
of jurisdiction raised by the plea be determined, 
but in his answer on the merits he may also plead 
the matters on wliich lie relies as showing that 
there is no jurisdiction. — Wilson v. Wilson & 
Howell (1871), L. U. 2 P. & D. 341 ; 41 L. J. P. & 

M. 1 ; 25 L. T. 600 ; 20 W. B. 125. 

See, now, Supreme Court of Judicature Act, 
1255 (c. 49), s. 99. 

Variation of settlements.] — See Sect. 22, sub- 
sect. 5, post. 

Security for costs .] — See Sect. 9, sub-sect. 4, post. 

Discovery of documents.] — See Discovery, 
Vol. XVIII., pp. 52, 53, Nos. 98-104. 


Sect. 2.— MARRIAGES VOID AB INITIO. 
Requisites of valid marriages.] —See Part II., 
Sect. 2, ante. 


PART XIII. SECT. 1, SUB-SECT. 3. 

2324 I. Power to make, alter & revok 
rules cC’ orders .] — Tho Ct. of Divorce? <! 
Matrimonial OaiiHos, cHtabliahod i 
this province by 23 Viet. c;. 37, & con 
tlnued to tlie pix*Hont time unde 
B. N. A. Act, as. 129, 130, is a civ 
provincial ct., & tho provincial leprk 
ature has the exclusive right, to refl- 
ate tho procedure therein. — F its 
RANDOLPH v. F. (1919), 45 D. L. H 
529 ; 46 N. B. R. 259. — CAN. 


c. Whether English rules apply to 
India .] — The principles Sc rules which 
obtain in the Divorce Ct. in England 


aro to he applied, as nearly as may be, 
in India, under tho Indian Divorce Act, 
1869. — Hay v. Gordon (1872), 21 
W. It. 11.— IND. 

d. . ] — J OfiKPH V. Tt AM AMA (1922), 

I. L. n. 45 Mad. 982. — IND. 

PART XIII. SECT. 2. 

e. Evidence must be (dear. 1 — The 
high ct. of justice has jurisdiction, 
where a marriage correct in form is 
ascertained to bo void de jure by reason 
of the absence of some essential pre- 
liminary, to declare tho samo null & void 
ah initio ; hut nothing short of tho most 


clear & convincing testimony will justify 
the interposition of tho ct. — W adh- 
woiith v. McCord (1886), 12 S. C. Jt. 
466; affd . 14 App. Cas. 631.— CAN. 

f. .1 — Lawless v. Chamberlain 

(1889), 18 O. It. 296.— CAN. 

g. .] — Dilts v. Warden (1912), 

22 O. W. It. 228 ; 3 O. W. N. 1319 ; 
5 D. L. It. 186.— CAN. 

h. .] — IIardteu. Harpik(1900), 

7 Terr. L. It. 13.— CAN. 

k. One party under 18 years 

of age — Marriage not consummated .] — 
The ct. will not doclaro a marriage 



Part XIII. -Matrimonial Causes. 


Sect. 3.— VOIDABLE MARRIAGES. 

Sub-sect. 1. — In General. 

2326. Continue as marriages till dissolved.]— (1 ) A 
man divorced by reason of perpetual impotency 
m h i m self marries again , the issue of the second 
marriage is legitimate. 

(2) A voidable marriage continues a marriage, 
tiU it is dissolved.— Buky’s Case (1598), 5 Co. 
Rep. 98 b; 2 Dyer 179 a; 77 E. R. 207; sub 
Morrice v. Webber, 1 And. 185 ; 2 Leon. 
169 ; Moore, K. B. 225. 

^notations :~As to (1) Refd. Harris v. Austin (1615), 3 

?^kM 6 ^ Na . pl ^ r 1 \£2'P ep » G915J 3 p - 184. As to 
* 4£onn s Case (1607), 7 Co. Rep. 42 b. ; Frampton 

TTn^ 0phen8 T 3 (188 ^ ) '„ 2 , 1 Ch! *>• 164. Genially , 
Harrison v. Burwell (1670), 2 Vent. 9. 

2327. Cannot be avoided after death of either 
party.] -—A voidable marriage cannot be rendered 
void, after the death of either of the parties. 

J.he canonical disabilities such as . . . certain 
corporal infirmities only make the marriage void- 
able & not ipso facto void until sentence of nullity 
be obtained (Sir John Niciiol). — Elliott v. 
Gurr (1812), 2 Phillim. 16 ; 161 E. R. 1004. 


Sub-sect. 2. — For Impotence. 

A. In General . 

2328. General rule.] -The English law of the 

validity of marriage is clearly defined . . . There 
must not be incapacity in the parties to marry 
. • . as respects physical capability (Jeune, P.). 
—Moss v. Moss, [1897 j P. 203 ; 00 L. J. P. 154 • 
77 L T. 220 ; 45 W. It. 035 ; 13 T. 1, R. 459 ’ 

Annotations : Retd. Holt v. Hnlt (1!)(>8), 72 J. 1». ,| ( >. .ISO • 

Cramp v. Crump & Krrcmau, [lit 20] J *. 17,8. 

2329. Grounds for granting relief.]— A husband 
having been about eighteen years married, & 
having constantly cohabited with his wife for 
several years, instituted a suit for nullity by 
reason of the incurable malformation of the wife : 
--Held: (1) time alone will not, but, coupled 
with other fads proving insincerity, will operate 


as a bar to such a suit ; (2) lapse of time must 
be accounted for ; (3) when the purposes of mar- 
riage are defeated by impotency on either side, 
the law provides a remedy, according to the cir- 
cumstances of the case. — B n v. B n 

(1854), 1 Ecc. & Ad. 248 ; 23 L. T. O. S. 99 ; 

104 E. R. 144 ; sub nom . B N v. M e 

(falsely calling herself B n), 2 Rob. Eccl. 

580, P. C. 

Annotations: — As to (1) Consd. Anon. (1857), Dca. & Sw. 

295 ; H (falsely called C ) v. C (1860), 1 

Sw. & Tr. 605 ; Matthews v. Matthews (1860), 3 Sw. & 
Tr. 161 ; W. (falsely called R.) v. R. (1876), 1 P. D. 405. 
Refd. M. (otherwise D.) v. I). (1885), 10 P. D. 75. As to 
(2) Refd. Castlodeu v. Castloden (1861), 9 H. L. Cas. 
187. Generally, Refd. Cuvrll v. Princo (1866), 15 L. T. 
83; Napier u. Napier (1915), 84 L. J. P. 177. Mentd. 
Scott v. Scott, [1912] P. 241. 

2330. .] — The ground of the interference of 

the ct. in cases of impotence is the practical 
impossibility of consummation. In a case where 
the parties had cohabited for two years & ten 
months, & the man’s capacity & desire to con- 
summate were not questioned, the ct. being 
satisfied of the bona fides of the suit, & of the 
practical impossibility of consummation, in con- 
sequence of the condition of the woman, pro- 
nounced a decree of nullity, although there was 

no structural defect in the woman. — G v. 

G (1871), L. R. 2 P. & D. 287 ; 40 L. J. P. 

& M. 83 ; 25 L. T. 510 ; 20 W. R. 103. 

Annotations : — Apld. H. v. P. (falsely called II.) (1873), 

L-.Jk 3 P. & D. 1 26. Consd. S. v . A. (otherwise H.) (1878), 
£ H. 72. Apld. Dickinson v. Dickinson, [1913J P. 198. 
Refd. G. v. G. f [1924J A. C. 349. 

2331. Impotence must exist at time of marriage.] 

I think there is enough to satisfy the court, 
that, at the time when this marriage took place, 
there was incompctency, on the part of the man, 
to perform the duties of marriage ; a capacity 
to perform which is necessary to render it valid 
(Slit William Scott). — Greenstreet (falsely 
called Cumyns) V. Cumyns (1812), 2 llag. Con. 
332 ; 2 Phillim. 10 ; 161 E. R. 761. 

Annotations •— Refd. A. (falsely called B.) v. B. (1853), 1 
Ecc. & Ad. 12 ; Hall v. Wriglit (1859), E. B. & E. 765 : 
M— (falsely called H ) v. II (1864), 3 Sw. & 


Tr. 517. 


contract null & void, oven though one 
of the parties is under 18 years of age, 
no evidence has been adduced on 
deiL.’s behalf, & tho consent of the 
1 n °t been obtained, unless 
plfrr. gm\s satisfactory proof that after 
tho ceremony there 1ms not occurred 
that which, if a valid marriage had 
taken place, would have boon a con- 
summation thereof. — S abourin v. Bar 
dorf, [1923] 3 D. L. R. 399 
O. L. R. 232.— CAN. 
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PART XIII. SECT. 3, SUB-SECT. 1. 

l. May be adopted .] — A contract of 
marriage, induced by tho fraud of 
one of the parties, may, like any other 
contract, bo adopted by the innocent 

x A N J) i’. Alexander, 
[1920] S. C. 327.— SCOT. 

m. Misconduct before marriage.] — 
A nte -nuptial iucontincnco on tho part 
of a wife, oven though fraudulently 
concealed from her husband, cannot be 
made a ground by tho husband for 
obtaining a decree for nullity of 
marriage.— Paton v. Paton (1909), 28 

IN- Ail Li It. old, N,Z. 

n. -•]— -HWd .• irrelevant as a 
defence against a declarator of man*! - 

adherence & aliment to allege 
that the woman had previously to her 
marriage with defender had carnal 
connection with his full brother & had 
concealed that circumstance from the 
defender. — H amilton v.W yllie (1827) 

51?.^-SCOT° f Se88,) 716 1 2 Fa °* ^ ol k 

o. .] — Concealment by a woman 


from her husband at the time of 
their marriage that she was pregnant 
to another man entitled the husband 
to have the marriage declared null & 
void. — Stein v. Stein , [1914] S. n. 

P* *1 Tho fact that a woman, 
who is at the time pregnant, has 
brought about her marriage to her 
husband either by fraudulently inducing 
him to believe that he is the cause of 
her pregnancy, which is in fact due to 
another, or by fraudulently concealing 
from him the existence of such a condi- 
tion of pregnancy, does not afford the 
husband a ground for obtaining a 
decree of nullity of marriage. — L ang 
® e LANO. [1U21 ] S. C. 44 ; 58 So. I., U. 
mOi bCOTi 

PART XIII. SECT. 3, SUB-SECT. 2.— 

A. 

2329 i. Grounds for granting relief .] — 
Where consummation of the marriago 
1 r, on the part of the husband, a 
practical impossibility, the wife is 
entitled to a docroo of nullity of 
marriage. — P. (otherwise C.) v. P. 
(1905), 11 B. C. R. 369.— CAN. 

2329 ii. .] — A decree of nullitv of 

marriage cannot bo granted upon 
ovidence of wilful persistent refusal to 
submit to marital Intercourse alone, it 
is necessary to prove facts from which 
an inferenco of incapacity can be 
drawn. The only ct. in which such a 
decree can bo validly granted, is that 
having jurisdiction over the domicile. — 
Barnes v. Barnes (1921), 63 D. L. It. 


680 ; 14 Sask. L. R. 505.— CAN. 


2329 iii. 


-.] — Wilful wrongful re 


fusal of marital intercourse docs not in 
itself justify the ct. in annulling a 
marriage, unless such refusal has con- 
tinued for a Jong enough period, which 
has been fixed at three years, to raise 
the inference that tho refusal arises 
from incapacity. — K. v. K., 11921] 1 
W. W. R. 1072 ; 57 D. L. R. 746.— 
CAN. 


2329 iv. 


— Permanent & incur* 


able impotency, existing at such time He 
of such nature as to render complete 
He natural sexual intercourse between 
tho parties practically impossible is a 
good ground for annulment of marriage. 
Impotency has been taken to mean 
physical & incurable incapacity from 
entering into the marriage, that is, 
incapacity to consummate the marriage. 
— Birendra, etc. v. Hemlata, etc. 
(1920), I. L. It. 48 Calc. 283.— IND. 

2331 i. Impotence must exist at lime 
of marriage .] — Tho wilful, persistent & 
wrongful refusal of the wife to allow 
marital intercourse is not of itself 
sufficient in law to justify a decree 
declaring tho marriage a nullity. To 
justify such decree something must bo 
shown from which it can be inferred 
that tho wrongfid refusal resulted from 
incapacity or impotence existing at 
the time of tho marriage ; & such 

wrongful refusal, though wilful & 
persistent, is not of itself sufficient for 
that purpose. — B. v. B., A.-G. for 
Saskatchewan Intervener, [1921] 

3 W. W. R. 558 —CAN. 
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Husband and Wife. 


Sect . 3. — Voidable marriages: Sub-sect. 2, A ., if. 

2332. .] — To found a sentence of nullity by 

reason of impotency, the impediment must be 
shown to have existed at the marriage & to be 
incurable. Scmblc : an impediment not natural 
but supervening is no ground of nullity. 

A man of sixty who marries a woman of fifty-two 
should be contented to take her tarn quam soror (Sir 
John Nicholl). — Brown v. Brown (1828), 1 Hag. 
Ecc. 623 ; 102 E. K. 065. 

Annotation : — Refd. W v. H (falsely called W ) 

(1861), 2 Sw. & Tr. 240. 

2333. Marriage only rendered voidable by.J — 
Elliott v. Gcjkr, No. 2327, ante. 

2334. .J — (1) Impotence does not render 

a marriage void, but only voidable. 

(2) A question as to the impotence of either 
conjunct as a ground for nullity can only be raised 
in the Matrimonial Ct., & during the joint lives 
of both conjuncts. The question can be raised 
by no person whatever except the non-impotent 
conjunct. — A . v. B. (1808), L. B. 1 P. & D. 559 ; 
17 W. B. 14 ; sub nom. P. v. S,, 37 L. J. P. & M. 

80 ; sub nom. v. , 19 L. T. 22 ; sub nom. 

Anon., 32 J. P. 743. 

Annotation : — Refd. Halpin (otherwise Boddington) v. 
Boddington (1881), 29 W. It. 444. 

2335. When relief sought — Joint lives of spouses.] 

— A. v* B. (1808), No. 2334, ante • 

Effect of delay in bringing proceedings.] — See 
Sect. 7, sub-sect. 4, B. (d) i., post. 

2336. Effect of second marriage & issue — After 
decree obtained.] — Stafford v . Mongy (1595), 
2 Dyer 179 a, n. ; 73 E. K. 394. 

2337. .] — Essex’s (Countess) Case 

(1013), 2 State Tr. 785 ; 1 Hargrave’s State Tr. 
307 ; 2 Dyer 179 a, n. ; 73 E. B. 394. 

Annotation: — Refd. C. (otherwise H.) v. C. f [1921] P. 399. 

2338. .] — Bury’s Case, No. 2320, 

ante. 

B. Who may seek Relief. 

2339. Whether impotent spouse may bring 
petition — Failure to prove impotency.] — Harris 
(otherwise Ball) v. Ball (1790), cited 3 Pliillim. 
at p. 155 ; 101 E. K. 1280. 

Annotation s : — Refd. Briggs v. Morgan (1820), 2 Hag. 
Con. 324 ; Norton v. Seton (1820), 3 Phillim. 117; 
Miles v. Chilton (otherwise Miles) (1849), 1 Rob. Keel. 

681 ; B n v. B— n (1854), 1 Ecc. &Ad. 248. Mentd. 

Ferrers ». Ferrers (1791), 1 Hag. Con. 130. 

2340. — — .] — A man not allowed to plead his 
own natural impotency as a ground for a sentence 
of nullity of marriage. — Norton v. Seton 
(falsely called Norton) (1819), 3 Pliillim. 147 ; 
161 E. B. 1283. 

Annotations :—Cousd. Miles v. Che] ton (otherwise Miles) 
(1849), 1 Rob. Ecol. 684 ; G. v. G. (falsely called IC.) 


(1908), 25 T. h. R. 328. Refd. B n v. B n (1854). 

1 Ecc. & Ad. 248 : IT (falsely called C ) v . C 

(I860), 1 Sw. Sc Tr. 605 ; Halpin (otherwise) Boddington 

v. Boddington (1881). 29 W. R. 444. 

2841. .] — A. v. B. (1868), No. 2334, ante. 

2342. Discretion of court.] — G. v. G., 

(FALSELY CALLED K.) (1908), No. 2360, post. 

2343. Woman no longer vlrgo Intacta.] — 
Serrell v. Serrell & Bamford, No. 4334, post. 

2344. Application to make decree nisi absolute — 
Not maintainable by respondent.] — The ct. will not 
upon the application of reap, make a decree nisi 
absolute for nullity of marriage by reason of the 
impotence of resp. — Halfen (otherwise Bod- 
dington) v . Boddington (1881), 6 P. D. 13 ; sub 
nom. Ualpen (otherwise Boddington) v. Bod- 
dington, 50 L. J. P. 01 ; 44 L. T. 252 ; 29 W. B. 
444. 

Annotation : — Apld. Lewis v. Lewis, [1892] P. 212. 

2345. Impotence quoad hanc et quoad 

hunc.] — If the ct. is satisfied that a marriage lias 
not been & that, quoad hanc ct quoad hunc , it 
cannot be consummated by the spouses, although 
no impediment to consummation is clear or 
apparent in either of them, the ct. is justified in 
annulling the marriage. In a case of this descrip- 
tion, where there are cross-prayers for relief, a 
decree nisi may bo pronounced at the suit of both 
parties, leaving both or either of them to apply for 
the decree to be made absolute. 

There will be a decree nisi & an order for costs 
against the husband, as tho wife appears to have 
no separate estate (Barg rave Deank, J.). — G. v. 
G., [1912] P. 173 ; 81 L. J. P. 90 ; 100 L. T. 017 ; 
28 T. L. B. 481. 

— — .] — Sec , generally , Sect. 25, post. 

C. What Constitutes Impotence . 

2346. Consummation practically impossible ~ 
Absence of malformation or structural defect. J — 

G v. G (1871), No. 2330, ante. 

2347. .] — In an action by a husband 

against liis wife for a decree of nullity of marriage 
on the ground of impotency, it was proved that 
the husband, whose potency was admitted, made 
frequent attempts extending over a protracted 
period to consummate the marriage, but failed 
owing to the unreasoning resistance of the wife, 
So that this resistance continued after she had 
formally consented to perform her conjugal duty. 
The medical examination of the wife showed that 
there was no structural incapacity. The parties 
were on affectionate terms : — Held : the con- 
clusion to be drawn from the evidence was that 
the wife’s refusal was due, not to obstinacy or 
caprice, but to an invincible repugnance to the 
act of consummation, resulting in a paralysis of 
the will which was consistent only with incapacity, 


q. Jurisdiction — High Court. ] — The 
High Ct. has no jurisdiction to enter- 
tain an action to have a marriage 
declared null & void by reason of the 
alleged incapacity & impotence of one 

of the parties. — T v. B (1907), 

10 O. W. R. 1030 ; 15 O. L. It. 224.— 
CAN. 

r. .] — The High Ct. has no 

I>ower to declare a marriage a nullity 
on the grounds of impotency. — L eakjm 
v. Lkakim (1912), 23 O. W. It. 227 ; 4 
O. W. N. 214 ; 0 D. L. 11. 875.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 2.— 

B. 

b. Suit by impotent spouse.}— An 
impotent man cannot maintain a 
nullity -suit merely on the groundB of 
his own impotency. But if the woman 
repudiates all relation of wife & the 


obligations of the marriage contract tho 
impotent man may show that there Is 
no verum matrimonium & maintain 
Buch a suit. — A. v. A. (sued as B.) (1887), 
19 L. It. Ir. 403.— IR. 

PART XIII. SECT. 3, SUB-SECT. 2.— 

C. 

2346 1. t'onsummatum practically im- 
possible — Absence of malformation or 
structural defect.) — 111 a suit brought 
by a wife for nullity of marriage it was 
roved that the marriage had never 
een consummated, tho cause being 
the impotency of the husband, althougn 
there was no malformation or apparent 
incapacity disclosed by inspection. 
Tho cohabitation had lasted for one 
year & eight months, of which period 
the parties had oocupied tho same bod 
for about a year ; — Held : in those 


oiroum stances n decree nisi was 
granted. — II. (falsklv called T.) r. 
T. (1893), 11 N. Z. L. R. 760.— N.Z. 

2346 ii. .] — The marriage 

between a husband Sc wife, who lived 
on affectionate terms Sc ueither of 
w r hom suffered from any structural 
defect, was never consummated owing 
to the wife’s refusal to permit inter- 
course throughout a prolonged period 
in which the husband made repeated 
but unsuccessful attempts, the refusal 
being persisted in c veil after tho wife 
had formally consented to perform her 
conjugal duty : — field : the wife’s 
refusal was not clue to obstinacy or 
caprice, hut to an invincible repugnance 
to the sexual act which amounted to 
incapacity ; Sc the husband, accord- 
ingly, was entitled to a decree of 
nullity. — G. v. G., [1924] S. C. (H. L.) 
42.— SCOT. 
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& the husband was therefore entitled to a decree 
of nullity. — G. v. G., [1924] A. 0. 349 ; 131 L. T. 
70 ; sub nom. Graham v. Keith (or Graham), 
40 T. L. B. 322 ; 68 Sol. Jo. 417, n. L. 

2348. - — Nervous hysteria of wife.]— In a suit 
of nullity it appeared, from the husband’s evidence, 
that whenever he had attempted to have inter- 
course with his wife the act had produced hysteria 
on her part, & that, although he had cohabited 
with her for more than three years, the marriage 
had never been consummated. The wife refused 
to submit to inspection. On the evidence of the 
husband the Judge Ordinary made a decree nisi 
to annul the marriage under the provisions of 
Matrimonial Causes Act, 1873 (c. 31). — H. v. P. 
(falsely called H.) (1873), L. K. 3 P. & D. 126. 
Annotation : — Consd. Dickinson v. Dickinson, [1913] P. 198. 


2349. Incurable disability.] — Brown v . Brown, 
No. 2332, ante . 

2350. Intercourse very imperfect.] — Sen- 

tence of nullity of marriage pronounced, by 
reason of a natural, incurablo malformation of the 
sexual organs of the female, those organs admitting 
of a partial connection only with the male. 

If there be a reasonable probability that the 
lady can be made capable of a vera copula , of the 
natural sort of coitus , though without power of 
conception, I cannot pronounce this marriage 
void. If, on the contrary, she is not & cannot be 
made capable of more than an incipient, imperfect, 
& unnatural coitus , I would pronounce the marriage 
void. In the % case first supposed, the husband 
must submit to the misfortune of a barren wife, 
as much when the cause is visible & capable of 
being ascertained, as when it rests in undiscover- 
able & unascertained causes. But when the 


co itus itself is absolutely imperfect, & unnatural, 
there is not a natural indulgence of natural desire ; 
almost of necessity disgust is generated, & the 
probable consequences of other connections with 
men of ordinary self control become almost certain. 
No man ought to bo reduced to this state of quasi 
unnatural connection, Sc consequent temptation, 
A, therefore, I should hold the marriage void 

(Dr. Eushington). — D e v. A g (falsely 

calling herself D e) (1815), 1 Bob. Eccl. 

279 ; 163 E. B. 1039. 

-Apld. L 


J- - 


. v. I. (othi'I'wiso ]) ) 

( 111-2), :iS T. I- U. U97. Reid. W— v. II- (falsely 
called \V— — ) (1801), 2 Hw. Sc Tr. 240 ; Lewis r. Hayward 
(1866), 35 L. J. P. Sc M. 105 ; Dickinson i\ Dickinson, 
11913J 1\ 198 ; C. v. C. (1921), 90 L. J. P. 315. Mentd. 
Scott v. Scott, [1912] P. 241. 


2351. — — Not where possibility of cure.] — 

(1) Incapacity to consummate a marriage is no 
ground for a decree of nullity, unless the incapacity 
be permanent. If there is a possibility that its 
cause may be cured, the ct. will not pronounce a 
sentence of nullity, although such cure may be 
highly improbable. 

S., a married woman, married E., on July 22, 
& lived with him until Sept. 23. She petitioned 
for a decree of nullity by reason of his inability 
to consummate the marriage. He did not appear. 
The report of medical inspectors negatived any 
apparent & incurablo defect on his part, but 
ascribed the non-consummation to incapacity 
caused by a long continued habit of self abuse, 
which, as further explained by then* vivd voce 


evidence, they considered might possibly, but not 
probably, be cured ; the question being one of 
moral restraint. There was no report of inspectors 
as to the condition of the woman, Sc their vivd 
voce evidence was equivocal as to proof of non- 
consummation from examination of her person. 
The ct. refused to make the decree. 

Qu. : whether in a case in which there is incur- 
able impotence a decree of nullity will bo pro- 
nounced where there has been only cohabitation 
for three months. Semblc : (2) in a suit by the 
woman for nullity of marriage on the ground of 
impotence, there must be a report by sworn medical 
inspectors as to the state of the woman ; (3) when 
the ct. rejects a petition for a decree of nullity, it 
will not decree a monition that the petitioner do 
return to cohabitation, unless such process is 

prayed by the resp. — S (falsely called 

E ) v. E (1863), 3 8w. Sc Tr. 240 ; 9 Jur. 

N. S. 698 ; 164 E. B. 1266 ; sub nom. Stagg 
(falsely called Edgecombe) v. Edgecombe, 
2 New Bep. 429 ; 32 L. J. P. M. & A. 153 ; 8 
Li. T. 643 ; 12 W. B. 19. 

Annotation : — Generally f Mentd. Scott v. Scott, [1012] P. 241. 

2352. Disability curable — By dangerous opera- 
tion.] — W v. H (falsely called W ) 

(1861), No. 4317, post . 

2353. Refusal to consent to cure.]— P. v . L. 

(falsely called P.) (1873), 3 P. D. 73, n. 

Annotations : — Expld. S. v. A. (otherwise S.) (1878), 3 P. D. 

72. Consd. G. v. G„ [1924] A. C. 349. 

2354. —.] — After a partial cohabitation 

of two years Sc eight montlis it appeared that the 
woman was impotent, but that she might probably 
be cured if she would submit to an operation 
involving no great risk of life. This she refused 
to do. The ct. made a decree nisi of nullity of 
marriage. — L. v. L. (falsely called W.) (1882), 
7 P. D. 16 ; sub nom . E. v. W. (falsely called E.), 
51 E. J. P. 23 ; 47 E. T. 132 ; 30 W. B. 444. 

2355. .] — A husband, on account of 

habits of self abuse, was unable to consummate the 
marriage. The medical evidence was to the 
effect that if he discontinued his practices for a 
year he would probably be able to consummate 
the marriage, but he refused to do so. Sc shortly 
after the marriage he left his wife. In a suit by 
the wife for nullity, the ct. pronounced a decreo of 
nullity. — J . (otherwise K.) v . .) . (1908), 24 T. E. B. 
622 ; subsequent proceedings , sub nom. Joseph 
(otherwise King) v. Joseph, [1909) P. 217. 

2356. Not mere incapacity of conception — Where 

intercourse possible.] — D e v. A o (falsely 

calling herself D E) (1815), No. 2350, ante. 

2357. .] — Incapacity by a woman to 

conceive is no ground for a decree of nullity of 
marriage ; therefore that relief was refused to 
a husband whoso wife had, before marriage, 
undergone a surgical operation which rendered 
her incapable of bearing children, but did not 

render sexual intercourse impossible. — E v. 

L (otherwise I) ) (1922), 38 T. L. B. 

697 ; 66 Sol. Jo. 613. 

2358. Impotence quoad hanc.] — Essex’s 
(Countess) Case (1613), 2 State Tr. 785 ; 1 Har- 
grave’s State Tr. 307 ; 2 Dyer, 179 a, n. ; 73 E. K. 
394. 

Annotation : — Consd. C. (otherwise H.) C., [1921] P. 399. 


2348 i. Nervous hysteria of 

wife .] — Where petitioner who seeks 1<o 
have a marriage annulled has proved 
wilful & persistent refusal of intercourse 
upon the part of resp. & it appears from 
the evidence that the marriage cannot 
be consummated through “ incapacity- 
on the part of resp. arising from 


nervousness, hysteria or uncontrollable 
aversion " a decree of nullity of 
marriage will be granted. — Edwards 
v. Clapitam (1923), 33 B. C. It. 277.— 

CAN. 

234811. * .] — Although wilful 

& persistent refusal by the wife of 
intercourse is not of itself a ground to 


support a decree of nullity of marriage 
yet tho ct. may find on the evidence 
that the marriage cannot bo consum- 
mated through her incapacity “ arising 
Horn nervousness, hysteria or uncon- 
querable aversion,’* & on thi° ground 
grant a decreo of nullity. — E. v. C. f 
[1924] 2 W. W. R. 207.- CAN. 
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Sect. 3. — Voidable marriages : Sub-sect. 2, C. cfc D. 
(a), (b) & (c). 1 

2359. -.] — Divorce causa frigidiialis is a 

vinculo matrimonii , but if both marry again & 
have children, they shall cohabit together for the 
church was deceived. — Sabell’s Case (1559), 
2 Dyer, 178 b ; 73 E. R. 394. 

Annotation : — Reid. Harrison v. Burwoll (1(»70), 2 Vent. 9. 

2360. Petitioner refusing to undergo opera- 

tion.] — The ct. affirmed, in a modified form, a 
decree of nullity of marriage pronounced on the 
wife’s petition on the ground of the husband’s 
incapacity, although the evidence showed that the 
incapacity was only relative to the party, & not a 
general condition of the husband : — Held : also 
it was not necessary that a valid marriage as to 
form should be proved before granting a decree, 
& petitioner’s refusal to undergo a harmless 
operation did not disentitle her to relief. 

A decree of millity may be granted at the 
suit of an impotent person. This was, however, 
a discretion which the ct. should exercise very 
carefully (Oozens-LLardy, M.R.).— G. v. G. 
(falsely called K.) (1908), 25 T. L. R. 328, 0. A. 

2361. No apparent reason for non-consum- 

mation.]— G. v. G. (1912), No. 2345, ante. 

2362. - Conflicting evidence.] — An aver- 
ment of impotency quoad lianc was held by the 
Ecclesiastical Cts., & has been held ever since, to 
be sufficient to support a decree of nullity. There 
is no rule of law or practice that in cases of nullity, 
where the evidence of the parties is conflicting & 
the medical evidence is consistent with either 

the ct. will not act on the evidence of 
loner if it is contradicted by resp. — O. 
(otherwise 11.) v. C., [1921] P. 399 ; 90 L. J. P. 
345 ; 125 L. T. 708 ; sub noin. Col man (other- 
wise IIankey) r. Colman, 37 T. L. R. 759. 


1). Presumption of Impotence. 

(a) Wilful Refusal to Cohabit. 

2363. Impotency presumed.] — Where a wife 
refused either to consummate the marriage or to 
cohabit with her husband, the ct. inferred in- 
capacity on her part. — F. v. 1*. (otherwise F.) 
(1911), 27 T. }j. R. 429 ; sub nont. F. v. F. (other- 
wise P.), 55 Sol. Jo. 482. 

Annotation -Reid. Dickinson v. Dickinson (otherwise 

Phillips) (1013). 109 L. T. 408. 

2364. Further refusal to submit to medical 

examination.] — Although the jjarties to a ceremony 
of marriage may have never since the date of the 
marriage lived under the same roof, it is competent 
to the ct.. if satisfied of the bona fides of the suit, 
to infer, from the wilful & wrongful refusal of the 
one party, in this case the wife, to live with the 
other, coupled w r ith the further refusal of the same 
party to submit to medical inspection, that there 
is some impediment to consummation, <fc to 
pronounce a decree nisi for nullity of marriage at 
the suit of the party wronged. — W. v. W. (other- 
wise L.), L1912] P. 78 ; 81 L. J. P. 29. 

Annotations : — Expld. Dickinson v. Dickinson, [1913] 1*. 198. 

Reid. Napier v. Napier (1915), 84 L. J. 1*. 177. 

Medical examination.]— See Sub-sect. 2, II., 
post. 


( b ) Wilful Refusal to Consummate. 

2365. Whether impotence presumed — Mere wilful 
refusal.] — (1) Wilful wrongful refusal of marital 
intercourse is not in ilseli, sufficient to justify the 
ct. in declaring a marriage null by reason of 
impotence. 

(2) When, after a reasonable time, it is shown 
that there has been no sexual intercourse, & that 
the wife has resisted all attempts, the ct., if satis- 
fied of the bona fides of the suit, w r ill infer that the 
refusal arises from incapacity, & will pronounce 
a decree of nullity of marriage. — S. v. A. (other- 
wise S.) (1878), 3 P. D. 72 ; 47 L. J. P. 75 ; 39 
L. T. 127. 

Annotations: — As to ( 1 ) Expld. Dickinson v. Dickinson, 
[1913 J P. 198. Apprvd. Napier v . Napier (1915), 84 
L. J. P. 177. Reid. G. v. G., [1924) A. C. 349 . 

2366. Wilful & persistent refusal — Refusal 

to be medically examined.] — Where a wife always 
refused her husband’s request to consummate the 
marriage & frigidly repelled his advances, though 
there was no actual attempt by him to consum- 
mate the marriage, & the wife refused to submit 
to a medical examination, the ct. drew the infer- 
ence of incompetence on her part. — S. v . S. (other- 
wise M.) (1908), 24 T. L. R. 253. 

Annotation : — Reid. Dickinson v. Dickinson, [1913 J 1\ 198. 

2367. No cohabitation.] — In a peti- 

tion for nullity by a husband where there had been 
no cohabitation the ct. inferred the incapacity 
of the wdfe by her persistent refusal to consummate 
the marriage. — O. v. V. (otherwise II.) (1911), 
27 T. L. R. 421. 

Annotations : Reid. W. v. W. (otherwise L.), 11912] I*. 78 ; 
Dickinson v. Dickinson, [191 3 J 1 J . 198. 

2368. — — .J — F. v . P. (otherwise 

F.) (1911), No. 2303, ante. 

2369. .J — Wilful & persistent refusal 

to allow any marital intercourse is a sufficient 
ground for a decree of nullity of marriage. Where, 
upon a petition for nullity of marriage presented 
by the husband in good faith, it appeared that the 
consummation of the marriage had been prevented, 
after repeated attempts on his part, by the wilful, 
determined, steadfast refusal of the wife, & the 
refusal was threatened to be, or likely to be, per- 
sisted in, tlie ct. held this constituted a valid & 
sufficient ground for annulling the marriage. — - 
Dickinson v. Dickinson, [1913 j P. 198 ; sub now . 
I), v. D. (otherwise P.), 82 L. J. P. 121 ; 29 
T. h. K. 795 ; 58 Sol. Jo. 32 ; sub nom. Dickinson 
v. Dickinson (otherwise Phillips), 109 L. T. 
408. 

Annotations:-— Overd. Napier v. Napier, [1915] l*. 181. 
The ground oil which JHckinson v. Dickinson was decided 
was not sufficient to support the decree ; the decree may 
have been justitled (by the facts of ttiat case), but not 
on the ground, accepted by the learned President (VVaii- 
rinuton, L.J.). Consd. Hudstmi v. Hudston (otherwise 
Ncwbigging) (1922), 39 T. L. it. 108. 

2370. — *”.] — The decision in Dickinson 

v. Dickinson , No. 2309, ante, that wilful <te per- 
sistent refusal to allow marital intercourse is of 
itself a sufficient ground for a decree of nullity of 
marriage*, is not justified in principle or by the 
authorities & must be overruled. — N apier v. 
Napier, [1915] P. 184 ; 84 L. J. P. 177 ; 113 L. T. 
704 ; 31 T. L. R. 472 ; 59 Sol. Jo. 500, C. A. 

An notation : — Consd. lludsfon v. HudsLm (otherwise New- 
(1922), 39 T. J 4 .U. 108. 


PART XIII. SECT. 3. SUB-SECT. 2.— 

D. (b). 

2365 i. Whether impotence presumed 
— - Mere vrilful refusal.) — The circum- 
stances did not permit of an inference 
being drawn that deft, was incapable 
of the sexual act, as her refusal to 
permit intercourse was, in the absence 
of any adequate test of w bother it was 


involuntary, explicable as being duo 
solely to Jier voluntary choice ; & 

decree of nullity refused.* — U. v. U., 
11923] S. (\ 175.— SCOT. 

2369 i. Wilful <f' persistent 

refusal.)— -While It seems now to bo 
settled that the long-continued refusal 
by a wifo to allow her husband to 
consummate the marriage may justify 


the inference that it arises from in- 
capacity or impotency existing at the 
time of the marriage It can only do 
so if the eircum stances justify the 
inference ; & it is in each cose a 
question whether or not anything is 
shown which justifies the inference. — 
K. v. K„ 11923] 3 W. W. It. 22; 3 
D. L. U. 485 —CAN. 
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2871. No evidence of physical in- 

capacity.] — In the circumstances of this case the 
ct. dismissed a petition for a decree of nullity. 

Petitioner in his evidence said that he believed 
that on the part of resp. there was no physical 
impediment to marital relations, & that the non- 
consummation of the marriage was due to the 
wife’s unwillingness alone. Petitioner said he had 
done all in his power to overcome resp.’s dis- 
inclination. Resp. had not submitted to medical 
examination. In these circumstances it is impos- 
sible to draw fin inference of physical incapacity. 
Jt was a case of persistently declining to con- 
summate without proper reason (Low, J .").-— Fink- 
gan v. Finkgan (otherwise McIIardy) (1917), 
33 T. L. K. 173. 

2372. * — — .]— Persistent refusal of 

marital intercourse is not, in the absence of 
incapacity, a ground for decree of nullity of 
marriage. — ILudston v. IIurhton (otherwise 
Newbigging) (1922), 39 T. L. JL 108. 

Persistent refusal after reasonable period of 
co-habitation — Incapacity presumed.] ~ See Sub- 
sect. 2, 1). (r), post. 


(c) N on-Coyisummation after Lapse of Reasonable 

Time. 

Non-consummation after triennial cohabitation.] 

- See Sub-sect. 2, I). (d) 9 post. 

2373. Refusal to consummate — After lapse of 
reasonable time.] — 8. v. A. (otherwise S.) (1878), 
No. 2305, aide. 

2374. — - .) — From the fact of non- 

consummation of a de facto marriage after a period 
of cohabitation, during which one party made 
repented attempts A was always willing & anxious 
to bring about the consummat ion of the mariiage, 
the ct... notwithstanding the apparent competence 
of both parties, may draw the inference that 
something more than seemingly mere wilful 
refusal must have animated the party who has, 
in fact, persistently refused to allow consum- 
mation. In a case where petitioner, a widower 
with children, went through the form of marriage 
in .May, 1893, with resp., a widow without children, 
<V lived <V cohabited with her at divers places until 
the latter part of Oct. 1893, during which time he, 
being admittedly able & anxious to consummate 
the marriage, made repeated attempts so to do but 
was always repelled by resp., who refused to allow 
any attempt at connection, the ct., notwith- 
standing the fact that, upon medical inspection, 
resp. exhibited no structural impediment nor 
signs of virginity, pronounced a decree nisi 
annulling the marriage, upon the ground that it 
was open to the ct. to draw from the facts the 
inference of some latent incapacity on the part of 
resp. — F. v. P. (falsely called F.) (1890), 75 
L. T. 192. 

Annotations : — Consd. W. v. W. (otherwise L.), [191 2J P. 78. 

Refd. Dickinson v. Dickinson, [191 3J 1*. 108; Napier v. 

Napier (1915), 84 L. J. P. 177 ; G. v. G., [1024] A. C. 349. 

2375. Cohabitation for three months.] — 

Sentence of nullity of marriage by reason of 
impotence after a cohabitation of three months 


only. — G s (falsely called T k) v. T e 

(1854), 1 Ecc. & Ad. 389 ; 104 E. 11. 224. 

2376. For six months.] — The ct. annulled 

a marriage where it was shown that the wife had 
resisted all attempts at intercourse for a period 
of six months. It also varied the marriage 
settlement ordering resp. to pay an annual sum 
to petitioner. — E. v. E. (otherwise T.) (1902), 
87 L. T. 149 ; 50 W. R. 007 ; 18 T. L. li. 043 ; 
40 Sol. Jo. 580 ; subsequent proceedings , [1903 j 
P. 88. 

2377. Or submit to medical examination.] — 

From the fact of non-consummation of a marriage 
after a reasonable period of cohabitation, during 
which one of the parties was always willing & 
anxious & repeatedly urged that the marriage 
should be consummated, the ct. may draw the 
inference that something more than seemingly 
mere wilful refusal must have animated the other 
part y, who has in fact persistently refused to con- 
summate the marriage, & lias also refused to obey 
the usual order to attend for medical inspection. 
In such a case, the ct. may properly assume the 
existence of some latent impediment amounting to 
incapacity. — B. v, 13., [1901] P. 39 ; sub nom, 13. 
(otherwise 1L.) v. B., 70 L. J. P. 4. 

Annotations Refd. W. v. S„ [1905] 1\ 231 ; Dickinson 

r. Dickinson (otherwise Phillips) (1913), 109 L. T. 408. 

2378. Cohabitation for seventeen 
years.] — The ct. pronounced a decree of nullity of 
marriage on the husband’s petition, the wife 
having refused to consummate the marriage & 
not having submitted herself for medical examina- 
tion, the ct. drawing therefrom the inference of 
incapacity, notwithstanding the petition was not 
presented until seventeen years had elapsed after 
the date of the marriage.— 8. v. B. (falsely 
called 8.) (1905), 21 T. L. It. 219. 

2379. Cohabitation for seven years.] — 

The ct. inferred incapacity on the part of resp., 
who did not defend proceedings for nullity of 
marriage or attend for medical examination, from 
her reiusal, persisted in over a period of seven 
years, to permit the marriage to be consummated, 
notwithstanding the fact that she had subse- 
quently written letters to petitioner in which 
she expressed herself as willing to accord him all 
the rights of a husband. - - Vickery v. Vickery 
(otherwise Pox) (1920), 37 T. L. R. 332 ; 05 
Sol. Jo. 343. 

2380. Cohabitation for three months — Impotence 

Incurable.] — S (falsely called E — ) v. 

E (1803), No. 2351, ante. 

Refusal to consummate.] -Sec No. 2375, 

ante. 

2381. Cohabitation for twelve years — Admission 
of impotency- Refusal to be examined.] — In a 

suit of nullity by reason of the impotence of the 
man, a certilicate, twelve years after the marriage, 
that the woman was virgo Intacta & apla viro , 
coupled with two several confessions by the man 
of his incapacity to two medical witnesses, As with 
proof that the woman’s health had suffered, 
though the man had not given in his answers, had 
removed into France, <fc refused to undergo 
surgical examination ; held suflicient. — Pollard 


2371 i. A 7 o evidence of 

physical incapacity. ] — A. B. v. ('. IL 
(1900), 8 F. (Ct. of SesR.) 003 ; 43 Sc. 
L. K. 411 ; 13 S. L. T. 923.— SCOT. 

PART XIII. SECT. 3, SUB-SECT. 2.— 

D. (c). 

2375 i. Refusal to consummate — Co- 
habitation for three months.] — In an 
action at the Instance of a husband 
against a wife, concluding for declarator 


of nullity of marriage on the ground of 
the wife’s impotency, it was proved 
that the marriage had been solemnised 
seven months before the action w T as 
brought ; that, the parties lived 
together for three & a half months 
after the date of the marriage, & then 
separated ; that the marriage never 
was consummated. No reason was 
suggested for a wilful refusal on the 
part of the wife, & it w r as found that the 


^hole probabilities pointed to an 
pposite conclusion; — Held: the et. 
vus entitled to draw the infcrenco that, 
here was here a practical incapacity 
n the putt of the wife', & decree of 
utility was granted. — A. B. v. O. B. 
1 900), 8 F. (Ct. of kScss.) 003.— SCOT. 

t. ('ohabitation for three years.] 

-Where a husband or a wife seek a 
eeree of nullity propter impotenliam , 
\ there is no more evidence than that 
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Husband and Wife. 


Sect . 3. — Voidable marriages: Sub-sect, 2, D. (c), 
(d ) ( c), E. <fc FT] 

(FALSELY C AILED WYBOUHN) 17. WYBOURN (1828), 
1 Hag. Ecc. 725 ; 102 E. It. 732. 

; Reid. Harrison v. Harrison (or Sparrow) 
S ^ ur * * U (falsely called O ) v. G 

( 860) I Sw. & Tr. 605 ; M. (otherwise D.) v, I). (1885), 

X U X • JU • I Ji 

2382. Cohabitation for fourteen years — No ap- 
parent defect in either party — Impotence of husband 
presumed — Onus of proof.] — (1) After a cohabita- 
tion of fourteen years, a woman presented a 
petition in the Ct. for Divorce & Matrimonial 
Causes for a decree of nullity of marriage, on the 
ground of the man’s impotence. The report of 
the inspectors & the medical evidence showed that 
the woman was virgo intacta et apta viro, & that 
there was no apparent defect or malformation in 
the man : — Held : the woman was entitled to a 
decree that the marriage was null & void, on the 
ground that the cohabitation had been for a much 
more lengthened period than was required to raise 
the presumption against a husband, & the onus 
was thrown upon reap., either of disproving the 
facts, or of showing, by clear A satisfactory 
evidence, that the result was attributable to other 
causes than his own impotency. 

It seems, at lirst sight, extraordinary that any 
length of time should operate as a bar to a pro- 
ceeding for the nullity of a marriage. The usual 
maxim of law is quod ah initio non valet in tractu 
temporis non convalcscet . But it seems that in 
cases of this description, delay in instituting the 
suit, not satisfactorily explained is taken as a 
personal exception to petitioner. There is no 
difficulty, however, in accounting for the delay in 
this case (Loud Chelmsford, c.). 

(2) Semble : where a decree from the Ct. for 
Divorce Matrimonial Causes, dismissing a 
petition ior a declaration of nullity of marriage, 
is reversed by the House of Lords, the House 
should not only reverse the decree appealed from, 
but decree that the marriage was null & void 
ab initio, — Lewis (falsely called Hayward) v, 
Hayward (1808), 35 L. J. P. A M. 105, IT. L. ; 

revsfj, S. O. sub nom. L (falsely called 

H ) v, II- (1805), 4 8vv. A Tr. 115 ; subse- 
quent proceedings , sub nom. L. (falsely called 
IT.) v. H. (I860), L. It. 1 P. & D. 203. 

Anjiotations :—As lo( 1) Consd. Cuno v. Cuno (187.1), L. It. 

^ Sc. 6t Div. 300. Refd. Cl. v. M. (1885), 3 0 App. Gas. J 7 1 ; 

Napier v, Napier, [1015] P. 184. 


(d) Non- Co ) isum t nation after Triennial Cohabitation . 

Non-consummation after lapse of reasonable 
time] — See Sub-sect. 2, D. (c), ante, 

2383. Impotency presumed from.]— Sentence of 
nullity of marriage by reason of the impotency 
of the husband, pronounced, without the in- 
spection of his person, there having been sufficient 
cohabitation to satisfy the expression triennial 
cohabitation within the meaning of the law. — 
Sparrow (falsely called Harrison) v. Harri- 
son (1841), 3 Curt. 10; 103 E. It. 038 ; ajfd. 
sub nom. Harrison v. Harrison (1842), 4 Moo. 
P. C. C. 90, P. C. 

A nrwtations Consd. N r (falsely called M e) v. 

* Hob. Keel. 625; G. v. M. (1885). 53 

t* A- £ 8 otherwise JD.) v. D. (1885), 10 P. D. 75. 

S n lf» n dley i;. Kclwurde (1844), 4 Moo. P. C. C. 407 ; 

Hull v. Wright (1858), E. U. & E, 765. 

2384. .] — G. v. M. (1885), No. 3339, post. 


2385. Quoad hanc or universal.] — 

Essex’s (Countess) Case (1013), 2 State Tr. 785 ; 
l Hargrave’s State Tr. 307 ; 2 Dyer, 179 a ; 
73 E. R. 394. 

Annotation : — Consd. C. (otherwise H.) v. (J., 11021 1 l 1 . 300. 

2386. .) — (1) In a suit of nullity of 

marriage by reason of the husband’s impotency 
the medical inspectors reported that his impotency 
was not apparent, but that he was impotent quoad 
his wife, with whom he had cohabited for two & 
a half years. The ct. pronounced for the nullity, 
& held that the general rule requiring three years 
cohabitation is not absolutely binding, when 
there has been an actual cohabitation sufficiently 
long to overcome, were the man potent, any 
temporary impediment to consummation. 

(2) After a triennial cohabitation without con- 
summation the law jiresumes impotency, though 
no defect be apparent ; whether impotency 
quoad hanc , or universally, the law says nothing ; 
& can say nothing. This rule is founded upon 
the principle that there should be a cohabitation 
of so long an endurance that, if the man were 
potent & in good health, no temporary impe- 
diment could ha.ve prevented consummation 

(Dr. Lusiiington). — N n (falsely called 

M e) v. M — — E (1853), 2 Bob. Eecl. 025 ; 

103 E. It. 1435 ; sub nom. A. (falsely called B.) 
v. B., 1 Ecc. & Ad. 12 ; sub nom. Anon., 17 Jut*. 
028. 

Annotations : ■ -As to (1) Consd. Cl. v. M. (1885), 10 App. Gas. 
171. to (2) Consd. M-- - (falsely called H — ' ~) v. 
II — (1861), 3 Sw. & Tr. 517. Folld. G. (otherwise II.) 

v. C„ 1 1021 J P. 301). Generally, Refd. H (falsely 

called C ) v. C - (I860), 1 S\v. He Tr. 605 ; Scott 

r. Scott, [10121 P. 241. 

2387. Whether triennial cohabitation essential.] 

— In a suit for nullity of marriage, by reason of 
impotency, inspection refused because there had 
not been a triennial cohabitation. — Aleson v. 
Aleson (1728), 2 Lee, 570 ; 101 E. It. 445. 

2388. In absence of proof of incapacity.] — 

In a suit for divorce by reason of impotency, it 
is necessary that there should be either a triennial 
cohabitation or proof that the party is absolutely 
incapable. — Welde {alias Aston) v. Welde (1731), 

2 Lee, 580 $ 1(U E. It. 447. 

Annotations .'—-Consd. N r (falsely called M e) r. 

M e (1853), 2 Hob. Keel. 625. Distd. U n (falsely 

called F- h) v. F s (1853), 2 Ifob. Weed. 614. Folld. 

S. (falsely called E.) t>. E. (1863). 3 Sw. He Tr. 240. Refd. 
W. v. H. (falsely called W.) (1861), 30 L. J. P. M. & A. 
73. 

2389. .] — Nullity of marriage im- 

potcntice causa , not sustained, the medical certi- 
ficate negativing the plea of malformation, & 
there not having been tricnnalis cohabitation — 
Scott (falsely called Jones) v. Jones (1842), 

2 Notes of Cases 30. 

2390. .| -M (falsely called 

H -) r. 11- (1804), No. 2395, post . 

2391. .] — G. v. M. (1885), No. 3339, 

post. 

2392. Cohabitation long enough to over- 

come impediment sufficient — Proof of impotence 

quoad hanc.] — N r (falsely called M e) 

17. M— — E (1853), No. 2386, ante. 

2393. Impotent party going abroad — 

Genuine admissions of impotence.] — In a suit of 
nullity or marriage by reason of impotency, 
though the party complained of has not under- 
gone an inspection, the rule, in respect of three 
years’ cohabitation, is not absolutely binding ; 


they have for a period of three years 
lived together in the same house & 
with ordinary opportunities of inter- 
course, & it is clearly proved there has 
been no consummation, then if that is 


the whole state of the evidence, in- 
ability on the part of the one or of the 
other will be presumed. On the other 
hand, the presumption to he drawn 
from the fact of non-consummation 


after three years* cohabitation is 
capable of being rebutted. — G. v. M. 
(1885), 10 App. Cas. 171 ; 12 It. (Ct. of 
SessA 36 ; 22 Sc. L. It. 461, II. L.— 
SCOT. 
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it may, under circumstances, be dispensed with. 

— XT N (FALSELY CALLED F 8) V. F S 

(1853), 2 Bob. Eccl. 014 ; 103 E. B. 1432. 
Annotation : — Consd. M (falsely called H ) v. H 

(1864), 3 Sw. & Tr. 517. 

2394. Impotence plainly proved aliunde.] — 

When the ct. is satisfied by other evidence, e.g. 
tliat of petitioner herself, of the man’s impotence, 
the rule of apparent virginity after cohabitation 
of three years does not apply. In the present 
case the man did not appear, A did not submit 
to the order for inspection ; the medical evidence 
was not conclusive as to the woman’s virginity, 
but the ct., on her evidence on affidavit, took it 
to be proved, first, that the marriage was never 
consummated ; secondly, that this was owing to 
the impotence of the man ; thirdly, that the physi- 
cal appearance of the woman was to be accounted 
for otherwise than by consummation ; A pro- 
nounced its decree of nullity of marriage. — F. 
(falsely called D.) v. D. (1805), 4 Sw. A Tr. 
86 ; 104 E. R. 1448 ; sub nom. D. (falsely 

called F.) ik F., 34 L. J. 1\ M. A A. 00 ; 12 L. T. 
84 ; 11 Jur. N. S. 307 ; 13 W. R. 540. 

Annotations ; Consd. Lewis v. Hayward (1866), 35 L. J. P. 

&M. 105 ; G. v. M. (1885), 10 App. Cas. 171 ; Dickinson 

v. Dickinson, [191 3 J P. 198. 

(e) Rebuttal of Presumption . 

2395. General rule.] — (1) In a suit of nullity of 
marriage on the ground of the impotence of the 
husband, if the marriage has not been consum- 
mated, A there is no visible defect in either party, 
impotence will not be presumed merely from 
ineffectual cohabitation, unless such cohabita- 
tion has Lasted for three years. Cohabitation for 
two years A ten months in not sufficient. 

(2) The presumption of impotence arising from 
ineffectual cohabitation may be rebutted by proof 
that the non-consummation of the marriage is 

due to another cause. — M (falsely called 

H ) v. II (1804), 3 Sw. & Tr. 517; 33 

L. J. P. M. A A. 159 ; 10 L. T. 787 ; 13 W. R. 108 ; 
104 E. R. 1370 ; sub nom. Marshall (falsely 
called Hamilton) v. Hamilton, 10 J ur. N. S. 853 ; 
subsequent proceedings , 3 Sw. A Tr. 592. 

Annotations: — As to ( 1 ) Apprvd. Lewis v. Hayward (1866), 

35 L. J. P. & M. 105. Rfifd. T. v. M. (falsely called T.) 

(1805), L. It. 1 P. & 1). 31 ; Dickinson v. Dickinson, 

[1913] P. 198. Generali u, Mentd. Scott v. Scott, [1913] 

A. C. 417. 

2396. .] -G. v. M. (1885), No. 3339, post. 

E . Proof of Impotence . 

2397. Sufficiency of — Petitioner’s evidence un- 
supported — Physical appearance consistent with 
consummation — Cohabitation for eight years with- 
out complaint.] — T. (falsely called D.) v. D. 
(1800), No. 3357, post . 

2398. Cohabitation for two years 

without complaint.) — In a suit of nullity by reason 
of the husband’s iinpoi'ency, the surgical report 
stated that the physical appearances of the wife 
were such that she might have had regular con- 
nection with her husband during cohabitation. 
The wife during the two years’ cohabitation, had 
not complained to her family on this matter, A 
had separated from her husband by reason of 

PART XIII. SECT. 3, SUB-SECT. 2.— 

D. (•). 

a. Evidence not consistent with 
theory of impotency.] — Where a wife 
bad refused during the five years of the 
marriage to allow her husband to have 
intercourse with her. & the evidence of 
the husband showed that the reasons 
given by tho wife for her long-continued 


his alleged violence. Resp. affirmed on oath that 
the marriage had been consummated. Tho ct. 
declined to pronounce tho marriage invalid on 
the unsupported oath of the party seeking to bo 
relieved from its obligations. — IT. (falsely called 
J.) v. .1. (1807), L. R. 1 P. A II. 400 ; 37 L. .1. P. 
& M. 7 ; 16 W. R. 518. 

Annotation Expld. C. (otherwise H.) r. C., [1921] P. 399. 

2399. Statement by respondent — Absence 

of cohabitation — Refusal to submit to medical 
examination.] — Where there had been entire 
absence of cohabitation, incapacity to consum- 
mate on tho part of the wife was found as a fact, 
on positive evidence arising from a statement 
made by herself, taken in conjunction with the 
general facts of the case A her refusal to submit 
to medical inspection. — W. v. S. (otherwise W.), 
[1995] P. 231 ; 93 L. T. 450 ; sub nom. W. v. W., 
74 L. J. P. 112. 

Annotations : — Consd. Dickinnon v. Dickinson, [1913] P, 

198 : Napier v. Napier (1915), 84 L. J. P. 177. 

2403. .] — The incapacity of a wife 

found as a fact on a statement made by herself. 
— P. v. P. (otherwise G.) (1909) 25 T. L. R. 038. 

2401. Petitioner not vlrgo Intacta — 

Plea of seduction before marriage.] — In a wife’s 
suit for nullity on the ground of her husband’s 
impotence, it appeared that the wife 1 , upon being 
medically examined, was found not to be virgo 
Intacta . In lier evidence she stated that she was 
seduced by another man before she married resp., & 
that that accounted for the medical report. Resp. 
did not appear to the suit, <fc when served with the 
petition said that he would not defend as he must 
admit the truth of the allegations contained in 
the petition. The ct. granted a decree nisi . — 
R. (otherwise K.) v. R. (1907), 24 T. L. R. 05. 

2402. Onus of proof— On complainant.] — Cuno 
v . Cuno, No. 3338, post . 

2403. Where evidence insufficient — Decree sus- 
pended to allow further attempts.] — The woman 
petitioned for nullity by reason of the man’s 
alleged impotent; y. The petition was opposed, & 
at the hearing, the ct., in the circumstances proved, 
suspended its decree, but now on affidavits to 
the effect that the woman had returned to cohabi- 
tation, A that the marriage remained unconsum- 
mated, made a decree of nullity, resp. not appear- 
ing on the motion. — M (falsely called 

H ) v. H (1804), 3 Sw. A Tr. 592 ; 34 

L. J. P. M. A A. 12 ; 11 L. T. 317 ; 104 E. R. 1405 ; 
previous proceedings , 3 Sw. A Tr. 517. 

Annotation : — Apld. T. r. M. (falsely called T.) (1865), L. It. 

IP. &1). 31. 

2404. Admissibility of evidence — Statement to 
third parties.] — Where one of the parties to a suit 
for nullity of marriage has made a statement to 
a third person on the subject of his or her marital 
relations, that party may be asked whether he or 
she spoke to that person of the fact of his or her 
spouses objection to marital intercourse. — O’ II. 
v. O’H. (OTHERWISE O.) (1910), 115 1j. T. 791 ; 
33 T. L. R. 51 ; 01 Sol. Jo. 100. 

F. Persons of Advanced Age . 

2405. Court may refuse to interfere.] — Nullity 
of marriage by reason of incurable impotence 

— CircuniHtanees in which the ct. 
pronounced decree of nullity of 
marriage on tho ground of impotence 
on the part of the woman who wa« 
54 years of age at tho date of the 
marriage. — C. v. M. (1876), 3 R. (Ct. 
of Sess.) 693; 13 Sc. L. It. 463.— 

SCOT. 


refusal wore not consistent with tho 
theory of impotency, decree of nullity 
was refused. No medical examination 
had been made, & the husband's 
evidence was the only evidence before 
the ct. — K. v. K., [1923] 3 W. W. H. 
22 ; 3 D. L. R. 485. — CAN. 

PART XIII. SECT. 3, SUB-SECT. 2. — F. 

b. Woman fifty-four years of aye.] 
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Husband and Wife, 


Sect . 3 . — Voidable marriages : Sub-sect, 2, F, O, ; 
sub-sect, 3. Sects . 4 5 : Sub-sect, 1, A B, 

<fcC.] 

alleged against the wife, not sustained. The 
charge allowed to be repelled under the circum- 
stances of age, etc. A by a denial, in the form of 
protestation, by affidavit. — Briggs v, Morgan 
(1820), 2 Hag. Con. 324 ; 3 Phillim. 325 ; 101 
E. It. 758. 

Annotations : — Consd. W v. H (falsely called W ) 

(1861), 2 Sw. & Tr. 210 ; Dickinson v, Dickinson, [1913] 

P. 198. Refd. B n r. B n (1854), 1 Eoc. & Ad. 

248; Castloden v. Oastleden (1861). 9 H. L. Chs. 187 ; 
W. v. It. (1876), 1 P. D. 405. Mentd. Marlin v. Macko- 
nochlo (1879), 4 Q. B. D. 697 ; Combo v, De Da Bere 
(1881), 6 P. D. 157. 

2406. .] — Brown v. Brown, No. 2332, ante, 

2407. .j — W v . H (falsely carded 

W ) (1801), No. 1347, post, 

G, Medical Examination, 

See Sect. 10, sub-sect. 1, T)., post. 


Sub-sect. 3. — Marriage by Persons under 

Age. 

Sec Part IT., Sect. 4, sub-sect. 2 ; Sect. 7, sub- 
sect. 5, ante. 


Sect. 4. —JACTITATION OF MARRIAGE. 

2408. Nature & object of suit.] — (1) This is a 
proceeding in a cause of jactitation of marriage, 
brought by Lord H. against a female, who, as he 
represents, had usurped the title A character of 
his wife, a proceeding not now very familiar to 
this ct., but which it is bound to receive, for the 
protection of persons against the extreme incon- 
venience of unjust claims A pretensions to a 
marriage, which has no existence whatever. If a 
person pretends such a marriage, A proclaims it 
to others, the law considers it as a malicious act, 
subjecting the party, against whom it is set up, 
to various disadvantages of fortune A reputation, 
A imposing upon the public, which, for many 
reasons, is interested in knowing the real state 
A condition of the individuals, who compose it, 
an untrue character ; interfering in many possible 
consequences with the good order of society, as 
well as the rights of those who are entitled to it s 
protection. It is, therefore, a lit subject of legal 
redress ; & this redress is to be obtained, by 

charging the supposed offender, with having 
falsely A maliciously boasted of a matrimonial 
connection, A upon proof of the fact, obtaining a 
sentence, enjoining him, or her, to abstain in future 
from such false A injurious representations, A 
punishing the past offence by a condemnation in 
the costs of the proceeding. 

(2) To a charge of jactitation three different 
defences may be opposed. It is obvious, that the 
fact of having made any such representations 
may be denied, in which case, if not proved, the 
accusation shares the common fate of other un- 
founded charges ; or secondly, it may be admitted 
that such representations have been made, but 
that they are true ; for that a marriage had actu- 
ally passed, A, in such a way, as to give the party 
a right to claim the benefit of it. In that state 
of things, the proceeding assumes another shape, 
that of a suit of nullity, A of restitution of con- 
jugal rights, on an inquiry into the fact A validity 
of such asserted marriage ; A it will depend upon 
the result of that inquiry, whether the party 
has falsely pretended, or truly asserted such a 


marriage. In the former case, the ct. would pro- 
nounce a sentence of nullity, A enjoin silence in 
future. In the latter, the ct. would enjoin the 
accuser to return to matrimonial cohabitation, 
unless it could be shown, that some other reason 
was interposed to dissolve that obligation. A 
third defence, of more rare occurrence, is, that 
though no marriage has passed, yet the preten- 
sion was fully authorised by complainant, A, 
therefore, though the representation is false, yet 
it is not malicious, A cannot be complained of, 
as such, by the party who lias denounced it 
(Sir William Scott). — Hawke (Lord) v. Corri 
(1820), 2 Hag. Con. 280 ; 101 E. it. 743. 
Annotations: — As to (1)Refd. Thompson r. Rourke, [1892] I*. 
244 ; Thompson v. Rourke, 1 1 893 1 V. 70; Cowley t». 
Cowley, [1900] P. 305. As to (2) Consd. Thompson r. 
Rourke, [1893] P. 70. Refd. Clowes v. Jones (1843), 3 
Curt. 185. Generally, Mentd. K. v. Millie (1844), 10 Cl. 

Fin. 531 ; Miles v. Chilton (1849), 6 Notes of Coses, 
630. 


2409. .] — Jactitation of mar j dago is an 

unwarrantable assertion that marriage exists, A 
it has been within the jurisdiction of this ct. 
for many years to intervene to put to silence the 
person making a false declaration of marriage. 
One answer to such a suit is that the party com- 
plaining has acquiesced in the statement ; lie 
cannot after such acquiescence put to silence a 
person who persists in representation s which he 
has previously authorised (Duke, P.).- Gold- 
stone v. Goldstone (1922), 127 L. T. 32 ; sub 
norn. Goldstone v. Smith (otherwise Gold- 
stone), 38 T. L. B. 4 03. 

2410. When suit will lie — Petitioner convicted 
of bigamous marriage — With respondent to suit — 
Prohibition.] — If a man libel in the Spiritual Ct. 
pro jaciitatione maritagii after he lias been con- 
victed of bigamy in marrying the woman against 
whom he libels, a prohibition shall go ; for a con- 
viction in a ct. of criminal jurisdiction is conclusive 
evidence of the fact. — Boyle v. Boyle ( 1088), 
Mod. Hep. 104 ; Comb. 72 ; 87 E. JL 100. 
Annotation *— Mentd. Crosby v. Long (1810), 12 East, 409. 


• > 


2411. Who can petition — One of parties to 
alleged marriage.] — A suit of jactitation of mar- 
riage can only he instituted by one of the parties 
to the pretended marriage. - lie Campbell v. 
Corley, Ex p. Campbell (1802), 31 L. J. 1\ M. A 
A. 00. 

2412. Person misrepresented as married.] — 

Ascroft v. Trevor (otherwise Foley) (1900), 
50 Sol. Jo. 378. 

2413. Defences to suit — Charge unfounded.! — 

Hawke (Lord) v, Corri, No. 2408, ante. 

2414. Truth of representation.! — Hawke 

(Lord) v. Corri, No. 2408, ante. 

2415. Representation authorised by plain- 

tiff.] — Hawke (Lord) v. Corri, No. 2108, ante. 

2416. — .] — In a suit of jactitation of 

marriage brought by the supposed wife, the jury 
found that she had at a former period acquiesced 
in the representations of resp. that she was his 
wife; — Held: upon this iinding the petition 
must be dismissed. — Thompson v. Rourke, 
[1893] P. 70 ; 07 L. T. 788 ; 9 T. L. B, 123 ; J 
R. 501. 

2417. .] — Goldstone v . Goldstone, 

No. 2409, ante. 

2418. Onus of proof of marriage — On respon- 
dent.] — Ascroft v. Trevor (otherwise Foley) 
(1900), 50 Sol. Jo. 378. 

2419. Decree in favour of marriage — Where evi- 
dence sufficient.] — Walton v. Rider (1752), 1 
Lee, 10 ; 161 E. R. 7. 

2420. — — Woman admitted to suppletory oath.] 

—In a suit for jactitation of marriage, the woman 
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admitted to her suppletory oath ; the marriage, 
which had taken place in Scotland, established. — 
Wescombe v. Bods (1752), 1 Lee, 50 ; 161 E. R. 
23. 

Annotation : — Reid. Clowes v. Jones (1843), 3 Curt. 185. 

2421. Whether sentence of court conclusive — 
Subsequent proceedings for procuring articles of 
peace to be exhibited.] — Clews v. Bathurst 
(1734), 2 Stra. 960; 93 E. R. 968; sub nom. 
Clues v. Bathurst, Lee temp . Hard. 11. 

2422. Subsequent indictment for polygamy.] 

— Kingston’s (Duciiess) Case, No. 6080, post. 

Conclusiveness of judgments of Ecclesiastical 
Courts — In matrimonial suits.] — See Estoppel, 
Vol. XXI., p. 237, Nos. 065-672. 


r. 5. —MATRIMONIAL OFFENCES AND 
REMEDIES THEREFOR. 

Sub-sect. 1. — Failure to render Conjugal 
Rights — Restitution . 

A. In General . 

Discretionary bars to relief, see Sect. 7, sub-sect. 4, 
post. 

2423. Discretion of court to refuse relief — Effect 
of Matrimonial Causes Act, 1884 (c. 68), s. 5.] — 

Russell v. Russell, No. 2960, post. 

2424. Suit brought for collateral purpose.] — 

( 1 ) The ct. has no discretionary power to refuse a 
decree in a suit for restitution of conjugal lights 
on the ground that the suit was instituted by 
petitioner, not in order that lie might regain the 
society of his wife, but for some collateral object. 

Unless resp. to a petition for restitution of 
conjugal rights can establish a legal defence to the 
petition, the petitioner will be entitled to a decree 
& the ct. has no discretion to inquire into the 
sincerity of the petitioner in bringing the suit. 

(2) Petitioner in a suit for restitution of conjugal 
rights is entitled to a decree unless he is proved to 
have committed a matrimonial offence which would 
be ground for a judicial separation. 

(3) In a suit for restitution of conjugal rights 
the ct. has no jurisdiction to make a decree until 
the marriage has been formally proved, although 
resp. may have filed an answer not taking issue 
on the marriage. — Scott v. Scott (1864), 4 Sw. & 
Tr. 113 ; 34 L. J. P. M. & A. 23 ; 12 L. T. 211 ; 
164 E. R. 1458. 

Annotations : — As to (1) Reid. Russell v. Russell, [1807 J 

A. (J. 305. As to (2) Consd. Russell v. Russell, 11895] 

1*. 315 ; Harnett, v. Harnett, [1024] P. 11. Refd. Weldon 

v. Weldon (1883), 9 1\ D. 52. 

2425. Matrimonial offence committed by 

petitioner.]— Scott v. Scott, No. 2421, ante. 


2426. No matrimonial offence committed 
by petitioner.] — G reene v. Greene, No. 2465, 

2427. Decree for restitution — Not appropriate 
remedy for desertion.] — D rysdale v. Drysdale, 
Dryspale v . Drysdale, Corbet <fc Gane, No. 4032, 

post. 

2428. Compliance — Wife provided with 

suitable establishment & income.] — A decree for 
restitution of conjugal rights implies that the parties 
are to live together under the same roof. 

It is not a sufficient compliance by a husband 
with a decree for restitution of conjugal rights that 
ho has provided his wife with a suitable establish- 
ment & sufficient income. — W eldon v. Weldon 
(1883), 9 P. D. 52 ; 53 L. J. P. 9 ; 32 W. R. 231 ; 
subsequent proceedings (1885), 54 L. J. P. 60, C. A. 
Annotation : — Distd. Wily v. Wily, [1918] P. 1. 

2429. When relief granted — Husband refusing 
to live with wife — Inadequate allowance.] — Restitu- 
tion of conjugal rights decreed where the husband 
refused to live with his wife <fc only made her 
an allowance which was inadequate. — W ink worth 
v. Winkworth (1908), 25 T. L. R. 54. 

2430. Effect of dismissal of previous nullity 
proceedings.] — R ankine v. Rankine (1922), 38 
T. L. R. 852. 

B. Persons Entitled to seek Belief. 

See , now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 186. 

2431 . Not parties cohabiting.] — The Ecclesiastical 
Ct. can only interfere in the way of restitution 
where matrimonial cohabitation is suspended. 
The single duty which it can enforce by its decree 
in a suit of this nature, is that of married persons 
living together ; it cannot attempt to enforce 
any, in super-addition to this. Hence, it is incom- 
petent to the wife to sue the husband, or the 
husband the wife, for restitution of conjugal rights 
pending cohabitation. — O rme v. Orme (1824), 2 
Add. 382 ; 162 E. R. 335. 

Annotations : — Consd. Rowe v. Rowe (1805), 4 Sw. $c Tr. 162. 

Apld. Jackson v. Jackson, [192 1J P. 17. Refd. Wily v. 

Wily, [1918] P. 1. 

Persons domiciled or resident within jurisdiction.] 

-See Conflict of Laws, Vol. XL, p. 427, Nos. 
921-923. 

C. Proof of Marriage. 

Presumption & proof of marriage generally.] — 
See Part II., Sects. II, 12, ante. 

2432. Insufficient in itself — Evidence of facts of 
case essential.] — (1) A decree will not be granted 
in an undefended suit for restitution of conjugal 
rights, upon mere proof of the marriage, evidence 
of other facts of the case must be given. 


PART XIII. SECT. 5, SUB-SECT. I.— 

A. 


2424 i. Discretion, of court to refuse 
relief — Suit brought for collateral pur - 
pose.] — The ct. may, unrestrictedly, 
uri ve or refuse relief upon wide principles 
of justice & equity, having regal'd to 
tho matrimonial state & its obligations 
& the relationship & conduct of Loth 
parties ; the ground of the claim being 
withdrawal of cohabitation without 
lawful excuse, & tho answers to such 
claim being adultery, cruelty, or 
sufficient cause for non-cohabitation. 

The ct. should not refuse a judgment 
for restitution of conjugal rights merely 
because pltf.’s motive is, not the desire 
to live with her husband, but to have 
the children.-- O ’L eaky v. O’Leary, 
[1923] 1 W. W. U. 501.— CAN. 

o. When relief granted.] — Tho refusal 
of a wife to return to her husband 
& allow him the exercise of conjugal 


rights constitutes a continuing wrong 
giving rise to constantly recurring 
causes of action on demand & refusal. 
— 1 i a i Saiu r. Sankla IIirachanp 
( 1892), 1. L. It. 16 Bom. 714— IND. 

d. .] Cohabitation, in a legal 

sense, is not put an end to by the 
more fact that the parties, of necc 
ha vo to Jive in different places, 
that is necessary to be ascertained 
before grantiug a decree of restitution 
of conjugal rites is proof of a settled 
determination on the part of one of 
tho spouses to put an end to tho existing 
stttto of cohabitation. — C astle v . 
Castle (1918), 39 N. L. R. 306.— 
S. AF. 

6. Whether refusal to return neces- 
sary — To fourid action .] — Where u 
husband sued to recover possession of 
ilia wife, making the wife herself deft, 
to the suit : — Held : it was In substance 
a suit for the restitution of conjugal 



rights, tV art. 3.» iff Limitation Act, 
XV. of 1877, applied. Tho dcuiuud Ac 
refusal, which form the starting point 
for limitation under art. 35 are a 
demand by the husband & refusal by 
the wife, or vice versfl, being of full age. 
A positive refusal on the par t of tho 
wife to return to her husband is not 
essential to the husband’s cause of 
action. — EakiBGAUPA v. Gang] (1898), 
l. L. II. 23 Bom. 307 — IND. 

f. J*artics Hinny toyctiur.] -Held: 
refusing a decree for restitution, the 
ct. acting on the principles & rules upon 
which tho Ecclesiastical Cts. of England 
acted, could only interfere by way of 
restitution where matrimonial co- 
habitation was suspended, & the simple 
duty wiiich it could enforce by its 
decree in a suit for restitution was that 
of married parties “ living together ” & 
it. could not attempt to enforce any 
super-addition to this. — Tisw v. Tew 
N. Z. L. R. 113. — N.Z. 
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Sect. 5 . — Matrimonial offences atid remedies there - 
/or: Sub-sect 1, C., I>„ E. & [F, (a).] 

(2) Where at the time of pronouncing a decree 
of restitution of conjugal rights, reap. was abroad, 
the ct. directed that the decree should be served 
on resp.’s return to England, A that it should 
require him to certify within a . fortnight after 
such service that he had obeyed it. — -Pearson v, 
Pearson (1864), 33 L. J. P. M. A A. 156. 

Annotations : — As to (1) Refd. Field v. Field (1888), 59 L. T. 

880. As to (2) Expld. Dicks v. Dicks, 11899 J P. 275. Reid. 

Do Gasquet James v. Mecklenburg Schwerin, 1 191 1 J 

P. 63. 

2433. Necessity for.] — Scott v, Scott, No. 2424, 

ante, 

2434. Effect of proof of validity of marriage — 
In previous suit of similar nature — Between same 
parties.] — In a suit for restitution of conjugal 
rights, the validity of the marriage in Jamaica 
having been proved in a previous suit of a similar 
nature between the same parties, further proof 
of its validity was not required. — -V erney v, 
Verney (1920), 36 T. L. R. 203. 

Whether fresh proof of marriage required — In 
subsequent petition for dissolution.] — See No. 4377, 
post. 

In other matrimonial causes.]— Sec Sect. 11, 
sub-sect. 2, post. 

In actions against husband for ante-nuptial 
obligations of wife.] — See Part VII., Sect. 1, sub- 
sect. 3, ante, 

I), Written Demand for Return to Cohabitation, 

See , now, Matrimonial Causes Rules, 1925, r. 3. 

2435. Necessity for.] — Re Tucker, No. 2448, 

])OSt. 

2436. Nature of — Must be conciliatory.] — (1) In 

a suit for restitution of conjugal rights the “ written 
demand for cohabitation & restitution of conjugal 
rights,” referred to in rule 175, need not necessarily 
be made by petitioner, but may be made by a 
soli*, on behalf of petitioner. 

(2) A wife cannot take proceedings for the 
restitution of conjugal rights until she has used 
reasonable means to induce her husband to take 
her back, A although the written demand to be 
made before the liling of the petition need not be 
in any particular form, it must be of a conciliatory 
character. Where therefore a formal letter was 
written by the petitioner’s solr. on her behalf, 
demanding restitution with a threat of legal pro- 
ceedings in default, A it did not appear that there 
had been any previous friendly communications 
upon tbe subject between the parties : — Held : 
such letter was not a proper written demand within 
rule 175 .— Field v, Field (1888), 14 P. 1). 26; 
58 L. .1. P. 21 ; 59 L. T. 889 ; 37 W. R. 134 ; 5 
T. L. R. 81, C. A. 

Annotations .— Distd. .Smith v. Smith (189ft), 15 P. 1). 47. 

Consd. Neumann r. Neumann (1913). 108 L. 'J'. 48. Refd. 

Mason v, Mabon (1889), 01 L. T. 301 ; Naylor c. Naylor 

( 1 92(1), 122 L. T. 801. 

2437. - — — .] — The preliminary letter, 

which must be sent by petitioner to resp. demand- 
ing a resumption of cohabitation before a suit for 
restitution of conjugal lights can be ascertained, 
must be of a friendly character, A not a hostile 
demand. It is not to be expected that a letter 
written under such circumstances should be of an 


affectionate nature, A, provided the request is 
clear, the ct. will not inquire too closely into the 
peremptory character of the precise words which 
were used. — Elliott v, Elliott (1901), 85 L. T. 
648. 

Annotation : — Refd. Naylor v, Naylor (1920), 122 L. T. 801. 

2438. .] — The “ written demand 99 in 

accordance with rule 175 should be conciliatory in 
tone A devoid of any threat- ; the spirit A not the 
letter of the rule should be observed. — N eumann 
v. Neumann (1913), 108 L. T. 48 ; 29 T. L. R. 213 ; 
57 Sol. Jo. 228. 

Annotation: — Refd. Naylor v. Naylor (1920), 122 L. T. 801. 

2439. .] — It is desirable that a letter 

relied on as the demand required by the rule should 
be of a conciliatory A not of a minatory character, 
but it need not be affectionate, A the ct. will, in 
judging of its propriety, take into consideration 
the ciroumstauees under which it was written A 
the nature of resp.’s reply. — Naylor v, Naylor 
(1920), 122 L. T. 801 ; 30 r l\ L. R, 244 ; 64 Sol. Jo. 
257. 

2440. By whom made — Petitioner’s solicitors — 
Not necessarily by petitioner.] — Field v . Field, 
No. 2436, ante , 

2441. Sufficiency of— Letter threatening legal 
proceedings in default — By solicitors — No previous 
friendly communication.] — Field v . Field, No. 
2136, ante, 

2442. Previous friendly applica- 

tions.] — Upon the hearing of a suit for restitution 
of conjugal rights instituted by a wife, where, prior 
to the institution of any proceedings, friendly A. 
conciliatory applications had been made by 
petitioner to her husband, A a letter bad been 
subsequently written by her solrs., asking resp. 
to take his wife back, & threatening proceedings 
in case of his refusal ; A that letter followed hy a 
formal peremptory demand in writing, by the wife, 
ujion Ins non-compliance with those requests for 
cohabitation: — Held: (1) taken together, these 
demands for cohabitation constituted a sufticiciit 
compliance with the statute A rule 175 ; (2) evi- 
dence of alleged incontinence on the part of 
petitioner, before marriage, with t he view of show- 
ing that her child, born after marriage, was not 
resp.’s child, was inadmissible, on the ground of 
irrelevance to this issue ; A the ct. also refused to 
consider, on the hearing of the petition for restitu- 
tion of conjugal rights, any question as to the 
amount of allowance which resj). should be ordered 
to pay to his w T ife, in the event of a decree for 
restitution being pronounced, A of his refusing 
to comply therewith. — Majson v. Mason (1889), 
61 L. T. 304. 

Annotation: — As to (1) Refd. Naylor v, Naylor (1920), 122 

L. T. 801. 

2443. By petitioner — Refusal after 

admitting receipt.] — In a petition by a wife for 
restitution of conjugal rights it appeared that after 
eleven years’ separation, A before filing the petition, 
she addressed a letter to her husband expressing 
a desire to return to cohabitation, A demanding 
restitution of conjugal rights, A threatening to 
commence legal proceedings in case of ref us* 
The husband acknowledged the receipt /^ A 
wife’s letter, but refused to receive he - r back : — 
Held: the wife’s letter was a suffir written 
demand within rule 175 of the add, ^ 10118 ^ 


PART XIII. SECT. 6, SUB-SECT. 1.— 

D. 

2435 i. Ncctssity for .] — Unless very 
special circumstances exist, it should 
be a condition precedent to the right 
of a petitioner to institute a BUit for 
the restitution of conjugal rights 
against a resp. that a demand for the 


resumption of cohabitation, couched in 
conciliatory terms, bo made & be 
refused or ignored by resp. : — Held : 
such special circumstances did exist 
where resp. had for three years lived 
away from his wife, though within a 
few miles of her, A had in that time 
contributed nothing to her support, 


& had not since the 
made any offer 
after the 
had been 
he had refused 
Harrison v. H, 


N. Z. L. li. 230.- r 


of the writ 
& where, 
, a demand 
. to return, wliich 
comply with. — 
(1900), 20 
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& Regulations, 1875, & she was entitled to a decree 
for restitution of conjugal rights. — S mith v. Smith 
(1800), 15 P. 1). 47 ; 59 L. 3 . P. 0 ; (52 L. T. 237 ; 
88 W. K. 27(5 ; (5 T. L. R. 150, O. A. 

Annotations ; — Consd. Neumann v. Neumann (1913), 108 

L. T. 48 ; Naylor v. Naylor (1920), 122 L. T. 801. Reid. 

Elliott v . Elliott (1901), 85 L. T. 048. 

2444. Service of — Whether personal service 
essential — Power to order substituted service.] — 

Palmer v. Palmer, lie Tiiomasson’s Petition, 
No. 47(57, 'post . 

2445. Respondent out of the jurisdic- 

tion — Service on solicitor.] — In a suit for restitution 
of conjugal rights, where resp. was shown to bo 
living out of the jurisdiction, & her address could 
not be obtained from any of her friends, the ct. 
dispensed with the rule 175, requiring personal 
service of the written demand requiring the resp. 
to return to cohabitation, & allowed it to be served 
on her solr. — Waters v. Waters (1875), 34 E. T. 
33 ; 24 W. It. 1 00. 

2446. Respondent evading suit — 

Service on father.] — Whore there was reason to 
believe that the husband was keeping out of the 
way to avoid a suit for restitution of conjugal 
rights, the ct. allowed the written demand required 
by rule 1 75 to be served on his father, coupled with 
the requirement that it should be advertised. — 
He SllEEHY (1870), 1 P. I). 423 ; sub nom. O’Sieeehy 
v. O’Sheeiiy, 34 E. T. 307. 

Annotation : — Reid. Palmer v. Palmer (1921), 125 L. T. 8(31. 

2447. Inability to ascertain respon- 

dent’s whereabouts- -Service on solicitor.] — Where, 
in a suit for restitution, petitioner, being unable 
to ascertain the whereabouts of resp., applied for 
substituted service of, first, the written demand for 
cohabitation necessary to satisfy rule 175 ; 
secondly, the citation ; &, thirdly, the petition : — 
Held : the demand to return to cohabitation might 
be served on resp.’s solr., but. the citation & petition 
must be made the subject of a further application. 
— MAC ARTHUR v. Mac ARTHUR (1 88i>), 58 E. J. P. 
70 ; sub nom . lie McArthur’s Petition, (51 L. T. 
308. 

2448. Registered letters returned un- 

opened — Respondent out of the jurisdiction.]- 

Where the intended resp. in a suit for restitution 
of conjugal rights had left the country, A letters 
addressed to him by his wife at his last known 
residence & place of business respectively, & con- 
taining a written demand for cohabitation, had 
been returned through his solrs., who declined to 
furnish her with her husband’s address, the ct. 
allowed substituted service of the demand for 
cohabitation required by rule 175 to be made on the 
husband’s solrs. 

Before a citation in a suit for restitution of 
conjugal rights is permitted to issue, the ct. must 
be satisfied by affidavit that a written demand for 
cohabitation & restitution of conjugal rights has 
previously been made by petitioner on the party 
to be cited . — He Tucker, [1897] P. 83 ; (50 L. J. P. 
(55 ; 77 L. T. 110 ; 45 W. R. (556. 

2449. Service by post — Necessity for regis- 

tration.] — Barry v. Barry (1902), 4(5 Sol. Jo. 
500. 


2450. Service out of the jurisdiction - 
Whether court has power to order.] — Bateman v. 
Bateman, No. 3870, post . 

2451. Affidavit of service — Recital of form of 
demand — Annexing copy of demand.] — Baines 
v. Baines (1888), 5 T. L. R. 4. 

E. Sincerity of Petitioner . 

2452. Necessity for.] — Where a husband & wife 
are living apart under a deed of separation, & 
the wife, having unsuccessfully endeavoured, to 
induce her husband to resume cohabitation, 
presents a petition for restitution of conjugal rights, 
& there is evidence that she sincerely desires the 
return of her husband, the existence of the separa- 
tion deed & the fact that she may have it in her 
mind if he disobeys the decree, to take subsequent 
proceedings for a divorce, constitute no bar to her 
right to a decree for restitution. 

The question whether the existence of the deed 
of separation constitutes a bar against the granting 
of a decree for restitution has often been discussed, 
& in the Ecclesiastical Cts. it was not treated as a 
bar. Beet. 22 of the Act of 1857 [Matrimonial 
Causes Act, 1857 (c. 85)] provides for the grant of 
a decree for the restitution of conjugal rights upon 
the principles of the Ecclesiastical Uts., & that being 
so, the law must be considered as it was before 
Matrimonial Causes Act, 1857 [(c. 85)]. . . . 

The husband did not appear, nor set up the deed. 
The wife appeared & revealed it, & said that she 
had been coerced into signing it & had made an 
appeal to the husband to return to her. Under 
those circumstances, if the ct. is satisfied of the 
good faith on her part & that there is evidence that 
she is really desirous that her husband should 
return to her, I think she is entitled to the decree 
for which she asks (Buke, P.). — Palmer v. 
Palmer, [1923] P. 180; 92 L. J. I\ 129; 129 
L. T. (5(55 ; 39 T. L. R. 009 ; 67 Sol. Jo. 748, C. A. 
Annotation : — Folld. Harnett v. Harnett, [1924] P. 120. 

2453. .] — Harnett v. Harnett, No. 2402, 

post. 

2454. Where sincerity proved — Intention to apply 
for divorce on disobedience to decree — No dis- 
qualification.] — Palmer v . Palmer, No. 2152, ante. 


F. Defences . 

(a) In General. 

2455. Respondent must establish legal defence 
Sincerity of petitioner.] — Scott v . Scott, No. 2121, 

ante. 

2456. Facts amounting to neither cruelty nor 
adultery.] — An allegation responsive to the libel 
in a suit for restitution of conjugal rights admitted 
to proof, although the facts pleaded amounted to 
a charge of neither cruelty nor adultery against 
the party by whom a sentence of restitution was 
prayed.— Molony v. Molony (1824), 2 Add. 249 
102 E. R. 285. 

Annotations : — Expld. Connolly v. Connelly (1850), 2 Rot*. 
Eccl. 201. Consd. Sopwith v . Sopwith (1861), 2 fciw. & Tr. 
160. Refd. Connelly v . Connelly (1851), 7 Moo. P. C. C. 
438. 


PART XIII. SECT. 5, SUB-SECT. 1. — 

E. 

2452 i. Necessity for. ] — The ct. should 
not refuse a judgment for restitution 
of conjugal rights merely because 
pltf.'s motive is, not the desire to live 
with her husband, but to have the 
children. — O’L eabyv. O’Lkary, [1923J 
1 W. W. R. 501.— -CAN. 

2454 i. Where sincerity proved — In- 
tention to apply for divorce on disobedi- 


ence to decree — No disqualification . J — An 
cHsential condition in a suit for restitu- 
tion of conjugal rights is the sincerity 
or good faith of petitioner, that is to 
say, a sincere desire on liis or her part 
for tho return of the absent spouse & 
the resumption of normal matrimonial 
relations. If tho true object of peti- 
tioner is the ulterior purposo of 
obtaining a divorce in consequence of 
tho other spouse’s disobedience to the 
decree, the application for restitution 


is not made in good faitli & will bo 
dismissed. The ct. will not, however, 
attribute to a petitioner who is in 
truth genuinely ready & willing to do 
his or her duty if the other does return, 
a want of good faith merely because he 
or she contemplates or intends conse- 
quential proceedings in divorce in the 
event of the other's refusal to obey thi 
decree. — Morris v. Morris, 

N. Z, L. It. 1101.— N.Z. 

T 2 



276 


Husband and Wife. 


Sect. 6 . — Matrimonial offences and remedies there - 
/or; Sub-sect 1, F. (a) & (6).] 

2457. Facts entitling respondent to decree of 
judicial separation.] — A plea in bar to a suit for 
restitution of conjugal rights is bad, unless it set 
forth matter sufficient to entitle resp. to a decree 
of judicial separation. A plea that resp. had 
reasonable suspicion that petitioner* had committed 
adultery, is bad. — B urroughs v . Burroughs 
(1801), 2 Sw. & Tr. 303 ; 30 JL. J. P. M. A A. 186 ; 
4 L. T. 374 ; 7 Jur. N. S. 610 ; 0 W. R. 680 ; 164 
E. R. 1012. 

Annotation : — Reid. Kussell v. Russell, 11897] A. C. 395. 

2458. Petitioner guilty of impropriety — Not 
amounting to matrimonial offence.] — Rippingall v . 
Ripping all A Delacour, Rippingall v . Rippin- 
gall, No. 2468, post. 

2459. Petitioner’s refusal of conjugal inter- 
course.] — Rippingall v. Rippingall A Delacour, 
Rippingall v. Rippingall, No. 2468, post. 

2460. Offer of matrimonial cohabitation —Not 
mere cohabitation.] — An offer by a husband to 
live under the same roof with his wife, each party 
being free from molestation by the other, is not an 
offer of matrimonial cohabitation & is no defence 
to a suit for restitution of conjugal rights.- - Wily 
v. Wily, [1018] P. 1 ; 87 L. J. P. 31 ; 117 L. T. 
703 ; 34 T. L. R. 33 ; 62 Sol. Jo. 55. 

Annotation: — Reid. Jackson v. Jackson, [192 1J P. 19. 

2461. Return pending proceedings.] — 

After the wife had filed a petition for restitution 
of conjugal rights in consequence of her husband 
having left her, he returned to her A occupied the 
same bed with her for eighteen days, but refused 
marital intercourse or to associate with her, A lie 
also kept on an establishment of his own. lie 
stated to his wife that he only returned to her to 
avoid the publicity of the proceedings for restitu- 
tion, A never intended to live with her as her 
husband. He then left her again, A stated the 
above again in a letter which he left for her 
Held : there was no genuine attempt or intention 
on the part of the husband to return to his wife, 
A a decree was pronounced on the wife’s petition. 
— Webster r. Webster (1922), 66 Sol. Jo. 486. 

2462. Effect of Divorce Rules, r. 175 — Upon 
former doctrine of Ecclesiastical Courts.] — (1) The 
former doctrine of the Ecclesiastical Cts. that 
there was no defence to a suit for restitution of 
conjugal rights but a matrimonial offence by 
petitioner, is now, having regard to above rule, 
no longer law. 

(2) It is essential to the success of a petition for 
restitution of conjugal rights that petitioner should 
prove that he or she has a sincere desire for a 
real restitution of those right s A a corresponding 
willingness to render them to the other spouse. — 
Harnett v. Harnett, [1924] P. 126 ; 93 L. J. V. 
49 ; 131 L. T. 1 ; 40 T. L. R. 269 ; 68 Sol. Jo. 
366, O. A. 


(6) Justifiable Withdrawal from Cohabitation. 

2463. General rule.] — By the law of this country, 
married persons are bound to live together ; A if 
either withdraws without lawful cause, the other 
may, by suit in the Ecclesiastical Ct., compel the 
party withdrawing to return to cohabitation. 
The only lawful cause for withdrawing is the 
cruelty or adultery of the other party ; for this 
ct. can take no cognisance of disputes about 
property or mutual agreements to live separate. 
To amount to cruelty there must be personal 
violence, or manifest danger of it ; for unkindness 
A reproacliful language on the one side, or vain 
A unfounded fear on the other, do not constitute 
any case of cruelty which the law can notice. It 
need scarcely be added, that it is not sufficient to 
allege A charge cruelty ; it must be judicially 
established by evidence (Sir John Nicholl). — 
Barlee v. Barlee (1822), 1 Add. 301 ; 162 E. R. 
105. 

Annotation: -Reid. Weldon v. Weldon (1883), 9 P. D. 52. 

2464. .] — (1) Suits for restitution of con- 

jugal rights by the husband against the wife, in 
reply to which the wife pleaded adultery, cruelty 
A unnatural practices upon herself, on the part of 
the husband, A prayed a separation on the throe 
grounds : — Held : adultery alone was proved, A 
sentence of separation accordingly. 

(2) 1 have stated that the law admits, generally 
speaking, of no excuse to married parties from with- 
drawing from mutual cohabitation, but cruelty, 
adultery, or the particular offence [unnatural 
offence] alleged in this case (Sir H. Jenner Eust). 

(3) The principle laid down in all the cases 
which have been referred to is, that everything 
which tends to bodily hurt or peril, is a sufficient 
ground for the interposition of the ct. Many acts 
are not required ; one is sufficient, if it be likely 
to occur again ; A it is not necessary that the wife 
should be entirely without blame; a reasonable 
apprehension of personal violence is sufficient, A 
words of menace, creating an apprehension of 
bodily harm or injury, will be sufficient ... A it 
is not necessary in all cases to prove actual personal 
violence (Silt H. Jenner Eust). 

(4) I am of opinion . . . that there is proof of 
an act of legal cruelty by the husband ; A un- 
doubtedly the ct. would have been in a situation to 
pronounce a sentence of separation on the ground 
of cruelty if the parties had ceased to cohabit 
at that time. But they cohabited for six months 
afterwards, for it was not until Sept. 1845, that 
they separated, A not on the ground of an act of 
violence of this description, but on another ground ; 
A the question arises whether anything occurred 
to revive the cruelty thus condoned (Sir 11. 
Jenner Eust). 

I i>ronounce that the husband has been guilty 
of the crime of adultery, A that, on that ground, 
the wife is entitled to a sentence of separation 
(Sir 11. Jenner Eust).- Geils v. Gells (1848), 6 


PART XIII. SECT. 5, SUB-SECT. l.~ 

F. (a). 

2467 i. Facts entitling respondent to 
decree of judicial separation. J — Conduct 
in order to amount to an answer to a 
petition for restitution of conjugal 
rights must be such as would entitle 
reBp. to a decree of judicial separation. — 
Busch v. Busch (1911), 31 N. Z. L. K. 
503.— N.Z. 

g. Separation order.]' An order 
under “ Married Persons Summary 
Separation Act, 1896,” that applt. be 
no longer bound to cohabit with her 
husband, is while in force a statutory 
authority to the wife, should she so 


desire, to refuse to cohabit with her 
husband or to render him conjugal 
rights. Such order while in force is a 
bar to a suit by the husband for 
restitution of conj ugal rights.- Sibb a ld 
v. Sibbald (1906), 26 N. Z. L. K. 135. • 
N.Z. 

h. Apprehension of bodily injury .] 
— In the circumstances the inference 
was legitimate that deft, would huvo 
a reasonable apprehension of bodily 
injury if she returned to her husband, 
A tiie ct. refused pltf. a decree of 
restitution. — U abu v. Musammat 
Kokia (1923), I. L. R. 46 All. 210.—- 
1ND. 

k. Apprehension of danger to health.] 


Under the Indian law' cruelty in 
the legal sense need not necessarily 
he physical violence. A course of 
conduct which, if persisted in, would 
undermine the health of the wife, is a 
suflicient j ustilication for refusing to 
the husband a decree for restitution of 
conjugal rights. — Kondal, etc. t\ 
Kajvcanayaki Amiwai. mum i. p, p. 


PART XIII. SECT. 6, SUB -SECT. 1.— 

F. (b). 

1. Impossibility of scxiuil inter - 
course .] — A plea by a wife that sexual 
intercourse with her is impossible 
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Notes of Cases, 07 ; subsequent proceedings (1851), 
3 H. L. Cas. 280, H. L. 

2465. .]— The ct. has discretion to refuse 

relief to a petitioner seeking a decree of restitution 
of conjugal rights, even in the absence of a matri- 
monial offence on the part of the petitioner. The 
question for decision is whether resp. had reason- 
able cause for leaving petitioner, & the test is 
whether it has become practically impossible for 
the spouses to live together. A wife may develop 
habits of intemperance & may exhibit jealousy of 
her husband & frivolity of conduct, & these facts 
may constitute no reasonable grounds for the 
husband deserting his wife. — Greene v. Greene, 
[ 1916J 1\ 188 ; 85 L. J. P. 224 ; 115 L. T. 127 ; 
32 T. L. R. 520 ; 00 Sol. Jo. 020. 

. i nnotation Distd. Fisk v. Fisk (1920), 122 L. T. 803. 

Adultery of petitioner — Discretionary bar to 
relief.] — See Part XI II., Sect 7, sub-sect 4, 1). (c). 
post . 

Cruelty of petitioner— Discretionary bar to relief.] 

— See Part XIII., Sect. 7, sub-sect. 4, K. {d), post . 

2466. Commission of unnatural offence.] — Geils 
V. Geils, No. 2464, ante. 

2467. Frivolous or improper conduct — Ante- 
nuptial.] — Perrin v. Perrin, No. 2800, post. 

2468. Not amounting to matrimonial 

offence.] — It is no ground for dismissing a wife’s 
suit for restitution of conjugal rights that she has 
been guilty of impropriety of behaviour not 
amounting to a matrimonial offence, nor yet that 
she has previously refused to permit conjugal 
intercourse. — Ripping all v. Rippingall & Dkla- 
cour, Rippingall v. Rippingall (1876), 24 W. R. 
1)67. 

A nnotations — Consd. Synge v. Synge, [1900] P.180. Reid. 

Russell v. Russell, 11895] P. 315; Russell v. Russell, 

11924] A. C. 087. 

2469. .] — In a suit by a wife for 

restitution of conjugal rights, where the husband 
alleged that the wife’s conduct, though she had 
not been guilty of adultery, had been such as to 
disentitle her to a decree, the ct. declined, on a 
consideration of all the circumstances, to exercise 
its discretion by refusing to grant a decree. — 
Fletcher v. Fletcher (Hobson Cited), 

Fletcher v. Fletciier & Robson (1915), 31 

T. L. R. 306. 

2470. .] — Greene v. Greene, No. 2465, 

ante. 


2471. Inability to maintain petitioner.] — Green 
v. Green, No. 3563, post 

2472. Pre-nuptlal incontinence of petitioner.] — 

Mason v. Mason, No. 2442, aide. 


2473. Intemperance.] — Rutland v. Rutland, 
No. 3604, post. 

2474. Bordering on delirium tremens.] — 

(1) A wife petitioned for a decree of restitution of 
conjugal rights, & her husband pleaded in reply 
that she had been addicted to drink for a long 
period, had become dangerous to herself &• others, 
& had on one occasion been in a condition border- 
ing on delirium tremens. Upon the evidence : — 
Held: the husband had “just cause” for with- 
drawing from cohabitation, though such evidence 
was not enough to entitle him to a decree of 
judicial separation. 

(2) In a suit for restitution of conjugal rights the 
ct. will decline to make the usual order for wife’s 
costs where the grounds of the litigation are 
altogether unreasonable. — Reer v. Reer (1906), 
94 L. T. 704 ; 54 W. R. 564 ; 22 T. L. R. 338, 367. 
Annotatimis: — As to (1) Distd. Greene v. Greene, [1910] 1*. 

188. Refd. Fisk v. Fisk (1920), 122 L. T. 803. 


2475. Habitual.] — Greene v. Greene, No. 

2465, ante. 

24 , 76 . Danger to husband & children.] 

— Habitual drunkenness making a wife dangerous 
to her husband & children is legal ground for 
refusing her a decree of restitution of conjugal 
rights.— Fisk v. Fisk (1920), 122 L. T. 803; 36 
T. L. R. 248. 

2477. Jealousy.] — Greene v. Greene, No. 2465, 


2478. Marriage Induced by false representation.] 

— Green v. Green, No. 3563, post. 

2479. Neglect of domestic duties.] — In a suit by 
the wife for restitution of conjugal rights, the 
husband, in his answer, pleaded that during co- 
habitation the wife had neglected & refused to 
discharge her domestic duties, & had endeavoured 
to provoke him to strike her ; also that the 
separat ion had occurred by mutual consent : — 
Held : on motion to strike oiit these paragraphs 
as irrelevant, they were material to the issue, and 
ought not to be struck out. — Woodey v. Woodey 
(1874), 31 1j. T. 647 ; 23 W. R. 386. 

Annotation Refd. Russell v. Itussell, [1895] P. 315. 


2480. Petitioner leaving home— Inability to agree 
with stepchildren.] — By Matrimonial Causes Act, 
1884 (c. 68), s. 5, “ If the respondent shall fail to 
comply with a decree of the Court for restitution 
of conjugal rights, such respondent shall thereupon 
be deemed to have been guilty of desertion without 
reasonable cause, & a suit for judicial separation 
may be forthwith instituted, & a sentence of 
judicial separation may be pronounced, although 
the i>eriod of two years may not have elapsed since 
the failure to comply with the decree for restitution 
of conjugal rights.” 

In a suit for restitution of conjugal lights brought 
by a second wife, it appeared that differences 
had arisen between her &> her husband, due to 
her inability to agree with her step-children, his 
daughters by the former marriage, &> that she 
had in consequence left her home, & her husband 
had refused to receiver her back — Held : on 
consideration of the evidence, the wife had done 
nothing to disentitle her to maintain a suit for 
desertion without reasonable cause, within Matri- 
monial Causes Act, 1884 (c. 68), s. 5, as interpreted 
in Russell v. Russell. No. 4671, post, she was there- 
fore entitled to a decree for restitution of conjugal 
rights.- Oldroyd r. Oldroy^d, [1896] P. 175 ; 
65 L. ,T. V. 113; 75 L. T. 281 ; 12 T. L. R. 442. 

Annotations:- Consd. Beer v. Boor (1906), 94 L. T. 704. 

Refd. Syntfc* v. Syn^o, [1901] P. 317; Frowd i\ Frowd, 

|I904] f\ 177 ; Greener. Groono, [1916]!*. 188. 

2481. Physical violence.]- Rutland v. Rut- 
land, No. 3604, post. 

2482. Refusal to permit conjugal intercourse.] — 

Rippingall v. Rippingall & DeIjACour, Ripping- 
all v. Rippingall, No. 2468, ante. 

2483. Without just cause.] — The rights 

of husband & wife as to marital intercourse are 
mutual, <te either party refusing such intercourse 
without sufficient reason gives just cause to the 
other for withdrawal from cohabitation. The ct. 
will therefore, in its discretion, regard such a 
refusal as a valid defence to a wife’s petition for 
restitution of conjugal rights. Davis v. Davis, 
[1918] P. 85 ; 87 L. J. P. 53 ; 118 L. T. 049 ; 62 

Annotation : — Refd. Fisk v. Fisk (1920), 122 L. T. 803. 

2484. Cohabitation not rendered impoMible 

|jy * I — A husband & his wife parted, & the husband 
then Died a petition for nullity of marriage on the 


owing' to her incurable disease or a good defence to a suit by the husband 
physical malformation is not in itself for restitution of conjugal rights.— 


‘URSHOTAMDAS MANEKLAL V. BAIMANI 

1896), I. B. R. 21 Bom. 610. — INP, 
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Sect , 6 . — Matrimonial offence s and remedies there - 
/or; Sub-sed. 1, F. (6), (c) & (d).] 

ground that the wife was incapable of consum- 
mating it, & that by reason of such refusal it was 
impossible for him to live with her. The wife by 
her answer alleged that the husband was incapable 
Sc she prayed for a decree of nullity. The judge 
dismissed the petition & the prayer of the answer. 
Subsequently the wife asked her husband to receive 
her back as his wife, &, on his refusal, she filed a 
petition for restitution of conjugal rights. The 
husband alleged that his wife was not in truth 
ready to return to cohabitation : — Held : though 
the ct. would not grant a decree for restitution of 
conjugal rights to petitioner if she was not ready 
to return to cohabitation, yet on the facts there 
had been no such wilful refusal of marital inter- 
course by the wife as to make it impossible for her 
husband to live wdth her, & the husband ought not 
to have taken nullity proceedings, & therefore he 
had no reasonable excuse for withdrawal from 
cohabitation, Sc there would be a decree for 
restitution of conjugal rights .—Parked v. Parkks 
(1923). 40 T. L. H. 42. 

(c) Separation by Mutual Consent. 

Covenant not to sue, see Sub-sect. 2, P. (d), post. 

Contracts for separation, generally, sec Part XI., 
ante . 

2485. Whether restitution suit barred by — 
Agreement to live separate.] — An agreement be- 
tween husband Sc wife to live separate is no bar to a 
suit for restitution of conjugal rights. — Spering 
v. Spering (1803), 3 Sw. Sc Tr. 211 ; 32 L. .1. P. M. 
& A. 116 ; 9 L. T. 24 ; 11 W. It. 810 ; 161 E. It. 
1255. 

Annotation: — Refd. Williams v. Williams, [1021] P. 131. 

2486. .] — Lacey v. Lacey, [1919] 

W. N. 304. 

2487. .] — The ct. granted to a wdfe a 

decree for restitution of conjugal rights in an un- 
defended suit, although the parties had been 
living apart under a deed of separation. — P ugh v. 
Pugh (1920), 37 T. L. It. 105. 

2488. Refusal to cohabit from date of deed.] 

— Anquez v. Anquez, No. 4021, post. 

2489. .] — (1) A husband Sc wife 

executed a deed of separation, which provided for 
payment by the husband of an allowance of £100 
a year for the maintenance of their child, Sc 
abandonment by him of all control Sc supervision 
over the child. The allowance was paid only for 
half a year : — Held : though the terms of the deed 
might be such as to make it invalid in a ct. of 
equity, the separation was voluntary, Sc the breach 
of his contract by the husband could not by 
relation back make it involuntary. The petition 
by the wife for dissolution of marriage on the 
ground of the husband’s adultery, coupled with 
desertion without cause for two years Sc upwards, 
was therefore dismissed. 

(2) It has always been held in the Divorce & 
Matrimonial Causes Ct. that deeds of separation 
are utterly inoperative to abrogate the duty of 
cohabitation involved in the contract of marriage. 
It is accordingly quite competent to either party, 
the day after they have parted in obedience to 
their mutual agreement, to come to the ct. in 
defiance of such agreement, & obtain a decree for 


restitution of conjugal rights. — O rabb v. CrabB 
(1868), L. R. 1 P. & D. 001 ; 37 L. J. P. & M. 42 ; 
18 L. T. 163 5 10 W. R. 650. 

Annotations : — As to (1 ) Consd. Pipor v . Pipor, [1902] P. 198. 

Refd. Parkinson v. Parkinson (1869), L. R. 2 P. & D. 25 ; 

Williams v. Williams, [1921] P. 131. 

2490. Trifling breaches of separation agree- 

ment.] — (1) Where a deed of separation had been 
executed between a husband Sc wife who had con- 
tinued to live apart, Sc the wife more than five 
years afterwards, by counterclaim to an action by 
the husband to enforce the deed, claimed as against 
him a judicial separation on the ground of alleged 
cruelty : — Held : her right to judicial separation 
was barred by lapse of time Sc by the execution of 
the deed of separation. 

(2) A married woman can contract to live apart 
from her husband, Sc the husband is entitled to 
come to the Court to enforce specific performance 
of such a contract. 

(3) A husband is not debarred from enforcing 
a deed of separation Sc from obtaining an order 
restraining his wife from commencing an action 
for the restitution of conjugal rights by reason of 
trifling breaches of the covenants on his part. 
Where, in a separation deed, the husband had 
covenanted to allow .an infant child to reside with 
the wife. Sc had subsequently concurred as next 
friend of the infant in a petition under Infants’ 
Custody Act, 1873 (c. 12), for the removal of the 
infant from the wife’s custody w T hich had been 
ordered by the ct. : — Held : this was not a breach 
of tho husband’s covenant. Injunction granted 
to restrain the wife from suing for restitution of 
conjugal rights. — B esant v. Wood (1879), 12 
Oh. D. 605 ; 40 L. T. 445 ; 23 Sol. Jo. 443. 
Annotations : — As to (1) Refd. Russell v. Russell, 11895] J*. 

315 ; Bishop v. Bishop, Judkins v. Judkins, [1897] P. 138. 

As to (2) Consd. Cahill v. Cahill (1883), 8 App. Cas. 420 ; 

Clark v. Clark (1885), 10 1\ I). 188. Apld. Aldridge v. 

Aldridge (1888), 13 P. D. 210; McGregor v. McGregor 

(1888), 21 Q. B. D. 424 ; Sweet v. Sweet, [1895] 1 Q. B. 

12. Refd. Hart. r. Hart (1881), 18 Ch D. 670; Gandy r. 

Gandy (1882), 7 1*. D. 108 ; Rose v. Rose (1883), 8 P. I). 

08; Wennhak v. Morgan (1888), 57 L. J. Q. B. 241 ; 

Gooch v. Gooch, [1893] 1*. 99 ; Re Weston, Davies v. 

Tagart, [1900] 2 Ch. 1G4. As to (3) Consd. Kunski v. 

Kunski (1898), 68 Ii. J. P. 18. Distd. Kennedy r. 

Kennedy, [1907] P. 49. Generally , Mentd. Horwood v. 

Millar’s Timber & Trading Co., [1916] 2 K. B. 44 ; Keel. 

Coiors. for England v. I. It. Comra., [1918] 2 K. B. 602. 

2491. — .] — It is not every breach of 

covenant in a deed of separation which will prevent 
the party committing it from setting up the deed 
in answer to a suit for restitution of conjugal 
rights. To have this effect a breach must be 
substantial, serious, Sc deliberate. In a case where 
the only breach consisted in the fact that the 
husband was four days late in paying a weekly 
allowance payable to his wife under a deed of 
separation, the ct. held that the deed was a com- 
plete answer to tho wife’s petition for conjugal 
rights, Sc refused to make the usual order for the 
wife’s costs. — Kunski v . Kunski (1898), 68 

L. J. P. 18. 

— — Breach of covenant to maintain .] — See Sub- 
sect. 1, F. (d), post. 

2492. Reciprocal covenants in agreement 

by deed — Renunciation of rights in wife’s property.] 

— In a suit for restitution of conjugal rights, resp. 
moved for an injunction Sc stay of proceedings, 
upon affidavit, showing that petitioner was bound 
by deed not to institute such a suit ; — Held : 
(1) such a defence must bo alleged by plea, Sc 

to sue for restitution of conjugal rights, 
etc., in England tho old. have power to 
refuse a decree for restitution whenever 
the rosult. of such decree would be to 
compel tho ct. to treat one of the 
spouses as doserting the other without 


PART XIII. SECT. 5, SUB-SECT. l.-~ 

F. (c). 

m. Whether reslUution suit barred 
by— Agreement repudiated .) — A deed of 
separation between a husband & his 
wife which both partios have repudiated 


is not a liar to a petition for restitution 
of conjugal rights. — S m rrin-: v. Sjuythe 
(1922), 30 C. L. R. 165.— -AUS. 

n. No covenant not to .sue.] — 

Where a deed of separation is in 
existence, even without a covenant not 
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afforded no ground for a summary dismissal of 
tho suit. 

Upon such defence being subsequently alleged 
by plea :—-Held : (2) it was such an equitable plea 
as the Divorce Ct. since Jud. Acts is bound to 
consider ; (3) a wife is bound by a deed of separa- 
tion, containing a covenant not to sue her husband 
for restitution of conjugal rights. Suit instituted 
by her in violation of such a covenant dismissed. — 
Marshall v. Marshall (1879), 5 P. D. 19 ; 48 
L. .T. P. 49 ; 39 L. T. 040 ; 27 W. 11. 399. 

Annotations : — As to (1) Folld. Gleig v. Gleig (1906), 22 

T. L. 1-t. 716. As to (2) Refd. Clark v. Clark (1885), 10 

1\ D. 188; Aldridge v. Aldridge (1888), 13 P. D. 210; 

Bussell v. Bussell, [18951 P. 315 ; Kennedy v. Kennedy, 

[1 907 ] P. 4 9. As to (3) Consd. Bcsant v. Wood (1 879), 1 2 

Oh. I). 005. Folld. Clark v. a ark (J885), 10 P. D. 188. 

Refd. McGregor v. McGregor (1888), 20 Q. II. 1). 529. 

Generally, Consd. Welch v. Welch (1916), 85 L. J. I*. 188. 

2493. No breach of covenants by 

respondent.] — By a separation deed the wife 
agreed to live apart from her husband, & not to 
molest him or bring proceedings against him for 
restitution of conjugal rights. The husband 
agreed to pay the wife an allowance, which was 
to determine if she committed any breaches of 
the deed. Both parties having acknowledged & 
acted upon the deed, the wife committed breaches 
of its provisions, whereupon the husband, in 
accordance with his power under the deed, stopped 
her allowance. The wife then presented a petition 
for restitution of conjugal rights. Upon a 
summons by the husband to dismiss the petition : 
— Held : the petition wa.s frivolous <fc vexatious, & 
must be dismissed. — Welch v. Welch (1916), 85 
L. J. P. 188 ; 115 L. T. 1, C. A. 

2494. Steps not taken to set agreement 

aside — Effect of Matrimonial Causes Act (c. 68), 
1884.] — (1) Though an agreement between husband 
& wife to live apart is not in itself a bar to a 
petition for restitution of conjugal rights, the 
effect of above Act, which enacts that resp. who 
fails to comply with a decree for restitution shall 
be deemed guilty of desertion without reasonable 
cause, & that a suit for judicial separation may be 
at once instituted, is that the ct. has power to 
refuse a decree for restitution where such an 
agreement exists, & neither party has taken steps 
to set it aside. 

(2) A valid agreement between the spouses to 
live apart may exist in the absence of a formal 
deed of separation & without an express covenant 
not to sue for restitution of conjugal rights. — 
Walter v. Walter, [19211 P. 302 ; 90 L. J. P. 
372 ; 125 L. T. 575 ; 37 T. L. R. 673 ; 65 Sol. Jo. 
607. 

Annotation : — As to (1) Refd. Mann v. Mann (1921), 91 

L, J. 1*. 204. 

2495. Proof of petitioner’s sincerity — Matri- 

monial Causes Act, 1857 (c. 85), s. 22.] — Palmer 
v . Palmer, No. 2452, ante . 

2496. Sincerity of petitioner — Must be proved.] — 
In a wife’s suit for restitution of conjugal rights, 
where the original separation of the parties has 
been by mutual consent, as under a deed of separa- 
tion, the ct. will require evidence that appet. 
sincerely desires that her husband should return 
to cohabitation. Without this the power given 
by Matrimonial Causes Act, 1884 (c. 68), would 
lend to create an artificial state of desertion. — 
Mann i\ Mann, [1922] P. 238 ; 91 L. J. P. 204 ; 
126 L. T. 222 ; 60 Sol. Jo. (W. R.) 7. 

A nnotation Refd. Harnett v. Harnett, [1924] P. 41. 


(d) Covenant by Petitioner not to sue. 

2497. Whether restitution suit barred by.] — 
Westmeath v. Westmeath, No. 3196, post. 

2498. Proceedings restrained.] — A cove- 

nant was entered into for a valuable consideration 
by a husband with the trustees of his wife under a 
separation deed, not to sue for the restitution of 
conjugal rights. An application for an injunction 
to restrain such a suit commenced by the husband, 
was refused by the ct. On appeal, the decision 
was reversed & an injunction awarded. — Hunt v. 
Hunt (1862), 4 De G. F. & J. 221 ; 31 L. J. Oh. 
161 ; 5 L. T. 778 ; 26 J. P. 243 ; 8 Jur. N. S. 85 ; 
10 W. R. 215 ; 45 E. R. 1168, L. O. 

Annotations: — Consd. Brown r, Brown (1868), L. R. 7 Eq. 

J85 ; Bcsant v. Wood (1879), 12 Cli. D. 605 ; Marshall v. 

Marshall (1879), 5 1*. D. 19. Expld. Cahill v. Cahill (1883), 

8 App. Cas. 420. Consd. Clark v. Clark (1885), 10 P. D. 

188 ; lie Hope Johnstone, Hope Johnstone v. Hope 

Johnstone, [1904) 1 Ch. 470 ; Wilson v. Oarnlcy (1908), 

98 L. T. 265 ; Williams v. Williams, [1921 ] P. 131. Refd. 

Kitcliin v. Kitchin (1869), 19 L. T. 674 ; Symonds v . 

Hallett (1883), 53 L. J. Ch. 60 ; McGregor v. McGregor 

(1888), 20 Q. B. D. 529 ; Bishop v. Bishop, Judkins v. 

Judkins, [18971 P. 138. Mentd. Fearon v. Ay lesion l 

(1884), 32 W. It. 718. 

2499. .] — By a deed of separation 

dated in Dec. 1862, husband & wife agreed to live 
separate & apart, the husband to allow the wife 
an annuity of £200 for their joint lives & twelve 
months after tho husband’s death if the wife 
survived him. •The trustee of the deed covenanted 
with the husband that the wife should not molest 
him, etc., & that she should not seek to compel 
him to live with her again, or bring any citation 
in the Divorce Ct. for the restitution of conjugal 
rights. The annuity had been duly paid. The 
wife had commenced proceedings in the Divorce 
Ct. for a restitution of conjugal rights. There- 
upon the husband filed his bill for ( inter alia) an 
injunction to restrain the wife from further pro- 
ceedings in the Divorce Ct. On motion for the 
injunction : — Held : the wife ought to be restrained 
from further proceedings until the hearing, the 
deed not having been impeached, & injunction 
granted, with liberty for her to file a cross-bill to 
impeach the deed, or as she should be advised, 
without filing it in the name of a next friend. — 
Kitchin v. Kitchin (1869), 19 L. T. 674. 

2500. Covenant by either spouse.] — By a 

deed of separation between the husband, the wife, 
& a trustee, containing a recital that the husband 
& wife had agreed to live separate, the husband 
covenanted with the trustee to pay tho wife £25 
a year till their only child should attain twenty- 
one, or die under that age or become charge- 
able to the husband, & to allow her to enjoy 
all her present & future property for her separate 
use, & the trustee covenanted with the husband 
to indemnify him against the debts of the wife, 
& that the wife should not take any proceedings 
to compel him to live with her. The annuity 
was paid until the child died, a minor. The wife 
after this presented her petition for the restitution 
of conjugal rights, & the husband pleaded the 
separation deed : — Held : ( 1 ) an agreement entered 
into by a wife for valuable consideration, & 
without fraud or duress, that she will not take 
proceedings to compel her husband to return to 
cohabitation, is a bar to such proceedings ; (2) the 
recital of the agreement to live separate, being 
contained in a deed to which the wife was a party, 
was evidence of a contract by her to allow her 
husband to live separate from her, & that after 


reasonable cause contrary to the real Zealand where the authority to make [1921] N h- B. 1069, — 

truth of the ease, & the same consldera- suoh a decree as a preliminary to N.Z. 

tJons apply with added force in New divorce is discretionary. — F ielding V* 
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Wife. 


5. — Matrimonial offences and remedies there - 
‘ ' ‘ 1, F. (rf), G. it' 11. ; nub-*** ° 

accepting benefits under the deed, she could not be 
heard to say that she had not contracted, because 
the covenant not to sue was entered into only by 
the trustee & not by her. — C lark v. Clark (1885), 
10 P. I). 188 ; 54 L. J. P. 57 ; 52 L. T. 234 ; 49 
J. P. 510 ; 33 W. li. 405, C. A. 

Annotations: — As to (1) Reid. Russell v. Russell, 11895] 

1*. 315. Reid. lie Weston, Davies r. Tagart , 

2501. -- — Deed not set up by respondent.] — 

The parties in a suit for restitution of conjugal 
rights had been living apart under a deed of 
separation by which the wife covenanted not to 
take any proceedings to compel her husband to 
cohabit with her. The husband, who had not 
fulfilled liis covenant to pay his wife £200 a year, 
did not appear in the suit. The ct., notwith- 
standing the covenant in the deed, granted the 
wife a decree of restitution. — Tress v. Tress 
(1887), 12 P. D. 128 ; 50 L. .1. P. 93 ; 57 L. T. 
501 ; 51 J. P. 504 ; 35 W. li. 072. 

Annotations Consd. dldgr. dleig (1909), 22 T. L. It. 716 ; 

Kennedy v. Kennedy, 119071 1\ 49. Folld. dill v. Hill 

(1917), G2 Sol. Jo. 37 ; Phillips v. Phillips. 11917] J*. 90. 

Consd. Williams v. Williams, [1921] P. 131. Refd. 

Beauclerk v. Reauclork, (1895] P. 220 ; llardie t\ Hardie, 

Ratoman v. Bateman (1901), 70 L. .T. P. 29; ltoe v. 

Roe, I1916J P. 163. Mentd. Bishox) v. Bishop, Judkins 

D. Judkins, [1897] P. 138; ITolroyd r. Holroyd (1920), 

36 T. L. It. 4 79 ; Pugh r. Pugh (1920). 37 T. 1.. R. 105. 

2502. — .]— Bateman v. Bateman, No. 

3870, post. 

2503. — A husband & wife agreed to 

live apart, & a separation deed was executed under 
which the husband covenanted to pay his wife an 
allowance, & the wife covenanted not to sue for 
restitution of conjugal rights. The husband sub- 
sequently ceased to pay his wife the allowance, 
<fc stated his intention not to make any more 
payments to her. The wife brought a suit for 
restitution of conjugal rights, to wliieh the hus- 
band filed no answer, & the suit was undefended 
Held: though the husband had not set up the 
covenant in the separation deed not to sue for 
judicial separation, the ct. could & ought to take 
notice of it ; but as the husband had broken his 
covenant to pay the allowance & had expressed 
his intention to make no more payments, had 
t hus rendered the deed useless to the wife, the ct. 
would not refuse to make an order for restitution. — 
Kennedy v. Kennedy. [1907] P. 49 ; 76 L. J. P. 
34 ; 90 L. T. 470 ; 23 T. L. It. 139. 

Annotations: — Consd. Balcombe v. Balcombe, [1908] P. 

Welch (1916), 85 L. J. P. 188. N.F. 

[1917] P. 90. Consd. Williams r. 
h, [1921] P. 381. Refd. Waller v. Waller (1910), 

26 T. . It. 223 ; Lipinun v. Lipman, 11916] P. 25 ; Roe 
[1916] P. 163 ; Pugh r. Pugh (1920), 37 T. h. R. 

105. entd. Thompson v. TJjornpson (1916), 85 L. J. P. 

1 69. 

2504. j __ husband separated from 
his wife under a deed by which each covenanted 
not to take legal proceedings to compel the other 
to cohabit with him or her. The wife subse- 
quently brought a suit for restitution of conjugal 
rights, to which the husband did not file any 
answer <fc did not appear : — Held : in the absence 
of a plea founded on the covenant in the deed, the 
ct. would grant a decree of restitution. — Gleio v. 
Gleio (1906), 22 T. L. K. 716. 

2505. .] — The "wife brought a suit for 

restitution of conjugal rights. She her husband 


were separated under a deed in which thero were 
mutual covenants not to sue for restitution. The 
husband did not defend the suit & set up the deed. 
The ct. granted a decree. — G ill v. Gill (1917), 
34 T. L. It. 17 ; 62 Sol. Jo. 37. 

2506. .| — Where a mutual covenant 

in a deed of separation gives rise to no question 
of public policy or of statutory bar to matrimonial 
proceedings, but is such that either party may 
take advantage of it, or both may set it aside, as 
for instance a mutual covenant not to sue for 
restitution of conjugal rights, the ct. is not bound to 
take notice of the covenant in a suit seeking a 
remedy which may be contrary to the covenant, if 
resp. in the suit does not appear or set up the 
covenant. The ct. granted a wife a decree for 
restitution of conjugal rights, in spite of the 
existence of a deed of separation disclosed to the 
ct. containing a covenant not to sue. for restitution 
of conjugal rights which resp. did not appear to 
set up. — P hillips v. Phillips, [1917J P. 90 ; 86 
L. J. P. 57 ; 116 1j. T. 514 ; 33 T. L. It. 326 ; 61 

Sol. Jo. 370. , i- 

Annotaiiom : — Folld. dill *. dill (1917). 34 T. I,. R. l i j 

Laoey v. JLucoy, 11919] W. N. 394. Refd. l ugh «. l uglj 

(1920), 37 T. L. R. 105. Mentd. Holroyd v. Holrojd 

(1920), 36 T. L. R. 479. 

2507. Proof of petitioner’s sincerity.] 

A covenant by the wife in a separation deed not 
(o sue for restitution of conjugal rights is not a 
bar to her petition for restitution if the husband 
does not set up the deed ; provided that the ct. 
is convinced of the sincerity of the wife in asking 
her husband to return. -Williams v. Williams, 
[1921] P. 131 ; 90 L. J. P. 97 ; 124 K. T. 768 ; 
37 T. L. It. 131 ; 65 Sul. Jo. 156. 

Annotations : Refd. Mann t>. Mann, [1922] P. 238 ; liarnctl. 

v. Harnett (1921), 93 L. J. 1*. 49. 

2508. Respondent’s breach of covenant.] — 

Tress v. Tress, No. 2501, ante. 

2509. — Kennedy v. Kennedy, No. 

2503, ante. ... 

2510. - .] -By a separation deed tiie 

wife covenanted to abstain from suing foi‘ restitii- 
tion of conjugal rights before the year 1913, & 
the husband covenanted to pay money to the wue 
for her support. In August, 1909, the husband 
intimated to the wife that he did not intend to 
continue the payments under the deed, or to resume 
cohabitation with her in 1913 or at a\Li--Held : 
in those circumstances the wife was entitled to sue 
for restitution of conjugal rights. Waller v 
Waller (1910), 26 T. L. li. 223. 

2511 . J— The annual sum payable to 

the wife under the separation deed being provable 
in the husband’s bkpoy., but no action being 
maintainable against the husband, aftei he has 
obtained liis discharge, under his covenant to 
pay the allowance specified in the deed, the deed 
is no bar to the proceedings for restitution of 
conjugal rights subsequently instituted by the 

W1 The very foundation of the deed ie the obliga- 
tion to maintain the wife & child, & the essence 
of the agreement is that the contributions shall be 
keot up (Evans, P.). — MoQuiban v. MoQuiban, 
U913] P 208 ; 83 L J. P. 19; 109 U T. 412; 
29 T. h. R. 766. 

U. Service of Citation and Decrees. 

C/)/» 8. sub-sect. 5. D. (c). post. 


PART XIII. SECT. 5. SfJB-SECT. 1.- separation between husband & wife 
F. (d). containing mutual covenants not to 

2501 i. Whether restitution suit barred institute proceedings for restitution or 
Deed not act up by respondent .) — conjugal rights, the et. has a discretion 

re there is an exinting’ deed of refiiwu restitution of conjugal righta 



vlUistanding that reap, to the suit 
not set up any defence & has not 
ded as a bar the covenant In the 
1 — WlKTH V. WlKTIT (1918), 26 
R. 402.— AUS. 
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Part XIIJ.— Matrimonial Causes. 


77. Enforcement of Decrees . 

See, generally, Sect. 23, post 

2512. Not enforceable by attachment — Effect of 
Matrimonial Causes Act, 1884 (c. 68).J— Wjsldon 
v. Weldon, No. 5931, post . 


Sub-sect. 2. — Ckuelty. 

A. In General . 

2513. Either party may be guilty of offence.] — 

Kirkman v . Kibkman, No. 2579, post . 

Cruelty by wife.] — Sub-sect. 2, C., post. 

2514. Ground of court's interference.] — Mil- 
v. Mtlfokd, No. 2525, post. 

2515. Suit must be brought lor protection from 
cruelty. |- -A wife prayed for a dissolution of mar- 
riage on the ground of adultery, coupled with 
cruelty. Evidence was given of the adultery & 
of some instances of cruelty, but. it did not appear 
to the satisfaction of the ct. that the wife had left 
the husband under an apprehension of personal 
injury from his violence, or had taken any steps in 
consequence of the cruelty until after she had 
discovered the adultery. A decree of dissolution 
was refused, but a decree of judicial separation was 
pronounced on the ground of adultery. — H oiiton 
v. Hoiiton (1859), 23 J. P. 534. 

2516. Access to children desired -Danger 

to wife on return to cohabitation.] — Cooke v. 
Cooke, No. 3173, post. 

2517. Cruelty by insane person — Court’s in- 
ference.] Hall v. Hall, No. 3022, post. 

Jl. What Constitutes. 

{a) In General. 

2518. General rule.] Baker v. Baker (!919)» 
Times, Dec. 11, C. A. 

2519. — Question for jury.] — (1) When a 
question of cruelty comes before a jury as a ground 
for judicial separation, the jury are to determine, 
not only whether the acts complained of were 
done, but whether they constitute legal cruelty. 
(2) Bodily injury, reasonable apprehension thereof, 
or injury to health are the general tests of legal 
cruelty. — T omkins v. Tomkins (1858), 1 Sw. & Tr. 
108 ; 31 L. T. O. 8. 122 ; 104 E. It. 678. 
Annotations: -As to (2) Apprvd. Russell v. Russell, [1897] 

A. U. 395. Reid. Foster v. Foster, [1921] P. 438. 

2520. Relative cruelty.] — D’Aguilar v. D’Agt i- 
lar. No. 4004, post. 

2521. Question of fact & degree.] — Bussell v. 
Bussell, No. 2061, post. 

2522. Whether bodily harm actual or menaced 
must be proved.] — (1) What is cruelty? In the 
present case it is hardly necessary for me to define 
it ; because the facts here complained of are such, 
as fall within the most restricted definition of 
cruelty, they affect not only the comfort, but they 
affect the health, & even the life of the party. I 
shall therefore decline the task of laying down 


a direct definition. . . . What merely wounds 
the mental feelings, is in few eases to be admitted, 
where they are not accompanied with bodily 
injury, either actual or menaced. JVlerc austerity 
of temper, petulance of manners, rudeness of 
language, a want of civil attention & accommoda 
tion, even occasional sallies of passion, if they do 
not threaten bodily harm, do not amount to legal 
cruelty (Sir William Scott). 

(2) I have observed that the danger of life, 
limb, or health, is usually inserted as the ground 
upon which the ct. has proceeded to a separa- 
tion. ... I have heard no one case cited in which 
the ct. has granted a divorce without proof of a 
reasonable apprehension of bodily hurt. I say 
an apprehension, because assuredly the ct. is not 
to wait till the hurt; is actually done ; but the 
apprehension must be reasonable : it must not be 
an apprehension arising merclv from an exquisite 
& diseased sensibility of mind. Betty vexations 
applied to such a constitution of mind may cer- 
tainly in time wear out the animal machine, but 
still they are not cases of legal relief ; people must 
relieve themselves as well as they can by prudent 
resistance — by calling in the succours of religion 
& the consolation of friends ; but the aid of the 
cts. is not to he resorted to in such cases with any 
effect (Sir William Scott). — Evans v. Evans 
(1790), 1 Hag. Con. 35 ; 161 E. Tt. 466. 

Annotations: — As to (1) Consd. Dysart v. Dysart (1817), 
I Rob. Eccl. 470 ; Greonwuy v. Ureemvay (1848), 6 Notes 
of Oases, 221 ; Paterson r. Paterson (1850), 3 H. L. Cas. 
308 ; Tomkins v. Tomkins (1858), 1 8w. & Tr. 168. Apld. 
White i?. White (1859), Sea. & 8m, 77. Consd. Russell v. 
Russell, [1897] A. C. 395. Reid. Curtis r. Curtis i (1858), 
1 Sw. & Tr. 192 ; Milford V. Milford (1866), 36 L. J. 1*. 
& M. 30 ; Mooushee Buzloor Kuheem v. Shumsooumssu 
Begum (1867), 11 Moo. Ind. App. 551 ; Fisk V. Fink (1020), 
122 L. T. 803. As to (2) Consd. Kelly v . Kelly (1870), 
L. It. 2 1\ & D. 59. Refd. Neeld v. Neeld (1831), 4 Hag. 
Fee. 263 ; Lockwood v. Lockwood (1839), 2 Curt. 281 ; 
Saunders v. Sauuders (1846), 10 Jur. 143; Rostock v. 
Rostock (1858), 1 Sw. & Tr. 221. Generally, Mentd. 
Trevanion v. Trovanion (1836), 1 Curt. 406 ; lie Cochrane 
(1840), 8 Dowl. 630 : Clowes r. Jones (1813), 3 Curt. 3 85 ; 
He Rartlett, Ex p. Rartlett (1846), 2 Coll. 661 ; Connelly 
v. Connelly (1 851 ), 2 Rob. Feed. 201 ; R. v. Burton i (1 854), 
23 L. J. M. C. 52 ; R. v. Stephens (1888), 58 L. 4. <76 ; 
Armvtaire v. Armvtatre (1898). 78 L. T. 689. 


2523. .] — (1) A separation a mensd ct thorn 

decreed on account of the cruelty ic adultery of the 
husband. 

A more profligate case of adultery cannot be 
made out; — this being so fully proved, it is not 
necessary to scan with exactness the charge of 
cruelty — acts of personal violence are not proved- — 
but a series of most unwarrantable behaviour is. 
The case cited shows that it is not necessary 
to prove acts of personal violence to substantiate 
a cl large of cruelty : it is the acknowledged doctrine 
that danger to the person & health is sufficient 
(Sir John Niciioll). 

(2) It is objected that she could have no appre- 
hensions, for she had lived w r ith him twenty 
years, & no damage had ensued ; but I have yet 
to learn that such passions, so indulged in, do not 
increase (Sir John Nicholl). 

(3) If no adultery had been proved. I am not 


PART XIII. SECT. 6, SUB-SECT. 1.— 

H. 

o. In general .] — Tu most casus tho 
ct. would refuse to enforce tho judgment 
by attachment (Sc would enforce it only 
indirectly by awarding alimonv. — 
O’Lkauy v. O'Leary, [1923] l W. \V. R. 
501.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 

B. (ft). 

2619 i. General rule — Question for 
Cruelty,** as used in divorce 
, has a much more restricted Honso 
that of its popular uho ; to 


constitute legal cruelty there must be 
danger to life, limb or health, bodily 
or mental, or a reasonable apprehension 
of it ; what must bo the extent of 
tho injury or what, will reasonably 
excite the apprehension will depend 
upon the circumstances of each caso.— 
PORSRTTr. JlOKrfKTT, [1921] 1 W. W. It. 
70S ; 57 T>. L. H. 636.— CAN. 

2522 i. Whether bodily harm actual or 
menaced must be proved. \ — In a suit for 
divorce a rnensu et thoro on the ground 
, of cruelty, pltf. must prove eft her actual 
l bodily hurt or injury to heal th, or such 
I act,H or circumstances as are likely to 


produce an apprehension of such hurt 
or injury. — C'itkhey v. CxnoiRY (1910), 
40 N. B. R. 96 — CAN. 


2622 ii. .] — Separation of mar- 

»d persons is not justified by conduct, 
i the part of the husband rendering t he 
fe’s fife miserable & uncomfortable, 
it unaccompanied by violence, actual 
menaced, to her life, lirnb, or health, 
cruelty & maltreatment, rendering 
impossible for her to live with him.— - 
vtekson ft’. Russell (1850), 7 Bell 
App. 337 ; 22 Sc. Jur. 628 ; revg. 
Punl. (Ct. of Soss.) 421 ; 21 Sc. Jur. 
6. -SCOT. 
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Hurt* and and Wipe. 


tied. 5. — Matrimonial offences and remedies there - 
/or: SrCb^sccL 2, /?. (a) <fc (6).J 

prepared to say that a sufficient ground lias not 
been shown for a separation ; but the adultery in 
this case is connected with the cruelty ; the et. 
cannot separate the one from the other (8m 
John Nioholl). — Otway v. Otway (1812), 2 
Thiffim. 95 ; 101 E. R. 1088. 

Annotation# : — As to (1) Distd. Con sen v. Couson (1805), 4 

Sw. & Tr. 164. Reid. Gale v. Gale (1852), 2 Rob. Keel. 

421. 

2524. .]- Paterson v. Paterson, No. 2533, 

post. 

2525. .]- Tomkins v Tomkins, No. 2519, 

ante. 

2526. .] — The essential feature of cruelty, 

such as, when coupled with adultery, will entitle 
a wife to a divorce, is, that there must be actual 
violence of such a character as to endanger per- 
sonal health or safety, or there must be a reason- 
able apprehension of it.-- - Milford v. Milford 
(1808), 37 L. J. P. Sc M. 77, H. L. 

Annotations: — Consd. Besant v. Wood (1879), 12 Ch. 1). 

605 ; Russell v. Russell, [1897] A. C. 895. 

2527. Reasonable apprehension of danger to 
person.] — E vans v . Evans, No. 2522, ante. 

2528. .] — Otway v. Otway, No. 2523, aide. 

2529. .1 — (1) In a suit for separation by the 

wife for cruelty, where the ct. is convinced that 
her personal safety is in jeopardy, or w here it may 
see reasonable ground to apprehend such a 
consequence, it is bound to protect her ; but the 
ct. can only interfere where there is actual personal 
ill-treatment, or such threats as would reasonably 
excite in a mind of ordinary firmness a fear of 
personal injury. 

(2) When circumstances of sufficient violence 
are admitted to proof, minor circumstances may 
also be admitted, but they should be ejusdem 
generis , & not light or trifling. 

(3) Letters of t he husband exhibited by the wife 
are evidence against him, Sc explanations therein 
contained of his conduct, with respect to the 
matter charged, are to be taken into the ct.’s 
consideration, but other statements therein are 
not evidence for the husband, at least in debating 
the plea. 

(4) An interdict of intercourse with her family 
is not cruelty to a wife, though under circum- 
stances, it might tend to illustrate the temper of 
the husband. 

(5) A mere violent act which occasioned pain 
& injury to the wdfe, unaccompanied by any 
threat or any intentional blow, will not warrant 
a sentence of separation, because it does not infer 
iuture risk. — N eeld v. Neeld (1831), 4 Hag. 
Ecc. 263 ; 1C2 E. R. 1442. 

Annotation # : — As to (1) Consd. Russell v. Russell, [1897] 

A. C. 395. Generally, Mentd. Gosling v. Vcley (1853), 

4 H. L. Gas. 679. 

2530. .] — Dysaiit v. T) ys art, No. 2547, post. 

2531. .] — Gejls v. Geils, No. 2464, ante. 

2532. .] — To support the charge of cruelty, 


such conduct must bo shown by the husband as 
to create in the mind of the wife a reasonable 
apprehension of danger to her person. If the 
treatment complained of has been brought about 
by acts of violence on her part which have provoked 
her husband to violence, she, being the aggressor, 
cannot complain of cruelty which is the conse- 
quence of her own misconduct (Hill, ,T.). — -Allen 
v. Allen & D’Arcy (1859), Sea. Sc Sm. 84 ; 30 
L. J. P. M. & A. 2. 

Annotation: — Mentd. Glcnnio v. Glennie & Bowles (1862), 

32 L. J. P. M. & A. 17. 

2533. .] — (1) Neglect, silence, shunning the 

wife’s company, Sc declarations by the husband 
that he will never cohabit with her, do not con- 
stitute that “ cruelty Sc maltreatment ” in respect 
of which the law will grant to the wife a divorce 
a mensd et tlioro. 

(2) Actual personal violence, or tlio immediate 
menace of it, is not the only ground of maltreat- 
ment in respect of which such a divorce will bo 
granted. Qu. : w T hetlicr constant revilings & 
accusations of all sorts of crimes made, Sc falsely 
made, before friends & servants, would constitute 
a ground for such a divorce. 

(3) The general principle of the law as to divorce 
a mensd et thoro is the same in England Sc Scotland. 
But it seems that a special principle exists in the 
law of Scotland which permits a divorce for a 
wilful desertion continued for four years. 

.Personal violence, as assault upon the person 
of the woman ; threats of violence, which induce 
the fear of immediate danger to her person ; 
constraint of her person ; maltreatment of her 
person, so as to injure her health, these are, both 
by the law of Scotland Sc the law T of England, 
sufficient grounds of divorce a mensd et thoro. 
Furthermore, any conduct towards the wife which 
leads to any injury, either creating danger to her 
life or danger to her health, that, too, must bo 
taken as regarded by the law of Scotland Sc by the 
law of England a sufficient ground of divorce. 
It- is not true, as the learned judges have stated 
in the ct. below, that the law of England stops 
short- at- personal violence, Sc requires either actual 
injury to the person, or a threat of such injury 
in order to constitute a ground of divorce. Al- 
though there be no actual violence offered, Sc no 
menace of violence held out, the w r ife may yet 
obtain a divorce from the bed Sc board of her 
husband, if he shall, by such conduct as places 
her life, or even only her health, in jeopardy, 
render it- impossible for her safely to consort any 
longer with him in the marriage state (Lord 
Brougham). — Paterson v. Paterson (1850), 
3 II. L. Gas. 308 ; 10 E. R. 120 ; suh nom. Pater- 
son v. Russell (or Paterson), 15 L. T. O. S 
537, II. L. 

Annotation# : — As to (1) Reid. Oidroyd v. Oidroyd, (18961 
JL\ 175. As to (2) Consd. Mackenzie v. Mackenzie, [1895] 
A. G. 384 ; Russell v. Russell, [1897] A. G. 395. Refd. 
Loeto v. Lee to (1862), 2 Sw. 8c Tr. 568 ; Griffith v . Griffith 
(1864), 33 L. J. P. M. & A. 81. 


2527 i. Reasonable apprehension of 
danger to person .] — On a petition for 
divorce, resp. is entitled to know 
eiearly the charges he* is called upon to 
meet. Thus, the cruelty alleged should 
be such as to cause danger to life, limb 
or health, bodily or mental, or a 
reasonable apprehension of it. — 
Edmonds v . Edmonds (1911), 3 7 

JJ. G. R. 28 ; 1 D. L. R. 550.— CAN. 

2527 ii. .] — The conduct of a 

huBband is insufficient to support a 
charge of cruelty where the wife states 
that she became nervous through his 
keeping a razor or sharp knife under 
his pillow, but does not state that she 
feared acts of violence, or that the 


weapons were kept by Win for that 
purpose. — \V a.IjNH v. Walsh (1914), 
20 B. G. R. 482 — CAN. 

2527 iii. .} — Unpleasant be- 
haviour, in the absence of causing bodily 
hurt, a damage to health, or reasonable 
apprehension thereof, is not such 
cruolty as justifies a wife in leaving her 
husband or entitles her to alimony. — 
Forget v. Forget (1918), 40 D. L. R. 
662.— CAN. 

2527 iv. .] — Held: although the 

husband had been violent, harsh, & 
domineering, & had alienated the 
affections of his wife & children, his 
acts of violence were not of such a 


character as to have produced in pltf. 
physical illness or mental distress of a 
nature calculated permanently to 
affect her bodily health or endanger 
her reason, & that there was no reason- 
able apprehension that in the future 
acts would occur likoly to produce such 
a result. — B ailey v. Bailey (1919), 45 
O. L. R. 59; 16 O. W. N. 46; 48 
D. L. R. 750.— CAN. 

2527 v. — — .] — Newton r. Newton, 
[19241 2 W. W. R. 840 ; 3 D. L. R. 
887 ; 34 Man. L. R. 190.— CAN. 

p. Cruelty At drunkenness .] — In a 
suit- by a wife for dissolution of marriage 
upon the ground that resp. “ * 
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2534. Cumulative effects of acts not cruelty 
per se.] — (1) Various acts, not singly or by them- 
selves amounting to acts of cruelty, to justify 
a sentence of divorce, taken together, & considered 
with reference to the proved habits of intoxica- 
tion of the husband, held sufficient to justify 
such sentence. The wilful communication of a 
cutaneous disorder held to be an act of legal 
cruelty, though not by itself sufficient to found a 
sentence of separation. 

(2) The use of blasphemous language & habits 
of intoxication which occasioned mental suffering 
Sc bodily ill-health to the wife, without bodily 
ill-treatment or threats thereof, do not constitute 
legal cruel tv. — C jiesnutt v. Cjiesnutt (1854), 
1 Ecc. & Ad. 190 ; 23 L. T. O. S. 130 ; 104 E. R. 

114; sub 7iom. C v. C , 18 Jur. 300. 

Annotation :■ — As to (1) Refd. Browning v. Browning, [1911] 

1\ 101. 

2535. .] — Cruelty may consist in the aggre- 

gate of the acts alleged in a petition or answer, & 
each paragraph need not allege an independent 
act of cruelty sufficient in itself to warrant the 
relief sought.- -G reen v. Green (1804), 33 L. J. 
1\ M. & A. 04. 

2536. .] — Cruelty is in its nature a cumu- 

lative charge. It must be sustained & evince a 
continued want of self control, Sc it must bo 
referable to permanent causes so as to endanger 
the future safety of the wife’s person or health. 
Where the charges were confined to three days 
.alone of a cohabitation of three years:- Held: 
the legal offence had not been committed. — 
1 \lowpkn v. Flo WHEN (1870), 23 L. T. 200; 18 
W. It. 902. 

2537. .] — Corn kane v. Cochran e, No. 2558, 

post. 

Single acts of cruelty.] —See Sub-sect. 2, B. (b)< 
post. 

Course of conduct rendering cohabitation unsafe.] 

- Sec Sub-sect. 2, 11. (r), post. 

Subjection of wife to course of indignity neglect, 
etc.] — See Sub-sect*. 2, B. (h), post. 

2538. Mere unhappiness from ill-assorted mar- 
riage.] — Harris r. Harris, No. 2575, post. 

2539. .] — Hudson v. Hudson, No. 2598. 

post. 

2540. Adultery & cruelty considered together.] — 
Otway v . Otway, No. 2523, ante. 

2541. After revival of condoned adultery — Lesser 
degree of cruelty required.] — Bramwell v. Bram- 
WEIiTi, No. 3205, post. 

2542. Acts conducing to adultery — With view to 
separation.] — Dillon v. Dillon, No. 4008, post. 

2543. Causing fictitious execution In wife’s 
house.] -Simmons v. Simmons, No. 2797, post. 


(b) Single Acts of Cruelty . 

Cumulative effect of acts not cruelty per se.] — 
See Sub-sect. 2, B. («), mile. 

2544. General rule — Sufficiency.] — (1) One act 
of cruelty of an inflamed nature & sufficiently 
gross to excite terror entitles the wife to relief. 

(2) It is not necessary for the wife to with- 
draw from cohabitation on the first or second 
instance of misconduct. 

It is not necessary, when there is an attempt 
at violence by an overt act, to wait till it is actually 
put into execution. Here he attempted to draw 
her to his bed when infected with venereal disease ; 


an injury of a most malignant kind, & attempted 
in the most improper & violent manner. It lias 
been said that he was unconscious of the malady ; 
that is for him to show ; though it is improbable 
at present that he should succeed in establishing 
his ignorance (Sir William Scott). 

(3) It is legal Sc meritorious to be patient as 
long as possible. Forbearance docs not weaken 
her [the wife’s] title to relief. Mere time is. no 
bar in the case of a woman. Mere flux of time 
is no condonation (Sir William Scott). 

(4) A husband’s attempt to debauch his own 
women servants is a strong act of cruelty. — 
Popkin v . Potkin (1794), 1 Hag. Ecc. 705, n. ; 
162 E. R. 745. 

Annotations : — As to (2) Consd. Snpw v. Snow (1812), 2 

Notes ol Cases, Supp. 1 ; Browning v. Browning, [1911 ] 

1 \ 1GI. Apprvd. Foster v. Foster, 11921] P. 488. Refd. 

Cooke v. Cooke (1863), 3 Sw. & Tr. 126. As to f 3) Consd. 

Durant v. Durant (1825), 1 Hag’. Ecc. 733. As to (4) Consd. 

Cousen v. Cousen (1865), 4 Sw. & Tr. 104; Russell v. 

Bussell, [1897] A. C. 395. Generally, Mentd. R. v. Clarence 

(1888), 22 Q. B. D. 23. 


2545 . .] — Holden v. Holden, No. 

2503, post. 

2546. .] — Westmeath v. West- 

meath, No. 3190, post. 

2547. .] — (1) Rudeness of language, 

austerity of temper. Sc petulance of manners, it 
they threaten bodily harm, amount to legal 
cruelty, reasonable apprehension of danger to 
life, limb, or health being the ground upon which 
the ct. will grant a separation. 

(2) Many acts are not required ; one, if of that 
description which would induce the ct. to expect 
that it would occur again, Sc occur with real 
suffering, will be sufficient to found a sentence. 

(3) The wife’s conduct need not be free from 
blame, as her misconduct will not justify the 
ferocity of the husband. 

These, then, are the principles by which the ct. 
is to be governed in determining the case before 
ct. I am to consider whether there has been 
that which is cruelty in tlie eye of the law, or 
whether an apprehension of bodily injury exists, 
arising from the conduct of the husband, for if 
that apprehension be reasonable, it will be suffi- 
cient to entitlo the wife to her prayer. I am to 
remember that if the conduct of the husband has 
tended to produce bodily injury Sc harm to the 
wife, it is not necessary that her conduct should be 
altogether free from blame ; that if to a certain 
extent she has given some provocation neverthe- 
less, if the return on his part was out of propor- 
tion to the offence given, it will be the duty of the 
ct. to interpose its protection (Sir H. Jenner 


Fust). 

(1) It was pleaded that he [petitioner] refused 
f o go to see his child who was ill at B. . . . Sc that 
one occasion he refused to admit lady D. [his 
tvife] ; but these circumstances cannot be con- 
sidered as partaking of the nature of legal cruelty 
(Sir H. Jenner Fust.) — Dysart v. Dysart 
(1847), 1 Rob. Eccl. 470 ; 5 Notes of Cases, 194; 

11 Jur. 490 ; 103 E. R. 1105. ov 

Annotations: — As to (1) Refd. Curtis v. Curtis (1858). 27 
L. .1. P. & M. 73 ; Martin v. Martin (I860), 29 L. J. P. M. 
& A. 106 ; Kelly Kelly (1870), L. R. 2 P. & D. 59; 
Beauclcrk v. Beauclcrk, [1891] P. 189; Russell uRussell 
[1895] P. 315. As to (2) Refd. Ceils v. Cells (1848). 8 
ses, 97. Generally, Mentd. H. (falsely called 


Notes of Cases, 

CD v. C. 11860). 29 L- -T 


V. M. & A. 81 


2548. Gtctls v. Geils, No. 2461, 

ante. 


four years & upwards boon an habitual j continued up to the date of the petition, left rnsp. in consequence of Ids > erm lt> , 

drunkard, & has habitually boon guilty at nil events where the parties have ! is it necessary for her to prove wiy 

of cruelty towards her** it is not separated previously thereto, or that i subsequent act or cruelty, ihomasi. 
necessary for her to prove that the , the crueltv was habitual over a full ■ Thomas, [1916] N, Zi. L. K. oHL 

habitual drunkenness of resp. has ! period of lour years ; nor if petitioner i N.Z. 
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"/. 5. — Matrimonial offences and remedies there - 
fori Sub-secL 2, B . (6), (c) cfc (rf).] 

2549. .] — WODEHOUSE V. WODEHOUSE, 

No. 2568, post, 

2550. Single act of personal violence — Unaccom- 
panied by threat or intentional blow.] — Neeld v, 
Neeld, No. 2529, ante . 

2551. Slight injury — Not repeated.] — (1) A 

single act of personal violence by the husband 
towards the wife, not producing any considerable 
injury to the person & not repeated, is not, though 
unwarrantable, sufficient to found a decree of 
judicial separation. 

(2) Delay in instituting a suit for judicial 
separation on the ground of cruelty, is not a bar 
to the suit, but it is a material fact for the con- 
sideration of the ct., as tending to show that there 
was no serious apprehension of further violence. 
— Smallwood v, Smallwood (186L), 2 Hw. & 
Tr. 397 ; 31 L. J. P. M. & A. 3 ; 5 lu T. 324 ; 8 
Jur. N. S. 63 ; 10 W. K. 65 ; 164 E. ft. 1050. 

2552. Slight blow under provocation.] — 

Bussell v. Bussell, No. 2661 , post. 

2553. Apprehension of repetition.] — Where 

one act of violence is of such a character 
as to found a reasonable apprehension of further 
violence in case of cohabitation, the wife is 
entitled to the protection of a matrimonial ct. — 
Beeves v. Beeves (1862), 3 Sw. & Tr. 139 ; 32 
L. J. P. M. & A. 178 ; 8 L. T. 174 ; 11 W. B. Ill ; 
164 E. B. 1227. 

2554. Abuse accompanied by violence.] — (1) It 
is said that he [the husband] abused her without 
cause, seized her arm with great violence, so that 
by his continued compression of it the arm was 
bruised, A that she was, in consequence, ill the 
next day. ... I think considering that this is 
a solitary charge of cruelty, <& that there is one 
witness only in support of it, that I should go too 
far to hold that it is sufficient to found a sentence 
of separation upon (I)r. Lushington). 

(2) If, after he had been warned . . . he had 
intercourse with his wife & infected her [with a 
venereal disease] that would have been a deliberate 
act of cruelty (Dr. Lushington). 

(3) If there be medical evidence speaking to 

the fact of venereal disease, there be sufficient 
opportunities for the medical witness to form his 
opinion, I am bound, unless his evidence be dis- 
credited, to believe it (Dr. Lushington). — 
Collett v, Collett (1838), 1 Curt. 678; 163 

E. B. 237. 

Annotations A 8 to (2) Consd. Browning r. Browning, 

11911] P. 161. Refd. Morphett i>. Morphett (1869), 

L. Si. 1 B. & D. 702. 

(c) Conduct injurious to Health or rendering 
Cohabitation unsafe, 

2555. Health actually Impaired — Systematic exer- 
tion of force — To compel submission of wife.] - 

If force, whether physical or moral, is systemati- 
cally exerted to compel the submission of the 


wife in such a manner, to such a degree, & during 
such length of time, as to break down her health 
& render serious malady imminent, the inter- 
ference of the law cannot be justly withheld, by 
any ct. which affects to have charge of the wife’s 
personal safety. 

The object of the Matrimonial Ct. in exercising 
its jurisdiction in decreeing judicial separation 
for cruelty, is to free the injured consort from a 
cohabitation which has been rendered, or which 
there is imminent reason to believe will be rendered, 
unsafe by the ill-usage of the party complained 
of. It is obvious that the modes by which one 
of two married persons may make the life or the 
health of the other insecure arc infinitely various, 
but as often as perverse ingenuity may invent 
a new manner of producing the result, the .ct. 
must supply the remedy by separating the parties. 
The most frequent form of ill-usage which amounts 
to cruelty is that of personal violence ; but the 
cts. have never limited their jurisdiction to such 
cases alone ; A a wife docs not lose her title to 
the protection of the ct. merely because she has 
proved unable to bear with perfect patience & 
with unfailing propriety of conduct the ill-usage 
of her husband (per Cur.). — Kelly v, Kelly 
(1870), L. B. 2 P. «fc D. 59 ; 39 L. J. P. & M. 28 ; 
22 L.T.308; 18 W. B. 767. 

Annotations Consd. Kussell v. Russell, [3 8971 A. C. 395. 

Refd. Bethuno v. Beth line, [18911 P. 205; Walmesley v, 

Walniesley (1893), I It. 529; Moss v. Moss, [19161 P. 

155 ; Litton r. Litton (1921), 40 T. L. It. 272. 

2556. Habitual insults & neglect.] 

Betiiune v. Bethune, No. 2618, post . 

2557. — False charge of immorality.] — 

Where a husband left his wife & children without 
any means for their support & subsequently filed 
a petition for dissolution of marriage in which he 
made a false charge against her that he was not 
the father of her last child, wliich was born after 
he left her, all of which conduct had the effect 
of impairing her health : -Held : the ct. might 
find that this conduct amounted to legal cruelty. 
— Jeapes v, Jeapes (1903), 89 L. T. 74 ; 19 

T. L. B. 451. 

A nnotation .—Reid. Everett v. Everett & MeOullum, [19191 

P. 298. 

2558. Cumulative effects of acts.' — Held : 

the cumulative effect of resp.’s infidelity, of the 
indignities to which he had subjected petitioner, 
the threats in his correspondence, & the suggestion 
that she should go to another man & be unfaithful, 
all of which had tended to prejudice her health, 
constituted a case of cruelty entitling petitioner 
to a decree of divorce. — Cochrane v, Cochrane 
(1910), 27 T. L. B. 107. 

2559. Constructive cruelty.] — Where a 

husband’s conduct has an injurious effect on his 
wife’s health, his conduct may be held to amount 
to constructive cruelty. — Fenwick v, Fenwick 
(1922), 38 T. L. B. 603. 

2560. Health endangered.] — Sarkies v. 
kies (1884), Times , June 28. 


PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (b). 

2562 i. Single act of personal violence 
— Slight blow under provocation .] — 
Where two violent, assaults were proved 
against a husband, together with 
habitual neglect in his treatment of ids 
wife, evidence of a slight assault by 
the wifo did not disentitle ber to a 
decree for judicial separation, even 
though she had, under provocation, 
shown violent & uncontrolled temper 
in her conduct towards him. — Chap- 
man v. Chapman (1896), 1 1 N. Z. L. R. 
552. — N.Z. 


PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (c). 

2557 i. Health actually impaired — 
False charge of immorality .] — Pleading 
adultery of the wife as an answer to an 
action for alimony & unsuccessfully 
attempting to support the plea by 
evidence is not in itself a ground for 
awarding alimony. Alimony might be 
granted if it were shown that the wife’s 
health was affected by the conduct of 
the husband in making the charge, that 
might be cruelty in a legal sense. — 
Whimbey v. Whimpry (1919), 4 5 

O. L. H. 228 ; 16 (). W. N. 17 ; 48 
D. L. It. 1 90. — CAN. 


q. .] — Whore a husband, with- 

out actually using physical vio- 
lence, was guilty of such treatment 
& conduct as caused his wife’s health 
to suffer : — Held : such treatment 
amounted to cruelty. — Thompson v. 
Thompson (1911), 1. L. It. 39 Calc. 

2560 i. Health ertdangered.] — To en- 
title a wife to a divorce a mensd. et thoro 
on the ground of cruelty, there must be 
acts of violence or ill-treatmont by tbo 
husband, by which her life or health 
is endangered. — Hunter v. Hunter 
(1863), 5 All. 593 — CAN. 

2560 ii. .1 — The question of 
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2561. Persistent course of harsh conduct 

-y-Unaccompanied by actual violence.] — A per- 
sistent course of harsh, irritating conduct un- 
accompanied by actual violence but carried to 
such a point as to endanger petitioner’s health, 
& renewed after the resumption of interrupted 
cohabitation : — Held : even if these later acts did 
not amount to legal cruelty yet, if taken in con- 
nection with his habitually harsh treatment since 
the resumption of cohabitation they did constitute 
such a measure of cruelty, when taken in con- 
junction with the earlier cruelty, as entitled the 
wife to a decree of judicial separation. — M ytton 
v . Mytton (1886), 11 P. D. 141 ; 57 L. T. 02 ; 50 
J. P. 488 ; 35 W. It. 368. 

Annotations ; — Refd. Walmcsley v. Walmesloy (1893), 09 
L. T. 152 ; Moss v. Moss, [1916J B. 155. 

2562. Cohabitation rendered unsafe.] — D’Auui- 
ULR v. I) ’Aguilar, No. 4064, post. 

2563. .] — (l) The ct. has had a frequent 

occasion to observe, that everything is, in legal 
construction, sccvitia, which tends to bodily harm 
A in that manner renders cohabit ation unsafe ; 
whenever there is a tendency only to bodily mis- 
chief it is a jjeril from which the wife must be 
protected ; because it is unsafe for her to con- 
tinue in the discharge of her conjugal duties ; 
A to enforce that obligation upon her might 
endanger her security A perhaps her life (Slit 
William Scott). 

(2) The law does not require that there should 
be many acts. The ct. has expressed an indis- 
position to interfere on account of one slight act, 
particularly between persons who have been under 
3ong cohabitation ; because, if only one such 
instance of ill-treatment, A that of a slight kind 
occurs in many years, it may be hoped A pre- 
sumed that it will not be repeated. Bub it is 
only on this supposition that the ct. forbears to 
interpose its protection, even in the case of a 
single act, because if one act should he of that 
description which should induce the ct. to think, 
that it is likely to occur again, A to occur with 
real suffering, there is no rule that should restrain 
it from considering that to be fully sufficient to 
authorise its interference (Sir William Scott). - 
Holden v. Holden (1810), 1 Hag. Con. 453 ; 
161 E. It. 614. 

Annotations : — Consd. Westmeath v. Westmeath (1827), 2 
Hag. Fee. Supp. 1 ; Goils v. Gcils (1848), 0 Notes of 
Cases, 97. Refd. Dysart v. Dysart (1817), 1 Hob. Keel. 
470 ; Curtis v. Curtis (1858), 1 S\v. & Tr. 192 ; Martin 
v. Martin (1800), 29 L. J. P. M. & A. 100 ; Kelly v. Kelly 
(1870), L. H. 2. 1\ & D. 59; Russell V. ltussell, 11897] 
A. C. 395. 

2564. - .J- -Harris v. Harris, No. 2575, 

post. 


2565. .] — Westmeath v . Westmeath, No. 

I, post. 

2566. .] — Curtis v. Curtis, No. 4650, post. 

2567. .] — Kelly v. Kelly, No. 2555, ante. 

2568. .] — A wife, in order to support an 

allegation of cruelty against her husband where 
there has been no actual injury to her health, 
must show such conduct in the past that there 
is a reasonable probability that it will be con- 
tinued, A if continued wall be injurious to her 
health. 

Although it is not necessary that there should 
be several acts of cruelty, yet, if there are only 
one or two, they must be of such a nature as to 
induce the ct. to conclude that, if the cohabitation 
continued, there would be a course of conduct 
on the part of the husband which would be in- 
jurious to the health of the wife (Cotton, L.J.). 
— Wodehouse v. Wodeuouse (1885), 1 T. L. li. 
528, C. A. 

2569. .] — The same evidence which since 

Matrimonial Causes Act, 1857 (c. 35), enabled the 
Divorce Ct. to pronounce a decree for dissolution 
of marriage considered by the House of Lords 
.sufficient ground for passing a Divorce Bill relating 
to Ireland, where that Act did not apply. 

I think that the conduct of W. to his wife was 
such as not only to inflict bodily injury upon her 
upon one occasion, but also to put her in reasonable 
fear on many occasions ; A that his behaviour to 
one of the children in her presence, A his threats 
to her on one or two occasions, A his conduct 
to the children when she was in a delicate state of 
health were such as to reasonably cause fear on 
her part so that she could not continue to cohabit 
with him with any reasonable prospect of main- 
taining her health A well-being (Lord IIer- 
s< ' hell, C.). — Westropr’s Divorce Bill (1886), 
11 App. Cas. 264 ; 2 T. L. R. 628, H. L. 

Annotation : — Refd. Gifford’s Divorce Bill (1886), 12 App. 

Cas. 361. 

* 

{d) Physical Violence . 

2570. Single act of violence — Followed by minor 
acts of violence & cruelty.] — A wife, married in 
1842, discovered in May, 1861, an adulterous 
intercourse of her husband, left his house, A 
petitioned for dissolution by reason of adultery 
A cruelty. Tt was proved that her husband 
struck her in the face in 1852 ; it did not appeal* 
that since that he had intentionally struck her ; 
but he had, while drunk, cut her hand, A in 1858 
had cut her linger by throwing a jug of water at 
her. There was also evidence of his having fre- 
quently thrown cold water over her, A of several 


cruelty is one of fact, & in, whether the 
has baud lias ho treated his wife as to 
inflict boldily injury upon her, or eauso 
reasonable apprehension of suffering 
to her, physically or mentally. — Timms 
v. Timms (1910), 13 W. L. li. 636 ; 15 
1L C. K. 39.— CAN. 

2560 iii. .] — Where the chief 

matter of cruelty alleged was that deft. 
insisted on sexual intercourse with 
pltf. during periods of menstruation, 
A there was no evidence as to the effect 
of this upon her physical or montal 
health :—IIeld ; not legal oruelty. — 
Baoshaw v. Baoshaw (1920), 48 

O. L. it. 52 ; 54 D. L. li. 634 ; 18 
O. W. N. 334. — CAN. 

2560 iv. .] — Legal cruelty to 

support a claim for alimony must be 
such as to cause danger to life, Limb or 
health present or future. — Torsell v. 
Torsell, [1921] 1 W. W. K. 905 ; 16 
Alta. L. K. 200; 58 D. L. li. 675.—- 
CAN. 

2560 v. .] — The evidence not 


showing that the wife’s health had been 
injuriously affected or that there was a 
reasonable apprehension of any such 
injury in the future, legal cruelty had 
not been proved.- Newtojn v . N kwton, 

1 1924] 2 W. W. It. 840; 3 D. L. li. 
887 ; 34 Man. L. li. 190.— CAN. 

2560 vi. .J — -Cruelty in the legs' 

sense need not necessarily be physical 
violence. A course of conduct which 
if persisted in, would undermine the 
health of the wife, is a sufficient justi- 
lleation for refusing to the husband a 
decree for restitution of conjugal 
rights. — Konhal, etc. v . Ranua- 
nayaki Ammal (1923), 1. L. It. 46 
Mad. 791.— 1ND. 

2560 vii. .1 — If the wife raise a 

defence of cruelty, Hhe must prove 
violenco of such a character as to 
endanger or cause a reasonable appre- 
hension of danger to her personal 
health or safety. — M oonshkk Buz- 
loor Huueem v . Shumsoonnisha 
Begum & Jouon, Bose v . Shumsoon- 


niksa Begum (1867), 8 W. li. 3; 11 
Moo. lud. App. 551. — IND. 

2560 viii. .] — To constitute legal 

cruelty there must bo danger to life, 
limbs, or health, bodily or montal, or 
a reasonable apprehension of it.. — 
Torn* v. Turn, 11920] N. Z. L. It. 442. 
— N.Z. 

2561 i. - — Persist*’ nt course of harsh 
conduct — Unaccompanied by actual 
t violence.] — Legal cruelty does not 
necessarily depend on physical acts or 
threats of violence. Where such course 
of harsh conduct on the husband’s part 
towards his wife, a woman of delicate 
constitution, created such mental 
distress as was sufficient to A did impair 
her health : — lltld : there was such 
matrimonial cruelty shown as justified 
the wifo leaving her husband, A 
entitled her to a judgment for alimony. 
— Lovell v. Lovell (1906), 8 O. W. It. 
517 ; 13 0. L. It. 569.— CAN, 



286 


Husband and Wife. 


Sect* 


5 . — Matrimonial offences and remedies there 
for: Sub-sect. 2, B. (</), (e), (/)& (g).] 


times having spit in her fact; : — Held : she was 
entitled to a dissolution of the marriage. — Wad- 
dell i>. Waddell (1862), 2 Sw. A Tr. 584 ; 31 
L. J. P. M. A A. 123 ; 0 L. T. 552 ; 8 Jur. N. H. 
623 ; 164 E. R. 1124. 

.] — See Sub-sect. 2, 13. (6), aide. 

2571. Husband’s right of reasonable castigation.] 

— Cloborn v . Cloborn (1630), Het. 140 ; 124 

E. R. 414. 

Annotations: — Consd. Saunders v. Saunders (1847), 1 Rob. 

Eocl. 549 ; Russell v. Russell (1896), 61 J. P. 771 ; RussolJ 

v. Russell, 11897) A. C. 39 5. 

2572. Unintentional violence in assertion of 
marital rights.] — Oliver v. Oliver, No. 2574, post. 

2573. Personal violence.] — Kelly v. Kelly, 
No. 2555, ante. 

Accompanied by abuse.] — Sec Sub-sect. 2, 13. 
(/), post. 

Accompanied by threats.] — See Sub-sect. 2, B. 
(c), post . 

Accompanied by drunkenness.]— Sec Sub-sect. 2, 
B- ( g ), post. 

Accompanied by neglect & indignity .J — Sec Sub- 
sect. 2, 13. (70, post. 

Accompanied by groundless charge of im- 
morality.] — See Sub-sect. 2, 13. (/), post. 


(c) Threats with or without Violence. 

2574. General rule.] — (1) Of words, it is suffi- 
cient to say, that, if they are words of more pre- 
sent irritation, however reproachful, they will 
not enable this ct. to pronounce a sentence of 
separation (Sir William Scott). 

(2) Words of menace, importing the actual 
danger of bodily harm, will justify the interposi- 
tion of the ct. ; as the law ought not- to wait till 
the mischief is actually done. But the most 
innocent A deserving woman will sue, in vain, 
for its interference for words of more insult, how- 
ever galling ; & still less will that interference be 
given, if the wife has taken upon herself to avenge 
her own wrongs of that kind, A to maintain a 
contest of retaliation (Sjr William Scott). 

(3) It must not be said, that a slight inatt ention 
or carelessness on the part of the husband, though 
it may accidentally, A contrary to his intention, 
produce mischief, will warrant the ct. to pro- 
nounce a sentence of separation by reason of 
cruelty. Affection may exist, though accidents 
may happen in petty quarrels ... A husband 
is not to be deprived of his marital rights because 
a wife pertinaciously resists them, &, in the course 
of that resistance, encounters accidental injuries 
which never w r ere meant to be inflicted (Sin 
William Scott). — Oliver v. Oliver (1801), 1 
Hag. Con. 361 ; 16L E. R. 581. 

Annotations Refd. Neeld r. Neeld (1831), 1 Hag. Ecc. 

263 ; Dysart v. Dysart (1847), 5 Notes of. Canes, 191 ; 

Gale v. Gale (1852), 2 Rob. Eccl. 421 ; Curtis v. Curtis 

(1858), X Sw. & Tr. 192 ; Re Curtis (1859), 28 L. J. Ch. 

458 ; Russell v. Russell, [1895J 1*. 315. 

2575. .] — The ct. is not in the habit of 

interfering in ordinary domestic quarrels ; A 
there may be much unhappiness from unkind 
treatment , or violent A abusive language, in which 
parties ca.n obtain no relief in this form ; but 
must be left to correct the intemperance of which 
they complain, by such private means as they 
can employ for the purpose. There must bo 


something which renders cohabitation unsafe or 
is likely to be attended with injury to the person, 
or to the health of the party in order to sustain 
an application to this ct. 

Words of menace may partake of either of these 
characters ; they may be merely the language 
of passion, or they may be the expression of 
determined malignity, which if they are likely 
to be carried into effect, may warrant the ct. to 
interpose, A prevent the actual mischief which is 
thus threatened. Where such violence of language 
is accompanied with blows, it is a more aggra- 
vated case, A the mischief is actually inflicted. 
It is impossible for the ct. to say, there has not 
been that species of ill-treatment in the present- 
case (Sir William Scott). — Harris v. Harris 
( 1813), 2 Hag. Con. 148 ; 2 Phillim. Ill ; 161 
E. R. 697. 

Annotations : — Refd. Dysart v. Dysart (1847), 1 Rob. Eccl* 

470 ; Curtin v. Curtis (1858), 1 Sw. & Tr. 192 ; Kelly r* 

Kelly (1870), L. R. 2 P. & D. 59 ; Russell v. Russell* 

[1897) A. C. 395. 

2576. .] — Ceils v. Ceils, No. 2464, ante. 

2577. Without personal violence.J — Cruelty may 
consist in menaces without actual personal violence. 
— IJULME v. Hulme (1823), 2 Add. 27; 102 E. R. 
206. 

2578. Necessity for reasonable probability 

of violence.J -1 )’ Aguilar v. D’Aguilar, No. 1061, 

post. 

2579. .] — Divorce, by reason of 

cruelty, inflicted by tlio wife on the husband, 
sustained. 

The persons of both parties, however, must bo 
protected from violence . . . words of menace, if 
accompanied with probability of bodily violence, 
will be sufficient. It may be enough if they art; 
such as inflict indignity, A threaten pain. It w ill 
be the duty of the ct. to say that the suffering 
party is not obliged to continue in cohabitation 
under such treatment. . . . This evidence most 
clearly establishes, that the wife Is not mistress 
of her own passions ; A the ct. would be wantiug 
in due attention to the safety of the injured party 
in this case if it did not pronounce for a separation 
as absolutely necessary for that purpose (Sir 
William Scott). — Kirkman v. Kirkman (1807), 

1 Hag. Con. 409 ; 161 E. R. 598. 

Annotations : — Consd. Euiionger v. Furlonger (1847), 5 

Notes of Cases, 4 22 ; White v. White (1859), 1 Sw. & Tr. 

591. Mentd. Goodden v . Gooddcn, [1892] P. 1. 

2580. .J — Neeld v. Neeld, No. 2529, 

2581. Previous violence condoned.] 

Rostock v. Rostock, No. 3260, post. 

2582. Petitioner under no real appre- 

hension.] — Birch v. Birch, No. 2608, pos/. 

2583. — — Subsequent violent conduct.] - 

Where a husband threatened to cut his wife’s 
throat, but did not accompany the threat with any 
act of violence, A subsequently, after cohabitation 
had ceased, broke into the house in which his wife 
was living, A kicked through her bedroom door : — 
Held : these acts did not amount to legal cruelty. — 
Brown v. Brown (1860), 14 W. R. 318. 

As part of course of conduct.] — See No. 

2558, ante. 

2584. Accompanied by violence.] — Harris v. 
Harris, No. 2575, ante. 

2585. .]— Barrett v. Barrett (1903), 20 

T. L. R. 73. 


PART XIII. SECT. 6. SUB-SECT. 2.— 

B. (d). 

2673 i. Personal violence .] — Where a 
man was constantly making charges of 
adultery against his wife, which, on the 


evidence apparently had no foundation, 
& the outcome of one such charge was 
an altercation in which the wife received 
certain bodily injuries, in consequence 
of which sho left her home : — Held : 


the wife did not leave her home “ with- 
out Just cause/’ A she was justified in 
staying away until her husband came 
to a better mind. — Newell v. Newell 
(1909), 28 N. Z. L. R. 857.— N.Z. 
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(/ ) Abuse with or without Violence . 

2586. Mere abuse- No ground for interference 
by court.] — D ’A guilar v. H’Aguilar, No. 4004, 

J)OSt. 

2587. — .] Oliver v. Oliver, No. 2574, 

ante* 

2588. .] — -Evans v. Evans, No. '3108, 

post. 

2589. Abusive language by a 
husband to a wife is most undoubtedly highly 
improper, but the ct. cannot take upon itself to 
protect [the wife] by pronouncing that she is 
entitled, on sucli proof, to a sentence of separation 
on the ground of cruelty (Sik H. Jenner Fust). — 
(3 keen way V . Greenway (1818), 6 Notes of Cases, 

90 1 * 

w L • 

2590. Abuse accompanied by violence.] — Olo- 
born V . Cloborn (1630), Het. 149 ; 124 E. B. 414. 

4 v notations : — Consd. Saunders v. Saunders (1847), 1 Rob. 
Keel. 549 ; Russell v. Russell (1876), 61 J. 1\ 771 : Russell 
v. Russell, [1897] A. C. 395. 

2591. .] — Collett v. Collett, No. 2554, 

ante. 

2592. — - — .] — Spitting in the face of a wife, 
together with insulting words A acts of violence : — 
Held : to be legal cruelty, so as to entitle the wife 
to a separation. — S aunders v. Saunders (1847), 
1 Bob. Eccl. 549 ; 5 Notes of Cases, 408 ; 9 
L. T. O. S. 858, 496 ; 11 Jur. 738 ; 103 E. B. 1131. 

Al l notations : — Consd. Russell v. Russell, f 1807 j A. C. 395. 
Reid. Smallwood v. Smallwood (1861), 2 Sw. & Tr. 397 ; 
Waddell v. Waddell (1892), 2 Sw. & Tr. 581 ; Sant v. 
Sant (1874), L. H. 5 I\ C. 512. Mentd. Saunders v. 
Saunders (1858), 6 W. R. 328. 

2593. .]— Cruelty established by proof of 

habitually insulting conduct A violent temper, 
connected with an adulterous intercourse carried 
on by the husband, A leading to frequent quarrels, 
& occasionally to slight acts of violence, A causing 
mental A bodily suffering. — Knight v. Knight 
( 1865), 4 Sw. A Tr. 103 ; 34 L. J. 1\ M. A A. 1 12 ; 
13 L. T. 252 ; 11 Jur. N. S. 568 ; 104 E. B. 1155. 

2594. Abuse accompanied by threats of personal 
violence.] — Bobinson v. Bobinson (1728), 2 Lee, 
593 ; cited in Poynter on Marriage, 2nd ed., 
p. 209, n. ; 161 E. B. 451. 

Annotations : — Refd. Otwuy v. Otway (1812), 2 Phillim. 95 ; 
On! Is v. Geils (1818), G Notes of Oases, 97. 

2595. Petitioner under no real apprehen- 

sion.]— Birch v. Birch, No. 2608, post . 

2596. Petitioner put in apprehension.] — 

Sauries v. Sauries (1884), Times , June 28. 

(g) Drunkenness . 

2597. Not cruelty per se.] — Cjiesnutt v. 
Chesnutt, No. 2534, ante . 

2598. .] — The wife petitioned for judicial 

separation, alleging cruelty A adultery, which the 
husband’s answer traversed. The cause came on 
before the et. itself, A on objection taken to the 
admissibility of petitioner’s evidence as to cruelty, 
the ct. ruled that on the issues as they stood it was 


inadmissible, but/ st ruck out the issue of adultery 
as an immaterial issue, counsel for the husband 
not objecting. 

The ct. will not grant a decree of judicial 
separation to protect the wife from mere unhappi- 
ness resulting from an ill-assorted marriage, nor 
from the destruction of domestic comfort caused 
by drunkenness. — Hudson v. Hudson (1863), 3 
Sw. & Tr. 314 ; 33 L. J. P. M. & A. 5 ; 9 L. T. 
579 ; 9 Jur. N. S. 1302 ; 12 W. B. 216, 354 ; 161 
E. B. 1296. 

A nnotaiion : — Refd. Browning i\ Browning, [1911] P. 161. 

2599. ,| — (1) Habitual drunkenness, & a 

series of annoyances, A extraordinary conduct on 
the part of the husband, do not constitute legal 
cruelty. (2) The communication of a venereal 
disorder to the wife must have been wilful on the 
part of the husband to establish it as cruelty. 
But that wilfulness may be presumed from the 
surrounding circumstances, by the condition of 
the husband, & by the probabilities of the case, 
after such explanations as lie may offer. Primd 
facie , the husband’s state of health is to be pre- 
sumed to be within liis own knowledge; bub ho 
may rebut this by his own oath, when admissible 
as a witness, or by other proof. — Brown v Brown 
(1865), L. B. 1 P. & D. 46 ; 35 L. J. P. & M. 13 ; 
13 L. T. 645 ; 11 Jur. N. S. 1027 ; U W. B. 149. 

Annotations : — As to (2) Folld. Browning V. Bixnvnmg, 

1191 1 J V. 161. Refd. R. r. Clarence (1888), 22 0. B. I). 

23. 

2600. As part of charge Accompanied by 
violence.]— Evans v. Evans, No. 3198, post . 

2601. .J - - Cjiesnutt v. Ciiesnutt 

(1851), 1 Ecc. & Ad. 196 ; 23 L. T. O. S. 130 ; 164 

E. B. 114 ; sub nom. C v. (J , 18 Jur. 300. 

Annotation : — Consd. Browning v. Browning, [1911] 1’. 161. 

2602. .] — A husband who had for six 

years been addicted to intemperance, & had 
suffered from delirium tremens, had on occasions 
inlliotcd bodily injury on his wife, & had by his 
general course qf conduct towards her materially 
injured her health : — Held : the ct. being satisfied 
from the whole course of the evidence, that the 
wife could not return to cohabitation without 
incurring great peril of a renewal of the bodily 
injuries inliicted upon her, she was entitled to a 
judicial separation. — Marsh v. Marsh (L858), 1 
Sw. & Tr. 312 ; 28 L. J . P. & M. 13 ; 32 L. T. O. S. 
197 ; 5 Jur. N. S. 10 ; 7 W. B. 129 ; 164 E. B. 744. 

Annotations : —Refd. Boynton v. Boynton (1861 ), 2 Sw. & Tr. 

275 ; CUct wy ml v. dietwynd (1865), L. R. 1 P. & D. 39 ; 

Thomanset v. TliomaHset, [1894] 1\ 295. 

2603. .] —On the question of cruelty, 

the ct. will consider the liability of danger which 
the wife would incur by returning to cohabitation 
with a husband subject to uncontrollable fits of 
drunkenness, such husband having used a certain 
amount of violence to the wife while under the 
influence of drink ; A particular acts of violence 
will bo viewed in connection with this cumulative 
misconduct of the married life. — Power v. Power 


PART XIII. SECT. B, SUB-SECT. 2.— 

B. (f). 

. 2586 i. Mere abuse — No ground for 
\ntcrfertnce by court.] — Deft. *8 conduct 
towards pltf. was often morose & 
unkind, & he swore at her, but the 
enly act of violence charged since 
settlement of a previous action in 
1892 was one in 1904 which had been 
provoked by pltf. i—llcld : pltf. bad 
uot made out a case of legal cruelty, 
entitling ^ J 

husband 
18 Man. 

CAN. 

2586 ii. . 1 — The fact that 

on one occasion a husband came home 


ner io live apart from hei 
— Willey v. Willey (1908), 
L. R. 298 ; 9 W. L. It. 106.— 


drunk & called his wife terrible names 
before people does not constitute legal 
cruelty suificleiit together with acts of 
adultery to entitle her to divorce, his 
adultery alono not entitling her to 
divorce.— B. v. B., [1919] 3 W. W. it. 
894.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 2.— 

B. 

2597 i. N ot cruelty per sr.] — Habitual 
intoxication on the part of the husband, 
not accompanied with acts of personal 
violeuco, or other cruelty, will not 
warrant a docroe of separation. — 
Fulton v. Fulton (1859), 12 Duul. 


((’t. of Sess.) 1104 22 8c. Jur. 509.- 

SCOT. 

2600 i. As part of charge— Accom- 
panied by violence.] -'Ill an action of 
separation at the instance of the wife 
against her husband : — Held : to 
entitle the pursuer to a decree of 
separation a memd et thoro it was not 
necessary for her to instruct personal 
injury to herself but proof of the 
husbaud's habitual intoxication & 
violent conduct inducing a reasonable 
fear of violence to the pursuer was 
enough. — M'Gaan v . M'Gaan (1880), 
8 R. (Ct. of Sess.) 279 ; 18 Sc. L. II. 155. 
— SCOT. 
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Husband and Wife. 


Seel. 5. — Matrimonial offences and remedies ihere - 
/or; Sub-sect, 2, JB. (</), (/Q, (?) <fc (J ).j 

(1865), 4 Sw. & Tr. 173 ; 34 L. J. P. M. & A. 137 ; 
12 L. T. 824 ; 11 Jur. N. S. 800 ; 13 W. R. 1113 ; 
164 E. R. 1483. 

2604. Accompanied by communication of 

skin disease — & use of blasphemous language.] — 

Chesnutt v . Chesnutt, No. 2534, ante . 

2605. Accompanied by threats.] — Max- 

well’s Divorce Bill, [1911] W. N. 220, H. L. 

2606. Knowledge of habits before marriage.] 

— (1) If a woman marry a drunkard, with full 
knowledge that he is a drunkard, she is not on that 
account to be held to take, without redress, the 
risk of anything that may happen to her as a 
result of h£s continued drunken habits. 

(2) In a case where p wife charges her husband 
with cruelty, & complains {mter alia) that he has 
made against her in the presence of other persons 
charges of pre-marital misconduct, which he 
stated to her he had discovered some time after 
the marriage, although documents may be 
admitted as tending to prove the boyta fides of the 
husband in making the charges, yet, neither oral 
evidence nor documents are admissible in proof of 
the facts alleged by the husband against the wife, 
unless lie himself be called to state upon oath 
that he believed & acted upon the reports which 
reached him as to his wife’s former conduct. — 
Walker v. Walker (1898), 77 L. T. 715. 


(//) Subjection iu Indignity , Neglect , Indifference , 
A version from Society , etc. 

2607. Course of systematic neglect or subjection 
to indignity — Whether amounting to legal cruelty — 
No bodily injury actual or menaced.] — Evans v. 
Evans, No. 2522, ante. 

2608. .J -A husband constantly 

abused & swore at his wife, & refused to provide 
delicacies ordered by her doctor. He also used 
threats towards her, & on several occasions 
wantonly beat her child in her presence : — Held : 
such conduct did not constitute legal cruelty, it not 
appearing that the wife had suffered in health in 
consequence of it, or been apprehensive for her 
personal safety. Semblc : the wanton ill-treat- 
ment of a child in the mother’s presence & for the 
purpose of giving her pain, would, if carried to 
such an extent as to affect the mother’s health, 
constitute legal cruelty. — Birch v. Birch (1cS73), 
42 L. J. P. & M. 23 ; 28 L. T. 540 ; 21 W. B. 463. 


Annotation : — Consd. Ilussoll v. Hassell, [181)5] P. 315. 

2609. .] — Evans v. Evans, No. 

3198, post. 

2610. — — .] — Paterson v. Pater- 

son, No. 2533, ante. 

2611. - .]— -Indifference, neglect, 

aversion to the wife's society, cessation of matri- 
monial intercourse, without personal violenco or 
words of menace, do not amount to legal cruelty, 
though the husband is carrying on a n adulterous 
intercourse with a servant under the same roof 
where he is residing with his wife. — Cousen v. 
Couhen (1865), 4 Sw. & Tr. 164 ; 34 L. J. P. M. & 
A. 139 ; 12 L. T. 712 ; 11 Jur. N. 8. 656 ; 164 
E. K. 1479. 

2612. Accompanied by some actual 

violence.] — On the wife’s jietition for judicial 
separation by reason of her husband’s cruelty 
towards her, certain acts of violence on his part 
being admitted which took place in disputes 
between the parties arising at least in part out 
of the wife's jealousy of a maid servant, the ct. 
took into consideration the position in which the 
wife was placed in the family by reason of any 


authority or control exercised over her by the 
servants by the direction of the husband, & the 
state of the wife’s feelings arising from reasonable 
suspicion of undue familiarity between the husband 
& a maid servant. — A nthony v. Anthony (1860), 
1 Sw. & Tr. 594 ; 1 L. T. 413 ; 164 E. B. 875. 

2613. .] — Where the evidence of 

actual violence used by the husband towards the 
wife is not sufficient of itself to warrant a decree 
on the ground of cruelty, the ct. will take into 
consideration his general conduct towards her, 
&, if this is of a character tending to degrade the 
wife & subjecting her to a course of annoyance & 
indignity injurious to her health, will feel itself at 
liberty to pronounce the cruelty proved. — S wat- 
man v. Sw atman (1865), 4 Sw. & Tr. 135 ; 164 
E. B. 1467. 

2614. Where acts of physical violence 

condoned.] — Upon a petition by the wife for dis- 
solution of her marriage on the grounds of cruelty, 
& adultery, where the only acts of physical violence 
had long since been condoned : — Held : wilfully 
depriving the wife of her proper position in the 
household, neglecting her, degrading her to the 
level of a servant, & compelling her to do the 
menial work of the house & to take her meals &> 
to sleep apart from the rest of the household, was, 
in itself, cruelty which would entitled the wife to 
relief ; &, although the wife had lived apart from 
her husband under a deed of separation, when 
coupled witli adultery on the xiart of the husband, 
entitled the wife to have her marriage dissolved. — 
Auboprg v. Auboubg (1895), 72 L. T. 295. 

2615. — Calculated to injure health.] — 

Sarkies v. S ar kies (1884), Times, June 28. 

2616. — .] — Le Bouteuk v. Be 

(Johtkir (1896), Tiyytes, Mar. 2. 

2617. — Health actually impaired.] - 

Kelly v. Kelly, No. 2555, ante . 

2618. .] — In an undefended suit 

by the wife for divorce on the ground of adultery 
cou|)led with cruelty, tho facts relied on at the 
hearing to establish i lie charge of cruelty consisted 
of a long course of systematic neglect & insult. 
The husband refused to allow his wife to occupy 
the same room witli him or to go out with him. 
He was frequently absent, & refused to give any 
account of his absences. He told her he hated 
her presence, frequently used violent language, & 
threatened to leave her if she did not do as lie 
wished, ller health rapidly failed during her 
married life, & in the opinion of her medical 
attendants her husband’s conduct the mental 
distress & anxiety caused by her marital relations 
generally, accounted fully for the serious con- 
dition in which they found her : — Held : this 
conduct on the part of the husband constituted 
legal cruelty, a decree nisi granted.- — B eth un e 
v. Bethune, [1891] 1*. 205 ; 60 L. J. P. 18 ; 63 
L. T. 259. 

Annotations : — Folld. Walmefcdey v. Walmoaloy (1893), 69 

L. T. 152. Refd. Beuuclerk v. Boauclork, [1891] 1*. 189 : 

Joapos v . Joapos (1903), 89 L. T. 74 ; Motw v. Mohh, LI 91 6 J 

P. 155. 

2619. J — Petitioner & resp. were 

married in 1889, both being in a good jmsition. 
There was no allegation by the wife that her 
husband had ever treated her with physical vio- 
lence, nor even that quarrels or angry words had 
ever arisen between them. The cruelty alleged 
consisted solely of neglect, coldness, & insults, 
from which petitioner’s health had been affected 
to such an extent that it was said it would be 
dangerous for her to continue to live with resp. 
Within a few days of the marriage the latter 
refused to occupy tho same bedroom with her, 
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never went anywhere with her, & ceased to speak 
to her unless an answer became absolutely neces- 
sary. When their child was born he took no 
notice of it, & refused to allow it to be christened 
after him. lie declined to take things from his 
wife’s hands, &, in one house where they were 
stopping, rather than eat his meals with her, he 
took them in the kitchen. On one occasion he 
said to a lady, in his wife’s presence, that the best 
way to treat a wife was to tie her to a bedpost & 
keep her there. She suffered great mental agony 
from his treatment, which told upon her appear- 
ance, & at length her health quite gave w r ay. A 
doctor who attended her was of opinion that, if 
subjected to a longer continuation of this course 
of ill-treatment, she would develop melancholia. 
In 1892 she first learnt of resp.’s relations with 
another woman, & eventually instituted these 
proceedings : — Held : resp. had been guilty of 
such cruelty as, coupled with the adultery, entitled 
the wife to have the marriage dissolved. — 
Walmesley v. Walmesley (1898), 09, L. T. 152 ; 
1 R. 529. 

2620. .] — In a wife’s suit for 

dissolution of marriage on the ground of the 
husband’s cruelty & adultery the efc. held that 
cruelty had been established, as the husband 
pursued a course of conduct with the intention 
of making his wife disgusted with him & it was 
wall calculated to have that effect A had the natural 
effect of seriously affecting the wife’s health. — 
Litton v. Litton (1924), 40 T. L. R. 272. 

2621. Living with successive mistresses —Telling 
wife of infidelities & preferences for other women.] 
- -Beauulerk v. Beaucleuk, No. 3520, post. 

2622. Wife treated as a prostitute in the street.] — 
Where a husband .assaulted his wife in the street 
in such a manner as to induce a passer by to 
believe her to be to treat her as a prostitute : 
— Held: although resp. had inflicted no personal 
injury upon her, yet that he was guilty of cruelty. 
Milner r. Milner (1801), 4 Sw. A Tr. 240 ; 31 
L. J. 1*. M. A A. 159 : 104 L. It. 1508. 

*4 limitations Consd. Russell r. Russell, 11897] A. C. 395. 

Reid. Sunt v. Sunt (1871), L. It, 5 1\ V. 512. 


(?) Groundless Charges of Immorality . 


2623. Whether amounting to cruelty.]— Durant 
t\ Durant, No. 3171, post. 

2624. .]- A charge of incest, pleaded, in 

effect, to be falsely made, coupled with substantial 
acts of violence, is pleadable in a suit for divorce 
by reason of cruelty. 

The charge of having committed incest is not 
per se sufficient to constitute legal cruelty ; but, 
coupled with other averments of a substantial 
character, 1 think . . . that charge may form a 
part of the libel (Silt John Dodson). — Gale v. 
Gale (1852), 2 Rob. Led. 421 ; 105 L. R. 1300. 
Annotation : — Consd. Russell i\ Russell, 11897] A. C. 395. 


See, also , No. 2557, ante. 

2625. Accompanied by violence.] — Durant v. 
Durant, No. 3171, post. 

2626. .] — Gale v. Gale, No. 2024, ante. 


(j) Communication of Disease. 

2627. Venereal disease — Whether proof of wilful 
& reckless communication essential.] — Topkin 
v. Popkin, No. 2544, ante. 

2628. .] — Collett v. Collett, No. 

2554, ante. 

2629. .] — Jones v. Jones (1860), 
Sea. & Sm. 138. 

Annotations : — Consd. Boardman v. Boardinan (1866), L. It. 

1 P. & D. 233 ; Browning v. Browning, 11911] P. 161. 

2630. .] — N v. N (1862), No. 

2830, post. 

2631. .] — (1) If a husband, knowing 

that he is in such a state of health that by having 
connection with his wife he will run the risk of 
communicating the venereal disease to her, reck- 
lessly has connection with her, & thereby com- 
municates the disease to her, he is guilty of cruelty. 

(2) Petitioner & resp. in a suit for dissolution 
of marriage, who are examined under sect. 6 of 
Matrimonial Causes Act, 1859 (c. 61), upon an 
issue of cruelty or desertion, may be cross-examined 
upon issues of their own adultery, & of each 
other’s adultery. The Queen's Proctor inter- 
vening, & alleging collusion & the adultery of 
petitioner, is entitled to cross-examine all the 
witnesses called by petitioner & resp. When 
resp. lias been examined under the above sect, 
the Queen's Proctor may, therefore, cross-examine 
him for the purpose of proving petitioner's adultery. 
— Boardman v . Boardman (1806), L. R. 1 P. & D. 
233 ; 14 W. R. 1024. 

Annotation s : — - As to (1) Consd. Brow ning r. Browning, f 1011 ] 

r. 161. Refd. It. v. Clarence (1888), 22 Q. B. D. 23. 

As to (2) Refd. Sottomayerv. Do Barros (1879), 5 P. D. 94. 

2632. Presumption of wilfulness — 

Rebuttal of presumption.] — Brown v . Brow n, No. 
2599, ante. 

2633. Whether proof of mere com- 

munication sufficient — No evidence that husband 
infected.] — (1) In support of a charge of cruelty, 
evidence was given that the wife w r as infected with 
disease & that she had not been unchaste before 
marriage or unfaithful after it ; but there was no 
evidence beyond the presumption arising from the 
state of the w ife, that the husband had ever sultered 
from the disease. The husband positively denied 
that he ever was diseased. The jury found that 
the husband was guilty of cruelty : — Held : there 
was not sufficient evidence to support the verdict, 
& a rule w r as made absolute for a new trial on pay- 
ment of costs. 

The mere fact that a husband has communicated 
disease to his wife, whatever may be thought of it 
in other points of view, is not sufficient to constitute 
legal cruelty. It is abundantly dear, that for this 
purpose the act must be a wilful one ( per Cur.). 

(2) The case or cases in the spiritual ots. which 
show r or tend to show that a husband might disease 
his wife over & over A yet compel her to return, 
unless she could establish affirmatively that he not 
only was diseased & diseased her, but knew of his 
state w T hen he did so, could only be tolerable under 
a system which excluded the evidence of the 
husband. Now that he can be heard if he thinks 
proper in explanation, those cases are only valuable 


PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (i). 

2623 i. Whether amounting to cruelty. ] 
— Pltf. left deft. becuuHO he made an 
unfounded charge of adultery against, 
her : — Held : deft.’s conduct in making 
the unfounded charge, though repre- 
hensible, did not amount in law to 
cruelty. — M oon v. Moon (1913), 

W. L. It. 153; 6 I). L. It. 46; 6 

8ask. L. R. 41 ; 2 \V. \V. R. 1071. 
CAN. 

J. — VOL. XXVII. 


2623 ii.~ -.] —A falwe charge by a 
husband against his wife of adultery, 
although such charge is made wilfully, 
maliciously, without reasonable or 
probable cause, is not an act amounting 
at law to cruelty. — Au< justin r. 
AuouBTIN (1882), 1. L. R. 4 All. 374. — 
IND. 

PART XIII. SECT. 5, SUB-SECT. 2. - 

B. (j). 

2627 i. Venereal disease — Whether 


proof of wilful d' reckless communion - 
tion essential.) — The communication of 
venereal disease by a husband to his 
wife is cruelty entitling tlio wife to 
separation if lie lias acted with reckless 
indifference to his wife’s health. lie 
need not bo shown to have com- 
municated it wilfully & knowingly. — 
Strain r. Strain (1885), 13 R. (Ct. 
of Sons.) 132 ; 23 Se. L. R. 90.— 
SCOT. 
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as warnings (Willes, J.). — Morpiiett v. Moit- 
PIIETT (1809), L. It. 1 P. & D. 702 ; 38 L. J. P. 
&M. 23; 19 L. T. 801; 17 W. It. 471. 

Annotations: — As to (1) N.F. Browning v. Browning, [1911] 

P. 161. As to (2) Folld. Browning v. Browning, [1911] 

P. 101. 

2634. Onus of proof.] — In order 

to establish a charge of legal cruelty against a 
husband for communicating a venereal disease to 
the wife it is not necessary to allege or prove that 
he knowingly, wilfully or recklessly communicated 
the disease : it is sufficient for the wife to allege & 
to prove that she was infected by the husband 
with a venereal disease ; & the burden is upon 
him to prove that the disease was communicated 
in such circumstances as not to amount to legal 
cruelty. — Browning v. Browning, 1 1011] P. 101 ; 
80 L. J. P. 7d ; 104 L. T. 750 ; 27 T. L. R. 401 ; 
sid> nom. B. v. B., 55 Sol. Jo. 402. 

2635. Exposure to risk of communication — 

Onus of proof as to knowledge.] — PorKiN v. 
Popkin, No. 2544, ante. 

2636. — — No actual communication.]— 

Charge of cruelty in wilfully marrying while infected 
with the venereal disease, & communicating the 
same, not sustained : — Held : the wilful risk with- 
out the actual communication of the disease, is 
not legal cruelty. — C iocct v. Ciocci (1854), 1 
Ecc. & Ad. 121 ; 18 Jur. 194 ; 104 E. R. 70. 
Annotations Consd. Boardman v. Boardman (1866), 

L. II. 1 P. & D. 233 ; Browning Browning, 11 911] I*. 161. 

Overd. Foster v. Foster, [1921J 1*. 438. Refd. Jones v. 

Jones (I860), Sea. & Sin. 138. 

2637. .] — A successful attempt 

by a husband, wlio knows that he is suffering from 
venereal disease, to have connection, against 
her will, with his wife, who also knows that lie 
is so suffering, may, in some circumstances, be 
legal cruelty, although in fact the disease is not 
communicated. 

I think that the case must go down [to the 
lower ct.] to be investigated, because in my opinion 
the actual facts of the matter need more investiga- 
tion than they have received (Lord ►Sterndaue, 
M.R.). — Foster v. Foster, [1921) P. 438 ; 90 
L. J. P. 303 ; 120 L. T. 50 ; 37 T. L. It. 912 ; 60 
Sol. Jo. (W. It.) 1, C. A. 

2638. Evidence of communication — 

Whether admitted under general charge of cruelty. ] 

— A petition alleged that resp. had, by neglecting 
petitioner, by violently pushing her, by striking 
her with his fist, by depriving her of food, & other- 
wise, treated her with great cruelty. There was 
no appearance. The ct. refused to admit evidence 
under this allegation, in support of the charge of 
cruelty, that resp. had infected petitioner with 
venereal disease. 

I quite agree that words such as these are in- 
serted in petitions for the purpose of allowing a 
certain flexibility in the admission of evidence 
as to small details which cannot be expected to be 
found in the petition & cannot reasonably be 
supposed Li have been present to the mind of the 
person who drew the petition, at the time when it 
was prepared. But this is a plain & distinct act 
of cruelty, which must have been known to 
petitioner when the petition was drawn. If this 
was admissible, any evidence would be admissible 
under a general charge (per Cur.). — Squires v. 


Squires (1864), 3 Sw. &> Tr. 541 ; 33 L. J. P. M. & 
A. 172 ; 10 Jur. N. S. 756 ; 12 W. It. 1028 ; 164 
E. R. 1385. 

2639. Skin disease.] — C hesnutt v . Chesnutt 
N o. 2534, ante . 

(/c) Cruelty to or Neglect of Children . 

2640. Refusal to see sick child.] — D ysart v. 
Dysart, No. 2547, ante. 

2641. Cruelty in mother’s presence.] — In a 

petition asking for relief on the ground of cruelty, 
acts sufficient to establish legal cruelty should be 
alleged; all pleadings should be as short as is 
consistent witli alleging a legal ground for the 
prayer. Resp. may apply for further specification 
if necessary. Acts of cruelty towards children in 
the presence of the mother may be alleged as 
cruelty towards her ; but the ct. will not receive 
evidence as to misconduct to children generally 
for the purposes of a future application for their 
permanent custody in a suit for separation, etc. ; 
for, until it is in a jiosition to decree the separation, 
it has no jurisdiction as to permanent custody of 
children. If necessary, the misconduct towards 
children may be proved after the main petition lias 
been heard. — Sugg ate v. Sugg ate (1859), 1 Sw. & 
Tr. 489 ; 28 L. J. P. & M. 7 ; 32 L. T. O. S. 285 ; 
23 J. P. 121 ; 5 Jur. N. S. 127 ; 7 W. R. 296 ; 
164 E. It. 827. 

Annotation : — Refd. Sant Francesco v. Sant Gencroso (1874), 

43 L. J. P. C. 73. 

2642. .] — Birch v. Birch, No. 260S, ante. 

(/) Other Cases. 

2643. Spitting on wife.]- - D’Aguilar v. D’Agui- 
LAR, No. 4064, post. 

2644. Attempts to debauch servants.] -Popkin 
v. Popkin, No. 2544, ante. 

2645. Prohibition of intercourse with relatives.] — 

Neeld v. Neeud, No. 2529, ante. 

2646. Blasphemy.] — Chesnutt v. Chesnutt, No. 
2534, ante. 

2647. Nervous shock by reason of husband’s 
conviction — Under Criminal Law Amendment Act, 
1885 (c. 69).] — Boswortiiictv v. Boswortiiick, 
No. 2836, post. 

2648. — For rape.] — If the conduct of the 

husband is such as to cause a breakdown of the 
healtli of the wife, by reason of the disgrace At 
shock arising out of a conviction of the husband 
under Criminal Law Amendment Act, 1885 (c. 69), 
the ct. will hold this to constitute legal cruelty 
on the part of 1 the husband, & will grant a decree 
nisi to the wile, the adultery having been also 
proved. — Thompson v. Thompson (1901), 85 

L. T. 172 ; 17 T. L. R. 572. 

Annotation : — Folld. Bobwoilbick r. Bobworihick (1901), 

86 L. T. 121. 

C. Cruelty on Part of Wife. 

2649. Distinguished from cruelty by husband.] — 

(1) Generally speaking, that would be cruelty if 
practised by a wife towards her husband, which 
would be held to be cruelty if done by him towards 
her. . . . There must be some distinctions, 
necessarily founded on the great difference between 
the sexes, & the power of the husband, in ordinary 
circumstances, to protect himself from his wife’s 
violence (Dr. Lusiiington). 

(2) The same great rule, of danger to life or limb, 


PART XIII. SECT. 5, SUB-SECT. 2.- - 

B. (1). 

r. li iffh-lumdcfl treatment — Forcible 
ejectment of wife from home ] — A 
husband counnits acts of cruelty, 
sufticicnt to justify a decree of judicial 


I separation in favour of his wife, whore, 
having reasonable ground for believing 
her to be guilty of adultery, & on that, 
round, he acts tow'ards her in a high- 
anded & arbitrary manner, such us 
breaking up the home & leaving bor 


i homeless & penniless, & assaulting her 
| to tho extent of forcibly putting kor 
I out of the house & informing her that 
she must not return. — W. v. W. t 
[1924] 3 W. W. 11. 73. — CAN. 
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must prevail : in these as in other coses of the same 
genus, necessary protection is the foundation of all 
separation (Dr. Lushington). 

(3) It would be difficult for me to say that the 
locking her husband out of the house on two or 
three or four occasions can be invested with the 
character of personal cruelty (Dr. Lushington). — 
Furlonger v. Furlonger (1847), 5 Notes of Cases, 

mQ? ) Consd. Russel] v. Iiussell, 

[18»7j A. C. 395. Refd. Gooddcn v. Geodden, 11892] 

X • X • 

2650. Object of relief — Necessary protection.] — 

Furlonger v . Furlonger, No. 2049, ante. 

2651. — — .] — Drunkenness, even when 

accompanied by acts of considerable violence, is 
not a substantial ground for a decree of judicial 
separation. 

I cannot avoid seeing that the real ground of this 
application is, that the husband wishes to get rid 
of a drunken wife ; & I must be cautious about 
opening the ct. to cases of that description ; the 
wife may have an unruly propensity in her drunken 
tits to destroy property, but there is no evidence of 
such saxnlia as would justify me in decreeing a 
judicial separation ( per Cun.). — Scott v. Scott 
(1860), Sea. & Sm. 133 ; 29 L. J . 1\ M. & A. 64. 

2652. Matters for consideration of court — Safety 
of both parties.] — (1 ) Though the physical effects of 
the wife’s violence may not generally be so serious 
to the personal safety of the husband as the effects 
of his violence towards her, yet the moral result 
of the wife’s violence to all the proper relations of 
married life is so serious that the ct. will interfere, 
& not drive the husband to the necessity of meeting 
force by force. 

(2) Where a judicial separation is granted on 
the ground of the wife’s cruelty, the ct. has power 
to order the husband to make a provision for her. — 
J "richard V. 1 "RICHARD (1864), 3 Sw. & Tr. 523; 
10 L. T. 789 ; 10 Jur. N. 8. 830 ; 164 E. B. 1378 ; 
sub 7 ) 0771 . Pickard v. Pickard, 33 L. J. P. M. & A. 
158; 13W.lt. 188. 

Annotations :-~As to (1) Consd. Forth v. Forth (1807), 30 

L- ’]• J 22 » Russell V . Russell , 11897] A. G. 395. 

As to m Folld. Forth v. Forth (1 867), 30 L. J. 1*. & M. 122. 

Consd. Gooddcn v. Goodden, [1892] P. 1. Apld. Leslie v. 

Leslie, tl 911] I\ 203. 

2653. .] — Forth v. Forth, No. 5274, 

post. 

2654. Violence — Abuse.] — Kirkmanp. Kirkman, 
No. 2579, a7ite. 

2655. .] — Scott v. Scott, No. 2051 , 

aide. 

2656. Though no actual serious injury 

inflicted.] —(1) The husband will be entitled to the 
protection of the ct., where the wife’s passions, 
from whatever cause [drunkenness, etc.], are so little 
under control that she is in the habit of using 
personal violence to the husband, from which 
habit he may be in danger of bodily injury, though 
no actual serious injury has been inflicted. 

(2) In a decree of judicial separation by reason 
of the cruelty of the wife, the judge ordinary 
lias no authority to insert an order upon the hus- 
band to pay an allowance, by way of permanent 
alimony, to his wife. — White v. White (1859), 
Sea. & Sm. 77 ; 1 Sw. & Tr. 591 ; 1 L. T. 197 ; 
6 Jur. N. S. 28 ; 104 E. B. 874. 

A7i7wtaUon8 :-jAs h> (l) Consd. Hall v. Hall (1864), 3 Sw. & 

Tr. 347. As to (2) Consd. Goodden v. Goodden, [1892] 

?• 1 \r GfntraUv* Mentd. Sopwith v. Sop with (1860), 6 

Jur. N. S. 404. 

2657. Locking husband out of home.]— Kirk- 


man v . Kirkman (1807), 1 Hag. Con. 409 ; 161 
E. B. 598. 

Annotations Consd. Furlonger v. Furlonger (1847), 5 
Notes of Cases, 422. Refd. White v. White (1859), 
Sea. & Sm. 77 ; Goodden v. Goodden, 11892] p. 1. 

2658. .] — Furlonger v . Furlonger, No. 

2649, ante. 

2659. Drunkenness.] — White v. White, No. 
2656, ante. 

2660. .] — Scott v. Scott, No. 2651, ante . 

2661. False charge of unnatural offence.] — 

A false charge of having committed an unnatural 
criminal offence brought by a wife against her 
husband, although published to the world & 
persisted in after she did not believe in its truth, 
is not sufficient evidence of legal cruelty to entitle 
the husband to a judicial separation. 

It is to my mind obvious why no judge has ever 
yet attempted to propound an exhaustive definition 
of cruelty. If, as I have said, the Spiritual Ct. 
regarded married life as a whole, it would be 
absolute ly impossible to lay down in the iron 
framework of a definition that which would con- 
stitute such cruelty as would necessarily justify 
separation ; the questions of fact & degree would 
qualify almost any proposition that could bo 
formulated ; for example, a slight blow under 
great provocation & on a single occasion during 
a long life could hardly be suggested as a ground 
for separation, though upon that hypothesis 
personal violence existed (Lord Halsiiury, G\). — 
Bussell v. Bussell, [J897J A. V. 395 ; 66 L. J. P. 
122 ; 77 L. T. 249 ; 01 J. 1". 771 ; 13 T. L. B. 516 ; 
41 Sol. Jo. 660, H. L. 

Annotations :• -Consd. Walker v. Walker (1898). 77 L. T. 
715 ; Boer v. Heer (1906), 91 L. T. 704 ; Foster v. Foster, 
[1921 1 P. 438. Refd. JeupoH c. Jeapos (1903), 89 L. T. 7 1 ; 
Huron v. Huron (1908), 24 T. L. R. 273 ; Greene r. Greene, 
[191fi| P. 188 ; Moss u. Mohs, [1916] P. 155 ; Fisk v. Fisk 
(1920), 122 L. T. 803. Mentd. Oidroyd v. Oldroyd, 11890] 
P. 175; Armytage v. Annytage (1898), 78 L. T. 689; 
Synge v. Synge,* [1900] P. 180; Frowd v. Frowd, 11904] 
J\ 177 ; Hurriman v. Harriitmii, [1909] P. 123 ; Rrooking- 
PtiillipH v. Hrooking-PMUipH, [1913] 1*. 80; Rutland v. 
Rutland (1913), 29 T. L. R. 729 ; Walter r. Walter, [1921] 
I*. 302 ; Harnett v. Harnett, [1924] P. 126 ; Thomas v. 
Thomas, 11924] 1>. 194. 

D. Evidence of Cruelty. 

(a) In General. 

2662. Admissibility — Admissions in other pro- 
ceedings.] — In a suit for separation by reason 
of cruelty brought by the wife, an acquittal of her 
witnesses (for a conspiracy in counselling her io 
institute tins suit) upon an indictment/, laid by the 
husband, & his evidence thereon, in which he 
admitted & repeated certain accusations originally 
alleged in the libel as acts of cruelty, may be 
pleaded as a continuation & admission on oath of 
that cruelty. — Bray v. Bray (1828), 1 Hag. Ecc. 
163 ; 162 E. B. 543. 

Annotution : — Consd. Russell v. Russell, [1897] A. C. 395. 

2663. Letters of husband — Extent of ad- 

missibility.] — Neeld v . Neeld, No. 2520, ante. 

2664. Declarations of husband — Expression 

of desire to get rid of wife.] — Dillon v. Dillon, 
No. 4008, post . 

2665. Acts not pleaded — Explanatory of 

matter pleaded.] — The libel, in a cause of separation 
by reason of cruelty, pleaded the marriage in 
Scotland, & the session clerk’s certificate of the 
registration of the marriage. The libel also pleaded 
several matters in the conduct of the husband 
which did not per sc come up to actual cruelty : — 
11 eld : the certificate of the session clerk could not 


PART XIII. SECT. 6, SUB-SECT. 2.— 

D. (a). 

s. Failure to provide necessaries .] — 


Slight, evidenen is sufficient to convict health wah likely to bo permanently 
on a charge of neglecting to provide injured. — R. v. McIntyhe (1898), 31 
necessaries for a wife whereby her N. S. Ft. 422. — CAN. 
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for : Sub-sect . 2,2). (a), ( b ) & (c),E.& F. ; sub - 
sect 3, AJ] 

bo received as evidence of the marriage, & facts 
showing alienation of affection, though not amount- 
ing to actual cruelty, were admissible as laying a 
foundation for subsequent cruelty. — Saunders v. 
Saunders (1816), 10 Jur. 113. 

2666. .] — (1) Evidence to prove 

a species of cruelty not pleaded in the petition is 
not admissible. 

(2) Evidence of violent demeanour & language 
not pleaded, but leading up to & making probable 
acts of violence pleaded, may be admissible. — 
Jewell v. Jewell (1862), 2 Sw. & Tr. 573 ; 6 
L. T. 360 ; 10 W. K. 672 ; 161 E. li. 1119. 

2667. Not if tending to prove particular 

species of cruelty.] — Jewell v. Jewell, No. 2666, 
ante. 

2668. — — General charge of cruelty. 

— Squires v . Squires, No. 2638, ante . 

2669. — Adjournment for par- 

ticulars.] — Evidence of an act of actual violence 
is not admissible where only a general allegation of 
cruelty has been made in a petition. Where 
evidence was offered that the husband had struck 
his wife a blow, & no such specific charge had been 
made in the petition, the ct. allowed the hearing to 
be adjourned iri order that particulars might be 
furnished.— Brook v. Brook (1886), 12 1\ 1). 10 ; 
56 L. J. P. 108 ; 57 L. T. 125 ; 35 W. It. 351. 

2670. Evidence tending to prove wife’s 

adultery.] — Jones v. Jones (1860), Sea. <fc Sin. 138. 

Anwdaiions : - Refd. Boardinan r. Roardman (1866), L. R. 

1 V. & I). ‘233 ; 11. v. 13. (l‘.)i l), 55 Sul. Jo. 402 ; Browning: 

r. Browning:, [1911] 1\ 161. 

2671. Previous decree for judicial separation 

— In subsequent suit for dissolution.] — Wife 
petitioned for judicial separation by reason of 
cruelty & desertion, & a decree was made in her 
favour on a verdict finding cruelty & desertion 
against the husband. The husband subsequently 
petitioned for dissolution of marriage by reason 
of the wife’s adultery who answered, charging 
(inter alia.) cruelty & desertion, as in her original 
petition. Issue joined, & at the trial the counsel 
tendered as evidence a certified copy, under seal, 
of the decree of judicial separation, in proof of 
the cruelty & desertion ; but the judge ordinary 
refused to let it go to the jury, on the ground that 
it would be indirectly making use of evidence which 
was directly inadmissible in the present trial. — - 
Stoate v . Stoate (1861), 2 Sw. & Tr. 223 ; 30 
L. J. P. M. & A. 102 ; 3 L. T. 756 ; 164 E. It. 980. 

Annotation : — Refd. Bancroft v. Bancroft &: Bumncy (18(51), 

3 Sw. & Tr. 597. 

2672. .] — Where a wife had 

obtained a decree of judicial separation on the 
ground of the husband’s cruelty, & continued to 
live separate from him, & the husband subsequently 
committed adultery, upon proof of such adultery 
«fc of the decree for judicial separation, the ct. 
made a decree 'nisi for the dissolution of the 
marriage. — Bland v. Bland (I860), L. It. 1 P. & D. 
237 ; 35 L. J. P. & M. 104 ; 15 W. It. 9. 

Annotation : — Consd. Harriman v. Harriman, [1909] 1*. 123. 

2673. After hearing completed — Applica- 


tion to give evidence of further acts of cruelty.] — 

After the cause had been heard, & the ct. taken 
time to consider its decision, petitioner, the wife, 
applied to be allowed to give evidence of further 
acts of cruelty, which she alleged took place at a 
date later than that to which she deposed at the 
trial. The ct. refused the application, petitioner 
having repeatedly stated, in the course of her 
examination, that the last act of cruelty took place 
at Easter, 1863, & that also being the latest date 
given in the petition. — T opper v. Topper (1869), 
38 Ij. J. P. & M. 36 ; 20 L. T. 279. 

2674. Statement to third persons — Com- 

plaint of wife.] — A witness called to prove a 
husband’s cruelty may be asked whether the wife 
made a complaint about the husband on a certain 
occasion. — B erry v. Berry & Carpenter (1898), 
78 L. T. 688. 

2675. Competency — Petition for dissolution on 
ground of adultery — Evidence of respondent on 
countercharge of cruelty.] — In answer to a jietition 
for dissolution of marriage, on the ground of 
adultery, the wife pleaded countercharges of 
cruelty & desertion, & prayed for a judicial separa- 
tion : — Held : the wife’s evidence was inadmissible 
to prove cruelty & desertion. — W hitt a l v . Wuittal 
& Hunt (1860), 30 L. J. P. M. & A. 43. 

Annotations :■ — Refd. B. u. B. (1911), 55 Sol. Jo. 162 ; Pawn- 
ing' r. Browning, [191 1 1 P. 161. 

2676. .] — An answer to a petition 

for dissolution of marriage on the ground of 
adultery contained a charge* of cruelty A a prayer 
for a judicial separation. The evidence of resp. 
was held to be inadmissible to prove the cruelty. 
29 & 30 Viet. c. 32, s. 2, empowering the ct. to grant 
relief upon a prayer contained in an answer, does 
not make any alteration in the law of evidence. - 
Bland r. Bland & Stormont (1868), L. K. 1 
P. & I). 513 ; 37 L. J. P. & M. 74 ; 18 L. T. 535 ; 
16 W. H. 893. 

2677. — Wife’s petition alleging cruelty & 
adultery Whether petitioner competent to prove 
cruelty.]- IIudson v. Hudson, No. 2598, ante. 

(b ) Corroboration . 

2678. Magistrate’s separation order — Whether 
sufficient corroboration— Practice of court.]- Jt is 

the practice of the ct. to require corroboration 
of petitioner's evidence as to cruelty, & the mere 
production of a certified copy of a separation order 
previously made between the husband & wife 
by a ct. of summary jurisdiction on the ground of 
his persistent cruelty is not, as a general rule, to be 
considered a sufficient corroboration. 

(2) The ct. may, however, in an exceptional 
case, relax this rule of practice where the evidence* 
of petitioner accounting for the absence of the 
witnesses who corroborated her when before the 
magistrate, & the general circumstances of the par- 
ticular case, coupled with the production of a certi fied 
copy of the conviction, commend themselves to the 
ct. as satisfactory & sufficient. — J udd v. Judd, 
11907] P. 241 ; 76 L. J. P. 120 ; 98 L. T. 59 ; 23 
T. L. It. 538 ; 51 Sol. Jo. 500. 

Annotation : — Refd. Harriman v. Harriman, [1909] 1*. 123. 

2679. Decree of foreign court.] — W arwick v. 
Warwick & Giovanni (1907), Times , July 25. 

a. Admissions of defender alone in- 
sufficient.] —In an action of separa- 
tion a mensd ct thoro on the ground of 
ill usage : — Held : it was incompetent 
to pronounce judgment in favour of 
the pursuer upon the admissions of 
defender. — M uirhkap v. Muirtiead 
( 1848), 8 Dunl. (Ct. of 8oss.) 786 ; 18 
8c. Jur. 410.— SCOT. 


PART XIII. SECT. 5, SUB-SECT. 2.— 

D. (b). 

t. Corroboration v nne.cc.ssary — // 
judge satisfied with petitioner's eHdence.] 
— On the hearing of pltf.’s petition for 
divorce the learned trial judge was of 
opinion that the evidence given by 
petitioner disclosed legal cruelty en- 
titling her to the divorce ciaimed but 
felt obliged to dismiss the petition for 


want of corroboration : — Held : the 
whole case was for the trial judge & if, 
taking the evidence of petitioner, the 
fact that resp. did not appear, & other 
facts & circumstances into considera- 
tion, ho believed the evidence of 
petitioner ho had the right to act upon 
that opinion. — C khalk v. Cesai,e 
(1921), 54 N. S. It. 91 ; 57 D. L. It. 
435.— CAN. 
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(c) Medical Evidence . 

2680. Accepted if uncontradicted.] — Collett 
v, Collett, No. 2554, ante . 

2681. Questions to be put to medical witness.] — 

Anon. (1919), Times , Nov. 1. 

2682. As to venereal disease — Privilege of medical 
witness.] — A medical man, who in the course of 
treating a patient under the national scheme for 
dealing with venereal disease ascertains that the 
patient is suffering from such a disease, may he 
compelled to give evidence to that effect, although 
the statutory reguLations applying to the scheme 
enjoin absolute secrecy on the medical man. — 
Garner v. Garner (1920), 30 T. L. It. 190. 

Privilege of medical advisers generally, see 
Evidence, Vol. XXII., p. 419. 

As to when communication of venereal disease 
amounts to cruelty.] — See Sub-sect. 2, B. (i), ante. 


E. Defences to Charges of Cruelly . 

2683. Provocation.] — Suits for separation for 
cruelty are usually brought by the wife, as the more 
infirm party, though they may be also brought 
on the part of the husband, A have been so brought, 
with effect, in eases before this ct. When the wife 
is the complainant, presumptions of injury may 
be derived from the comparative weakness of her 
constitution. It is not, however, impossible, that 
she may have been the aggressor, A, by pro vocations, 
have brought upon herself the ill-treatment com- 
plained of ; when that appears, she is not entitled 
to demand relief from the ct. (Str William Scott). 
— Waring v. Waring (1813), 2 Hag. Con. 153; 
2 Phillim. 132 ; 101 E. K. 699. 

Annotations : — Mentd. Curtis v. Curt is (1858), 1 Sw. A Tr. 
192 ; Kelly v. Kelly (1N70), L. R. 2 1*. & D. 59 ; Goodden 
v. Goodden, 11892J 1*. 1 ; Russell r. Russell, [18971 A. C. 
395. 


2684. — -.]- — In a suit for divorce by reason 
of cruelty & adultery an allegat ion, on the part of 
the husband, responsive to the libel brought in by 
the wife, pleaded : First-, habits of provocation A 
exaggeration. Secondly, the conduct of the hus- 
band as t o the children of the marriage, in order to 
explain some charge's in the libel. Thirdly, it was 
objected that the allegation did not counterplead 
several of the articles in the libel : — Held : 

(1 ) habits might be pleaded in general terms ; 

(2) the conduct of the husband towards the children 
might he pleaded to explain away the charges of 
cruelty towards the wife ; (3) it was not necessary 
to contradict all the charges Laid in the libel. — 
Wallscourt v. Wallscourt (1817), 5 Notes of 
Gases, 121 ; 8 L. T. O. S. 478 ; 11 Jur. 134. 

Annotation : — As to (2) Refd. Sant FraneoHoo r. Sant Generoso 
(1874), 42 L. J. 1*. C. 72. 

2685. .] — Lowe v. Lowe, No. 2093, post. 

2686. .] — Allen v. Allen & D’Arcy, No. 


2532, ante. 

2687. 


- Wife’s bad temper.] — A wife is not 
entitled to a divorce by reason of the cruelty of her 
husband, unless she is a person of good temper, 
& has always behaved well & dutifully towards 
him. — Taylor v . Taylor (1755), 2 Lee, 172 ; 101 
E. II. 303. 

2688. No defence if cruelty out of pro- 

portion.] — Dysart v. Dysart, No. 2547, ante. 

2689. Proof — Documentary evidence — Sup- 


ported by oral testimony.] — Walker v. Walker, 
No. 2606, ante . 

2690. Insanity of husband.] — When tho violence 
complained of was such as to lead to a suspicion 
of insanity, the ct. would not entertain the question 
of sanity or insanity, but looked only to the acts 
done. The innocent party has a primd facie right 
to the custody of the children ; when, however, 
under peculiar circumstances, there had been no 
acts of violence towards the children, the ct. gave 
up one of them to the father, the party complained 
of. — Martin v. Martin (1860), 29 L. J. P. M. A A. 
100 ; 2 L. T. 118 ; 8 W. R. 307. 

2691. .] — Hanbury v. JIanbury, No. 3021, 

post. 

2692. .] — Where a husband had twice 

attempted to commit suicide, A was in consequence 
confined in an asylum for a few montlis, A on other 
occasions made threats against his wife, so that 
her health became impaired, the ct. came to the 
conclusion ux>on the facts that the wife required 
protection against violence on the part of her 
husband, A granted her a judicial separation. — 
Baron v. Baron (1908), 24 T. L. R. 273 ; 52 
Sol. .To. 282. 

2693. Collusion between petitioner & witness.] - 

You have a right to say that tho wife A her servant 
were acting in collusion ; but you should not go 
on to say that the wife adopted a systematic course 
of provocation, because if you state in answer 
anything wliich you can prove A do not prove it, 
tho statement in tho answer goes for nothing. 
You may however answer that you believe the 
conviction [of the husband for assault] was obtained 
hv false swearing, A that the magistrates were not- 
unanimous (Dr. Lushing ton). — Lowe v. Lowe 
(1855), Dea. A Sw. 130 ; 4 W. R. 92 ; 104 E. R. 
525. 

2694. Where husband convicted for assault — 
Conviction obtained by false swearing — Magistrates 
not unanimous.] — Lowe v. Lowe, No. 2093, ante. 

See, also , Sect. 7, sub-sect. 2, post. 

F. Heme dies. 

Note.— It is no longer necessary for a wife to 
prove cruelly die adultery ; adultery of the husband 
alone being a sufficient ground for divorce. — See 
Supreme Court of Judicature {Consolidation) Act , 
1925 (c. 49), s. 176. 

Judicial separation.] — See Supreme Court of 
Judicature (Consolidation) Act, 1925 (e. 49), 

s. 185 (1). 

Divorce.] - See. Note above. 


Sub-sect. 3. — Adultery. 

A. In General. 

2695. Whether a crime — View of Ecclesiastical 
Courts.] — Norfolk’s (Duciiess) Case (1092), 12 
State Tr. 884. 

Annotation : — CoDSd. Mordaunt v. Mordaunt (1870, L. It. 2 
P. A D. 109. 

2696. In Divorce Court.] — Mordaunt r. 

Moncreiffe, No. 3770, post. 

2697. Absence of consummation of marriage 
immaterial.] — The absence of consummation of the 


PART XIII. SECT. 5, SUB-SECT. 2. — E. 

2683 1. Provocation.] — Payne v. 
Payne (1905), 10 O. L. It. 742 ; 6 
O. W. It. 428. — CAN. 

2683 ii. .] — Deft, had assaulted 

liis wife on one occasion, & had been 
convicted & lined therefor ; but it 


so appeared that she had provoked 
rn unreasonably : — Held : ho had 
)t so conducted himself as to render 
ture cohabitation dangerous to her 
’e or health, A she was not justified 
leaving him. — Lloyd v. Lloyd 
914), 26 W. L. R. 722 
l 7 3 ; 15 D. L. It. 892 ; 

17. — CAN. 


5 W. W. R. 
7 Alta. L. R. 


PART XIII. SECT. 5, SUB-SECT. 3.- A. 

b. Whether a crime — Subject to sum - 
mart/ jurisdiction.} — A person charged 
with adultery cannot be tried by a 
police magistrate even with consent 
of accused. — Ex p, 13elyka (1918), 45 
N. 13. R. 308 ; 39 I). L. It. 24. — CAN. 

c. Married man with ttnmar • 
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Sect, 6 . — Matrimonial offences and remedies there - 
/or; Sub-secL 3, X & R. (a) (6).] 

marriage no bar to a divorce. — Patrick v. Patrick 
(1810), 3 Phillim. 49(1 ; 161 E. R. 1390. 

Annotation : — Distd. Dixon v. Dixon (1892), 67 L. T. 394. 

2698. .] — In a suit for separation by reason 

of adultery, the wife’s libel pleaded that the 
marriage was never consummated, that neither 
party was resident in the parish where the banns 
were published, & that she was falsely stated to 
have been of full age by the husband in giving the 
particulars for registration. The libel also pleaded 
<fc set out at length the Lord Chancellor’s order & 
the imprisonment of the husband for contempt, 
& the record of conviction of imprisonment of the 
husband under Births & Deaths Registration Act, 
1830 (c. 80), ss. 40, 41 : — Held: (1) non-consum- 
mation could not be pleaded in a suit for separation 
by reason of adultery ; (2) non-residence & want 
of age were immaterial to the issue, & should not 
be pleaded ; (3) the fact of the husband being in 
prison, where the adultery was alleged to have been 
committed, was sufficient, & the cause of his 
imprisonment need not be pleaded. — Brown v. 
Brown (1848), 13 Jur. 370. 

Annotation : — As to (1) Dbtd. Dixon v. Dixon (1892), 67 

L. T. 394. 

2699. — — .]- — In a suit for divorce by reason of 
adultery by the wife against the husband in 
pcenam , a plea of non-consummation excluded. 
It is sufficient in such a case to plead non-cohabita- 
tion, — Hall v . Hall (1849), 7 Notes of Cases, 50. 

2700. .] — Dusky v . Ousey & Atkinson, No. 

3004, post, 

2701. .] — In a suit for dissolution, though 

the parties had gone through a ceremony of 
marriage in the district registry ten years before the 
adultery of the wife, there had been no cohabita- 
tion. The ct., on being satisfied that the husband 
had done all in his power to induce his wife to 
cohabit with him, granted a decree nisi, 

Semble : if the husband had refused to cohabit, 
the ct. would have dismissed his petition. — 
Waters v. Waters & Gentel (1875), 33 L. T. 579. 

2702. Husband’s conduct towards wife — Neces- 
sity for evidence of.] — Boddington v. Boddington 
& Nossiter, No. 5009, post. 

2703. Renewed adultery with same person — Not 
fiesh act of adultery — Further evidence of original 
adultery.] — Girrs v. Gipps & Hume, No. 3064, post. 

2704. Where wife charged with adultery — Con- 
sent must be shown.] — In a petition by the husband 
for dissolution of the marriage on the ground of 
adultery, resp. tiled no answer & did not appear. 
The jury found a verdict against co-resp. A assessed 
the damages against him at £50. The ct., not 
being satisfied with the evidence against the wife, 
directed her to be summoned, <fc having heard her 
evidence, on which she was cross-examined, to the 
effect that she had been forced, came to the con- 
clusion that the charge of adultery had not been 
established against her, & dismissed the petition 
as against her, but gave judgment against the co- 
resp. for the damages with costs. — Long v. Long 
& Johnson (1890), 15 P. D. 218 ; 00 L. J. P. 27. 

Annotation : — Consd. Hyman v. Hyman & Goldman, [1904] 

P. 403. 


2705. Respondent may be found guilty — Though 
co-respondent dismissed from suit.] — Robinson v . 
Robinson & Lane, No. 2777, post. 

2706. -.] — Crawford v. Crawford & 

Djlke (1886), Times , Feb. 13 ; subsequent pro- 
ceedings, 11 P. D. 150. 

2707. .] — Miller v. Miller (1907), 

Times , July 23. 

Annotation : — Refd. Myers v. Myers, Carpcndalo, Radford 

& Thom, [1918J P. 200. 

B. Proof of Adultery. 

(a) In General. 

Whether direct fact need be proved .] — See 

Sub-sect. 3, C. (b), post. 

2708. Must be of things probable — Not merely 
possible.] — In support of a petition by a wife for 
a judicial separation, direct evidence was given of 
several acts of adultery committed by the hus- 
band ; but, in consequence of the improbability 
of that evidence, of the discrepancies in the state- 
ments of the witnesses, & of the improper manner 
in which it had been got up by the private 
detectives employed by petitioner, the ct. refused 
to act upon it, & dismissed the petition. 

The character of a decent man would be in much 
peril if on such testimony as this A contrary to all 
probability, the ct. could arrive at the conclusion 
of his guilt ( per Cur.). — -Sopwith v. Sopwlth 
(1859), Sea. & 8m. 118 ; 4 Sw. & Tr. 243 ; 164 
E. It. 1509. 

2709. Married woman resorting to single man.] — 

Ricketts v. Taylor (1798), cited 1 Hag. Con. 303 ; 
101 E. It. 561. 

Annotation : — Refd. Williams v. Williams (1798), 1 Hug. Con. 

299. 

2710. .] — Deane v. Deane, No. 2709, post. 

2711. Duration of adultery — Period of cohabi- 
tation.] — (1) Where a criminal connection is once 
shown its continuance is presumed so long as the 
parties live under the same roof. 

(2) Condonation & connivance are essentially 
different. Condonation may take place without 
the slightest degree of blame especially in the 
case of the wife whose conduct might be more 
meritorious from her forgiveness of injury. To 
found a legal condonation there must be complete 
knowledge condonation subsequent to such 
knowledge. 

(3) Connivance necessarily involves criminality, 
& as the blame is more serious so ought the evidence 
in support of such a charge to be more grave & 
conclusive. — Turton v. Turton (1830), 3 Hag. 
Ecc. 338 ; 162 E. R. 1178. 

Annotations : — As to (2) Consd. Dempster v. Dempster 

(1861), 2 Sw. & Tr. 438. Refd. Bernstein v. Bernstein, 

11893] P. 292. As to (3) Refd. Phillips v. Phillips (1846), 

4 Notes of Cases, 523 ; Seavor v. Seaver (1846), 2 Sw. & Tr. 

665. 

2712. Single act.] — (1) Where a single act of 
adultery is pleaded, unaccompanied with circum- 
stances leading up to the probability of its com- 
mission, the ct. will view the case with jealousy, 
& examine the evidence with great vigilance. 

Evidence in prove & in disproof of adultery 
being equally balanced, the ct. examined the 
following incidents of the case: the fact of the 


ried woman .] — A married man may 
be convicted of adultery under Revised 
Statutes, c. 145, though the offence is 
committed with an unmarried woman. 
— R. v. Eure (1877), I P. & B. 189.— 
CAN. 

d. What amounts <o.] — The essence 
of adultery consists in the voluntary 
surrender to another person of the 
reproductive powers or faculties of 


the guilty person, & any submission 
of those powers to the servico or enjoy- 
ment of any person other than the 
husband or the wife comes within the 
definition of adultery. — Orfoiid v. 
Orford (1921), 49 O. L. It. 15 ; 19 
O. W. N. 398 ; 58 D. L. R. 251- 
CAN. 

e. — — Babin eau v. Babineau, 


11921] 4 D. L. R. 951.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

B. (a). 

f. Evidence must be worthy of credit.] 
— Though two witnesses deposed 
expressly to their having committed 
an act of adultery with defender, the 
ct. considering their testimony to be 
entirely unworthy of credit, assoilzied 
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wife having, previous to the marriage, been 
seduced by the husband ; the fact of warnings, 
direct & indirect, given to the husband, calculated 
to excite his vigilance for his wife’s honour, & no 
steps taken by him in consequence thereof (the 
absence of due precaution may amount to criminal 
negligence) ; the fact of cohabitation continued 
after probabilis scientia of the alleged adultery ; 
the citation in the cause served on the wife, whilst 
in company with her husband ; two interviews, 
of some duration, between the husband & wife, 
after the commencement of the proceedings, their 
object & effect being unexplained {semble, on the 
part of the wife, the fact of such interviews should, 
immediately on their occurrence, have been brought 
to the notice of the ct.) ; the absence of an action 
at law, & of any attempt to discover the particeps 
criminis , Sc no evidence, accounting for the omission 
(although in cases of separation, by reason of 
adultery, proceedings at law r are, generally speaking, 
unnecessary, they are of great importance when the 
proof in this ct. depends on identity). 

(2) If the party accused shall have alleged & 
proved that the party proceeding had knowledge 
saltern probabilem criminis commissi , Sc continued 
to cohabit, that is condonation (I)u. Li J shin gton ) . 

(3) An innkeeper may not he the best witness 

to speak to the identity of a guest whom lie sees 
but once ; an innkeeper must be in the habit of 
seeing a great number of strangers, & unless there 
be some circumstances attracting his attention, 
he is not likely to take very accurate notice of his 
guests. Hut these observations do not apply 
on the present occasion where there was tlie 
peculiar fart that the lady had lost an eye, Sc the 
fact of the gentleman coining again to their inn, 
<fc speaking of bringing the lady there again, Sc 
where the chambermaid waited on the parties, A 
assisted the lady to dress (Du. Lvrhington).— - 
Dillon v. Dillon (1842), 3 Curt. 80, 90 ; 1 

Notes of Cases, 415 ; 0 Jur. 422 ; 103 E. It. 007. 

Annotations : —As to (1) Consd. Graves v. Graves (18-12), 

3 Curt. 235. As to (2) Consd. Lompricro v. Lempricro 

(1808). L. It. I 1*. eSc 1). 500; Otway v. Otway (1888), 

13 P. J). in. Reid. Beaver v. Reaver (1846), 2 Sw. & Tr. 

665 ; Ilodgson v. Hodgson & Turner, 11005) P. 233. 

2713. Whether time & place of adultery need be 

proved.]— Moore v. Mooke, No. 3502, post. 

2714. .] — Tucker v. Tucker, No. 2780, 

post. 

2715. .] — Caton v. Caton, No. 2741, post. 

2716. — — .] — Davidson v. Davidson, No. 2739, 
post. 

2717. Contraction of venereal disease.] — Suit 
for divorce by reason of cruelty Sc adultery com- 
menced by the wife against the husband met by 
a plea of adultery charged against the wife ; the 
wife’s charges not sustained ; the husband’s sus- 
tained & a sentence of separation pronounced for. 

Where the adultery of the wife is established, Sc 
the husband is proved to have had venereal 
disease at the time when the wife’s paramour is 


likewise infected, the presumption of the law 
against the husband shifts, & the wife is bound to 
show that he contracted the disorder from another 
person than herself. — K ing v. King (1817), 5 
Notes of Cases, 244. 

2718 . .] — A husband petitioned for a divorce 

on the ground of his wife’s adultery. The 
wife made a cross-charge of adultery against her 
husband, alleging that he had contracted a venereal 
disease which lie had communicated to her. In 
his reply the husband admitted that ho had 
suffered from a venereal disease, but alleged that- 
it had been communicated to him by his wife : — 
Held : the wife could not rely alone upon the fact 
that lier husband had had a venereal disease to 
establish the charge of adultery against him.- - 
Gltkrten v. Gliksten & Deane (1917), 110 L. T. 
543 ; 33 T. L. li. 203. 

2719 . Evidence of private detectives.] — S op- 
witii v. Sopwith, No. 2708, ante. 

2720 . Necessity for strict proof— Respondent’s 
long married life of propriety.] — (1 ) Where a wife 
had been deterred from putting in an appearance 
to a petition filed by her husband charging her with 
adultery, in consequence of a threat made by her 
husband’s agent, the ct. (the ease having^ been 
adjourned) gave her leave to appeal* & lilo an 
answer. 

(2) Where a wife has conducted herself during 
a married life of twenty years with propriety, the 
ct. will not conclude that she has been guilty of 
adultery charged to have been committed without 
the slightest regard for decency or fear of detection, 
unless established by cogent evidence. - - Alexander 
v. Alexander Sc Amos (1800), 2 Sw. Sc Tr. 95 ; 
Sea. & 8m. 153; 29 L. J. P. M. Sc A. 50 ; 0 Jur. 

N. S. 50 ; 8 W. K. 452 ; 104 E. U. 928. 

2721 . Inference from allegation of bigamy.] — 
Bonaparte v. Bonaparte, No. 3057, post. 

2722 . Adultery at hotels — How proved.] — Anon. 
(1919), Times, Nov. 28. 

2723 . Evidence that respondent virgo Intacta — 
Partial intercourse possible — Admission of adultery 
with co-respondent.]— A decree of divorce found 
on adultery may be made although on the medical 
evidence there can only have been partial inter- 
course. — Jolly v. Jolly & Fryer (1919), 03 Sol. 
Jo. 777. 

2724 . Miscarriage- Proof by husband of non- 
access.] — Fosdike v. Eosdike Sc Hillieh (1925), 
132 L. T. 072. 

Annotation : — Reid. Holland v. Holland, [1925] P. 101. 

Confessions Sc admissions, sec Sub -sect. 3, 

O. ( / ), post. 

(6) Circumstantial Evidence . 

2725 . Whether necessary to prove direct fact — 
Inference from circumstances.] — Button v. 
Button (1790), 2 Hag. Con. 0, n. ; 101 E. It. 049. 

Annotations : — Apld. Loveden v. Loveden (1810), 2 Hag. Con. 

1. Refd. Cadogan v. Cadogan (1796), 2 Hag. Con. 4, n. ; 

Chambers v. Chambers (1810), 1 Hag. Con. 439. 


from an action of divorce. — Sim v. 
Mrurcs (1834), 12 Sh. (Ct. of Ross.) 6 

—SCOT. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

B. (b). 

2725 i. Whether necessary to prove 
direct fact — Inference from, circum - 
.stances.} — It is not necessary that 
direct evidence of adultery should be 
given ; it is sufficient to prove proxi- 
mate acts & circumstances. — F rank 
v. Carson (1864), 15 0. P. 135.— CAN. 

2725 ii. .] — Woopv.Wood 

(1911), 10 K. L. It. 275.— CAN. 

2725 iii. .1 — Direct evidence 

is seldom obtainable & not necessary. — 


C. v. C. t [1919J 1 \V. SV. It. 982.- 
CAN. 

2725 iv. .] — Jn an action of 

divorce at tho instance of a husband 
against his wife on tho ground of 
adultery : — Held a visit to Ireland by 
the wife, accompanied by her sister, but 
unknown to her husband, for the 
purpose of meeting the alleged para- 
mour at an hotel, where they spent 
a day in company, did not infer 
adultery, although the wife was for a 
considerable time in the alleged 
paramour’s bedroom along with him, 
her conduct not boing inconsistent 
with innocence. — M'Iver v. M'Ivkr 
(I860), 21 Dunl. (Ct. of Seas.) 655 ; 31 


8c. Jur. 353. 
2725 v. 


SCOT. 


-In an action of 


llvorce adultery may be inferred from 
!acts & circumstances without direct 
woof of any specific act of adult<cry.— • 
Talker v. Walker (1871), 9 Macph. 
Ct. of Ress.) 1091 ; 43 Re. Jur. 477.-- 
1COT. 

2725 v! . J —Circumstances 

vhich coupled with evidence of extra 
udicial acknowledgment of the iuegiti- 
aacv of a child: — Held: sufficient 
o infer adultery on the part of a wife 
z to entitle a husband to decree of 
ivorco. — Fullerton v. Fullerton 
1873), 11 Macph. (Ct. of Bops.) 720 ; 
5 8c, Jur. 445.— SCOT. 
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Scd. 5 . — Matrimonial offences and remedies there- 
for : Sub-sect. 3, B. (b) & ( c),l 

2726. -Undoubtedly the libel must 
plead the conclusion of adultery, because unless 
it is pleaded, non constat that it may not be an 
action for more solicitation of chastity. But if the 
party does aver it, A lie proves only proximate 
acts, he proves unquestionably the whole of his 
averment in the libel. If a witness stops short, 
& declines or omits to state his belief of the ultimate 
consummation of the act, it is very 1 rue that the 
ct. is put upon its guard to see whether there is 
any ground for a scepticism of that nature, but if 
the ct. sees that the facts are of such a nature, as 
will justifiably, almost necessarily, lead to the 
conclusion ; the scepticism of the witness, even 
if it really exists, signifies nothing. The ct., repre- 
senting the law, draws that inference which the 
proximate acts unavoidably lead to ; & therefore 
if the witnesses, even in this case, hesitated & 
paused about drawing that conclusion, I should not 
conceive myself in any degree limited by their 
hesitation upon that subject. There is no ground, 
in point of law, to object to the sufficiency of 
evidence. These witnesses depose with satis- 
factory precision as to time ; they depose with 
sufficient harmony with respect to circumstances, 
& the effect of their testimony is complete. Unless 
there are objections to the sufficiency of the wit- 
nesses themselves, the evidence cannot be pro- 
nounced to be, in any view of it, deficient (Sin 
William Scott). — Elwes v. Elwes (1791), 1 
Hag. Con. 269 ; 161 E. R. 519. 

Annotations : — Consd. AsMey v. Ant ley (1828), 1 Hoff. Eoc. 

711. Refd. Dll lou v. Dillon (1812), 3 dirt. 80 ; Eraser v. 

Eraser (1840), 5 Notes of Caws, 11. Mentd. The Clarence 

(1853), 1 Kee. & Ad. 206. 

2727. . 1 — Cadogan ( Loud) v. Cadogan 

(Lady) (1796), 2 Hag. Con. 4, n. ; 161 E. R. 649. 
Annotations : — Apia. Loveden r. Loveden (1810). 2 Hug. Con. 

1. Refd. Chambers r. Chambers (1810), 1 Has. Coil. 430 ; 

Keats r. Keats & JVlonteznma (1850), 28 L. .1. P. & M. 57. 

2728. •- .] --Wjl liams v . Williams, No. 

2780, post. 

2729. - — - — .1 — Chambers v. Chambers 


(1810), 1 Hag. Con. 439 ; 161 E. K. 610. 
sinnotaiions Refd. Eldred r. Eldrcd (1S40), 2 Curt. 370 : 

Dillon v. Dillon (1842), 3 Curt.. 86 ; Cocksedtfe v. CockBcdffe 

(1844), 1 Rob. Eecl. 00; Otway r. Otway (1888), 13 1\ 1). 

141 ; Hodgson v. Hodgson & Turner (1005), 53 W, R. 623 ; 

Everett v. Everett & McCollum, 1 1 010) 1*. 208. 

2730. — .] — Principles of evidence in 

cases of divorce by reason of adultery, etc. 

It is a fundamental rule, that it is not neces- 
sary to prove the direct fact of adultery ; 
because, if it were otherwise, there is not one 
cast? in a hundred in which that proof would 
be attainable ; it is very rarely indeed that 
the parties are surprised in the direct fact of 
adultery. In every case almost the fact is inferred 
from circumstances that lead to it by fair inference 
as a necessary conclusion ; & unless this were the 
case, <fc unless this were so held, no protection 
whatever could be given to marital rights. The 
only general rule that can be laid down upon the 
subject is, that the circumstances must be such 
as would lead the guarded discretion of a reason- 
able & just man to the conclusion (Sir William 
Scott).— Loveden v . Loveden (1810), 2 Hag. Con. 
1 ; 101 E. R. 648. 

Annotation# -Refd. Dillon v. Dillon (1812), 1 Notes of Cases 

415; Allen v. Allen, 11894] P. 248; Gibbs v. Gibbs & 

Heathcoto (1920), 123 L. T. 200. 

2731. Locked doors.] — Anon. (1792), 
3 Hag. Ecc. 82, n. ; 162 E. II. 1088. 

2732. .] — (1) If parties fasten the 

door of an evening & so remain with it fastened & 
for no assignable reason, such circumstances lead 


strongly to the conviction of an adulterous inter- 
course between them (Dr. Lusihngton). 

(2) Declaration of A. to B. touching the guilt of 
the wife not pleaded to have come from the wife 
inadmissible as evidence against the wife. 

(3) A verdict in an action of crim. con. is no 
proof & not to bo received as proof of adultery. 
It only shows that the husband was not afraid 
to expose his witnesses to a vivd voce examination ; 
the effect of a verdict at common law is res inter 
atios acta (Du. Tajshington). 

(4) Where there are ample opportunities for the 
commission of adultery if the parties are so disposed 
& great & most undue familiarity totally incapable 
of being justifiably accounted for, is established 
by evidence, the ct. will pronounce for a divorce 
(Dr. Lushington). 

(5) The fact of the illegitimacy of a child born 

to tlie wife, deft, in the suit was communicated to 
another by direction of the wife ; — Held : in- 
admissible as evidence in a suit for separation, by 
reason of the wife’s adultery. — Faiissett v. 
Faussett (1849), 7 Notes of Cases, 72; 13 

L. T. O. S. 450 ; 13 Jur. 688. 

2733. Presumption rebuttable.] 

— A. & B. were married in 1845, & lived together 
till 1853. In a suit brought by A. against B. for 
adultery, B. pleaded her virginity, & recriminated. 
A. admitted that he had not consummated the 
marriage, & the medical evidence proved the 
virginity : — Held : B. was not guilty of adultery, 
«Sc was entitled to a separation from A. on the 
ground of his adultery, which was proved. 

When a young married woman goes with a 
young man to an inn, the blinds are pulled 
down, the room is in confusion, the door is locked, 
& they are there for a considerable time, these 
circumstances offer a case of very strong suspicion ; 
they do not amount to more than presumption 
(per Cun.). — Hunt v. Hunt (1856), Dea. & Sw. 
121 ; 2 Jur. N. S. 239 ; 4 W. It. 356 ; 161 E. It. 
522. 

2734. Presumption from conduct — Letters.] 

- Where no indecent familiarity, proximate act-, 
or personal freedom (except two kisses), &. no 
circumstances inferring adultery are proved, 
letters from the alleged paramour, found in the 
wife’s possession, but not necessarily implying the 
commission of adultery, will not support a sentence 
of separation by reason of her adultery ; but if 
the evidence raises a suspicion that an adulterous 
intercourse is carrying on between the parties 
accused, the ct. may, upon affidavits, rescind the 
conclusion, & allow the husband to give in an 
allegation. — Hamerton v. Hamehton (1828), 
2 Hag. Fee. 8 ; 162 E. II. 767 ; on appeal (1829), 
2 Hag. Ecc. 618 ; subsequent proceedings , 3 Hag. 
Ecc. j. 


Annotations : — Consd. Grover v. Grover (1836), 5 Notes of 
Gases, 463 ; Tucker v. Tucker (1817), 5 Notes of Gases, 
458 ; Gaton r. Galon (1849), 7 Notes of Gases, 9 ; Davidson 
v. Davidson (1856), Dea. & Sw. 132. Refd. Grant r. Grant 
(1839), 2 Curt. 16. 


2735. -No direct proof, but 

proof inferred from the conduct of the wife & the 
person with whom the adultery was alleged to 
have taken place, & from the letters of the wife to 
him found in his repositories. — Grant v. Grant 
(1839), 2 Curt. 10 ; 163 E. R. 322. 

Annotation : — Apld. Tucker v. Tucker (1847), 5 Notes of 
Cases, 458. 


2736. — When opportunity shown to exist.]— 

It is right & fit that all the circumstances shall 
be taken together, & that, when facts are established 
in the cause calculated to fix upon the conduct 
of the parties a criminal character, to view their 
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conduct with reference to those facts. But 
though calculated to give a colour to facts, any 
combination of minor circumstances will not 
supply the place of proof of facts. It is my duty 
not to act upon suspicion only ; I must look at the 
facts, Sc see if there be a sufficiency of facts proved. 
It would be contrary to all principles of law, as 
well as of justice, merely on the ground of suspicious 
circumstances, to infer actual guilt, unless it be 
proved that the parties met together, & so met 
that they had a convenient opportunity to carry 
into effect criminal intentions. If it should appear 
that they did so meet, & had such opportunity, 
1 should concur in the conclusion that it could 
not be for any other purpose than for the gratifica- 
tion of their criminal desires. . . . Nothing can 
be more unjust than to infer guilt from an inter- 
view between the parties, which might be 
accidental, in a place of public resort, without 
any proof of indecent familiarities. ... In the 
entire absence of proof of any criminal familiarities, 
of any indecent or improper familiarities, it is 
impossible to arrive at the conclusion of the party’s 
guilt (Dr. Lushing ton). — C l hover v. Grover 
(1836), 5 Notes of Cases, 463. 

2737. .] — The ct. is not bound to 

infer adultery from evidence of opportunity, Sc 
will only do so if satisfied that adultery has in fact 
been committed. — Farniiam v. Farniiam: (1925), 
133 L. T. 320 ; 41 T. L. It. 513. 

2738. — — Attachment & familiarity 

proved.]— Faussett v. Faussett, No. 2732, mile. 

2739. — — — -.] — (1) Where there is 

proof of attachment, criminal intention, Sc 
opportunity, the presumption is, that adultery 
has been committed. • 

With regard to the proof of adultery, it is not 
necessary to prove, that the adultery with which a 
party is charged should have occurred at any 
particular time or place. Ocular proof is very 
seldom to be procured ; almost every case is a 
ease of presumptive proof, though such proof 
varies in every possible shape Sc degree (Or. 
Luhjiington). 

(2) Statements made in interrogatory are 
generally to be taken as admissions ; Sc though a 
witness be in part discredited, yet where such 
witness is corroborated by circumstances or state- 
ments in interrogatory, the witness is to be relied 
on. — Davidson v. Davidson (1856), Dea. Sc >Sw. 
132 ; 27 L. T. O. S. 176 ; 2 Jur. N. 8. 547 ; 4 
W. II. 590 ; 161 E. li. 526. 

2740. Proof of Indecent familiarities.] 

— Proof of indecent familiarities between a wife & 
a medical attendant in the family of the husband : 

— Held : to afford a presumption of adultery, Sc 
a sufficient ground for a divorce. — Bo yes v. 
Baillie (1821), 3 Bli. 491 ; 4 E. It. 682, II. L. 

2741. Indecent familiarity not proved.] 

— (1) In a suit for divorce by reason of adultery, 
where the adultery is to be proved by the non- 
access of the husband Sc the birth of a child, the 
absence of the husband should be specially pleaded, 
& the usual articles pleading non-cohabitation 
are not sufficient, though circumstances coming 
out in evidence may enable the ct. to pronounce 
for the separation by reason of the adultery 
pleaded. 

(2) It is not necessary to prove adultery at any 
particular time Sc place ; but it is generally speak- 
ing necessary to prove tliat the parties were in 
some place together where adultery might probably 
have been committed, otherwise, it might happen 
that guilty intention would be mistaken for actual 
guilt, Sc this would be contrary to all principles 
of justice, as well as to known rules of jurisprudence. 


Where no improper familiarity is proved, no access 
established by any witness at a time when adultery 
could have been committed, that is insufficient 
to establish adultery. The maxim of these cts. 
is to decide secundum allegata ct probata. There 
must be both charge & evidence ; the party charged 
is entitled to know the specific charge for the 
purpose of defence. Suppose A. to bo charged 
with the commission of adultery with B. Sc the 
evidence should show that it was committed with 
C., the ct. could decree according to the evidence : 
I apprehend, certainly not. Although there is 
absence of all proof of indecent familiarities, 
absence of all proximate acts which might reason- 
ably have been expected during a long intimacy, 
if there is a long-continued intimacy exciting the 
suspicions of the husband, Sc under circumstances 
inconsistent with innocence, for example the 
co-resp. going into the wife’s bedroom, the wife 
nursing a young child in his presence Sc lie playing 
with the child, Sc there is on the wife’s part no 
attempt at defence, no attempt to examine her 
mother or the servants Sc a child is born during the 
intimacy, 11 ic ct. is judicially warranted in pro- 
nouncing that adultery has been proved (Dr. 
Lusiiington). — Caton r. Caton (1849), 7 Notes 
of Oases, 9 ; 13 Jur. 431. 

2742. Meetings only in public places— 

Entire absence of indecent familiarity.] — Grover 
v. Grover, No. 2736, ante. 

(e) Jiirlh of Children. 

Presumption of legitimacy.] —See Bastardy, 
Vol. III., pp. 358 ct seg ., Nos. 1 et seq . 

How presumption rebutted.] — Sec Bas- 
tardy, Vol. III., pp. 300 et seq., Nos, 24 el seq . 

Evidence as to rebuttal of presumption — 

Evidence of spouses to piove non-access.] — See 
Bastardy, Vol. III., pp. 364 et seq.. Nos. 56 et seq. 

2743. Proof of non-access — Evidence of either 
spouse — Effect of Evidence Further Amendment 
Act, 1869 (c. &8), s. 3.] — The rule of law that neither 
a husband nor a wife is permitted to give evidence 
of non-intercourse after marriage to bastardise a 
child born in wedlock applies to proceedings insti- 
tuted in eonsecpience of adultery <fc is not affected 
by above sect., which makes the parties to such 
proceedings, Sc the husbands Sc w r ives of such 
parties, competent witnesses. 

1 have only now to consider whether sect. 3 
of the Act of 1869 has affected the validity of the 
doctrine. . . . It makes indeed the parties t<> 
any proceeding instituted in consequence of 
adultery, Sc the husbands Sc wives of such parties 
competent t-o give evidence in such proceeding. 
What in effect does it make such persons competent 
to do ? Plainly Sc only, 1 should have thought, 
to give such testimony as the law of evidence 
allowed at that date or, as afterwards modified, 
that law may allow. It did not, Sc it did not 
purport to, alter any existing rule of evidence 
except that which dealt with the actual com- 
petency to give evidence at all (Lord Birken- 
head). — Bussell v. Russell, |1924] A. O. 687 ; 
93 L. J. P. 97 ; 131 L. T. 482 ; 40 T. L. K. 713 ; 
68 Sol. Jo. 682, II. L. 

A anotaiions : — Difltd. And. rows v. Andrews & Chalmers (1924). 

132 L. T. 400. Apld. Brown v. Leech (1024), 04 L. ff* 

48 ; Furman v. Fammn (1024), 40 T. L. It. 823. Difltd. 

Holland v. Holland, (1925 J P. 101 ; Warren v. Warren, 

(19251 P. 107. 

2744. In any court.] — A complaint 

was preferred by L., resp., a married woman living 
at all material times in London apart from her 
husband, F., alleging that B., applt., was the 
father of her bastard child. Evidence was given 
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by two witnesses that F. had been living from 
Nov. 1922, to July, 1923, covering the material 
period, at 116, Albany Road, Cardiff, & had been 
employed by a firm in Cardiff on every working 
day during that period. Kosp. produced three 
letters in her husband’s handwriting written from 
110, Albany Road, Cardiff, & was recalled to 
prove that her husband lived & worked at the 
addresses given in Cardiff, thus supplying the 
necessary identification of the F. spoken of by the 
other witnesses with F., her husband : — Held : 

(1) the evidence of the other witnesses as to F. 
living & working in Cardiff was beside the point 
until complainant herself completed the chain 
by identifying that person as her husband ; 

(2) Russell v. Russell , No. 2743, ante, forbids 
a spouse to give evidence of non-access in any ct., 
& since apart from complainant's evidence there 
was no evidence of non-access by her husband, the 
order made was bad. — B rown v. Leech (1924), 
94 L. J. K. B. 48 ; 132 L. T. 205 ; 88 J. 1\ 208 ; 41 
T. L. R. 89 ; 27 Cox, C. C. 080, I). C. 

2745. Evidence aliunde.] — Although, 

as decided in Russell v. Russell , No. 2743, ante , 
neither husband nor wife can give evidence of non- 
access, with a view of showing that a child born in 
wedlock was not a child of the marriage, yet the 
fact of non-access can be proved by evidence 
aliunde. — F arman v. Farm an (1924), 40 T. L. R. 
823. 

2746. Birth of child conceived while 
parties separated — Separation order.] — The old 

rule of the Ecclesiastical Cts., which assumed that 
husband & wife have no access during the existence 
of a divorce a mensd et ihoro , applies to the case of a 
magistrates’ separation order under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
which contains the usual clause that the wife shall 
not be bound to cohabit with her husband. If, 
therefore, a child is born which must have been 
conceived during the existence of such fin order, 
the rule laid down in Russell v. Russell , No. 2743, 
ante , does not apply, & the husband may obtain 
a divorce without other evidence than the wife’s 
admission. —Andrews v. Andrews & Chalmers, 
[1924] P. 255 ; 93 L. J. P. 137 ; 132 L. T. 400 ; 40 
T. L. R. 873. 

2747. Separation deed.] — In the 

absence of evidence to the contrary the presump- 
tion of legitimacy does not arise in the case of a 
child born to a resp. more than nine months after 
she lias entered into a deed of separation, under the 
terms of which she & her husband are living apart. 
—Mart v. Mart (1925), 42 T. L. R. 253. 

2748. Still-born child.]— The rule 

laid down by the House of Lords in Russell v. 
Russell , No. 2743, ante, that evidence of non-access 
by the husband or wife cannot be admitted where 
the result may be to bastardise a child, does not 
include a still-born child. — Holland v. Holland, 
[1925] P. 101 ; 94 L. J. P. 04 ; 133 L. T. 318 ; 41 
T. L. R. 431. 

2749. Confession of adultery by wife.] 

— A wife’s admission that she had committed 
adultery, even if accompanied by a statement of 
her belief that a child, subsequently born, was the 


result of the adultery, cannot bastardise the child 
without evidence of the non-access of the hus- 
band. 

The confession of the wife, therefore, that she has 
committed adultery is admissible as evidence in a 
suit for divorce so long as she does not assert 
that the husband could have had no access at the 
time of conception. — Warren v . Warren, [1925] 
P. 107 ; 94 L. J. P. 68 ; 133 L. T. 352 ; 41 T. L. R. 
599 ; 09 Sol. Jo. 725. 

2750. Admission in former trial.] — 

On the hearing of a petition by the husband for 
dissolution on the ground of wife’s adultery as 
evidenced by her having become pregnant after 
the husband had access to her. Se ruble : the ct. 
would exclude proof of an admission by the wile 
at a former trial to the effect that she had ceased 
to cohabit with her husband at such a time as to 
render it impossible that he coiild be the father 
on the principle that such admissions are contrary 
to public decency, & tending to bastardiso children. 
— 1 nglls v. Jnglls & Allen (1807), 10 L. T. 775 ; 
15 W. R. 1093. 

As to confessions & admissions, sec Part XIII., 
Sect. 5, sub-sect. 3, B. (/ ), post. 

2751. Evidence by affidavit — Birth of 

child proved aliunde.] — After an order to read 
affidavit evidence, excluding that of adultery, 
affidavit evidence was admitted of non-access by 
the husband to establish adultery, the birth of a 
child being proved aliunde. — Boulton v. Boulton 
(1918), 87 L. J. P. 112 ; 34 T. L. R. 389 ; 02 Sol. Jo. 
000 . 

On rebuttal of presumption as to legitimacy.] 

— See Bastardy, Vol. III., pp. 304-307, Nos. 
50-77. 

2752. Absence of husband must be 

specially pleaded.] —Eaton v. (Uton, No. 2711, 

ante. 

2753. Must be strong & distinct— When 

adultery inferred from length of gestation merely.] — 

When adultery is to be inferred solely from the 
length of gestation of a child in utcro , & evidence 
adverse to the wife, its mother, as regards her 
conduct, is absent, the same considerations apply 
as in a case of legitimacy & the x> resumption thereof. 
In such a case the evidence to negative lawful 
access as the cause of pregnancy must be strong, 
distinct, satisfactory, A conclusive, <fc must not 
consist of a mere balance of probability. If on 
medical evidence there is no distinct & inherent 
impossibility of access by the husband which 
could account for the birth of a child, the wife 
cannot be found guilty of adultery. — Gaskill v. 
Gaskill, [1921| P. 425; 90 L. J. P. 339; 120 
L. T. 115 ; 37 T. L. li. 977 ; 38 T. L. R. 1. 

Proof of birth of child— By entry in register.]— 
See Evidence, Vol. XXII., p. 322, Nos. 3159, 
3160. 

2754. Child born more than nine months after 
last intercourse — No evidence of wife’s adultery.] — 
The husband left the wife oil Dec. 20, 1915, & had 
not had intercourse with her since that date. 
She gave birth to a cliild on Oct. 22, 1910, three 
hundred & seven days afterwards. There was 
no evidence of the wife’s adultery : — Held : on 
the particular facts of tho case, the wife had not 
committed adultery, & the petition was dis- 
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2753 i. Proof of non-access — Must be 
strong <€* distinct — When adultery in- 
ferred from length of gestation merely .] — 
Where a husband after a long absence 
did not rejoin his wife till Nov. 24, 
1849, & whore she, nevertheless, pro- 


duced to him a full-grown child on 
May 18, I8f>0 : — Held: he could not 
havo been the father, & she was guilty 
of adultery. 

Strict proof of non-access required 
in such cases. — If eatjicotk'h Divorce 
Hill (1851), 1 Macq. 2 7 7. —SCOT, 
g. Declaration in birth certificate — 


As to illegitimacy of child — Corro- 
boration of allegation of non-access .\ — 
Whore the parties had lived separate 
but had continued to reside in the 
same town for eighteen months, & up 
to within five months of the time when 
resp. gave birth to a child elsewhere, a 
declaration by resp. in the certificate 
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missed.— B owden v . Bowden (1917), 62 Sol. Jo. 
105. 

Annotations: — Refd. GaskiU v. GaskiH, [1921] F. 425; 
Itussell v. Russell, [1921] A. C. (187. 

2755. Statement by wife communicated to third 
party — As to illegitimacy of child — Inadmissible 
against wife.] — Faussett v. Faussett, No. 2732, 
ante. 


( d ) Visits to Houses of 111 Repute. 

2756. By wife.] -Wood v . Wood (1789), 4 
Hag. Ecc. 138, n. ; 162 E. R. 1398. 

Annotation : — Reid. Kenrick v. Kenrick (18111), 4 Hug. 

Ecc. 114. 

2757. .] — Eliot v. Eliot (1776), cited in 

1 Hag. Con. at p. 302. 

Annotations Consd. Williams r. Williams (1798), 1 nag. 

299. Rcfd. Kenrick r. Kenrick (1821), 4 Hag. Ecc. 

114. 

2758. -.]- (1) A recriminatory charge of 

adultery against a wife held proved by the evi- 
dence of one witness only to any undue familiarity, 
proximate act, or fact of adultery, which evidence, 
though confused, was corroborated by the evi- 
dence of the conduct of the wife. 

(2) The wife’s going to a brothel with another 
man is evidence of adultery. 

(3) The ct. will not delay the hearing of a cause 
on an affidavit that a true bill has been found 
against a material witness for perjury in her evi- 
dence in such cause. Qu. : whether a con- 
viction for such perjury would be evidence. — 
Kenrick v . Kenrick (1831), 4 llag. Ecc. 114; 
102 E. R. 1389. 

Annotation : — As to (1) Consd. Simmons v. Simmons (1847), 

1 Rob. Keel. 5GG. 

2759. By husband— Presumption only rebutted 
by strong evidence.] -~Semblc : going to a brothel, 
A remaining alone for a considerable time in a 
room with a common prostitute, is sufficient evi- 
dence from which to infer adultery. 

A married man going to a brothel, knowing it 
to be a house of that description, raises a suspicion 
of adultery necessary to be rebutted by the very 
best evidence. — Astley v. Astley (1828), 1 Jlag. 
Ecc. 714; 162 E. It. 728. 

Annotations : — Mentd. leaver v. Seaver (184(>), 2 Sw. A 

Tr. 0G5 ; Hope v. Hope (1858), 1 Sw. 6c Tr. 94. 

(c) Decrees and Admissions in Previous 

Proceedings. 

2760. Decree nisi in previous suit — Between same 
parties.] — Tlio verdict of the jury at the trial of a 
petition for a divorce by a wife against her hus- 
band finding that the husband had been guilty of 
adultery & cruelty, A a decree nisi in accordance 
with such verdict, are conclusive evidence of such 
adultery A cruelty in a subsequent suit between 
the same parties, in which the husband seeks 
similar relief against his wife ; A the mere fact 
that such decree nisi has been set aside by the 
ct. upon the intervention of the Queen’s Proctor, 
the grounds upon which it w r as set aside not 
affecting the propriety of the verdict, does not 
prevent the findings of the jury from being con- 
clusive evidence in the second suit. — Butler v. 
Butler, riS94] P. 25 ; 63 L. J. P. 1 ; 69 L. T. 
545 ; 42 W. K. 49 ; 10 T. L. R. 26 ; 38 Sol. Jo. 
24 ; 1 R. 535, 0. A. 

2761. Not between same parties — In- 

sufficient finding of jury.] — On a petition by a 


wife for dissolution of her marriage on the ground 
of adultery coupled with desertion, the decree in 
a previous suit in winch her husband had been 
co-resp. was produced. This decree stated, tliat 
the jury found that resp. had boon guilty of 
adultery with co-resp., & that he had been con- 
demned in costs, but contained no finding by the 
jury that co-resp. had been guilty of’ adultery 
with resp. : — Held : the decree was not by itself 
sufficient evidence of adultery against the hus- 
band. —Ruck v. Ruck, [1896] P. 152 ; 65 L. J. P. 


Annotations: — Distd. Eskell r . Eskell (1919), G3 Sol. Jo. 

777. Consd. Partington v. Partington & Atkinson, {!.)«.> I 

1*. 34. 

2762. .] — Swan v. Swan (1908), 

Times , Mar. 24. 

2763. Identity established.]— A decree 

in a previous suit, finding as a fact the adultery 
of a party to that suit, will, on identity being 
established, bo admissible as evidence of adultery 
against the same person as a party to a sub- 
sequent suit. — Eskell v. Eskell (1919), 88 
E. J. P. 128 ; 63 Sol. Jo. 777. 

Annotation Expld. Partington i\ Partington & Atkinson, 

[1925] I*. 34. 

2764. Finding as to petitioner’s adultery.] - 

(1 ) Petitioner, established his wife’s adultery in a 
suit for dissolution of marriage, but co-resp. estab- 
lished petitioner’s adultery, Ac on that ground his 
petition was dismissed. 1 le afterwards presented 
a fresh petition, alleging subsequent adultery with 
other eo-resps. The Queen’s Proctor intervened, 
A alleged tli« judgment against petitioner in the 
previous suit, A further alleged the fact of peti- 
tioner's adultery. The jury found that petitioner 
was not guilty of the adultery charged. But the 
ct. held that the judgment in the former suit was 
conclusive evidence of the fact of such adultery 
having been committed. The ct., in the exercise 
of the discretion conferred on it by Matrimonial 
Pauses Act, 1857 (c. 85), s. 31, granted a decree 
nisi, notwithstanding the judgment against peti- 
tioner in the former suit, the act of adultery, if 
committed, being an isolated one <& unconnected 
with resp.’s adultery A the finding of the jury 
in the second suit, acquitting the petitioner, 
having thrown doubt upon his guilt. 

(2) In a suit for dissolution where resp. did 
not appear, the ct. allowed petitioner to be ex- 
amined, under Matrimonial Pauses Act, 1857 
(c. 85), s. 43, A to give evidence upon the issue 
of his own adultery, raised by the Queen’s Proctor. 

(3) In a suit for dissolution no issue was raised 
as to resp.’s adultery, but the Queen’s Proctor, 
intervening, pleaded various pleas, A after peti- 
tioner’s case was closed, called evidence to prove 
them. Evidence having been called on behalf 
of petitioner, it was held that, although petitioner 
had begun, the A.-G. on behalf of the Queen’s 
Proctor had the right of reply.— P onradi v. Con- 
kadi, Worrall A Way (1868), E. R. 1 V. & 1>. 
514; 37 L. J. P. AM. 55; 18 L. T. 659 ; 16 W. R. 


1023. 

Annotations: — As to (1) Expld. Butler v. Butler, 11894] P. 
25 ; Yates v. Kyltln-Taylor 8c Wark, [1899J W. N. 141 ; 
Partington r. Partington A Atkinson, 11925] 1. 34 
Refd. Butler v. Butler, [1893] P. 185; Gooch v. Gooch, 
[1893] P. 99. 

2765. Verdict by default against adulterer.]— 

A verdict by default against an adulterer is not 


of birth that the child is illegitimate is 
admissible in evidence to prove the 
adultery in order to corroborate 
petitioner’s allegation of non-access 
from the time the parties lived apart. 
—Bubhv. Bush (1893), 12 N. Z. L. R. 


PART XIII. SECT. 6, SUB-SECT. 3.— 

B. (d). 

h. By Husband. J — Tlio fact of a 
married man entering a brothel & 
remaining there for half an hour is 
sufficient evidence of adultery by him. 
—Watts t\ Watts (1920), 22 w, A. 


L. R. 50.— A US. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

B. (•). 

k. Decree in previous suit — Must 
state adultery.) — He CAMi’BKbh (1878), 
25 Clr. 480.— CAN. 
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evidence against the wife but may bo relevant 
as a circumstance merely of the case. — Best v. 
Best (1823), 1 Add. 411 ; 102 E. R. 145. 

Annotation s : — Mentd. Eklrecl v. Eldred (1840), 2 Curt. 370 : 

v. Joues (1843), 3 Curt. 185; leaver v. Seaver 
flMb).* Sw. & Tr. 665 ; Dys art v. Dysart (1847), 1 Rob. 
EccL ^O ; Gulls r. Coils (1852), 20 L. T. O. 8. 145 ; Anon. 
(1857), Dea. & Sw. 295. 

(f) Confessions and Admissions . 

i. In General . 

2766. Requisites of a confession.] — Noverre v . 
Noverre, No. 2783, post. 

2767. Nature of admissions.] — Where, in a suit 
by the husband for dissolution of the marriage, 
if appeared that the wife had become pregnant 
while living away from her husband in the service 
of co-resp., Sc after her confinement had sent to 
co-resp. for money, claiming it from him on the 
ground that he was the father of the cliild, & he 
sent the money, though denying that he was the 
father : Held : this admission of the wife, 
coupled with the circumstances in which it was 
made, w r as, in the absence of explanation or 
denial, sufficient evidence of her having co mm itted 
adultery with co-resp. 

Admissions are of many degrees. First, there 
are admissions which are made casually, in the 
course of an ordinary conversation Sc without 
any special importance being attached to the 
words. Again, there are admissions w r hich are 
made under circnnist&nces which render them 
more important & weighty ; thirdly, there are 
admissions whieh are connected with facts, & 
which are the most important* The admission 
h^^nt ease belongs to the latter class 

4 * ai — T ippet v. Tippet Sc Meredith 
(18(10), 14 W. R. 410. 

2768. Confession in articulo mortis.T- Mortimer 
v . . Mortimer (1820), 2 Hag. Con. 310 ; 101 E. R. 

* ••—Consd. Tucker r. Tucker (1847), 5 Notes of 
, -uses, 4o8. Refd. Novcrro r. Noverre (1846), 1 Hob. 
Eccl. 4 28 ; Hope v. Hope (1858), 1 Sw. & Tr. 94. Mentd. 

nVi? Sw. & Tr. 665 ; Hunt v. Hunt 

(1 86.)J J»o (, I< . & J. 221 ; Boulting t». Boulting (1864), 
3 sw. Ac Tr. 329 ; Williams v. Williams, 11921] P. 131. 

2769. Self-derogatory expressions in letter.]— 

(1) A young married woman, leaving the pro- 
tection of lier relations Sc resorting to a cornet of 
dragoons living by himself is proof of adultery. 

(2) A^ letter from a wife addressed to her hus- 
band : “ 1 think of all your love, your invariable 

ua tT m(1 ' ^ base, the horrible return 
that I have made to you, till I am almost mad,” 
means that nothing but the violation of her mar- 
riage vow could have induced her to use expres- 
sions so extremely derogatory to herself, & is a 
confession Sc evidence of adultery. — Deane i\ 
IJl o«£ E (1847 )’ 5 Notes of Cases, 026 ; 12 Jur. 63. 

* 7 m Admission of adultery by wife — Sufficiency 
of.| — Tippet v. Tippet Sc Meredith, No. 2767, 

ante. 

2771. Admission in other proceedings.] — On a 

husband s petition for divorce, evidence w'as given 
that the wife had confessed to adultery with co- 
resp., &, on the trial of her husband for attempt- 
ing to murder her, had admitted in cross-examina- 
tion that she had been living with co-resp. : — 
II eld * this admission was more than a mere con- 
fession Sc justilicd the ct. in granting a decree 


nisi. — Hartley v. Hartley Sc Fxeming (1919), 35 
T. L. R. 298. 


ii. Statements to Third Parties. 

Necessity for corroboration, see Bub-sect. 3, B. 
(/) iii., post. 

2772. By co-iespondent — Not made In presence 
of respondent.] — A conversation of a paramour 
not made in the presence of the w T ife, reap. : — 
Held : no evidence against the wife. — Donellan 
v. Donellan (1795). 2 Hag. Ecc. Supp. 144 ; 162 
E. R. 1042. 

Annotation: — Reid. Evans v. Evans (1844), 1 Hob. Eecl. 

165. 

2773. By respondent — After confession by co- 
respondent.] — Harris v. Harris, No. 3574, post. 

2774. Confession of misconduct with co- 

respondent — Charge of collusion between petitioner 
& respondent.] — Farulli v. Farulli & Peder- 
zoll No. 3132, post. 

2775. Not made In presence of petitioner — 

Intervention by King’s Proctor.] — On the trial of 
an issue of collusion, arising on the Queen’s 
Proctor’s intervention, in a petition to which the 
husband had not appeared : ~lleld : the state- 
ments made by the husband, not in the presence 
of the wife, were inadmissible as evidence on the 
issue before the jury. — Gray v. Gray (1862), 2 
Sw. Sc Tr. 551 ; 6 D. T. 336 ; 10 W. R. 863 ; 161 
E. R. 1112. 

2776. Letters to third parties.!- Ow en v . Owen, 
No. 2785, post. 


iii. Corroboration. 

Corroboration of evidence of adultery generally, 
see Bub-sect. 3, C\, post. 

2777. General rule.] — (1) The admissions or 
confessions of reap, are not admissible evidence 
against co-resp. 

The admissions of a wife charged with adultery, 
unsupported by any confirmatory proof, may be 
acted upon as conclusive evidence upon which to 
pronounce a divorce, provided the ct. is satisfied 
that the evidence is t rustworthy, & that it amounts 
to a clear, distinct, Sc unequivocal admission of 
adultery ; but, where, on a consideration of the 
whole diary, the wife appeared to indulge in un- 
founded imaginations Sc exaggerated statements as 
regarded her intercourse with the other sex, the 
ct. refused to add anything by way of inference, 
as it would have done if similar facts had been 
proved by independent evidence, to the actual 
statements of the diary, Si, as these fell short of a 
direct confession of the act of adultery, dismissed 
the petition, but without condemning the husband 
in costs, on the understanding that the wife had 
a separate income. 

If this ct. had been a ct. of purely ecclesiastical 
jurisdiction, the 105tli canon, which prohibits 
the granting of a divorce on the sole & unsup- 
ported testimony of the wife, would have pre- 
cluded us from acting on this evidence. But as 
this ct. is not a ct. of ecclesiastical jurisdiction, 
nor bound in cases of divorce a vinculo by rules 
of merely ecclesiastical authority, it is at liberty 
to act, Sc bound to act, on any evidence legally 
admissible by which the fact of adultery is estab- 
lished ; Sc. therefore, if there is evidence, not 
open to exception, of admissions of adultery by 
the principal resp., it would be the duty of the 
ct. to act on sucli admissions, although there 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (f) iii. 

2777 i. General rule .) — In a Bilit for 


dissolution of marriage, iu the absence 
of collusion, an admission of guilt by 
one of the parties is cogent evidence 
which the ct. will act on, especially 


if the admission is corroborated by 
other evidence. — Arnold v. Arnold 
(1911), I. L. It. 38 Calc. 907.— IND. 
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might be a total absence of all other evidence to 
support them. No doubt, the admissions of a 
wife, unsupported by corroborative proof, should 
be received with the utmost circumspection Sc 
caution. Not only is the danger of collusion to 
be guarded against, but other sinister motives 
which might lead to the making of such admis- 
sions, if, though unsupported, they could effect 
their purpose, are sufficient to render it tho duty 
of the ct. to proceed with the utmost caution in 
giving effect to statements of this kind ; the more 
so, as it must always be borne in mind that co- 
resp., though not in a legal point of view interested 
in the result, inasmucli as from the absence of 
evidence available as against him, he is entitled 
to an acquittal, has yet, socially Sc morally, the 
deepest interest in the result. Nevertheless, if, 
after looking at the evidence with all the distrust 
Sc vigilance with which it ought to be regarded, 
the ct. should come to the conclusion, first, that 
the evidence is trustworthy ; secondly, that it 
amounts to a dear, distinct, Sc unequivocal 
admission of adultery, we have no hesitation in 
saying that the ct. ought to act upon such evi- 
dence Sc afford to the injured party the redress 
sought for. The admission of a party charged 
with a criminal or wrongful act has at all times, 
Sc in all systems of jurisprudence, been considered 
as most cogent & conclusive proof ; Sc, if all 
doubt of its genuineness Sc sincerity be removed, 


we see no reason why such a confession should not, 
as against the party making it, have full effect 
given to it in cases like the present (Cock- 
PUliN, C.J.). 

(2) The counsel for resp. is entitled to address 
the ct. before the counsel for eo-resp., but this 
may be varied by arrangement between the 
counsel. 

Where by such arrangement co-resp. ’s counsel 
lirst addressed the ct. Sc examined the witnesses, 
the counsel for resp. was not allowed to cross- 
examine such witnesses. 

(3) Where petitioner's case depended on alleged 
confessions contained in the wife's diary, un- 
corroborated by independent evidence, the ct. 
exercised its discretion tinder Matrimonial Causes 
Act, 1858 (c. 108), Sc dismissed co-resp., who was 
thereupon examined for resp. 

(4) On the acquittal of co-resp., the alleged 
adulterer, the suit against the wife need not of 
necessity fail.— Robinson v. Robinson Sc Lane 
(1859), 1 8w. Sc Tr. 302 ; 29 L. J. P. M. & A. 178 ; 
3T L. T. O. 8. 208 ; 33 L. T. O. 8. 90 ; 5 Jur. 
N. 8. 392 ; 104 E. R. 707. 

Annotations : — As in (1) Consd. Williams v. Williams & 
Fadfield (180a), L. K. 1 P. & P. ail. Reid. He Forster v. 
Forster & Berridgo (1863), 4 B. & S. Ih7 ; Warren v. 
Warren, [11)25 1 J\ 107. As to (3) Consd. Codritigton v. 
Godriuglon Sc Anderson (1861), 33 L. J. 1*. M. & A. 62 ; 
Wilson v. Wilson (1872), L. R. 2 1\ & 1). 353. Reid. He 
Forster v. Forster & Berridgo (J863), 4 13. & 8. 187 ; R. 
r. Manning (1883), 12 Q. 13. 1). 211 ; Crawford t*. Craw- 
ford (1886), 11 1\ 1>. 150. As to (4) Refd. Crawford t». 
Crawford (1886), 11 I*. 1). 150; It. v. Plummer, 11902J 
2 1C. B. 330. 


2778. Inference from surrounding circum- 

stances.] — Although it is the general practice in 


matrimonial cases not to act & grant relief upon 
uncorroborated confessions of adultery, there is 
no absolute rule of practice Sc no rule of law pre- 
cluding the ct. from acting upon such uncorro- 
borated evidence. The true test seems to be 
whether the ct. is satisfied from the surrounding 
circumstances in any particular & exceptional 
case that the confession is true. If so satisfied, 
it is open to the ct. to grant relief, notwithstanding 
the absence of independent corroborative testi- 
mony. 

tSemble : a solr. who has acted for resp. is a 
compellable witness ; Sc his evidence as to state- 
ments made by resp. may be accepted by the 
ct. in coming to a conclusion as to the truth of a 
confession of adultery made by resp. — Getty v. 
Getty, [1907] P. 334 ; 76 L. J. P. 158 ; 98 L. T. 
60. 

Annotation : — Folld. Weinberg v Weinberg (1010), 27 

T. L. It. i). 

2779. .] — The ct. acted upon an un- 

corroborated confession of adultery, Sc pronounced 
a decree of divorce. 

The true test seems to be whether the ct. is 
satisfied from the surrounding circumstances in 
any particular Sc exceptional case that the con- 
fession is true (Evans, P.).- -Weinberg v. Wezn- 
BER(i (1910), 27 T. L. R. 9. 

2780. Whether essential.] — This is a pjoceeding 
to obtain divorce on a charge of adultery. It is 
undoubtedly true, that direct evidence of the fact 
is not required, as it would render the relief of 
the husband almost impracticable ; but I take 
the rule to be that there must be such proximate 
circumstance's proved, as by former decisions, or 
on their own nature Sc tendency, satisfy the legal 
conviction of the ct. that the) criminal act lias 
been committed (8m William Scott). 

Confession is a specie's of evidence which, 
though not inaelinissible, is te> be regarded with 
great distrust. There is a canon particularly 
pointed against it, which says, “ nrc partium con - 
fcasiohi fide# habeatur ” ; cV. though it is evidence 
which is not absolutely excluded, but is received 
in conj unction with other circumstances, yet it 
is, on all occasions, to be most accurately weighed 
(8m William Scott). — Williams v. Williams 
(1798), 1 Hag. Con. 299 ; 16L E. R. 559. 

2781. .J — Crewe v. Crewe, No. 3133, post. 

2782. .|— Burgess v . Ruroess (1817), 2 

Hag. Con. 223 ; 161 E. R. 723. 

Annotation: — Distd. Grover v. Grover (1836), 5 Notes of 

Cases, 463. 

2783. .] — (1 ) In a suit for divorce by reason 

of the adultery of the wife, where there was no 
evidence, even from the female servants in the 
family, of indecent familiarities, or improprieties, 
between her Sc the paramour, a sentence of 
separation was founded upon her confession to 
two witnesses, coupled with proof of extreme 
familiar intimacy between the parties, of which 
they availed themselves to an extent inconsistent 
with their relative duties, Sc of ample oppor- 
tunities. 

1 am forbidden by the 105th Canon to pro- 


2780 i. Whether essential . ] — Where 
there is an admission of adultery, 
corroboration will be required unless 
the admission is entirely free from 
suspicion. — Edmonds v. Edmonds 
(1012), 20 W. L. R. 541 ; ID, L. R. 
550 ; 17 B. C. It. 28.— CAN. 

2780 ii. .] — Tho ct. in cases of 

divorce seldom acts on admissions 
alone, but requires evidence to support 
the probability of the facts admitted. 
— C. v. V., 11010J 1 W. W. R. 082.— 
CAN. 


2780 iii. -.] — In proceedings for 

divorce, where the ct. is satisfied there 
is no collusion, it should act on evi- 
dence of admissions of adultery made 
to petitioner’s solr., though it is un- 
desirablo that the proceedings should 
depend on such evidence. — 8. v. S. 
(1920), 2 W. W. R. 295.— CAN. 

2780 iv. .] — -Where there is un- 

exceptional evidence of admissions of 
adultery by tho principal resp. it is tho 
duty of tho ct. to act upon such ad- 
missions even in the absence of uny 


corroborative evidence of the same. 
Such evidence of admissions by u wife, 
however, should in tho absence of 
corroboration, be regarded with tho 
utmost suspicion. Sc should it appeur 
that they were made solely with the 
intention of setting free a guilty party, 
no decree of divorce can be granted. — 
Ehtkn v . Estkn (1922), 66 1). L. R. 
121.— CAN. 

2780 v. .] — Mokrow r. Morrow, 

[1914J 2 I. it. 183.— 1R. 
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nounce a separation on confession alone ; & the 
reason obviously is this — no tribunal is to be 
trusted with the power to determine that which 
is impossible, namely, whether such a confession 
be genuine or false. Still it is evidence of the 
highest character. . . • There must be other evi- 
dence then, though I am not aware of any case 
in which the quantum or description, as auxiliary 
to a confession, has been the subject of discussion 
(Dr. Lusiiington). 

(2) There are two requisites to a confession : 
one, that a witness truly states that which pur- 
ports to be a confession ; the other, that the 
party making the confession speaks the truth 
(Dr. Lushington). 

(3) Letters of the wife withheld from the ct. 

A letter said to have been written by her [the 
wife], Sc which is said to admit the offence of 
adultery ... is withheld. ... If the ct. had 
been applied to, I entertain not any shadow of 
doubt of its power to enforce the production of 
the letter, or any other document essential to 
the due administration of justice & the investiga- 
tion of the truth (Dr. Lusiiington). — Noverre 
v. Noverre (1840), 1 Hob. Eccl. 428 ; 4 Notes of 
Cases, 652 ; 10 Jur. 622 ; 163 E. It. 1090. 

Annotation: — As to (1) Expld. Tucker v. Tucker (1S47), 5 

Notes of Cases, 458. 

2784. .] — Decree nisi granted on admis- 
sions made by resp. & not repeated in presence 
of the ct. itself, corroborative evidence of the 
specific acts being dispensed with.— Deeble v. 
Deeble (1887), 3 T. L. R. 353. 

2785. Safeguard against collusion — Letters 

to third parties.] — The rule of the ct. against act- 
ing in a suit for separation on a mere confession 
of guilt, being based on a fear of collusion between 
husband Sc wife, may perhaps be extended to a 
confession by unsuspected letters to third parties 
but does not apply to confessions in perfectly 
genuine letters when there is not the slightest 
idea of collusion. — Owen v. Owen (1831), 4 llag. 
Ecc. 261 ; 162 E. It. 1441. 

2786. .] — (1) Divorce by reason of 

adultery, at the suit of the husband, pronounced 
for on the confession of the wife, aided by supple- 
mental evidence not in itself amounting to proof 
of adultery. With regard to separations both 
a mensd ct ihoro Sc pro dirimendo matrimonii 
vinculo , the ct. is bound not to pronounce a sen- 
tence of separation, on a charge of adultery, 
upon the confession of the wife or the husband 
alone, to guard against the possibility of imposi- 
tion by confessions which may be collusive, with 
the consent of both parties, to obtain that 
separation. 

(2) No one shall be bound to prove the precise 
time Sc place where the adultery occurred. — 
Tucker v. Tucker (1847), 5 Notes of Cases, 458 ; 
11 Jur. 893. 

2787. Petitioner examined.] — Tatham v. 

Tatham Sc Nutt, No. 4424, post . 

2788. Respondent giving evidence against 

co-respondent.] — Miller v. Miller & Fowler 
(1905), Times , Mar. 8, 9, 10. 

2789. Court satisfied of truth of confessions.] 

— S. C. petitioned for dissolution of marriage, 


I alleging that his ^ wife, D. C., had committed 
adultery with D. The only evidence in support 
of the allegation were confessions made by the 
wife to petitioner So his sister. The ct. granted 
a decree nisi, being satisfied that the confessions 
were true So had not been made for the purpose 
of bringing about a dissolution of the marriage 
tie, but solely in order to obtain the husband’s 
forgiveness. — Collins v. Collins & Deal (1916), 
115 L. T. 936 ; 33 T. L. R. 123 ; 61 Sol. Jo. 184. 

2790. Sufficiency of — Admission by co-respon- 
dent.] — In a suit for a dissolution of marriage, 
the only evidence of adultery consisted of written 
& verbal admissions by resp., Sc of a verbal admis- 
sion by co-resp. The ct. being satisfied, from the 
circumstances under which these admissions were 
made, Sc the conduct of resp. at the time when they 
were made Sc subsequently, that they wore genuine, 
& that there was no reasonable ground to suspect 
collusion, pronounced a decree nisi, with costs 
against co-resp. — Williams v. Williams Sc Rad- 
field (1865), L. li. 1 1*. & D. 29 ; 35 L. J. 1*. 
& M. 8 ; 13 L. T. 610. 

Annotations : — Apld. Lo Marcliant v. Le Marchaut & KudclifT 

(1876), 15 L. J. J\ 43. Reid. Warren v. Warren, 111)26] 

P. 107. 

2791. .] — In a suit for dissolution of 

marriage promoted by the husband, the evidence 
adduced at the hearing of the case in proof ot 
the adultery charged against resp. Sc co-resp. con- 
sisted exclusively of confessions by the wife, but 
on a subsequent day the counsel for co-resp. 
stated that he was instructed to admit the adultery 
charged against him. The ct. being satisfied that 
both the confession of the wife Sc the admission, 
of co-resp., which w f as against interest, were bond 
fide , acted upon them, Sc pronounced a decree for 
the dissolution of the marriage. — L k Mar chant 
r. Le March ant Sc Radcliff (1876), 45 L. J. 1\ 
43 ; 34 L. T. 307 ; 24 W. R. 374. 

2792. Co-respondent charged in presence of 
witnesses — No reply to charge.] — A husband, who 
petitioned for the dissolution of his marriage on 
the ground of his wife’s adultery with co-resp., 
produced evidence at the hearing to show that lie 
Sc a sergeant of police traced resp. Sc co-resp. to 
the house of the latter’s sister, Sc that in the pre- 
sence of all live persons questions were put to 
resp., Sc admissions were made by her, that in- 
criminating allegations were made against her Sc 
co-resp. by the landlady, Sc that co-resp. said 
nothing in reply \-~-Held: this was not sufficient 
legal proof that adultery had, in fact, been com- 
mitted at that house, Sc the case must stand over 
for direct evidence to he given by the landlady. 
— White v . White Sc Jerome (1890), 62 L. T. 
663. 

C. Corroboration of Testimony, 

As to corroboration of confessions, see Sub- 
sect. 3, B. (/) iii., ante. 

2793. Whether essential —Uncorroborated evi- 
dence of petitioner.] — As a general rule of practice 
the ct. will not act upon the uncorroborated evi- 
dence of a petitioner ; but there is no rule of law 
which prohibits it from acting on such evidence 
if it is satisfied that the story put forward is a 
true rne & that there is no collusion. — Curtis v . 
Curtis (1905), 21 T. L. R. 676. 

Annotation : — Retd. Warren v, Warren, [1925] P. 107. 


PART XIII. SECT. 5, SUB-SECT. 3.~ C. 

2793 i. Whether essential — Uncorro- 
borated evidence of petitioner .] — Bkix v. 
BjfiLL (1899), 34 N. B. It. 615. — CAN. 

m 2793 ii. .]— The uncorro- 

borated testimony of a husband of an 


admission to him by his wife of her 
adultery with co-resp. is not sufficient 
evidence upon winch to found a 
petition for divorce. — Couktney v. 
Couh TNEY (1895), 13 N. Z. L. It. 405. — 
N.Z. 

2793 iii. .] — It is unusual to 


errant a decree for dissolution of 
marriage upon the unsupported evi- 
dence of petitioner, although this may 
be done if the ct. is of opinion that It 
cun be safely done in a particular case. 
— Allom v. Allom (No. 2) (1009), 28 
N. Z. L. It. 771.— N.Z. 
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2794, .] — In a husband’s suit for 

dissolution of liis marriage with resp. on the ground 
of her adultery with co-resp., petitioner gave 
evidence that he had found co-resp. in bed with 
resp., but his evidence was substantially un- 
corroborated*: — Held : there being no statutory 
bar, the ct. was entitled to act on the uncorroborated 
evidence. — Riches v. Riches A Clinch (1918), 
35 T. L. It. 141 ; 63 Sol. Jo. 230. 

2795. Where only one witness to adultery.] 

— The proof of adultery, in a suit for divorce, 
depending upon the evidence of one witness alone, 
is insufficient to entitle the promoter to his prayer. 
— Evans v . Evans (1844), 1 Rob. Ecd. 165 ; 3 
Notes of Cases, 416 ; 2 L. T. O. H. 427 ; 3 L. T. 
O. 8. 41 ; 8 Jur. 1055 ; 163 E. R. 1000. 

Annotations : — Distd. Curtis v. Curtis (1840), 5 Moo. P. C. C. 
252. Folld. Siuuuons c. Simmons (1848), 0 Notes of Cast s, 
578. Consd. Taylor v. Taylor (1848), 0 Notes of Cases, 
558. Reid. Davidson v. Davidson (1858), Dea. & Sw, 132 ; 
Jenkyn v. Jenkyn (1856), Dea. & Sw. 268 ; Burder v. 
O’Neill (1863), 2 New. Hep. 551. 


2796. Woman of loose character.]; 

A charge of adultery in a suit by a wife for judicial 
separation rested upon the evidence of one witness, 
who was a woman of loose character. The ct., 
without deciding affirmatively whether or not the 
adultery charged had been committed, declined 
to pronounce a decree upon her uncorroborated 
testimony, A dismissed the petition. — Ginger, v. 
Ginger (1865), L. R. 1 P. A I). 37 ; 35 I,. J. P. 
A M. 9. 

2797. Evidence in corroboration — Must relate to 
transaction sought to be proved — Not of mere 
probability.] — (1) An allegation, responsive to a 
libel for the restitution of conjugal rights, pleaded 
cruelty A adultery, which were held not to be 
proved. The charge of adultery rested on the 
testimony of the woman alone, with whom the 
husband had, previously to liis marriage, co- 
habited. Evidence of mere probability of a trans- 
action is not evidence to corroborate a single 
witness. To constitute evidence corroborative, 
the evidence must have relation to the transaction 


It is upon this principle [the necessity for 
corroboration of the evidence of an accomplice 
as to res qesfer] I conceive that the fact of petitioner 
having cohabited with P. prior to liis marriage, is 
not in law corroborative of the evidence of P. to 
a connection afterwards. Certainly the existence 
of a former connection renders a renewal more 
probable than the commencement of an entirely 
new connection, but the existence of the former is 
a totally separate fact, A may be true without 
affording any proof of a subsequent connection 


(Dr. Lushington). 

(2) It is not the motives of suitors which the 
ct. sits to scan, its judgment must be founded on 
the acts done by them (Dr. Lushington). 

(3) If this fact [the putting in of a fictitious 
execution] be proved, it is one, no doubt, of great 
moral iniquity, A of gross A unjustifiable 
oppression, but 1 do not apprehend that 1 could 
found any judgment upon it as a substantive 
act of legal cruelty. . . . Such conduct, however 
censurable, docs not import danger to life, limb, or 


health, the boundaries within which I am confined 
by the law (Dr. Iajshinoton). 

(4) If a wife willingly cohabits with her husband 
after an act of cruelty such coliabitation operates 
as a condonation. The wife can never, after such 
cohabitation, found on that act of cruelty a 
matrimonial suit unless the cruelty be revived 
(Dr. Lushington). — Simmons v. Simmons (1847), 

1 Rob. Eccl. 566 ; 5 Notes of Cases, 324 ; 11 Jur. 
830 ; 163 E. R. 1137 ; affd. (1848), 6 Notes of 
Cases, 578. 

Annotations : — As to (1) Consd. Davidson v. Davidson (1856), 
Dea. & Sw. 132. Refd. Weatherley v. Weather ley (1854), 

1 Eeo. A Ad. 11)3 ; Burder v. O’Neill (1863), J) L. T. 232 ; 
Norwich (Bp.) r». Berney (1866), 36 L. J. Eccl. 8. As to 
(2) Refd. Russell v. Russell, [18U5] P. 315. 

2798. Conduct of wife.] — K enkick v. 

Kenrick, No. 2758, ante. 

2799. .] — Divorce by reason of adultery 

by the husband against the wife sustained on direct 
proof by one witness of an act of adultery with 
one person, A proof by other witnesses of loose 
conduct A solicitation of chastity towards other 
persons. — T aylor v. Taylor (1848), 6 Notes of 
.Cases, 558. 

An notation : -Refd. Simmons v. Simmons (1848), 6 Notes 
ol Cases, 578. 

2800. Letter of co-respondent in 

respondent’s possession.] — A divorce a mensd ct 
ihoro , on the ground of adultery, pronouuced for, 
upon the evidence of a single witness, as to the 
cohabitation of the wife, after her elopement, 
there being corroborating circumstances. 

In this case there are corroborating circum- 
stances : the fact of the elopement ; II. ’s [co- 
res p.\s] letter, which was found in G.’s [res p.’s] 
wardrobe, which is proved to be in his handwriting. 

. . . These are such corroborating circumstances 
as take the case out of the rule (Lord 
Broughham). — Curtis v . Curtis (1846), 5 Moo. 
P. C. C. 252 ; 10 Jur. 165 ; 13 E. R. 487, 1\ C. 

Annotation: — Mentd. Cavendish v. Cavendish & Roche- 
foucauld (1866), 15 W. R. 182. 

2801. Of co-respondent’s testimony — Pre- 

vious statement of co-respondent.] — Co-resp., 
having given evidence that lie had not committed 
adultery with resp., a letter written by him to 
resp., at a date subsequent that on which 
adultery was now alleged to have taken place, 
but previous to any charge having been made, in 
which he referred to the fact that he had not 
“ held her in his arms ” since her marriage, was 
relied on to prove the truth of the fact stated in 
corroboration of the testimony of co-resp. in the 
box. — O’G orman v. O’Gorman, Phillips, Gold- 
berg, A Von Boris (1912), 56 Sol. Jo. 634. 

D. Competency of Witnesses. 

Sec Sect. 11, sub-sect. 3, A., post . 

E. Admissibility of Evidence. 

(a) In General. 

2802. Acts other than those charged in petition — 
Subsequent acts of adultery — Showing character of 
previous familiarity.] — Evidence of acts of adultery, 
subsequent to the date of the latest act charged in 


2795 i. — ■ — Where only one witness 
to adultery .] — The rule of practice pre- 
vailing in contested coses is that the 
entirely uncorroborated evidence of 
one person Jb not taken to bo sufficient 
to establish adultery. Adultery can, 
however, be established by the entirely 
uncorroborated evidence of one wit- 
ness as to the particular act, provided 
that there is evidence of a similar 
character In regard to other offences 


which can bo & arc treated as corro- 
boration. — Coll Aim v. Coll a no (1921), 
1. L. R. 44 All. 254.— 1ND. 

2795 ii. .1— It is not neces- 

sary that each act. of criminal inter- 
course should he proved by two wit- 
nesses. — Murray v. Murray (1847), 
9 Dunl. (Ot. of 8css.) 155G. • SCOT. 

1. indecent conduct- 


With women other than alleged 'para- 
mour . ] — In a wife’s action of divorce 
the evidence of a witness that defender 
had committed adultery with her was 
held to i)o completely corroborated by 
evidence of defender’s indecent con- 
duct to other women with whom 
adultery was not libelled. — Whyte v. 
Whyte (1884), 11 It. (Ct. of Sees.) 716. 
—SCOT. 
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forj_ Sub-sect 3, ff. (a) & (fr), F. (g) efr (6),] 

the petition, is admissible, for the purpose of show- 
ing the character & quality of previous acts of 
improper familiarity. — B odpy v. Boddy & Groveii 
(1860), 30 L. J. P. M. & A. 23. 

Annotations: — Consd. R. v. Ball & Ball (1910), 5 Cr. App. 

Hep. 238. Reid. Htovcnson v. Stevenson, [1911) P. 191. 

2803. .] — Evidence of acts of 

adultery subsequent to the date of the petition 
may be admitted for the purpose of showing what 
inference the ct. ought to draw from evidence of 
previous acts of familiarity. — Wales v. Wales, 
[1900] P. 63 ; 09 L. J. P. 34. 

2804. .] — Howard v. Howard (1904), 

Times, July 14. 

2805. Venereal disease — Proof by official docu- 
ment — Army medical sheet.] — To prove that resp., 
a soldier in the army, had committed adultery, an 
army form medical sheet under rule 208 of the ltoyal 
Army Medical Service Rules, showing that resp. 
had been admitted to hospital suffering from a 
certain illness, was put in evidence : — Held : this 
being an official document properly produced was 
evidence of adultery. — Gleen v. Glken (1900), 
17 T. L. It. 62. 

( b ) Incontinence before Marriage. 

28C6. General rule.]-— The wife’s incontinence 
in her single* state not pleadable in the first instance 
by the husband, in a suit for a separation a mensd 
ct ihoro , by reason of adultery, against the wife. 

If indeed the wife should set- up a case of desertion 
by the husband, without any provocation on her 
part, her ante-nuptial misconduct might be fairly 
pleaded in his justification. It might, possibly, 
too, be fairly pleaded by the husband, responsively 
to the wife’s libel, in a suit for restitution of con- 
jugal rights. But, in this stage, at least, of the 
present cause, 1 am of opinion that its allegation 
is iinjiroper (Sir John Niciioll). — Perrin v. 
Perkin (1822), 1 Add. 1 ; 162 E. 11. 1. 

Annotation: — Refd. 'Weal hurley v. Weatherley (1854), 24 

L. T. O. S. 96. 

2807. — — - (1) In a cause of separation by 
reason of adultery, it is not competent for a 
husband in an initiatory libel, to plead ante- 
nuptial incontinence of the wife ; marriage is a 
condonation of such error ; but such fact may be 
pleaded in rep] v to a defensive charge by the wife 
of neglect or connivance. 

(2) On the part of the wife, her seduction by the 
husband, cannot be pleaded ; it involves an issue 
which this ct. cannot try : but she may plead the 
fact of her cohabitation, when single, with the 
husband, in order to show r a w ant of proper vigilance 
on his part over her subsequent moral conduct. 

(3) It is competent to a wife to plead, that the 
husband introduced her to an improper acquaint- 
ance ; more especially w r lien the husband is counter- 
charged with having committed adultery with that 
party. 

(4) Minute specification in pleading acts of 
adultery depends on the opportunities afforded for 
the commission of the offence ; if they have been 


frequent, e.g. during a period of four months, it 
is not necessary to allege particular dates & times. 
Seem, if such opportunities have been of rare 
occurrence. — Graves v . Graves (1842), 3 Curt. 
235 ; 7 Jur. 181 ; 163 E. It. 714. 

Annexations: — As to (1) Refd. Weatherley v. Weatherlcy 

(1854), 1 Ecc. & Ad. 193. Generally , Mentd. Salisbury v. 

Nugent (1883), 53 L. J. P. 23. 

2808. .] — (1) General rule that marriage 

operates as an oblivion of the past, & that ante- 
nuptial incontinence cannot be pleaded. 

(2) There may be exceptions to the rule, par- 
ticularly w T licn the person w r ith whom ante-nuptial 
connection is charged is continued in the service 
of the husband after marriage ; & is, moreover, 
the person with whom he is charged with com- 
mitting adultery. 

In a suit for divorce, on the ground of adultery, 
it is allowable to plead undue familiarity & illicit 
intercourse antecedent to marriage, when the 
adultery is charged to have been committed witli 
the same person as the ante-nuptial incontinence. — 
Weatherley v. Weatherley (1854), 1 Ecc. & 
Ad. 193 ; 24 L. T. O. 8. 35 ; 18 Jur. 882 ; 104 
E. K. 112. 

Annotation : — As to (2) N.F. Fitzgerald r. Fitzgerald (1SG2), 

32 L. J. P. M. & A. 12. 

2809. Whether corroboration of evidence of 
adultery.] — Simmons r. Simmons, No. 2797, ante. 

2810. When adultery charged with same person.] 

Weatheriey r. Weatherley, No. 2808, ante. 

2811. .|— -In a petition for divorce on the 

ground of adultery, it is not competent to plead 
the ante-nuptial incontinence of resp., even 
though it & the adultery be charged to iiavo been 
committed with the same person. — Fi tzgeuali > 
v. Eitzgerald (1862), 32 E. J. P. M. & A. 12 ; 11 
W. R. 85. 

2812. .1 — Cantello v. Cantello (1890), 

Time s, Eeb. 1. 

2813. .J — King r. King &: Miller, King v. 

King (1901), 45 Sol. Jo. 240. 

F. Remedies. 

Note. — Either spouse map now found a petition 
for divorce on the ground of the adultery of the other. 
— See Supreme Court of Judicature [Consolidation) 
Act , 1925 (c. 49), .9. 176. 

(«) In General. 

Judicial separation .] — Sec Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 19), s. 
185(1). 

Divorce .] — Sec Note above. 

(b) Petition for Damages only. 

Sec Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 189. 

Assessment of damages, see Sect. 16, sub-sect. 5, 
post. 

2814. General rule.] Bernstein v. Bernstein, 
Turner & Sampson, No. 3213, post. 

2815. .] — A petition by a husband claiming 

damages only presented under Matrimonial Causes 
Act, 1857 (c. 85), s. 33, is subject to the same 


PART XIII. SECT. 5, SUB-SECT. 3. 

F. (a). 

m. Judicial separation.] — Adultery 
was committed by a husband, with his 
wife’s knowledge, in the house where 
the husband & wife were at the time, 
although the wife had a separate 
residence ; the fact of adultery did not 
impair the wife’s health : — Held : not 
to amount to such cruelty as, together 
with adultery, wouJd entitle her to a 
divorce, but a decree of judicial 
separation was granted. — Dorsktt v . 


HOK8KTT, 119211 1 W. W. R. 708 57 

D. L. R. G3G.—CAN. 

n. .1 — Held : judicial separation 

was a competent remedy to a wife 
whose h un band had committed adul- 
tery. — Wilson v . Wilson (18GG), 4 
Macph. (Ct. of Sess.) 732 ; 38 Sc. Jur. 
387.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 3.— 

F. (b). 

2814 i. General rule.] A husband 
has a right to claim damages from a co- 


respondent, cither by bis petition for 
dissolution of marriage or by a separate 
petition. — M okt v. Bradley, L191G] 
S. A. L. R. 129— A US. 

2814 ii. .) — Crirn. cou. is a 

cause of action distinct from enticing 
improperly harbouring. — M aiwon v. 
Coulter (1910), 1G W. L. R. 157 ; 3 
Sask. L. R. 485.— CAN. 

2814 iii. .] — A husband may in- 

sist in an action of damages against tho 
adulterer. — P aterson v. Bonk (1803), 
13 Fac. Coll. 283 — SCOT. 
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provisions as other petitions presented under the 
same Act. 

Where, therefore, a husband presents a petition 
for damages only & has himself been guilty of a 
matrimonial offence, which, in the exercise of the 
discretion vested in the ct. would lead the ct. to 
refuse to grant him a decree in a suit if a dissolution 
of the marriage were claimed by him, he is, on the 
like ground, debarred from recovering damages 
from the adulterer. — Cox v. Cox & Wakde, 11906] 
P. 267 ; 75 L. J. P. 75 ; 95 L. T. 516 ; 22 T. L. B. 
667. 

Annotations : — Refd. Butterworth v. Butterworth & Engle - 
flcld, Collins v. Collins & Harrison, Barrntt v. Barroit & 
Fox, Howell v. Howell & Walker, Adams v. Adams & Ward, 
Ellworthy v. Ellworthy & Ledgurd, [J920J P. 126 ; Kent 
v. Atkinson, [1623] P. 142. 

2816. Whether maintainable- — Where parties 
separated.] — A husband separated from his wife 
cannot maintain an action for crim. coh. after the 
separat ion. — Bahtelot v. Hawker (1790), Peake, 
10, N. P. 

2817. .] — No action for crim. con. can 

be brought for any act of adultery, after a separa- 
tion between husband & wife. — W eed on v. 
Timbuell (1793), 5 Term Kep. 357 ; 1 Esp. 15 ; 
101 E. B. 199. 

Annotations : — Distd. Chambers i\ Caulfield (1805), 6 East, 
241. Folld. Harvey v. Watson (1844), 7 Man. & G. 644 ; 
Maleolmson v. Givins (1873), Times , Feb. 27. Mentd. 
HalJ v. Hollander (1825), 4 B. & O. 660 ; Wilson r. W ilson 
(1854), 5 H. L. Oas. 40 ; Lynch v. Knight (1861), 5 L. T. 
201 . 

2818. — .] — (1) Where a husband & wife 

entered into a deed with a provision that in a 
certain event, & upon the consent of trustees, the 
wife should be permitted to live separate*, she 
did live separate from her husband, but without 
the consent of the trustees, & then committed 
adultery :- Held : the husband might bring an 
action for crim. con. against the adulterer. 

(2) The ct. is not restrained from granting a 
new trial in a case of crim. con. for excessive 
damages, if it is satisfied that the jury acted under 
the influence of undue motives, or of gross error or 
misconception on the subject. — Chambers v. 
Caulfield (1805), 6 East, 241; 2 Smith, K. B. 
356 ; 102 E. B. 1280. 

Annotations :—As to (2) Refd. Narraoott r. Karra colt & 
Hcsketh (1864), 3 Sw. X: Tr. 408. General ) //, Mentd. 
Wilson v. WilHon (1854), 5 H. L. Gas. 40 ; Hunt. t\ Hunt. 
(1861), 31 Beav. 89. 

2819. .] — In trespass for crim. con* 

the ct. pennitled deft, to plead not guilty, A also, 
valcat quantum , that, before & at the time of the 
committing of the trespass pltf. had relinquished 
& renounced the comfort Ac fellowship of his wife, 
A had finally separated himself by deed from her, 


Ac was living apart from her. — IJabvey v. Watson 
(1814), 7 Man. & G. 644 ; 8 Scott, N. B. 379 ; 13 
Jj. J. C. P. 218 ; 135 E. B. 259 ; sub nom. Hardy 
v. Watson, 3 L. T. O. S. 221 ; sub nom. Watson 
v . Hardy, 8 Jur. 005. 

2820. .] — Malcolmson v. Givins 

(1873), Times , Feb. 27. 

2821. Petitioner party to own dishonour.] — 

Hodges v. Windham, No. 3052, post. 

2822. .] — (1) In an action for crim. 

con., pltf. will be entitled to a verdict, unless he 
has been in some degree a party to his own dis- 
honour, cither by giving a general licence to liis 
wife, to conduct herself as she pleased with men 
generally, or by assenting to the particular act of 
adultery with deft., or by having totally & per- 
manently given up all the advantage to be derived 
from her society. 

(2) With respect to damages, if you are of 
opinion that pltf.’s wife would be of no service, but, 
on the contrary, a disservice to himself & his 
children, in that case, a small amount of damages 
will be sufficient. ... It. does not seem that pltf. 
has misconducted himself, & it does not appear 
to me, that any amount of damages, however 
small, will be any reflection upon him ; because, 
though he has conducted himself with the utmost 
propriety, yet he may have lost a wife who was 
worth nothing (Alderson, J .). — Winter r. Uenn 
(1831), 4 C. & P. 494, N. P. 

Annotations : — As to (2) Apld. MalcolniFon v. Givins (1873), 

Times, Fob. 27. Consd. Buttcrworth r. Buttorworth & 

Englcflold, Collins v. Collins & Harrison, Barralt r. Barrott 

& Fox, Howell v. Howell & Walker, Adams v, Adams & 

Ward, EUwortliy v. Ellworthy & Ledgard, [19201 P. 126. 

Refd. Bernstein r. Bernstein (1893), 69 L. T. 513. 

Generally, Refd. Harvey i\ Watson (1844), 13 L. J. C\ I*. 

218. 

2823. - — .]— - Bernstein v. Bernstein 

Turner & Sampson, No. 3213, post. 

2824. Petitioner guilty of matrimonial 
offence. -Cox v. Cox & Warde, No. 2815, ante. 

2825. Death of wife before proceedings 

instituted.] - Wilton v. Webster, No. 4720, post. 

2823. .] —The true construction of 

Matrimonial Causes Act, 1857 (c. 85), s. 33, is that 
the principles & practice which governed the old 
common law action for crim. con. are to apply to 
the remedy thereby substituted of a husband’s 
petition for damages, except so far as they are 
contrary to overriding provisions of the Matri- 
monial Causes Act. 

The petition for damages is independent of, & 
not ancillary to, a petition for divorce. The death 
of the wife pending suit did not destroy the cause 
of action at common law which arose when the 


2824 i. Whether maintainable — Peti- 
tioner yuiltjj of matrimonial offence. J — 
Patterson v. McGreuok (1869), 28 
U. O. K. 280. — CAN. 

o. Wife for {five 7i.] - - Where a 

husband brought action for divorce on 
the ground of adultery & claimed 
damages against eo-resp. & subse- 
quently condoned the alleged adultery 
& discontinued the action against his 
wife he was allowed to continue the 
action against oo-resp. but was required 
to amend his statement of claim to 
accord with his claim against the 
remaining deft, solely & eliminating 
matters irrelevant thoroto -Winfrey 
v. CLUTE, [1921J 2 W. W. R. 428 ; 67 
D. L. R. 706 ; 16 Alta. L. R. 422 69 

D. 1j. It. 248. - CAN. 

p. liy married woman — 

Against hus build's -paramour .] — Neither 
at common law, nor under Married 
Woman’s Property Act, R. H. O. 1 887, 

c. 132, will an action lie by a married 
woman against, another woman to 
recover damages for alienation of her 

J. — VOL. XXVII. 


husband’s affections, & for committing 
ad ultery wit h him.- — Lki.t.is r. Lambert 
(1897), 24 A. R. 663. - CAN. 

q. ■ — - — .] — La wry r. 

Tivkktt-Lawry (1901), 2 O. L. R. 
162. -CAN. 

r . ..] -Weston v. 

Perry (1909), 14 O. W. R. 950 ; 1 

O. W. N. 155.— CAN. 

s. Action for criminal conversation 
* — Marriage must be strictly prm'ed. 1 
— Pltf. must give strict proof of his 
maiTiago. Mere casual conversations 
of deft., in which he has spoken of the 
woman as pltf.’s wife, or letters from 
him direct ed to Jut as such, are not 
sufficient.— Campbell v. Carr (1843), 
6 O. S. 482.— CAN. 

t. I — in actions of crim. 

con. it is necessary to provo the 
fact of marriage strictly. — Z iirattal 
v. Shatnky (1912), 22 W. L. R. 336 ; 
22 Man. L. R. 521 ; 20 Can. Grim. Cas. 
206 ; 7 1). L. R. 554 — CAN. 

a. - — Pepin La- 


Rjcrx, [191 7 J 3 W. W. 11. 21 7. — 

CAN. 

b. .] — Robson v. Thorp, 

[1920] 3 W. W. R. 828.— CAN. 

c. Wife a competent witness ] 

— In an action for seduction of a 
married woman the non-access of her 
husband, & her seduction by deft . 
may bo proved by her own evidence. — 
Mullhjan r. Thompson (1892), 23 
O. R. 5 4.— CAN. 

d. Statute of Limitations — 

No bar where adultery continues .] — 
Stat. Limitations iH not, a bar to an 
action for criminal conversation where 
the adulterous intercourse between 
deft. & pltf.’s wife has continued to a 
period within six years from the time 
the action is brought. — King v. 
Bailey (1901), 31 fc$. C. 'll. 338— CAN. 

e. Six years.] — An action 

for crim. con. is an action upon 
the eoso within Limitations Act, 
R. S. (). 1914, c. 75, s. 49 (1) ( g ), & 
the period of limitation is six years. — 

X 
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for : Sub-scct . 3, F . (b) ; sub-sccts. 4, 5, 0, 7 <&* 8, 
A <g? ff. (a ),] 

wrong was done ; & there is no reason why her 
death before action should have any different 
effect. The death of the wife does not therefore 
prevent the husband filing a petition for damages, 
unless there are overriding provisions to be found 
in the Act. The clauses in s. 33 which require 
that the petition must be brought by a husband 
& must be served on the wife, & give the ct. control 
of the application of damages, cannot be regarded 
as such overriding provisions. A petition for 
damages may therefore be presented after the 
death of the wife. — Kent v. Atkinson, [1923] 
P. 142 ; 92 L. J. P. 54 ; 129 L. T. 473 ; 39 T. L. R. 
404. 

2827. By whom maintainable — “ Husband ” — 
Capable of filing petition for dissolution or judicial 
separation.] — The words “ any husband ” in Matri- 
monial Causes Act, 1857 (c. 85), s. 33, mean “ any 
husband who can file a petition for dissolution of 
judicial separation ” (for which domicil or resi- 
dence is necessary) & not “ any husband irre- 
spective of domicil.” — Harris v. Taylor (1914), 
111 L. T. 504 ; on appeal , [1915] 2 K. B. 580, C. A. 

Annotation : — Mentd. Moreland v. Elcy, Eley v. Moreland. 

Cl 01 61 1 K. B. 85. 

2828. Not affected by result of petition lor dis- 
solution — Petition against one co-respondent — 
Decree on ground of adultery with co-respondent 
added subsequently — Cause of action against first 
co-respondent not abated.] — Stocker v. Stocker, 
Brice & Patterson, No. 3228, post. 

Petition for dissolution — Claim for damages 
against co-respondent .] — See Sect. 8, sub-sect. 1, P. 
(6), post. 


Sub-sect. 4. — Incestuous Adultery. 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 170. 

Consanguinity & affinity.]- -See Part II., Sect. 5, 
ante. 


Sub-sect. 5. — Bigamy and Adultery. 

See, note, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 176. 


Sub-sect. C.~ Commission of Unnatural 

Offences. 

2829. With wife — Against her consent.!— 
Sodomy committed by a husband with his wife 
against her consent is a matrimonial offence within 

Matrimonial Causes Act, 1857 (c. 85), s. 27. C v 

C. (]0O5),22T. L. E.26. ' 

2830. Proof of — Necessity for corroborative evi- 
dence.] — Weight given by the ct. to the wife’s 
evidence of unnatural connection had, or attempted 
to be had, with her by the husband, & to evidence 
tending to prove the existence of gonorrhoea, & 
of its wilful communication by husband to wife 

The crime here imputed is so heinous & so con- 
trary to experience, that it would be most un- 
reasonable to find a verdict of guilty where there 
is simply oath against oath, without any further 


evidence, direct or circumstantial, to support the 

charge (per Cur.). — N v. N (1802), 

3 Sw. & Tr. 234 ; 9 L. T. 205 ; 9 Jur. N. S. 1203 ; 
104 E. R. 1264. 

Annotation Retd. Browning v. Browning, [1911] P. 161. 

2831. Conviction of husband.] — Bromley 

v. Bromley (1794), 1 Hag. Con. 141, n. ; 161 E. R. 
504. 

Annotation : — Mentd. Binder v. (1844), 3 Curt. 822. 

2832. .] — The wife’s libel in a divorce 

cause, charging cruelty & unnatural practices, on 
the husband admitted to proof ; the case charged, 
at least taken as a whole, being held to be one per 
quod consortium amittitur. — Mogg v. Mogg (1824), 
2 Add. 292; 162 E. R. 301. 

Annotation: — Mentd. Burder v. (1844), 3 Curt. 822. 

2833. Insufficient evidence.] — Ceils v . 

Geils, No. 2404, ante. 

Remedy — Divorce.] — See Supremo Court of 
Judicature (Consolidation) Act, 1925 (c. 49), s. 
170 ( b ). 


Sub-sect. 7. — Rape. 

See, generally. Criminal Law, Vol. XV., pp. 842 
ct seq., Nos. 9258 et seq. 

2834. Proof — Independence of verdict on criminal 
charge.] — Upon a wife’s petition, charging reap, 
with incestuous adultery with his own child, a 
girl of thirteen years of age, it appeared that a 
jury in a criminal ct. had acquitted resp. of the 
more serious charge, but convicted him of an 
attempt to carnally know the child. The ct., 
notwithstanding the certificate of conviction , 
allowed evidence to be given t-o prove that 
incestuous adultery had, in fact, taken place, &, 
finding this as a fact, pronounced a decree nisi 
dissolving resp.’s marriage with petitioner. — 
Virgo v. Virgo (1893), 69 L. T. 400. 

2835. .] — A wife may obtain a divorce 

from her husband for rape, though he has only 
been prosecuted & convicted under Criminal Law 
Amendment Act, 1885 (c. 09), s. 4, of an attempt 
to have unlawful carnal knowledge of a girl under 
the age of thirteen years. — Coffey v. Coffey, 
[1898] P. 109 ; 07 L. J. P. 80 ; 78 L. T. 790. 

Annotation : — Folld. Boswortliick v. lloswortbick (1901), 

86 L. T. 12 1. 

2836. .] — (1) A wife may obtain a 

divorce from her husband for rape, though he has 
been prosecuted & convicted for indecent assault 
only [under Criminal Law Amendment Act, 1885 
(c. 09)]. 

(2) Alternatively, a wife will be entitled to a 
decree of judicial separation on the ground of 
cruelty if the conduct of tlie husband has been such 
as to cause a breakdown of her health, by reason 
of the disgrace & shock arising out of liis conviction. 
— Bosworthick v. Bosworthiok (1901), 80 L. T. 
121 ; 50 W. R. 217 ; 18 T. L. R. 104. 

Remedy — Divorce .] — See Supreme Court of Judi- 
cature (Consolidation) Act, 1925 (c. 49), s. 170 (b). 


Sub-sect. 8. — Desertion. 

A. In General. 

2837. May exist without previous cohabitation.] 

— There may be desertion without previous co- 
habitation. 


?^ AY . V -^ U1NN C 92 U, 64 D. L. it. 
719 ; 51 O. L. R. 128. — CAN. 

_ Admissibility of evidence of 

defendant's wealth . ] — In actions for 
criiu. oon. evidence may be given of 
aeft/8 wealth if deft, made use of bis 
superior financial position to corrupt 


the wife. This evidence is admissible, 
non in order to ascertain what damages 
deft, should be made to pay, but to 
snow that, the value of the wife to the 
husband must have been all the greater 
n it roq mred special inducements of 
this sort on the part of deft, to bring 


about the seduction. — Hansklman v. 

W* w * R - 979 ; 14 Sask. 
L. It. 382.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8.— A. 
2837 i. May exist without previous 
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A husband & wife were married at a registry office 
in Edinburgh. . From there they drove imme- 
diately in a carriage alone together to the Roman 
Catholic cathedral, where the religious coremony 
was performed, after which they walked arm in 
arm to the church door. There they parted, & 
never met again except at a railway station for 
a few minutes. They never cohabited together 
&, except as above, where never alone together 
after the ceremony. The marriage was never 
consummated. The wife’s father refused to con- 
sent to any cohabitation between them until 
the husband was in a position to keep his wife. 
The husband made no attempt to cohabit with 
his wife, & was not heard of for some years, when 
it was discovered that he was living in adultery 
with another woman. During all this, time the 
wife was always ready & willing to cohabit with her 
husband, until she discovered his adultery. On the 
wife’s petition for a dissolution of her marriage on 
the ground of her husband’s adultery & desertion : 
— Held : resp. had been guilty of desertion, 
although there had been no previous cohabitation 
between the parties. — De Laubenque v. De 
Laubenque, [1899] P. 42 ; (58 L. J. P. 20 ; 79 
L. T. 708. 

2838. May exist though marriage not consum- 
mated.] — The fact that the marriage has not been 
consummated is no bar to a divorce being granted 
on the grounds of desertion & adultery. — L ee 
Shiues v. Lee Shires (1910), 54 Sol. Jo. 874. 

2839. A continuing offence.] — Bowron v. 
Bowron, No. 0108, post. 

Whether withdrawal from existing cohabitation 
essential .] — See Sub-sect. 9, B. (6), post. 

B. What is Desertion. 

(a) In General. 

2840. Question of fact.] — The facts which con- 
stitute desertion, as ground for a decree, vary with 
the circumstances & mode of life of the married 
persons. So long as a husband treats his wife as 
a wife, by maintaining such degree & manner of 
intercourse as might naturally be expected from 
a husband of his calling & means, he cannot be 
said to have deserted her. 

To neglect opportunities of consorting with a 
wife is not necessarily to desert her. — Williams 
v. Williams (18(54), 3 Sw. & Tr. 547 ; 33 L. J. 
P. M. A. 172 ; 10 L. T. 846 ; 10 Jur. N. S. 870 ; 
104 E. R. 1388. 

Annotation : — Reid. Fitzgerald r. Fitzgerald (1800), L. It. 1 

P. & I). 694. 

2841. .] — It. v. Davidson, etc., Durham 

JJ. (1889), 5 T. L. R. 199, D. C. 

Annotation : — Reid. Forsteri". Forster (1910), 54 Sol. Jo. 403. 

2842. .] — It. v. Birwistle, etc. JJ., No. 

(509(5, post. 

2843. .] — R. v. Leresche, No. 2910, post. 

2844. Defined generally.] — Yeatman v. Yeat- 
man, No. 3001 , post. 

2845. .] — (1) No one can desert who does 

not actually wilfully bring to an end an existing 
state of cohabitation. 

(2) If the state of cohabitation has ceased to 
exist, whether by the adverse act of husband & 
wife, or even by the mutual consent of both, 


desertion becomes impossible to either, at least 
until their common life & home has been resumed. 

(3) The refusal by either of the request of the 
other. Id resume conjugal relations, does not 
constitute the offence of desertion. 

(1) A wife having reason to believe that her 
husband had been guilty of adultery, separated 
from him, <fe instituted a suit for divorce in which 
she failed. They never afterwards resumed 
cohabitation, & neither of them took any step for 
the purpose of bringing about a reconciliation : — 
Held : the conduct of the husband in holding aloof 
from the wife, & making no demand for cohabita- 
tion, did not constitute desertion. 

(5) Cohabitation may be put an end to by other 
acts besides that of actually quitting the common 
home. Advantage may be taken of temporary 
absence or separation to hold aloof from a renewal 
of intercourse. Tliis done wilfully, against the wish 
of the other party, & in execution of a design to 
cease cohabitation would constitute desertion 
{per Cur.). — Fitzgerald v. Fitzgerald (1809), 
L. R. 1 P. & I). 694 ; 38 L. J. P. & M. 14 ; 19 
L. T. 575 ; 17 W. R. 264 ; subsequent proceedings 
(1874), L. R. 3 P. & D. 130. 

Annotations : — As to (1) Consd. Mahoney v. M'Carthy, [1892] 
P. 21 ; Chudloy v. Cliudley (1893), 62 L. J. M. C. 97. 
Distd. Cowley v. Cowley (1897), Times , Feb. 3. Consd. 
Huxtable v. Huxtable (1899), 68 L. J. P. 83 ; Kay v. Kay, 
[1904] P. 382 ; Pulford v. Pulford, [1923] P. 18. Reid. 
It. v. Leroscho, [1891] 2 Q. B. 418 ; Chudley v . Chudley 
(1893), 69 L. T. 617 ; Wilkinson v. Wilkinson (1894), 
58 J. P. 415 ; Synge v. Synpro, [1901] P. 317. As to 

(2) Consd. Mahoney v. M‘Carthy, [1892J P. 21 ; Chudley v. 
Chudley (1893), 69 L. T. 617 ; Bradshaw v. Bradshaw, 
[1897] P. 24. Refd. R. v. Leresche, 11891] 2 Q. B. 418 ; 
Cowley v. Cowley (1897), Times , Feb. 3; Kay v. Kay, 
110043 P. 382. As to (3) Distd. It. v. Davidson, etc., 
Durham JJ. (1889). 5 T. L. R. 399. Consd. Synge v. 
Synge, [1901] P. 317. As to (4) Consd. Garcia v. Garcia 
(1888), 13 P. D. 216 ; Bradshaw v. Bradshaw, [1897] 
P. 24; De Laubonquo v. De Laubenque, [1899] P. 42. 
As to (5) Consd. Kay v. Kay, [1904] P. 382. Refd. Mahoney 
v . McCarthy, 11892] P. 21 ; Wassell v. Wassell (1899), 68 
L. J. P. 127 ; Synge v. Synge, [1901] P. 317 ; Harriman v. 
Harriman, [1909] P. 123. 

2846. -.]- — (1) The statement of Lord 

Penzance [in Fitzgerald v. Fitzgerald , No. 2845, 
ante | that “ Desertion means abandonment, & 
implies an active withdrawal from a cohabitation 
that exists,” is not an exhaustive definition of 
desertion. The conduct of the party charged 
must be looked at. If he or she has not recognised 
the duty of cohabitation in the married state, 
desertion has arisen. There may be a complete 
renunciation of that conjugal duty & an intention 
to put an end to cohabitation, though there is no 
matrimonial home, & cohabitation as an existing 
state of tilings has been suspended by circumstances 
not under the control of the party. 

Desertion is not withdrawal from a place, but 
from a state of tilings. Though cohabitation be 
suspended by the removal of his wife to an asylum, 
the husband’s duty has not ceased, & liis refusal 
to resume cohabitation on her recovery may con- 
stitute desertion. 

(2) The fact that a summons under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
does not give the date of the commencement of the 
desertion is not a material objection to the order. — 
Pulford v. Pulford,. [1923] P. 18; 92 L. J. P. 

into the Indian Statute the view 
adoptod by the cte. in England in 
construing tho English Act. A wife 
is bound, when seeking to prove 
desertion, to give evidence of conduct 
on her part, showing unmistakably 
that such desertion was against her 
will. — F owle v. Fowltb (1878), I. L. R. 

4 Calo. 260 ; 3C. L. R. 484.— IND. 
g. Malicious desertion. ] — 

X 2 


cohabitation.] — After tho ceremony of 
marriage was performed, but before 
cohabitation took place, a husband 
wilfully abandoned bis wife, without 
her consent, & did not return. Tho 
wifo petitioned for a dissolution of tho 
marriage, on the ground of desertion ; 
— Held : to constitute desertion pre- 
vious cohabitation was unnecessary. — 
Johnston v. Johnston (1895), 21 


V. L. R. 41G. — AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (a). 

2844 1. Defined generally. ] — Desertion 
under Indian Divorce Act implies “an 
abandonment against tho wish of tho 
person charging it,*’ & although tho 
word “ abandonment " is undefined, 
the effect of the clause is to introduce 
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Husband and Wtfd. 


Seel . 5. — Matrimonial offences and remedies there - 
/or: Subject 8, B. (a), (5) cfc (c).] 

14 ; 128 L. T. 256 ; 39 T. L. R. 35 ; 67 Sol. Jo. 
170, D. C. 

Annotations: — vis fo (1) Expld. Jackson v. Jackson, [1024] 

I*. 10. Reid. Bowron v. Bowron, [1925] P. 187. 

2847. Whether absence of husband — In ordinary 
occupation as mariner.] — (1 ) Qu. : whether, under 
Matrimonial Causes Act, 1857 (c. 85), s. 21, a 
woman, resident within the City of London can 
obtain an order for protection of her property. 

(2) The absence of a husband in his ordinary 
occupation as mariner does not constitute 
desertion ; & the ct. cannot take into consideration 
an actual desertion in past years, which has been 
terminated by a return to cohabitation. 

The former desertion was entirely put an end to 
by the return to cohabitation. I cannot connect 
the present absence with the former. Revival 
of condoned cruelty by a slight act of cruelty 
goes on the principle that , taken altogether, the 
husband’s conduct shows such an animus as renders 
it unsafe for the wife to live with him ; but 
desertion under this sect, is quite a different matter 
{per Cur .). — Ex p. Aldiguge (1858), 1 Sw. A Tr. 
88 ; 31 L. T. O. S. 40 ; 6 W. R. 507 ; 164 E. R. 
641. 

2848. Mere neglect of opportunities of consorting 
— Insufficient.] — Williams v. Williams, No. 2810, 
ante. 

2849. Wilful separation — Without consent — For 
no specified period.] — R. v. Lerksohe, No. 2910, 
post. 

2850. — - Or reasonable cause.] 

(1) Cohabitation of husband He wife does not 
necessarily mean t hat- they should bo under one 
oof, but in order to maintain cohabitation no 
suspension must have taken place of such conjugal 
relations as have normally existed ; whichever 
of them brings these to an end cannot afterwards 
complain of desertion by the other of them. 

Desertion is a wilful separation by resp. from 
petitioner without- either consent or reasonable 
cause (Gorell R arnes, .1.). 

(2) A finding by a jury of desertion as having 
commenced under such circumstances subsequent 
to the separation is irrelevant, He a judicial separa- 
tion will not be granted. The available remedy 
is by restitution of conjugal rights. The party 
complaining of desertion must have so acted 
towards the other party as to permit his or her 
return during the statutory period of two years. 
The filing, prosecution. He maintaining of a petition 
for dissolution of marriage are i>roceedings which 
prevent such return by showing an unwillingness to 
receive back, He a party resorting to them cannot 
subsequently complain of desertion. 

In order that desertion may continue for two 
years, it is necessary that the same state of tilings 
may be maintained throughout the whole of that 
period ; & if a wife wishes her husband to return 
He put an end to the desertion He yet meanwhile 
files a petition for divorce, charging him with 
cruelty He adultery, wliich charges in the present 
case have turned out to be utterly unfounded, she 
has by her action jilaced it out of the power of her 
husband to do anything. By her own action the 


wife has shown that she was unwilling that her 
husband should return to her, & it is impossible 
to treat her as a woman willing to receive him 
back, as she has put it out of his power to return 
(Gorell Barnes, J.). 

(3) To entitle an unsuccessful wife to secured 
costs it is essential that they should bo the costs 
arising from the making of substantial allegations 
He reasonably incurred costs of allegations which 
have no prospect of success are incurred at the risk 
of the party making them, He not that of the party 
giving security. — K ay v . Kay, [1904] P. 382 ; 
73 L. J. P. 108 ; 91 L. T. 300 ; 20 T. L. R. 521 ; 
53 W. R. Digest, 49. 

Annotations :—As to (2) Expld. Dodd r. Dodd, [1006] P. 189. 

Refd. Stevenson r. Stevenson, [J911 J 1‘. 191. As to 

(8) Refd. Huntly-Gordon v. Huntly-Gordon (1908), 21 

T. L. ft. 800. 

2851. - — — .] —Frowd v. Frowd, No. 

6100, post. 

2852. Abandonment by one spouse of other - 
Or causing other spouse to live apart. 

Desertion in matrimonial law must include the 
abandonment by one spouse of the other, or causing 
her or him to live apart. The mere refusal or 
abandonment of sexual intercourse while the 
parties continue to abide under the same roof 
is not desertion. 

If there is abandonment by one of the spouses of 
tlie other, that is desertion. If one of the spouses 
causes the other to live separate He apart, that is 
desertion. I am not going to attempt an 
exhaustive definition of desertion. No judge, so 
far as T am aware has sought to do so, He cert ainly 
there is no prospect of its being successfully done 
(Duke, ]\). — Jackson r. Jackson, [1921] P. 19; 
40 T. L. R. 45. 

Annotation •; — Refd. Bowron v. Bowron, [1925] P. 1ST. 

2853. Order in which parties leave matrimonial 
home immaterial.]— Sickert v. Sickert, No. 2930, 

Constructive desertion.] — Sec Sub-sect. 8, B. (/), 

2iost. 

2854. Desertion under Summary Jurisdiction 

(Married Women) Act, 1895 (c. 39), s. 4 --Same 
as under Matrimonial Causes Act, 1857 (c. 85). | - 

Frowd v. Frowd, No. 6106, post. 

Sec Sect. 27, sub-sect. 2, B., j)ost. 

{!>) Withdrawal from Existing Slide of 

Cohabitation . 

2855. What amounts to cohabitation Inter- 
mittent cohabitation.] Farmer v. Farmer, No. 
2914, post. 

2856. .] — A husband He wife, who 

were married in 1866, separated in 1870 by mutual 
consent, owing to tin*, husband’s pecuniary 
embarrassments. The wile set up in business, 
adopting an assumed name to prevent the 
husband’s creditors becoming aware of that fact. 
The husband visited her clandestinely from time 
to time, He sometimes passed the night with her, 
He this state of things continued down to Aug. 1 885, 
after which date no marital intercourse took place. 
The husband’s visits continued, however, He friendly 
letters passed between him He his wife, down to the 
institution of these proceedings. The husband 


Malicious desertion is tho wilful 
absenting of himself or herself by ono 
spouse from tho society of the other 
against the desire of the latter with the 
deliberate intention of abandoning 
conjugal relations. — B oyeh u. Boyek 
(1894), 15 N. L. H. 124. — S. AF. 

2849 i. Wilful separation — Without 
consent —For no specified period .]— A 
husband went to live* with his parents : 


* — Held : desertion for tho husband had 
no right to take up his own residence in 
a place where his wife could not go, & 
then toll her to maintain herself. — 
GOODFKIKNJ) V. GOODFRIEND (19] 2), 
21 O. W. It. G37 ; 3 O. W. N. 784 ; 1 
D. L. It. 3G8.— CAN. 

2849 Ii. .] — Hill v. 

Htll (1928;, I. L. P. 17 Bom. 057.— 
IND. 


2849 iii. .] — • Mul- 

TIEKRON V. MCLTIERKON, [1923] 8. O. 4(11 . 
— SCOT. 

PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (b). 

h. Whether necessary at time of 
alleged desertion .] — To constitute 
malicious desertion the deserter must 
actually He wilfully bring to an end the 
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made his wife an allowance for the support of 
herself & the only child of the marriage, a daughter, 
who always had lived with her mother from the 
time of the separation, & had passed under the 
assumed name adopted by her mother, down 
to the beginning of the year 1888, when, on being 
married in her right name, questions were raised 
as to her legitimacy, & a notice of the marriage 
was inserted, giving the full name & address of her 
father. It then appeared that the husband had 
for some years been living in adultery with a woman 
who passed as his wife. Some of the w r ife’s letters 
to her husband showed that she had for years had 
at least very strong suspicions of his adultery, but 
she took no steps to ascertain the truth , nor did 
she request- him to return to cohabitation with her 
or to give up the woman : — Held : there was 
cohabitation, albeit intermittent in its nature, 
which was capable of being broken tiff ; such 
cohabitation was, in fact, brought to an end in 
Aug. 1885, upon the wife becoming almost cer- 
tain that her husband had committed adultery ; 
desertion thereupon commenced ; A the wife was 
entitled to have her marriage dissolved on the 
ground of such desertion coupled with adultery. 

v. Garcia (1888), 13 P. 1). 310 ; 57 L. .1. P. 
101 ; 59 L. T. 521 ; 52 J. P. 581 ; 4 T. 1,. It. 702. 

2857. Temporary separation for mutual 

convenience.]- -(’Dudley v. Ciiudley, No. 2900, 

2858. Daily & nightly residence together 

not essential.] — Cohabitation docs not necessarily 
imply the daily A nightly residence together of a 
husband A wife under the same roof. Circum- 
stances of life, such as business duties, domestic 
service, other things, may separate husband & 
wife, & yet notwithstanding there may be an 
existing state of cohabitation. 

A husband A wife inanied in 1890 & cohabited 
together, in common service, till 1892, when they 
parted by mutual agreement, to lind work, until 
sueli time as they should be able to save money 
for the purpose of getting together a home. The 
husband obtained work & made his wife an allow- 
ance up to Nov. 1 898. lie visited her* occasionally 
up to some time in 1897. In 1899 he wrote, “ 1 
am not going to have any more to do with you as 
man A wife.” The wife took out a summons 
against him under Summary Jurisdiction (Married 
Women) Act, 1895 (e. 39), on the ground of 
desertion. He counter-charged adultery against 
her. The justices found that as they were already 
living apart by mutual consent there v'as no 
desertion, A dismissed the summons without going 
into the question of the wife’s alleged adultery : — 
Held : the husband had deserted his wife, A the 
case must be remitted to the justices for further 
hearing on the question of the wife's adultery. 
The wife was allowed her costs of the appeal. — 
H u XT ABLE v. Huxtable (1899), 08 L. J. 1\ 83, 
I). C. 

2859. Married domestic servants em- 

ployed in different houses.] — Uradsiiaw v. Brad- 
shaw, No. 6080 , post . 

2860. Parties living under same roof— In 

self-contained parts of same house.] — The occupa- | 


, tion of a separate dwelling-house is not a necessary 
ingredient in the matrimonial offence of desertion 
of a wife. That desertion for two years may be 
constituted by the refusal for that period of 
matrimonial cohabitation. The forsaking the 
wife’s bed, avoiding her society, & seclusion of 
himself from her in a separate part of a common 
residence may amount to such refusal by the 
husband. -Powell v, Powell, [1922] P. 278 ; 
92 L. J. P. 0 ; 128 L. T. 20 ; 38 T. L. R. 844. 

Annotation : — Consd. Jackson t\ Jackson, [1921 J 1*. 19. 

2861. Refusal of intercourse.] — 

Jackson v. Jackson, No. 2852, ante. 

2862. Withdrawal for nine years — No contribu- 
tion to wife’s support.] — Weaver v. Weaver 
(1892), 8 T. L. R. 505. 

2863. Whether necessary at time of alleged 
desertion — Wife living apart without good reason.] 
— Fitzgerald v. Fitzgerald, No. 2845, ante. 

2864. Cohabitation ended by deed of separa- 

tion.] — R. v. Leresche, No. 2910, post, 

2865. Separation immediately after mar- 

riage.] — He Laubenque v. 1)e Laubenque, No. 
2837, ante, 

2866. Effect of filing of petition.] — K ay v. 

Kay, No. 2850, ante, 

2867. Removal of wife to lunatic asylum.] — 

Pulford v. Pulford, No. 2810, ante. 


(c) Intention to Desert . 


2868. Necessity for.] — Fitzgerald v. Fitz- 
gerald, No. 2815, ante . 

2869. .] — Townsend v. Townsend, No. 

2892, post . 

2870. Sickert v. Sickert, No. 2930, j)ost. 

2871. Evidence of — Wilful absence against 
wishes of wife -Not if absence necessitated by 
employment.] — To entitle a wife to a judicial 
separation, on the ground of desertion without 
cause for two years & upwards, the husband must 
have wilfully absented himself from her in spite 
of her wish. 

In 1812, A., having failed iu business at Leeds, 
sent his wife & children to her father, who lived 
there, A went to London for the purpose* of obtain- 
ing employment. In the course of that year he 
wrote several letters in affectionate terms, ex- 


pressing a hope that they might soon be able to 
live together again, & in the latter ones complain- 
ing that she did not answer liis letters. She 
answered none of them ; & no communication 

took place until 1850, when lie went to Leeds & 
saw liis wife, & said tha.t lie should come the next 
day, but did not do so. They never afterwards 
met or communicated with each other. From 
the time A. first left Tweeds he never contributed 
to the support of his wife or children, nor had his 
wife expressed to liim a desire to live with him 
again. The wife having presented a petition for 
judicial separation, on the ground of desertion 
without cause for two years <fc upwards : — Held : 
refusing a grant of judicial separation, there was 
no desertion in the first instance, the husband 
not having wilfully absented himself, but of 


existing 1 state of cohabitation with the 
deliberate purpose of abandoning con- 
jugal society. — J amiss v. James (1901), 
22 N. L. It. 205.— S. AF. 

PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (o). 

2868 i. Necessity for .] — In order to 
constitute desertion there must he a 
cessation of cohabitation &. an in- 
tention ou tho part of tho accused 


party to desert the other. - Gow v. 
Uow, [1921] N. 'A. h. It. 095.— N.Z. 

k. Evidence of — Wilful al)scncc 
dyitinst wishes of wife .] — Where a 
separation was begun by the wife 
leaving home owing to tho eon duet, on 
the part of her husband which jastilled 
her in withdrawing herself temporarily 
from his society, & the husband after- 
wards, when tho wife desired to return 
to him, absconded & held no further 


communication with her : — Held : that 
the husband was guilty of desertion. — • 
White v. White (1908), 7 O. L. R. 477. 
— AUS. 

1. — — Wilful absence against 
wishes of husband .] — A wife had re- 
mained in England without her 
husband’s consent & had expressed her 
unwillingness to return. A formal 
request had not been made t.o her 
to return prior to tho institution of 
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Husband and Wife. 


Sect. 5 . — Matrimonial offences and remedies there - 
/or: Si d^8ect 8, R. (c) cfc (rZ).] 

necessity ; & the continuance of his absence, con- 
sidering the conduct of the wife, did not constitute 
desertion. — Thompson v. Thompson (1858), 1 
Sw. & Tr. 231 ; 27 I * J. P. & M. 65 ; 31 L. T. 
O. S. 302 ; 4 Jur. N. S. 717 ; (IW.K, 867 ; 104 
E. B. 706. 

Annotations: — Consd. R. v. Cookham Union (1882), 9 

Q. B. D. 522. Refd. French -Brewster v. French -Brewster, 

French -Brewster v. French -Brewster & Gore (1889), 62 

L. T. 609; Synge v. Synge, ft 901] P. 317 ; Southwark 

Union v. City of London Union (1906), 94 L. T. 763. 

2872. Persistence in course of adultery — 

Causing wife to leave home.] — Graves v . Graves, 
No. 2913, post 

2873. — — — Sickert v . Sickert, 

No. 2930, post 

2874. Forming adulterous intercourse — 

Ceasing to correspond.] — Stickland v . Stick- 
land, No. 2967, post 

2875. Resuming & continuing adulterous 

intercourse.] — A husband serving in the army 
spent a leave with his wife, left her on Mar. 15, 
1918, & had not since returned to her. He wrote 
to her for about a month, after which his letters 
ceased. He was shown to have lived with another 
woman from Apr. 20, 1918, passing her off as liis 
wife, & stating that they had been married for 
five years : — Held : this admission should be 
taken against resp. to its full extent ; & warranted 
a finding that he left his wife in Mar. 1918, with 
the intention of resuming A continuing an adul- 
terous intercourse, & had therefore, when his 
wife’s petition was filed on Apr. 1, 1920, been 
guilty of desertion without reasonable excuse for 
two years or upwards. — Davis v. Davis (1920), 
124 L. T. 795 ; 37 T. L. B. 109. 

2876. Letters showing intention not to 

return.] — B. & C. manned in 1851, & cohabited 
in England till 1856, when (but under what cir- 
cumstances did not fully appear) B., the husband, 
went to China, holding an office in the Commis- 
sariat. C. & the only child of the marriage re- 
mained in England. By letters written from B. 
to C. between Feb. & Dec. 1859, it appeared that 
B. had led a most extravagant life in China, & 
had been found guilty by a court-martial of 
embezzling moneys ; that C. & her family had 
treated B. liberally in respect of money, & in the 
course of 1859 provided him with considerable 
sums, on his representation of amendment, & 
ntention of going to Australia. These letters 
expressed affection for his wife & child, but no 
desire to join them, or to be joined by them. B. 
came through Paris to London, instead of going 
to Australia, & on Dec. 10, 1859, wrote to his wife 
saying that he had spent all his money, & incurred 
divers liabilities by borrowing & otherwise. He 
addressed a few lines to her on Dec. 13, which were 
the last he wrote, but made no attempt .to see her. 
In Nov. 1859, he made the acquaintance of tho 
woman with whom the adultery was proved, & 
in a letter to her, dated Aug. 10, 1860, wrote ; — 
“ I was forced into marriage some years ago with 
one who is very rich, & for whom I had no love. 
... I was miserable in my home, & took a staff 


appointment abroad about three years ago. I 
have not seen my wife for more than three years.” 
By her petition, dated Nov. 7, 1861, C. prayed 
for a dissolution of her marriage by reason of B.’s 
adultery & desertion ; — Held : construing B.’s 
letters by liis acts rather than by their words, 
his conduct amounted to desertion. — Lawrence 
v . Lawrence (1862), 2 Sw. & Tr. 575 ; 31 L. J. 
P. M. & A. 145 ; 6 L. T. 550 ; 8 Jur. N. S. 972 ; 
164 E. R. 1120. 

Annotations : — Consd. Townsend v. Townsend (1873), L. It. 

3 P. & D. 129. Refd. Fitzgerald v. Fitzprerald (1869), 

L. R.1P. & D. 694 ; Pulford v. Pulford, [1923] P. 18. 

2877. Ceasing to correspond.] — The bus- 

band, resp., having fallen into difficulties, enlisted 
& went with his regiment to India. He was after- 
wards discharged, ceased to correspond with his 
wife in this country, & contributed nothing to her 
support ; — Held : resp. had been guilty of deser- 
tion. — Henty v . Henty (1875), 33 L. T. 263. 

Annotations: — Expld. Child ley v. Chudley (1893), 62 L. J. 

M. C. 97. Refd. Pulford v . Pulford, [1923] P. 18. 

Sec, also , No. 2967, post 

2878. Where apparent consent of wife to 

separation — Departure to avoid criminal proceed- 
ings.]-- Drew v. Drew, No. 2975, post . 

2879. .] — A husband left liis 

wife in 1895 after divorce proceedings in which he 
had appeared as co-resp. (the jury disagreeing). 
At the last interview, he left her under the impres- 
sion that this was the cause of his departure, & 
that he would return in a few months. He was 
in financial embarrassment, his firm immediately 
became bkpt., & ultimately the official receiver 
applied for a warrant against him. He had 
carried on an intrigue with an actress in 1893 & 
1894 unknown to liis wife. He sent one letter 
to his wife begging for money, but with no address ; 
but otherwise he did not communicate with or 
see her : — Held : at the time he left liis wife Iks 
intended to desert her, & adultery being proved, 
the ct. granted a decree nisi for dissolution of 
marriage. — Wynne v. Wynne, [1898] P. 18 ; 
67 L. J. P. 5 ; 46 W. B. 560 ; subsequent pro- 
ceedings, 78 L. T. 796. 

Annotation : — Mentd. Walpole v. Walpole, [1901] P. 196. 

2880. Repudiation of separation deed.] — 

The facts that the original separation of the parties 
was voluntary, & that they had subsequently 
agreed by deed to live apart, do not prevent tho 
husband being guilty of desertion if he has by 
his conduct f failure to pay allowance secured by 
deed] shown an intention of repudiating the deed 
& of deserting his wife. 

Desertion begins from the time that the inten- 
tion to desert is formed (Shearman, J.). — Walsh 
v. Walsii (1919), 122 L. T. 463. 

(d) Consent of Petitioner to Separation, 

Deeds of separation.] Sub-sect. 8, B. ({/), 

post. 

2881. General rule — Acts must be against will of 
petitioner.] — Where, on the evidence in support 
of an undefended petition for dissolution of mar- 
riage by reason of the husband’s adultery, cruelty, 
&> desertion, a doubt arose whether the parties 
had not voluntarily separated, the ct. ordered 


proceedings, but the evidence showed 
that she would not have complied 
with such roquost if it had been made : 
■ — Held : the conduct of tho wife 
amounted to malicious desertion.- — 
Webber v. Webber (1915), App. I>. 
239.— S. AF. 

2876 i. Letters showing intention 

not to return .] — Deft, left his wife, 
with only a small Bum of inonoy, but 
with no expressed intention of deserting 


her. Lulor ho wrote & said that Iho 
marriage was invalid & he was taking 
proceedings to get it annulled : — Held : 
the marriage was valid & the husband 
had deserted the wife. — Ancelle i\ 
An cklle, 11919] 1 W. W. H. 620.- - 
CAN. 

2876 il. .]— Beaumont v. 

Beaumont (1904), 25 N. Z. L. 11. 143. 

— N.Z. 


PART XIII. SECT. 5, SUB-SECT. 8. - 

B. (d). 

2881 i. (ieneral rule — Acts must be 
against wilt of petit Umer. J — Desertion 
of a wife petitioning for divorce by a 
husband involves an actual & wilful 
bringing to an end of an existing state 
of cohabitation by the husband with- 
out tho wife’s consent, & consent 
involves more than more acquiescence 
in an existing separation or non- 
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the case to be adjourned under Matrimonial 
Causes Act, 1857 (c. 85), s. 44, to have further 
evidence produced. 

To constitute desertion, the acts relied on must 
have been done, against the will of the person 
setting up desertion ; evidence of separation only 
tends to prove desertion. — Ward v. Ward (1858), 
1 Sw. & Tr. 185 ; 27 L. J. P. & M. 63 ; 31 L. T. 
O. S. 238 ; 6 W. B. 867 ; 164 E. B. 685. 

Annotations : — Apprvd. Harriman v. Harrimun, [1909] P. 

123. Refd. Fronch-Brewster v. French-Brcwster, French - 

Brewster v. Frencli-Brewster & Gore (1889), 62 L. T. 609. 

2882. -.] — Thompson v. Thompson, 
No. 2871, ante . 

2883. — Where the wife asks for a 
dissolution of marriage on the ground of desertion 
& adultery, she must prove affirmatively that the 
absence of her husband commenced & continued 
against her consent ; in absence of such proof 
the ct. refused to decree the dissolution prayed, 
but the adultery being clearly proved, decreed a 
judicial separation.— Smith v. Smith (1859), 1 
Sw. & Tr. 359 ; 28 L. J. P. & M. 27 ; 32 L. T. 
O. S. 394 ; 7 W. B. 382 ; 164 E. B. 765. 

2884. .] — Where the wife’s conduct 

showed that her separation from her husband 
was voluntary : — Held : he had not failed in his 
duty towards her, although he had no knowledge 
of her whereabouts for five years, «fc apparently 
made no effort to iind her. — Cufley v. Cufley 
& Loveck (1865), 13 L. T. 610. 

2885. .1 — To constitute desertion of a 

wife by the husband it is not sufficient to show 
simple separation ; it must be shown that it was 
against the consent of the wife, & that she has 
been ready to return to cohabitation if requested. 

A husband & wife were cohabiting in Jamaica, 
where the husband held an appointment, when 
the wife was obliged to come to England in con- 
sequence of ill-health. The husband afterwards, 
in 1851, asked her to return, A provided funds 
for her passage, but her health was not sufficiently 
re-established to enable her to accept his offer. 
She had no further communication with him, but 
in 1856 he made her an allowance, which lie con- 
tinued to pay until 1860 : — Held : as she had 
never made any offer to return to him after refusing 
his offer in 1851, he had not deserted her. — Keech 
v . Keech (1868), L. B. 1 P. & D. 641 ; 38 L. J. P. 
A M. 7 ; 19 L. T. 462. 

Annotation : — Distd. It. v. Davidson, etc., Durham JJ. 

(1889), 5 T. L. It. 199. 

2886. .] — Boe v. Roe, No. 2940, post 

2887. Where original separation by mutual con- 
sent — Necessity for resumption of cohabitation.] — 
Fitzgerald v. Fitzgerald, No. 2845, ante. 

2888. .] — A husband having refused 

to cohabit with his wife, or to provide a home for 
her, offered her £100 on condition that she w r ould 
not molest him in future by insisting on her con- 
jugal rights. She agreed to the condition, & re- 
ceived the money, & they never afterwards co- 
habited : — Held: these facts did not constitute 
desertion on the part of the husband. — Buck- 
master v. Buckmaster (1869), L. B. 1 P. & D. 


713 ; 38 L. J. P. & M. 73 ; 21 L. T. 231 ; 17 
W. B. 1114. 

Annotations : — Reid. Newsome v. Newsome (1871), L. R. 

2 P. & D. 306 ; De Laubenque v. De Laubenque, U899] 

P. 42. 

2889. Separation for temporary 

reason only.] — Mahoney v. M‘Cartiiy, No. 6247, 

post. 

Withdrawal from existing cohabitation, see 
Sect. 5, sub-sect. 8, B. (6), ante. 

2890. Petitioner’s refusal to offer to return 

— No offer by petitioner.] — Keech v. Keech, No. 
2885, ante. 

2891. Suspicion of offer.] — The 

parties separated by mutual consent at the instance 
of the wife. The husband, six years afterwards, 
made an offer to return to cohabitation which 
the wife believed to be not bond fide , & refused. 
There was no change in the circumstances which 
had originally led the wife to desire a separation : 
— Held : there was no desertion. 

The husband’s offer to resume cohabitation was 
not bond fide; but his conduct, however bad, 
could not alter the original character of the 
separation & convert it into desertion (8m 
J. Uannen ) .- — Cooi*er v. Cooper (1875), 33 
L. T. 264. 

2892. Subsequent separation involuntary — 

Husband In prison.] — A husband having com- 
mitted several thefts, separated from his wife 
with her knowledge <fc consent, for the purpose 
of avoiding arrest, lie w T as afterwards arrested & 
imprisoned, & having committed other thefts after 
his release, lie was on subsequent occasions again 
imprisoned. Whilst he was in prison, & also in 
the intervals between his imprisonments, he kept 
up a correspondence w ith his wife & made repeated 
endeavours to induce her to return to cohabita- 
tion. She refused, & the cohabitation was never 
resumed. The wife having presented a petition 
for dissolution on the ground of adultery coupled 
with desertion : — Held : there w r as no desertion, 
the separation being involuntary on the part 
of the husband. — Townsend v. Townsend (1873), 
L. B. 3 P. A I). 129 ; 42 L. J. P. M. 71 ; 29 
L. T. 254 ; 21 W. K. 931. 

Annotation : — Distd. Drew v. Drew (1888), 58 L. T. 923. 

2893. Parties not cohabiting at all — In- 

ability to maintain wife.] — De Laubenque v. 
De Laubenque, No. 2837, ante. 

2894. Refusal to maintain wife away from 

home.] — Charter v. Charter, No. 2931, post. 

Commencement of desertion.] ^ —Sec Sub- 

sect. 8, D. (5), post. 

2895. Whether parties separated by mutual con- 
sent — Evidenced by conduct.] — Bowen v. Bowen, 
No. 2902, post 

2896. Permitting respondent to indulge in 

adultery.] — A husband wlicn reproached by his 
wife with an adulterous connection he had formed 
with A. said he wished to go & would rather be 
with A. than with his wife. His wife said, “ Go 
if you like, & when you are sick of A. return to 
me,” & she made him promise to return to her. 
He then left her, & never returned : — Held : that 
the conduct of the wife at the hist interview did 


resistance to a proposed abandonment : 
it involves a communication of the 
acquiescence or non-rosistanco to the 
other, either by express words or 
conduct. A mere state of mind, not 
disclosed, to the other is not sufficient 
to constitute consent. — Bradford v. 
Bradford (1908), 7 C. L. R. 470.— 
AUS. 

2887 i. Where original separation by 
mutual consent — Necessity for resump- 
tion of cohabitation.) — Separation 
having originally been by mutual 


consent, desertion cannot t-ako place 
until cohabitation has been resumed . — 
Wood v. Wood (1878), 1. b. R. 3 Calc. 
485 ; 1 C. L. R. 552.— IND. 

2887 ii. Where a hus- 

band, by arrangement with his wife, left 
her to take up his abodo in another 
country, & then wrote to her ordering 
her to return to her relatives, which 
order she obeyed within two years of 
the time she received it, the separation 
was by mutual oonsent, &, there having 
been no resumption of cohabitation 


after tlieir voluntary separation, the 
husband was not guilty of desertion. — 
Kelly v. Kelly (1888), 6 N. Z. L. R. 
387. — N.Z. 

2887 iii. .] — Separation 

look place with the mutual consent of 
both husband & wife, &, as the parties 
had not since returned to cohabitation, 
& when they separated thoy did not 
contemplate a return to cohabitation 
at some future date, there had not 
been desertion. — Somerville v. Somer- 
ville, [1920] N. Z. L. R. 735. — N.Z. 
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Sect. 5 . — Matrimonial offences and remedies there - 
for: Sub-sect. 8, B. (d) & (e) i.,ii. & 

not show assent by her to the separation, but the 
husband had been guilty of desertion. — H avi- 
land v . Haviland (1803), 32 L. J. 1\ M. A A. 

05 ; 11 W. It. 373. 

2897. Expressed intention of respondent not 

to return — Casual expressions of petitioner induced 
by respondent’s conduct.] — The husband was 
proved to have left his wife, with an expressed 
intention not to return to cohabitation with her ; 

6 for many years lie had not provided her with a 
maintenance or a home. On the two or three 
occasions on which he saw her during this period, 
liis sole object was to obtain her money : — Held : 
the separation could not be taken to be by mutual 
consent, because the wife in her letters, written 
after the desertion, made use of casual expres- 
sions, wrung from her by his misconduct, pur- 
porting that she did not desire to see him or that 
lie should visit lior. — M eara v. Meaha (1800), 
35 I;. J. P. & M. 33 ; 14 W. R. 349. 

2898. Respondent leaving house with 

petitioner’s assent— Subsequent visits to children 
by arrangement.] — A husband having left his wife 
in full possession of the family home, subsequently 
A with her assent visited his children there, but 
did not remain or return to cohabitation with 
his wife or hold any communication wit h her : 
— Held : this was not evidence of desertion, but 
rather of separation by mutual arrangement. — 
Taylor v. Taylor (1881), 44 L. T. 31. 

2899. Verbal agreement to live apart —Connubial 
intercourse during separation — Agreement repu- 
diated by respondent.]— Husband A wife verbally 
agreed to live apart from each other, A the hus- 
band agreed to pay a weekly sum for the wife’s 
maintenance. Acts of connubial intercourse con- 
tinued during the time they lived apart. The 
husband on the ground, as he alleged, that, whilst 
so living apart, the wife* had committed adultery, 
refused to continue the weekly allowance : —Held : 
there w^as evidence of desertion.- Howards v. 
Edwards (1905), 09 J. P. 344, J). (’. 

2900. Temporary separation for mutual con- 
venience— Subsequent refusal to receive petitioner.] 
— During a temporary separation between a hus- 
band A wife for mutual convenience cohabitation 
does not cease A the marital relations arcs not 
altered, A the husband, wiio under such circum- 
stances refuses to take his wife back again or to 
maintain her, may be guilty of desertion within 
Married Women (Maintenance in Case of Deser- 
tion) Act, 1880 (e. 52), A liable thereunder. — 
Chudlky V. (.’DUDLEY (1893), 09 L. T. 017; 10 
T. L. K. 03 ; 17 Cox, C. C. 097, C. A. 

(c) Befit sal to resume Conjugal Relations . 

i. hi (ten oral, 

2901. Mere refusal insufficient.] — Fitzgerald 
v. Fitzgerald, No. 2815, ante. 

2902. .] — (1) A refusal to resume cohabita- 

tion does not necessarily constitute desertion. 

(2) An agreement between husband A wife to 


live apart may be evidenced by conduct. — B owen 
v. Bowen (1908), 73 J. P. 87, D. 0. 

2903. .] — Jackson v . Jackson, No. 2852, 

ante. 


ii. By Respondent. 

2904. Whether desertion constituted — Only one 
request & refusal — Evidence of matters prior to 
refusal.] — On a summons against a husband on 
the ground of desertion under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), evi- 
dence w r as tendered to the effect that the husband 
A wife had ceased to cohabit together since Sept. 
1898, A that on June 23, 1899, the wife, accom- 
panied by a policeman, called at the husband’s 
house A asked him to take her back, which he 
refused to do. The justices refused to hear any 
evidence as to anything that had occurred before 
June 23, 1899, but held that the refusal by the 
husband to accede to his wife’s demand on that 
day for a return to cohabitation amounted to 
legal desertion on or since that dale : — Held : 
on appeal, the inert? facts that the w r ife had on 
a certain day asked her husband to take her back 
A that lie had refused to do so did not per sc 
amount, to legal desertion on or since that date ; 
the justices were wrong in refusing to admit evi- 
dence of what had occurred previously to June 23, 
1899 ; A the case must be remitted to them for 
re-investigation. — Waskkll v. Wasskll (1899), 98 
L. J. P. 127 ; 81 L. T. 490, D. <\ 

An nut ati on Refd. Frowd v. Frowd, [1901] P. 177. 


2905. — Separation due to money difficulties.] 

— A. left his home in 1843, A left unanswered 
letters from his wife telling him that an ex (‘cut ion 
w T as in the house. She was obliged to go into 
lodgings, A subsequently supported herself as a 
governess. In 18*14 A. math? by letter some vague 
offer of rejoining her, A in 1848 he wrote, bidding 
her farewell for ever : — Held : there was a wilful 
desertion of the wife in the winter of 1843—4, A 
no distinct offer afterwards to lind another home. 

Cudlipp v. Cddupp (1858), 1 Sw. A Tr. 229 ; 
27 D. J. P. A M. 04 ; 31 D. T. O. S. 318 ; 104 
E. R. 705. 

2906. Condition attached by wife to 
renewal.] — (i., in 1851, left his wife, A never after- 
wards lived with her or contributed to her support. 
He visited her occasionally, A at an interview in 
1854 the wife offered to renew cohabitation, pro- 
vided he would give up gambling A drinking. He 
refused to do so, A only twice went to her again, 
on one occasion asking her to sign a. paper under- 
taking not to trouble him any more. Prior to 
the wife’s conditional offer to renew cohabitation, 
G. had formed an adulterous connection with 
another woman, with wiiom he continued to live, 
refusing in 1858 to leave her, A stating that he 
had washed his hands of his wife, A would have 
no more to do with her : — Held : though the wife 
had annexed a condition to a renewal of cohabita- 
tion, tlic refusal of the husband to abandon his 
bad habits, when viewed in connection with the 
other facts of the case, amounted to desertion 
from that time. — Gibson v. Gibson (1859), 

L. J. P. A M. 25 ; 23 J. I’. 535. 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (e) i. 

2901 i. Mere refusal insufficient, J — 
Thu persistent refusal of sexual inter- 
course is not by itself desertion within 
Marriage Act, 1915 (Viet.), which 
entities a married person to a divorce on 
the grounds of wilful desertion without 
just cause or excuse for three years & 
upwards. — M aud v. Maud (1919), 20 


C. L. It. 1.— AUS. 

2901 ii. .] — A wife, living at bed 

A board with her husband but refusing 
to permit intercourse, has not " di- 
verted ” from his company. — G. v. (L, 
[1923] S. C. 175.— SCOT. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (e) ii. 

m. Uliether desertion constituted .] — 


Refusal by a wife of marital inter- 
course to her husband is wilful deser- 
tion without just cause, notwithstand- 
ing that such rofusal occurred during 
cohabitation, using that word in the 
proper sense of living under the same 
roof. — Lees v. Lees (1900), 20 N. Z. 
L. R. 407.— N.Z. 

n. .] — A wife, deliberately, 

finally, & without good reason, denied 
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2907. After separation — Of temporary 

character.] — Fitzgerald v. Fitzgerald, No. 2845, 
ant e. 

2908. Mutually agreed upon.] — A 

husband & wife agreed to separate owing to the 
husband’s inability to maintain his wife. They 
continued to correspond, <fc numerous letters 
passed between them, in some of which the hus- 
band taunted his wife with not getting a divorce, 
& said it was cruel of her & her friends to “ fetter ” 
him. lie also made frequent requests for pecu- 
niary assistance. The wife offered to return to 
her husband, when lie informed her in one of his 
letters that he was ill ; but he wrote & refused 
her. The husband’s letters ceased in July, 1885. 
The wife wrote four times in answer to the last 
letter from him, but received no reply. She sub- 
sequently made inquiries & discovered that, while 
the correspondence had been going on & since it 
ceased, resp. had been residing at various places 
A keeping up an adulterous connection, & that he 
was living under his mother’s roof with a woman 
who was not his wife :-—JIvld : sufficient to con- 
stitute desertion, & coupled with the adultery to 
entitle the wife to a decree of divorce. — Smith 
v. Smith (1888), 58 L. T. 630. 

Annotation Refd. Bcauclerk v. Bcauclerk, {1895] J\ ‘220. 

2909. .J — 11 DX TABLE V. llUX- 

tablk, No. 2858, ante. 

2910. * .] -A husband A wife 

were living apart under a separation deed, by 
which tin? husband covenanted to make weekly 
payments to the wife. The husband having ceased 
to make the payments, the wife ottered to resume 
cohabitation ; but the husband refused to do 
so. The wife then applied for an order for main- 
tenance under Married Women’s (Maintenance in 
Case of Desertion) Act, 188(1 (c. 52): — Held: in 
order to constitute desertion within the Act, the 
parties must be living together as man 6c wife 
when the desertion takes place ; the husband’s 
refusal of the wife’s offer to resume cohabitation 
did not constitute desertion ; & there was there- 
fore no evidence of desertion. 

A husband deserts his wife, if he wilfully absents 
himself from the society of liis wife in spite of 
her wish. Desertion may be inferred from cer- 
tain acts in one case which in another would not 
justify the same inference. There must be a 
deliberate purpose of abandoning the conjugal 
society. Such abandonment need not be for any 
speeilied period. If a husband had quite recently 
left his wife, stating that he did not intend to 
return. A was found Ji\itig with another woman, 


this would be abundant evidence of desertion, 
upon which the magistrates could act (Dopes L.J.). 
— R. v . Leresciie, [1891] 2 Q. B. 418 ; 00 L. J. 
M. C. 153 ; 05 L. T. 002 ; 50 J. V. 37 ; 40 W. R. 
2 ; 7 T. L. R. 085 ; 17 Cox, C. C. 384, C. A. 
Annotations: — Distd. (’liud Icy v. (Jhudley (1893), G9 L. T. 
617. Expld. Bradshaw v. Bradshaw, U897] 1\ 24. 
Distd. Cowley v. OowJey (1897), Times, Feb. 3. Consd. 
Iluxtablo v. Hux table (1899), 68 L. J. P. 83. Apld. Synge 
v. Synge, 11901] P. 317. Consd. .lackson v. Jackson, 11924J 
P. 19. Refd. Wilkinson v. Wilkinson (1894), 58 J. P. 
415 : Wassell v. Wassell (1899), 68 L. J. P. 127 ; Kay 
t\ Kav, [1904] P. 382 ; Hardman v. Harriman, [1909] 
P. 123. 

2911. .] — Bradshaw v. Brad- 

sh aav, No. 0080, post. 

2912. Wife removed to lunatic asylum.] — 

v. Pulford, No. 2846, ante . 


iii. By Petitioner . 

2913. Respondent living in adultery.] -Where 
t he intention of the husband clearly was not to 
live with the wife (he was, in fact carrying on an 
adulterous intercourse before & after marriage) : 
— Held : it amounted to desertion on his part, 
though the wife actually left the house in which 
they last resided together, &, after she was aware 
of the adulterous connection, refused to return 
unless she was satisfied that such connection was 
at an end. — Craves v. Craves (1864), 3 Sw. & 
Tr. 350 ; 33 L. J. P. M. A A. 06; 10 L. T. 273 ; 
10 Jur. N.S. 546; 12 W. R. 1016; 164 E. R. 1310. 

Annotations : — Folld. Pizzala v. Pizza, la (1896), 12 T. L. K. 
451 ; Koch v. Koch, [1899 J 1*. 221, Consd. Sickert v. 
Sickert, [1899] 1*. 278. Refd. Bowron v. Bowron, [1925] 
1‘. 187. 


2914. .] — A husband in 1880 cc^ased to 

reside with his wife on the pretence that his busi- 
ness compelled him to be absent, but he supplied 
her with necessaries A corresponded with her Ao 
visited her occasionally, & a child was born in 
Feb. 1881. In Jan. 1884, the wife discovered 
that lie had fbr years been living with another 
w oman -Held : (1) his conduct did not amount 
to desertion for two years; (2) Semblc : deser- 
tion commenced from the time w'hen his wife dis- 
covered the adultery, & after a lapse of two years 
from that time she would be entitled to a dis- 
solution of her marriage. 

I have on other occasions pointed out that if 
a man is living with another woman the wife is 
justified in saying, “ 1 shall not return to you, 
nor shall 1 allow’ you to have access to me while 
you arc living in open adultery with another 
woman (Sir James Hannen, 1\). — Farmer v. 


her htifcfbuml marital privileges, though 
she continued to reside in his house : — 
Held : the husband was entitled to a 
decree of restitution of conjugal rights 
on the ground of malicious desertion. — 
Husband v .Wife (1923), 44 N. L. R. 
172.— S. AF. 

2908 i. After separation — 

Mutually ayreed upon.] — The parties 
were married in Dec. 1881, & lived 
together for \ number of years, seven 
children being bora of the marriage. 
The desertion relied upon vvus alleged to 
have commenced in May, 1906. For 
some years prior to i 906 the part iesliad 
not lived happily toget her, & on Jan. 10, 
1905, an agreement of separation was 
entered into upon the usual terms, 6c 
providing for the maintenance of 
resp. & hor children. The actual 
separation ceased in Ma 3 r , 1905, when 
tho parties resumed cohabitation, 
which continued till the end of the 
year. Itesp., hovvover, refused to 
allow petitioner conjugal rights from 
May, 1906 : — field : petitioner had 
established a case of constructive 
desertion, & was entitled to a decree 


for dissolution of marriage.— Louie v. 
Louie (1913), 32 N. Z. L. R. 634.— 

N.Z. 

2908 ii. .] — While 

spouses wore living apart by mutual 
consent., formal oilers to resume co- 
habitation were made by the husband 
by way of defence to actions at the 
instance of the wife concerning the 
rate of her aliment. Thereafter the 
husband brought an action of divorce 
for desertion in which he founded on 
the fact that, these oilers hud not been 
accepted : — J/eld : that the offers 
made by the husband were not such 
as to establish that lie had used all 
reasonable means to induce his wife 
to adhere, &\ in the absence of positive 
evidence to that effect, that ho was 
not entitled to decree of divorce.- — 
Farrow r. Farrow, 11920] S. (\ 707 ; 
57 8c. L. H. 056 ; [1920] 2 8. L. T. 
214. — SCOT. 

o. Condition at- 

tached by wife to reneiral. J — Petitioner 
married a woman who at the time 
was pregnant, but not by him. Ho 


believed that she was pregnant by him, 
& married her thinking that it was his 
duty to do so. As he had not then a 
homo to which to take her she returned 
to her own people. Some time after- 
wards, before the child was born, she 
wrote to him confessing her fault , 
telling him that he was not tho father 
iff the child & asking him to forgive her. 
He replied that, he was willing to forgive 
hor, & take her to the home lie had 
then made, but thut ho would not 
receive or maintain the expected child. 
Later, & still before the birth of the 
child, she absolutely refused to return 
to him unless he agreed to take the 
child into his home & bring it up. He 
having ref used to comply with the 
condition, she made no reply & did 
not return to him : — Held : petitioner 
had not been guilty of auy wrongful 
act which could bo regarded as reason- 
able cause or excuse for ids wife's 
refusal to go to him, 6c that a case of 
desertion had been made out. — Haljl 
v. Hall (1917), 22 C. L. R. 476.— 
AUS. 
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Farmer (1884), 9 P. D. 245 ; 53 L. J. P. 113 ; 
33 W. 11. 169. 

Annotations: — As to (2) Folld. Garcia v. Garcia (1888), 

13 P. D. 216. Distd. Kay v. Kay (1904), 73 L. J. P. 108. 

Generally , Bold. Lapington v. Lapington (1888), 14 P. D. 

2915. -.] — Garcia v . Garcia, No. 2856, ante. 

2916. — A husband may be guilty of deser- 
tion even though he is willing to return to cohabi- 
tation with his wife, if at the time he is so willing 
he is actually cohabiting with another woman. — 
Edwards v. Edwards (1893), 62 L. J. P. 33. 

2917. Bona fldes of respondent’s offer.] — A hus- 
band, shortly after deserting his wife, had re- 
quested her to resume cohabitation, which request 
the wife disregarded as not made bond fide , & had 
on the few isolated occasions, on which they met 
casually, disregarded her or made insulting 
gestures, but not otherwise communicated with 
her for nine years : — Held : the facts constituted 
such a sufficient desertion as coupled with adultery 
to give the wife a right to a divorce. — Martin v. 
Martin (1898), 78 L. T. 568. 

2918. .] — To negative a charge of deser- 
tion it is not sufficient that a man should merely 
write to his wife “ Come back,” or that he should 
say to a third party that he is willing to take her 
back. The ct. will look to the whole of his con- 
duct, & must be satisfied from it that when he 
offered to take her back he really intended what 
he said. 

H. married a woman, &, after cohabiting with 
her at her father’s house some weeks, left her. 
At his request she shortly afterwards went to 
him & remained with him for two or tliree days. 
He then sent her back to her father, saying that 
he could not support her. After a period of 
more than eighteen months, during which she did 
not hear from him, he went to her father’s house 
to see her. Her father refused to allow him to 
have any communications with her except in the 
presence of himself & her mother, but this he 
declined. He then asked if he w T ould be allowed 
to take her back, but this, also, the father refused 
on hearing from him that he had no home to which 
to take her. He then left & never returned, or 
asked her to return to liim : — Held : to amount 
to desertion. — Harris v. Harris (1866), 15 L. T. 
448. 

2919. .] Mallinson v. Mallinson, No. 

4019, 2 tost. 

2920. .j---(l) An order made under 

Poor Law Amendment Act, 1868 (c. 122), upon a 
husband whose wife lias become chargeable to 
the parish, though unrevoked, is not a bar to pro- 
ceedings under Married Women (Maintenance in 
Case of Desertion) Act, 1886 (c. 52), when the wife 
has ceased to receive parish relief. 

(2) An offer by the husband to resume cohabita- 
tion, though made bond fide , is not such an offer 
as will purge previous desertion, if made under 
such circumstance that the wife is not bound to 
accept it. — Kershaw v. Kersiiaw (1887), 51 
J. P. 646 ; 3 T. L. It. 507, D. C. 

2921. .] — The wife petitioned for a divorce 

on the grounds of desertion & adultery. As to 
the desertion, the husband left his wife in Aug. 
1886, mainly on account of her reiterated objec- 
tions to associate with a lady & gentleman of his 
acquaintance, with whom the wife complained 
that he spent too much of his time, to the conse- 
quent neglect of herself &> children. There was 
no charge of cruelty upon the record, but it was 
proved at the trial that he had struck her before 


leaving her, & that she had called him a coward 
on one occasion. It was also proved that he had 
stated that he would never live with her again, 
& that he would do anything, short of crime, to 
injure her. Shortly after leaving her he wrote to 
her, saying it was no part of his plan to desert 
her. The husband in Dec. 1887, told an old friend 
of his that he had heard his wife intended going 
in for a separation, but he “ should take devilish 
good care to return homo before the two years 
were up.” The husband, all through, made his 
wife an allowance, & continued to provide a home 
for her. He did not answer several of her letters, 
& at Christmas, 1887, she wrote to him, saying she 
had heard from one of the children, by whom he 
had sent her a present, that ho had said he should 
return home soon ; that she hoped he would do 
so for the children’s sake, but that, for herself, 
she had long ago given up hope. With that letter 
she sent a memorandum, written by herself a 
year before, on which occasion she had taken off 
her wedding ring & put it away along with the 
memorandum. In the middle of Aug. 1888, 
about ten or twelve days before the two years’ 
absence had expired, the husband wrote to his 
wife, who was then in Scotland, saying he had 
returned to their London house, & requesting her 
to join him there with the children. The wife 
was at that time suffering from the effects of an 
accident which she had met with before she went 
to Scotland, but the results of which rendered it 
unadvisable for her to take another long journey 
just then. She accordingly wrote to her husband 
to that effect, offering to send the children if he 
so desired, <te saying that she herself would return 
home as soon as she was well enough to travel. 
Her sister, with whom she was staying, also wrote, 
& invited the husband to see liis wife in Scotland. 
He declined this, & wrote to his wife again, re- 
peating his request that she would return home 
“ at her convenience & as soon as she was suffi- 
ciently recovered ” ; &, not wisliing to remain 

in London, he asked her to write to him at his 
club a few days before she intended to return, 
to apprise him of the date of her intended arrival 
in London. The wife did, in fact, return a few 
days later, but failed to inform her husband as 
he had requested. On Aug. 31 he wrote to her 
from Cowes, saying he “ believed ” she had 
arrived at their house in London, & that he re- 
gretted she had not advised him of her intention, 
as, had she done so, he would have met her on her 
arrival but that he would arrive home on the after- 
noon of the next day, Sept. 1, 1888. The wife 
had, in the meantime, consulted her solrs., from 
whom the husband received a letter on the morn- 
ing of Sept. 1, just before he would have started 
for London, intimating that proceedings were 
about to be commenced for a judicial separation, 
on the ground of desertion without just cause for 
two years & upwards. The husband thereupon 
wrote to his wife, saying tliat, in consequence of 
that letter, he should not return home that day 
os he had intended to so, & that while any pro- 
ceedings were threatened he must decline further 
intercourse with her. At the trial, the husband, 
though present, was not called. At the close of 
the wife’s case, it was submitted, as a point of law, 
that there was no case to go to the jury — Held : 
there was a case, & the judge left to the jury the 
question, whether the conduct of the husband was 
that of a man honestly intending to resume 
cohabitation with his wife ; whether he was not 
misrepresenting his real intentions in the letters 
he wrote in Aug. 1888, & whether the real & only 
object of those letters was to evade the con- 
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sequences which might ensue, & to deprive the 
wife of the remedy which she would be entitled 
to upon the completion of the two years’ ab- 
sence. — French-Brewster v . French -Brews ter, 
French-Brewster v. French-Brewster & Gore 
(1889), 62 L. T. 009. 

2922. .] — R. v. Davidson, etc., Durham 

JJ. (1889), 6 T. L. R. 199, D. C. 

Annotation : — Mentd. Forster v. Forster (1910), 51 Sol. Jo. 

403. 

2923. - -.] — lie Duckworth (1889), 5 T. L. R. 

608, D. C. 

2924. — .] — In a wife’s suit for dissolution 
on the ground of adultery coupled with desertion, 
the adultery was proved ; & with regard to the 
desertion, it appeared that after twenty-one 
years’ cohabitation it was in Aug. 1886, agreed 
between the parties, who were then resident 
abroad, that the wife & the children of the mar- 
riage should come to live in England. They 
accordingly took lodgings at B., & the wife pressed 
her husband to return with them, but he refused. 
She continued willing to receive him & renew 
cohabitation until Feb. 1887, when she was shown 
a letter which convinced her that her husband had 
been carrying on an adulterous intercourse. Upon 
this she resolved that she never would live with 
him again. lie wrote several letters to her offer- 
ing to return to cohabitation, to wliich she did 
not reply ; but her solrs., by her direction, in- 
formed him that she would never live with him 
again : — 11 eld : there being no proof that the 
husband’s oilers to live again with his wife w r erc 
not bond fide, she could not treat the separation 
on which she insisted as desertion by him, & she 
was only entitled, therefore, to a judicial separa- 
tion on the ground of adultery. — Lodge v. Lodge 
(1890), 15 P. D. 159 ; 59 L. J. P. 84 ; 63 L. T. 467. 

2925. .] — A husband who had been guilty 

of a long series of acts of insult & cruelly towards 
his "wife, ultimately expelled her <fc some of her 
children from the matrimonial home. On the 
following day he apparently repented of his act 
& endeavoured to get his wife to return to him by 
repeatedly writing penitent letters to her pro- 
mising to amend his future conduct towards her. 
She refused to comply, &, after some months, 
took out a summons against him for desertion 
under Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39). The justices found the deser- 
tion proved, & their decision was upheld by the 
Div. Ct. The husband appealed to the Ct. of 
Appeal on the ground that the desertion had been 
terminated by his repentance A desire for his 
wife’s return : — Held : the desertion was a con- 
tinuing offence & could not be obliterated by sub- 
sequent offers, as to the genuineness of which 
his wife might reasonably entertain doubts. — 
Thomas v. Thomas, [1924] P. 194 ; 93 L. J. P. 
61 ; 130 L. T. 716 ; 40 T. L. R. 250 ; 68 Sol. Jo. 
339 ; 22 L. G. R. 653, C. A. 

Annotation: — Expld. Bowron v. Bowron, [1925] P. 187. 

2926. Groundless refusal.] — In 1880 applt., a 
labourer, married resp. In the following year a 
child was bom, & the wife went, with her hus- 
band’s full consent, to her mother’s house for her 
confinement. During her absence applt. broke 

PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (f). 

2980 i. General rule.] — A husband 
having for BOine yoarB without founda- 
tion, continually accused his wife of 
impropriety of conduct, & of actual 
misconduct with other men so as to 
justify her in leaving him, sho threat- 
ened to leave him. He then made 
overtures for a reconciliation which 


up their home, & took a room in his father’s 
cottage, whero the wife refused to live with him, 
on the ground that the accommodation there was 
insufficient. Subsequently the husband refused 
her requests to take her back to live with him as 
his wife. The husband was in 1894 convicted on 
a summons for desertion of his wife : — Held : the 
husband’s wish that the wife should live with 
him at his parents’ house was not unreason- 
able, & there was no evidence of desertion within 
Married Women (Maintenance in Case of Deser- 
tion) Act, 1880 (c. 52), s. 1, to warrant the justices 
in making an order against him after the lapse 
of so many years from the time they ceased to 
live together. — J ones v. Jones (1895), 43 W. R. 
424 ; 11 T. L. R. 317 ; 39 Sol. Jo. 397, D. C. 

2927. Offer made after expiration of two years.] — 
(1) Where the offence of desertion without cause 
for two years is once completed, the spouse 
deserted has, at least since Matrimonial Causes 
Act, 1857 (c. 85), came into of>eration, a complete 
right to the relief given by the statute, although 
the other party may, subsequently to the two 
years, have made a bond fide offer to return. 

(2) Semble : the same rule would apply to the 
wife’s light to a dissolution of marriage by reason 
of adultery coupled with desertion, under sect. 27 
of the Act ; but not to the “ desertion ” mentioned 
in sect. 21 as the foundation of an order for pro- 
tection of the wife’s property. — C argill v. Car- 
gill (1858), 1 Sw. & Tr. 235 ; 27 L. J. P. <fc M. 
69 ; 31 L. T. O. S. 332 ; 4 Jur. N. S. 764 ; 0 W. R. 
870; 164 E. 1L 708. 

Annotations: — As to (1) Distd. Brookes v. Brookes (1858), 

28 L. J. P. & M. 38. Apld. Usher v. Usher (1922), 128 

L. T. 26. As to (2) Consd. Malionoy v. M*Carthy, [1892J 

P. 21. Reid. Heard t\ Heard, [1896] P. 188 ; Houghton 

v. Houghton, [1903] P. 150. 

2928. .] — Where the husband has been 
guilty of adultery & desertion for two years A 
upwards, an offer to return to cohabitation can 
be no bar to, the wife’s petition on the ground of 
adultery & desertion, for she is under no obliga- 
tion to condone the adultery. — B asing v . Basing 
( 1864), 3 Sw. & Tr. 516; 33 L. J. P. M. & A. 
150; 10 L. T. 756 ; 10 Jur. N. S. 806 ; 164 
E. R. 1375. 

2929. Former law — Remedy before Matrimonial 
Causes Act, 1857 (c. 85).] — A husband deserted 
his wife without cause in 1833. In 1858 he per- 
sonally proposed to the wife to renew cohabita- 
tion, which she refused ; in 1858 she petitioned 
for a judicial separation, under sect. 16 of above 
Act, by reason of his wilful desertion :~~Held : 
no remedy having accrued to the wife in 1850 
under the then state of the law, the offer of the 
husband in that year terminated the desertion, 
& the petition must be dismissed. — B rookes v . 
Brookes (1858), 1 Sw. & Tr. 326 ; 28 L. J. P. & 

M. 38 ; 32 L. T. O. S. 228 ; 23 J. P. 72 ; 5 J ur. 

N. S. 76 ; 7 W. R. 143 ; 164 E. It. 750. 

(/) Constructive Desertion — Wife forced out of 
Matrimonial Home. 

2930. General rule.] — In order to constitute 
desertion, there must be a cessation of cohabita- 
tion & an intention on the part of accused party 
to desert the other. 

on the ground of desertion for three 
years & upwards : — Held : that an 
intention to drive ids wife away from 
him Sc to make the separation between 
them permanent should bo imputed 
to the husband, &, therefore, that the 
desertion was established. — Moss v. 
Moss (1912), 15 C. L. It. 538.— AUS. 

2930 ii. .] — Where a husband 

his wife in consequence of 


the wife rejected, but for two months 
afterwards cohabitation between them 
continued, & during that tiino the 
husband continued to make the same 
charges against the wife. She there- 
upon left 1dm. After the separation 
the husband’s conduct was such as to 
render the wife’s return to 1dm prac- 
tically impossible. On a petition by the 
wife for a dissolution of the marriage ! leaves 
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It is not always, or necessarily, the guilty party 
who leaves the matrimonial home : the party 
who intends to bring the cohabitation to an end, 
& whose conduct in reality causes its termination, 
commits the act of desertion. 

There is no substantial difference between the 
case of a husband who intends to put an end to a 
state of cohabitation He does so by leaving his wife, 
& that of a husband who, with the like intent, 
obliges his wife to separate from him. 

In a case where a husband is carrying on an 
adulterous intercourse with another woman or 
other women, although he does not bring the 
adulteress into the matrimonial home He commit 
adultery with her there, the wife may express her 
willingness to remain with him on condition that 
he give up the connection complained of ; &, if 
the husband refuse to do so, <fc the wife withdraw 
from cohabitation in consequence of the refusal, 
the husband is guilty of desertion, as he must 
be taken to intend the consequences of his action. 
The situation then produced is just the same as 
if the guilty husband left his wife. At the end 
of two years the statutory offence of desertion 
is complete, & the wife is entitled to relief on that 
ground. — Sickert v. Sickert, [1899] P. 278 ; 08 
L. J. P. 114 ; 81 L. T. 495 ; 48 W. II. 2(38 ; 15 
T. L. R. 506. 

Annotations : — Consd. Harrlinan v. Harrinuin, [1909] P. 
123. Apld. Bowron v. llowron, [1925J P. 187. Reid. 
Dodd v. Dodd, 11900] 1*. 189; Eastbourne Urdus, v. 
Croydon Urdus., [1910] 2 K. B. 10 ; Blacldedge r. BJack- 
ledgc, 11913J I*. 9 ; Thomas v. Thomas, [192*1] P. 191. 


2931. .] If a wife leaves her husband in 

consequence of a mere expression on his part 
that she can go where she likes & do what she 
likes, He then refuses to return home at his request, 
the husband is not guilty of desertion. 

To constitute desertion, although it is not 
actually necessary that the husband should drive 
his wife away from him, there must be an intention 
on his part to break olf matrimonial relations. 

Where a husband treated a wife with persistent 
cruelty, but such cruelty did not cause the wife 
to leave him He live apart, the magistrate allowed 
the summons to be amended, charging the hus- 
band with desertion. The husband, in answer to 
the magistrate, said fhat lie would not maintain 
his wife away from home. The magistrate then 
found that the husband had been guilty of deser- 
tion : — Held : reversing the magistrate’s decision, 
there was no desertion. 

It is perfectly good law that it is not necessary 
for a husband in order to desert his wife, to actually 
turn his wife out of doors ; it was sufficient if, 
by his conduct, lie comnelled her to leave the 
house. It is obvious in this case that the wife 
left the 1 louse of her own free, will <te not compelled 


to do so by the husband. The separation was not 
against the wish of the wife, but was a separation 
by consent of both parties (Jeune, P.). — Charter 
v. Charter (1901), 84 L. T. 272 ; 65 J. P. 246 ; 
17 T. L. R. 327, D. C. 

Annotations : — Consd. Bowron v. llowron, [1925] P. 187. 

Refd. Thonms v. Thomas, [1924] P. 194. 

2932. Wife turned away from home — “ For good 
cause.”] -Baker v . Baker, No. 4417, post . 

2933. Subsequent discovery of husband’s 
adultery — Unwillingness of wife to return.] 

Graves v. Graves, No. 2913, ante. 

2934 . Paramour brought to house by husband.] — 

A wife petitioned for the dissolution of her mar- 
riage on the grounds of adultery He desertion. 
The parties were married in 1806, & in 1872 the 
husband brought to the house a woman with whom 
he had immoral relations. The wife refused to 
admit her, but the husband insisted. The wife 
remained a short time in the house, & then told 
her husband that either she or the woman must 
leave the house. The husband told her she might 
do as she liked, but that the woman would re- 
main. The wife thereupon left. He never after- 
wards cohabited with her husband : — Held : the 
husband was guilty of deserting his wife. — 
Dickinson v. Dickinson (1889), 62 L. T. 330. 
Annotations: — Consd. Sickert v. Sickert, [1899] 1*. 278. 

Refd. Bowron v. Bowron, [1925] P. 187. 

2935. Adultery by husband —Further cohabitation 
impossible.] — Farmer v. Farmer, No. 2911, ante 

2936. .] — Where the husband was 

living in adultery with a woman He refused to 
break off the connection, A- thereby made it impos- 
sible for his wife to live with him. He in consequence 
she left his house : — Held : this amounted to 
desertion, which, coupled with the adultery, 
entitled t he wife t o a divorce. — P izza la r. Pizza la 
(1896), 68 L. J. P. 91, n. ; 12 T. L. R. 151. 
Annotations ?: — Folld. Koch v. Koch, 11S99J I*. 221 ; Sickert 

v. Sickert, 11899] V. 278. 

2937. .] — Sickert v . Sickert, No. 

2930, ante. 

2938. Adultery with servant.] — Upon 

a wife’s petition for divorce on the grounds of 
desertion He adultery, it appeared that rosp. had 
refused to break off relations with He to discharge 
a servant witli whom, when taxed, he admitted 
that he had committed adultery. Petitioner 
thereupon left the house, <fc, although overtures 
were subsequently made by resp. for a resumption 
of cohabitation, petitioner never returned home, 
owing to the persistent refusal of resp. to dis- 
charge the servant in question : — Held : the 
conduct of the husband constituted “ desertion ” 
within the Divorce Aets.—Kocu v . Koch, [1899] 
P. 221 ; (58 L. J. P. 90 ; 81 L. T. 61. 

Ann/jtations : — Consd. Sickert v. Sickert, 11 899 J 1*. 278. 

Reid. Bowron v. Bowron, [1925] 1*. 187. 

2939. Ill-usage & cruelty of respondent.] — 

Tiiomas v . Thomas, No. 2925, ante. 


conduct on her part which justifies him 
in believing that she has committed 
adultery, her conduct docs not amount 
to constructive desertion by her unless 
it is marked by persistence regardless 
of consequences or Js accompanied by 
refusal to discontinue that conduct, 
so as to show an intention on her part 
to break oil matrimonial relations or 
an intention to persevere in intolerable 
conduct. 

Decision of the Supreme (hurt of 
New South Wales (Gordon, J.) 
affirmed. — Deakman v. Deauman 
(1910), 21 C. L. R. 2C1 — AUS. 

p. Wife turned away from home — 
Charge of adultery not proved .} — In an 
alimony action deft, in his defence 
alleged that he had refused, & still 
refused, to support pltf. by reason of 


her having committed adultery with 
M. Id If., on being charged by deft, 
with adultery, & ordered to go away, 
left, his home, though, before she 
actually departed, ho forbade her to go. 
J >ef t. persisted in the charge of udultery, 
but did not attempt to prove it. Pltf. 
proved none of the acts of violence) 
alleged in her statement of claim : — 
Held : the statements in the defence, 
taken in connection with the above 
facts, must be treated as sufficient 
proof of desertion on his part, & he 
must be taken to have dispensed with 
the necessity for pltf. offering to 
return.-- Ferris v. Ferris (1885), 7 
O. R. 496.— CAN. 

2933 i. Subsequent discovery of 

husband's adultery — Unwillmyness of 
wife to return. \ — The wife had been 


ejected by her husband on a charge of 
adultery; & a petition had subsequently 
been presented by the husband, & 
a verdict found in the wife’s favour ; 
& that they had continued to live 
apart, the wife having obtained against 
her husband an order for maintenance. 
No attempt at a reconciliat ion had been 
made by cither party, & the husband 
had lived witli another woman in con- 
tinuous adultery for upwards of two 
yearn p receding the filing of her peti- 
tion Held : these facts sustained 
the charge of desertion by the husband. 
Lamb r. Lamb (1890), 8 N. Z. L. R. 
424. — N.Z. 

q. Ill usage & cruelty .] — Denning 
v. Denning (1922), 53 O. L. R. 130. — 

CAN. 
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(g) Deeds of Separation — Effect of. 

2940. General rule.] — Desertion cannot arise 
apart from a separation without the consent of 
the party alleging desertion. 

A separation by deed implies consent of the 
parties A negatives desertion. If one party fails 
to pay the allowance provided by the deed, A 
the other, relying upon the deed, takes steps to 
enforce payment thereunder, the latter cannot 
successfully plead desertion. — JfcoK v . Rob, [1910] 
P. 103; 85 L. J. 1>. 141 ; 114 Iv. T. 1184; 32 
T. Tv. It. 490 ; 00 Sol. .To. 495 ; subsequent pro- 
ceedings , 115 L. T. 792. 

Annotation Refd. Walsh v. Walsh (1919), 122 L. T. 463. 

2941. Whether evidence of consent to negative 
desertion — Deed not acted upon.] — A separation, 
which was never acted upon, either as to the hus- 
band A wife living apart, or as to certain stipula- 
tions about money matters contained in it, does 
not deprive the husband’s subsequently leaving 
the wife against her will of the character of deser- 
ti on. -“Cocic v . Cock (1804), 3 Sw. A Tr. 514; 
4 New Rep. 413 ; 33 L. J. P. M. A A. 157 ; 10 
L. T. 720 ; 10 Jur. N. S. 800 ; 13 W. R. 189 ; 104 
E. R. 1375. 

2942. Petitioner not consenting to 

separation.] — After a husband had deserted his 
wife, he wrote to her asking for assistance to save 
him from starving, but he refused to return to her 
or to allow her to come to him. She consented 
to make him an allowance. A a few months after 
the desertion they both signed a deed of separation, 
whereby the payment, of t he allowance was secured 
to him. The deed was not carried into elleet, 
but she paid the allowance to him for three months, 
A then stopped it, because she thought that by 
continuing the payment she was encouraging him 
to keep apart from her. She afterwards wrote 
A asked him to resume cohabitation, which he 
refused to do. More than two years having 
elapsed since the commencement of the desertion, 
she tiled a petition : — Held : as she never con- 
sented to his remaining apart from her, the deser- 
tion for two vears A upwards was established. — 
Nott v . Nott (I860), L. It. 1 P. A D. 251 ; 30 
L. J. P. A M. 10 ; 15 L. T. 299. 

Annotations .—Distd. Parkinson v. Parkinson (1809), L. It. 

2 P. & J). 25. Refd. Piper v. Piper, 1X902 J P. 198. 

2943. Failure to make allowance secured by 

deed.]— Urabb r. Or abb, No. 2489, ante. 

2944. — — .] — A husband deserted liis 

wife, but within two years from the* desertion a 
deed of separation was agreed to, by which he 
covenanted to make her an allowance A to charge 
it upon his reversionary interest in a sum of money. 
This deed was executed by the husband A wife, 
& by a trustee on behalf of the wife, but no part 
of the allowance had been paid : — Held : the 
wife had bargained away her right to relief, A 
could not establish a charge of desertion without 
cause for two vears. — Parkinson v. Parkinson 
(1899), Iv. R. 2 *P. A I). 25 ; 39 Jv. J. P. A M. 14 ; 
21 Lr. T. 732. 

Annotation : — Consd. Piper v. Piper, [1902] P. 198. 

2945. Upon a summons by a mar- 
ried woman under Married Women (Maintenance 


in Case of Desertion) Act, 188G (c. 52), it appeared 
that disputes had arisen between her & her hus- 
band & that they had lived apart under an agree- 
ment for separation, by which ho undertook to pay 
her a weekly allowance so long as she should live 
chastely & should not molest liim. He had ceased 
to make A had refused to continue the weekly 
payments under the agreement. lie charged his 
wife with adultery, but the justices found that 
the charge was not proved : — Held : the refusal 
of the husband to pay liis wife the weekly allow- 
ance A to carry out the agreement of separation 
was not sufficient evidence of “ desertion *' within 
the Act to warrant t lie justices in making an order 
against, him for her support. — Park v. Park 
(1887), 20 Q. B. D. 70 ; 57 L. J. M. 0. 3 ; 58 L. T. 
399; 52 J. P. 181; 30 W. R. 125; 4 T. L. R. 
70, D. C. 

Annotations : — Distd. It. v. Birwistlo, etc. J.T. (1889), 58 

lv. J. M. O. 158. Apprvd. R. v. Leresehe, [18911 2 Q. B. 

418. Distd. Ohndley r. Chudley (1893). 62 L. J. M. (\ 

97. Refd. Wilkinson v. Wilkinson (1894], 58 J. 1*. 415. 

2946. R. v . TvERKschk, No. 2910, 
gnte. 

2947. Piper v. Pi rich, No. 0088, 
post. 

2948. — — .] — A husband A wife' separated 

under a deed. After four months the former 
ceased to make payments under the deed. The 
wife subsequently petitioned for a divorce on the 
ground of the husband’s desertion A adultery : — 
Held : the deed of separation did not prevent 
petitioner relying upon the charge of desertion. 
— Hussey ?\ Hussey (1913), 109 Jv. T. 192 ; 29 
T. L. R. 073. 

Annotations : — Folld. Smith v. Smith, [1915] P. 288. Consd. 

Roc v. Hoc, [1916] P. 163. 


2949. 


Deed repudiated by conduct. 


A husband having threatened to break up the 
matrimonial home, entered into a deed of separa- 
tion, but, after a short time he made no further 
payment to his wife under the deed. Upon a 
petition by the wife ‘.— Held : he was guilty of 
desertion, A, upon proof of his adultery the wife 
was entitled to a decree nisi dissolving the marriage. 

Qu. : whether the mere failure to pay an allow- 
ance provided by the terms of a deed of separa- 
tion would constitute desertion. --Smith v. Smith, 
[ 1915J P. 288 ; 85 iv. J. P. 10 ; 113 Iv. T. 1100 ; 
32 T. L. R. 43 ; 00 Sol. Jo. 25. 

2950. .] —Roe r. Roe, No. 2940, 

ante. 

2951. .] — A deed of separation 

provided for the parties living apart A contained 
a covenant by the husband to pay the wife a 
w r eekly allowance A a mutual covenant not to sue 
for restitution. The husband had failed to pay 
the allowance A repudiated the deed ; the wife 
had not sued under the deed. The wife sued for 
dissolution of marriage on the grounds of deser- 
tion A adultery -H eld : the ct. would not take 
notice of the deed, A even, if defending, the hus- 
band could not avail himself of the deed. — Looker 
v. Looker, (1918] P. 132 ; 87 L. J. P. 72 ; 1 IS 
L. T. 054 ; 34 T. L. R. 270 ; 02 Sol. Jo. 405. 

Annotation : — Refd. Holroyd v. Holroyd (1920), 36 T. L. R. 

479. 
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B. (g). 

2940 i. (tenernl rule .) — -Whore a deed 
of Heparatlon Imh been entered into by 
bUHband & wife the huHband cannot 
be afterwards held guilty of desertion 
during the continuance of such separa- 
tion. Resumption of cohabitation pre- 
vents Buch deed from being pleaded as 
a bar to subsequent desertion.- — 
iv. I'Thiikk (1901), 23 N. Z. L. R. 


386.— N.Z. 

2941 i. Whether evidence of consent 
to negative desertion — Failure to make 
allowance secured by deed. ] — The parties 
had signed a deed of separation in 
which the husband agreed to allow liis 
wife the sum of £100 a year for main- 
tenance. Petitioner had received this 
allowance for one year only, resp. 
having refused to continue it. Since 
that time petitioner laid been earning 


her own living. No attempt to resume 
cohabitation had been made by either 
narty since their separation, &; the 
husband bad lived with another woman 
in continuous adultery for upwards of 
two yours prior to the liling of the 
petition -Held : these facts sus- 
tained tin* charge of desertion against 
llio husband. — Coomus v. t'ooMlig 
(1897), 16 N. Z. h. H. 56.— N.Z. 
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Sect. 5 . — Matrimonial offences and remedies there- 
for : Sub -sect. 8, B. (g), C. <£* I). (a) & (b), E. & 
F. (a) & (6).J 

2952. -.] - Walsh v . Walsh, No. 

2880, ante. 

2853. No covenant to condone — No cove- 

nant not to sue.] — Moore v . Moore, Oiiad- 
wick & Griffiths, No. 3045, post. 

2954. Deed obtained mala fide.] — A hus- 

band, before leaving his wife, told her that, if 
she would sign a deed of separation, he would 
make her an allowance of £1 a week, otherwise he 
would give her notliing. He thereupon took her 
to his solr.’s office where the deed of separation was 
already drawn up. The solr. told her that the only 
way to get any money from her husband was to 
sign the deed. At first she refused to do so, but 
at length consented, her child being then three 
montlis old. She had no independent advice. 
She received the allowance under the deed for some 
years. The husband having subsequently com- 
mitted adultery, she brought an action for divorce, 
alleging adultery & desertion : — Held : the wife 
was not a consenting party to the deed, having 
been forced into signing it by the circ uni stances 
of her position, & therefore she was not prevented 
from relying on the desertion. — Adamson v. 
Adamson (1907), 23 T. L. R. 434. 

Annotation Apld. Holroyd v. Holroyd (1920), 30 T. L. II. 

479. 

2955. .] — Harrison v . Harrison, 

No. 2973, post. 

2956. .j — A husband for four years 

before deserting his wife pressed her continuously 
to sign a paper under which lie agreed to pay her 
a small weekly sum for the maintenance of herself 
A her three young cliildren, but she always refused 
to do so. Finally, in 1917, he left her, taking with 
him all the money in the house with the exception 
of a sum of 4 d. Some weeks later, when she 
discovered his whereabouts, he declined to come 
home or to provide her with any money unless she 
signed a document which he had prepared after 
consulting a solr. He threatened if she did not 
sign to leave the country & let her & her cliildren 
starve or go into the workhouse. In these circum- 
stances she signed the paper & had been receiving 
a small weekly sum which had become wholly 
inadequate : — Held : the wife was not a consenting 
party, but had been forced into signing the docu- 
ment by her husband’s threats, her own ill-health 
& destitution, A she was not prevented from 
relying on desertion, coupled with the husband’s 
adultery. — Holroyd v . Holroyd (1920), 30 

T. L. R. 479. 

C . Statutory Desertion . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 185 (1). 

2957. Desertion for two years & upwards.] — - 
Judicial separation decreed by reason of the wife’s 
desertion of her husband for two years & upwards 
without reasonable cause. — Millar v. Millar 
(1883), 8 P. D. 187 ; 32 W. R. 95. 

2958. Failure to obey restitution decree.] — In a 
petition by a wife for divorce on the ground of 
adultery & desertion it appeared that the husband 
had failed to comply with a decree for restitution 
of conjugal rights, & that he had also been guilty 
of adultery before the date of the decree : — Held : 
sufficient proof of adultery & desertion had been 
given to satisfy Matrimonial Causes Act, 1884 
(c. 68), s. 5, & the wife was entitled to a decree for 
divorce. — B igwood v . Bigwood (1888), 13 P. D. 
89 ; 57 L. J. P. 80 ; 58 L. T. 642 ; 36 W. R. 928. 
Annotation : — Consd. Bcauclerk v. Beauclerk, [1895] P 220. 


2959. Not where compliance Impossible.]- 

Where a husband had refused to comply with a 
decree ordering him to resume cohabitation within 
fourteen days of the service thereof, the ct., under 
Matrimonial Causes Act, 1884 (c. 68), s. 5, granted 
a decree of judicial separation, although the period 
of two years had not elapsed. 

If resp. had failed to comply with the order of 
restitution because he had not the means of doing 
so, & because he did not know where his wife was, 

I would not make a decree of judicial separation 
(Hannen, P.). — Harding v. Harding (1880), 

II P. D. Ill ; 55 L. J. P. 59 ; 56 L. T. 919. 

2960. Effect of Matrimonial Causes Act, 

1884 (c. 68), s. 5.] — The effect of above sect, which 
enacts that resp. who fails to comply with a decree 
for restitution of conjugal lights shall be deemed 
guilty of desertion without reasonable cause, & that 
a suit for judicial separation may be forthwith 
instituted, is to give the ct. power to refuse a decree 
for restitution whenever the result of such a decree 
would be to compel the ct. to treat one of the 
spouses as deserting the other without reasonable 
cause, contrary to the real truth of the case. — 
Russell v. Russell, [1895] P. 315 ; 64 L. J. P. 
105 ; 73 L. T. 295 : 44 W. R. 213 ; 11 T. L. R. 
579 ; 39 Sol. Jo. 722, C. A.; on appeal , LI 897] 
A. C. 395, H. L. 

Annotations : — Apld. Oldroyd v. Oldroyd, [1896] P. 175. 
Consd. Beer v . Boor (1906), 94 L. T. 704; Brookinff- 
Phillips v. Brooking -Phillips, [1913] P. 80 ; Greene v. 
Greene, [19161 P. 188. Apld. Waller v. Walter, [1921] 
P. 302. Consd. Thomas v. Thomas, [1924] P. 194. Refd. 
Armytago v. Armytagu (1898), 78 L. T. C89 ; Walker v. 
Walker (1898), 77 L. T. 715; Synge v. Synge, 11900] 
P. 180 ; Jeapes v. Jeapos (1903), 89 L. T. 74 ; Frowd v. 
Frowd, [1904] P. 177 : Baron v. Baron (1908), 52 Sol. Jo. 
282 ; llarriman v. Harriman, 11 909 J P. 123 ; Butland v. 
Butland (1913), 29 T. L. it. 729 ; Moss in Moss, (1916] 
P. 155; Fisk v. Fisk (1920), 122 L. T. 803 ; Foster v. 
Foster, [1921] P. 438 ; Harnett v. Harnett, [1924] P. 126. 

2961. .] — Walter v. Walter, No. 

2494, ante. 

2962. — Wife’s right of election.] — Leslie v . 
Leslie, No. 5516, post. 

2963. Time for obedience — Inclusion of 

Sundays.] — Where the period limited for com- 
pliance with a decree for restitution of conjugal 
rights includes one or more Sundays, those days will 
be included in computing the time, the lapse of 
wdiich, without coraplifince with the decree, con- 
stitutes statutory desertion within the meaning of 
the Matrimonial Causes Act, 1884 (c. 68), s. 5. — 
Blackwell v. Blackwell (1920), 89 L. J. P. 143 ; 
123 L. T. 175 ; 36 T. L. R. 478. 

Proof of service of restitution decrees.] — See 
Nos. 3925, 3926, post. 

D. Commencement of Desertion . 

(a) In General . 

2964. From time of intention to desert.] — Walsh 
v. Walsh, No. 2880, ante . 

Whether possible during cessation of cohabita- 
tion.]—^ Nos. 2837, 2845, 2846, 2850, 2910, ante . 

Effect of petition in matrimonial court or order 
of justices, see Sub-sect. 8, P. (6), post . 

(5) Where Separation originally by Consent. 

2965. Intention to desert — & live in adultery.] — 

Desertion held to commence, not at the time when 
the husband & wife ceased to cohabit, but at the 
time when the husband made up his mind to 
abandon the wife & live with another woman. — 
Gatehouse v. Gatehouse (1867), L. R. 1 P. & D. 
331 ; 36 L. J. P. & M. 121 ; 16 L. T. 34. 

Annotations : — Folld. Stickland v. StJckland (1870), 35 
L. T. 767. Ketd. Fitzgerald v. Fitzgerald (1869), L. It. 

1 P. & D. 694 ; Pulford v. Pulford, [1923] P. 18. 
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2966. Repudiation of separation deed.]— 

Walsh v. Walsh, No. 2880, ante . 

2967. Commencement of adultery.] — A husband 
left his house in England, with the consent & know- 
ledge of his wife, for Australia, & for some years 
regularly corresponded with her. The corre- 
spondence having suddenly been broken off, & 
nothing heard of the husband, inquiries were 
made, when it was found that he had been living 
with another woman as his wife, who had bom him 
three children : — Held : there was evidence of an 
intention to desert from the time when the intimacy 
with the woman in Australia commenced or from 
the time when the correspondence with the wife at 
home ceased. — Stickland v. Stickland (1876), 
36 L. T. 767 ; 25 W. R. 114. 

Annotation .*- — Refd. Ohudley v. Chud Ivy (1893), 62 L. J. 

M. C. 97. 

2968. .] — The wife petitioned for a divorce^ 

on the grounds of desertion coupled with adultery? 
The marriage took place in Apr. 1875, & in 1876 
or early in 1877 there was a temporary separation, 
which petitioner stated to have been on account 
of resp.’s intemperate habits. In 1877 resp., 
who was a hosier at the date of the marriage, 
finally left his wife, but they continued to corre- 
spond for some years. In or about the year 1884 
the wife heard rumours as to her husband’s mode of 
life ; & subsequently, in 1886, she went to 

Australia, partly with the object of ascertaining 
the truth of these rumours, & partly with the object 
of singing at concerts, by which latter means she 
was supporting herself & child. She found he 
was living with a woman, & had children by her. 
The wife made no request to her husband to return 
to her, or to take her back to live with him. Subse- 
quently she returned to England, & eventually 
instituted this suit, charging adultery & desertion 
in & since 1886 : — Held : although there was in law 
no desertion prior to 1886, yet the. fact of liis taking 
up with another woman & starting in another 
home, & not contributing anything to her support, 
constituted desertion in <fc since 1886 ; & petitioner 
was entitled to a decree nisi for the dissolution of 
the marriage upon that ground, coupled with 
adultery. — Drew v. Drew (1891), 64 L. T. 810. 

2969. Discovery of adultery.] — Farmer v. 
Farmer, No. 2914, ante . 

2970. Resumption & continuance of adultery.] — 
Davis v. Davis, No. 2875, ante . 

2971. Cessation of correspondence.] — Stick- 
land v . Stickland, No. 2967, ante . 

2972. Cessation of occasional cohabitation.] — 
Garcia v. Garcia, No. 2856, ante . 

2973. Separation obtained mala fldes — Husband 
living abroad in adultery.] — Where the ct. was 
satisfied that resp. had mala fide persuaded his wife 
to agree to a temporary deed of separation for six 
months, <fc was now living abroad in adultery, a 
decree of divorce was granted to the wife, not- 
withstanding that the commencement of the 
desertion was calculated prior to the date on which 
the separation should have come to an end. — 
Harrison v. Harrison (1910), 54 Sol. Jo. 619. 

E . Continuance of Desertion, 

Effect of filing of petition or order of justices — 
Whether desertion terminated.] — See Sub-sect. 8, 
F. (6), post . 


2974*. During imprisonment.] — A., on Oct. 4, 
1854, deserted his wife, without reasonable excuse, 
& never returned to her again. On Nov. 16, 1856, 
he was arrested on a charge of felony, & was sub- 
sequently convicted & sentenced to four yearn’ 
penal servitude. Between Oct. 4, 1854, & Nov. 16, 

1 856, he was twice imprisoned for debt ; on the 
first occasion for seven, on the second for nineteen 
days. The above facts having been proved in a 
suit by the wife, commenced before the expiration 
of the term of penal servitude, for dissolution of 
marriage, on the ground of adultery & desertion : — 
Held : after consideration, the husband had been 
guilty of desertion for two years & upwards. — 
Astrope v, Astrope (1859), 29 L. J. P. & M. 27. 

2975. Manifest intention to desert.] — In a 

wife’s suit for dissolution on the ground of adultery 
& desertion, it appeared that resp. when he left 
his wife stated to her that he was going to Ireland 
for a week’s shooting, but in fact ho went to 
Australia to escape arrest on a charge of embezzle- 
ment. Up to the time of his flight he had been 
carrying on an adulterous intercourse with a woman 
with whom he made arrangements to go away, 
& he was found living in adultery with another 
woman at Sydney. Subsequently he was brought 
back to this country in custody, tried, & sentenced 
to ten years’ penal servitude : — Held : the circum- 
stances under which resp. left his wife constituted 
desertion, & the desertion would continue not- 
withstanding the fact that he was brought back to 
this country in custody & prevented by his im- 
prisonment from returning to his wife. — Drew v. 
Drew (1888), 13 P. D. 97 ; 57 L. J. P. 64 ; 58 
J,. T. 923 ; 36 W. R. 927. 

Anrmtation.8 : — Apld. Wynne r. Wynne, [1898] P. 18. Distd. 

Wiltum v. Wilson (1908), 72 J. P. 112. 

2976. Same' state of tilings must continue.] — 

Ivayv. Kay, No. 2850, ante . 

2977. Intermittent visits after wilful desertion — 
No intention to resume cohabitation.] — Where a 
husband has wilfully separated from liis wife with- 
out her consent, intermittent visits by him to her 
during the statutory period necessary for desertion, 
without the intention on liis part of remaining, or 
of resuming marital intercourse, does not con- 
stitute a return to cohabitation. — Thurston v. 
Thurston (1910), 26 T. L. R. 388. 

Necessity for withdrawal from existing state of 
cohabitation.] — Sec Sub-sect. 8, B. (6), ante . 

F . Termination of Desertion . 

(a) In General . 

Refusal to resume cohabitation.]— See No. 2929, 

ante. 

Entry into deed of separation.] — See No. 2944, 
ante. 

(b) Effect of Petition in Matrimonial Court or 

Order of Justices . 

2978. General rule.] — Kayv. Kay, No. 2850, ante . 

2979. .] — (1) Desertion as contemplated 

by the Matrimonial Causes Act, 1857 (c. 85), must 
be persistent for two years, & cannot be relied 
on by a spouse who has so acted as to prevent 
the time from running. 

(2) The insertion in orders of justices, made 

during resp.’s absence at the war, & 
there was no continuous period of 3 
years during which resp. could be held 
to have habitually A without just 
cause left petitioner without reasonable 
maintenance. — Morris v. Morris, 
[1920] N. Z. L. R. 706.- N.Z. 
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r. During absence on military ser- 
vice .) | — In 1917 resp. wont to the 
war, & petitioner received a com- 
pulsory allotment from his pay of 8s. 
day, & further received from the 


Defence Department 3s. per day 
separation allowance & Is. 6a. per day 
for each of her two children. These 
aymonts ceased In 1919 on his return, 
inee his return resp. had not contri- 
buted to petitioner’s support : — Held : 
there was no continuing desertion 
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Set t, 5 , — Matrimonial offences and remedies there - 
/or: Sub-secL 8, F, (6), O, (a) cfc (/>). ] 

under the Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), of the non-cohabitation provision 
is unnecessary in cases of desertion or neglect to 
maintain. If inserted it puts an end to any 
desertion on the part of the husband that may have 
commenced within Matrimonial Causes Act, 1857 
(c. 85). 

(3) Justices should not grant such orders where 
the wife’s safety does not require it, A where a 
maintenance order is sufficient. — Dodd v, Dodd, 
LI 900] P. 189 ; 75 L. J. P. 49 ; 94 L. T. 709 ; 70 
J. P. 103 ; 54 W. It. 541 ; 22 T. L. It. 484 ; 50 
Sol. Jo. 528. 

Annotations : — As to (1) Distd. Bristol Union Urdus. v, 
Paddington Urdus. (11)06), 70 J. P. 447. Consd. Fallen v. 
Fades, [10061 1’. 326. Folld. Wilson v . Wilson (1908), 
99 L. T. 307. Apprvd. Hard man v, Harriman, [1909J P. 
123. Reid. Taylor v. Taylor (1907), 23 T. L. K. 666. 
As to (2) Folld. Robinson t\ Robinson, [1919] P. 362. 
Consd. Timmins v. Timmins, [191})] P. 76. Retd. Harriman 
r. Harriman, [1909] 1*. 123. 

2980. — — .] —Where proceedings are pending 
in the Divorce Div. of the High Ot. between 
husband A wife, justices ought not to entertain 
any application by the wife against her husband 
under Summary Jurisdiction (Married Women) 
Act, 1895 (e. 39). In Oct. 190(1, a husband filed 
a petition for divorce, A an order was made for a 
weekly payment of alimony to the wife pendente 
Hie . The weekly payments were made down to 
Jan. 4, 1907. On Feb. 19, 1907, an order was 
made by the President that petitioner should 
pay resp. her taxed costs, A should deposit £20 in 
ct. as security for the wife’s costs, A the usual 
order was made stay ing the suit until the order was 
complied with. On Apr. 1 5, 1 907, a summons was 
taken out by the wife under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), s. 4, 
on the ground that the husband had deserted her. 
The justices made an order, dated Apr. 22, for 
separation & maintenance. A recited in the reasons 
they gave for tlieir decision that “ the husband 
not going on with his proceedings in the High Ct., 
that ct., by the registrar, ordered a stay of pro- 
ceedings therein ” : — IJeld : as the divorce suit 
was still pending, there could be no desertion, A 
the justices had no jurisdiction to make the order. 

- -Ckaxton v. Craxton (1907), 71 J. P. 399 ; 23 
T. L. R. 527 ; 51 Sol. Jo. 484, D. C. 

2981. Whether desertion terminated— Filing of 
petition.] - - A wile's petition for dissolut ion of 
marriage by reason of cruelty A adultery was, by 
leave of the ct., withdrawn A petition afterwards 
filed for dissolution of marriage by reason of the 
same adultery A also by reason of desertion for 
two years, w hich had not accrued at the date of t he 
first petition.- — Knapp v. Knapp (1880), 0 P. I). 
10 ; 49 L. J. P. 09 ; 43 L, T. 384 ; 29 W. It. 80. 
Annotation : — Consd. Kay r. Kay, [1901] P. 382. 

2982. — .J---' Where an undefended suit, 

in which no appearance had been entered on behalf 
of resp., for dissolution on the ground of resp.’s 
adultery A cruelty, was part heard, A the ct. was 
satisfied with the evidence adduced on behalf of 
petitioner in confirmation of the charge of adultery 
alleged against resp., but adjourned the case for 
the production of further evidence as to the alleged 
charges of cruelty, the ct. granted leave to amend 
the petition by adding a charge of desertion, the 
requisite two years, though complete at the time 
of the making of the application, not having been 
completed until subsequent to the filing of the 
petition in the suit. — K ettlewell v. Kkttlewell 
(1880), 41 L. T. 737. 

Annotation : — Consd. Kay v. Kay, [1904] P. 382. 


—.] — Wood v, Wood, No. 

post, 

2984. — .] — A petition presented by a 

wife for dissolution on the ground of adultery A 
cruelty was filed in Aug. 1880. In June, 1880, 
resp. deserted his wife A had never afterwards 
returned to cohabitation, A in July, 1888, she 
obtained leave to amend her petition by adding 
a charge of desertion. The ct. at the hearing, 
when the charge of cruelty was abandoned, declined 
to entertain the charge of desertion on the ground 
that the cause of action was not complete at the 
time of filing the petition, A while ready to grant 
a judicial separation on the ground of adultery : — 
Held : further relief could only be obtained by 
filing a fresh petition. — Lapinoton v, Lapington 
(1888), 14 P. D. 21 ; 58 L. J. P. 20 ; 59 L. T. 008 ; 
52 J. P. 727 ; 37 W. 11. 384. 

Annotations Consd. Kay v. Kay, [1904] P. 382. Folld. 

.Stevenson v Stevenson, 11911] P. 191. 


2985. Kay v, Kay, No. 2850, ante . 

2986. - — — — .1- The filing A prosecution of 
a suit for judicial separation precludes petitioner 
from successfully pleading that the period of 
desertion was running during the time the suit was 
being maintained. — Stevenson v. Stevenson, 
[19J1J P. 191 ; 80 L. J, P. 137 ; 105 L. T. 183 ; 
27 T. L. U. 517, 0. A. 

2987. .]— A woman who has obtained 

a decree for judicial separation by reason of her 
husband’s adultery may afterwards obtain a 
dissolution of the marriage on the grounds of 
desertion prior to the petition for judicial separation 
A of adultery subsequent to such decree. — 
Fullerton v. Fullekton (1922), 39 T. L. R. JO. 

2988. — Order oi justices.! - A. deserted his 
wife, A cohabited with another woman. On two 
occasions he was taken before magistrates, A 
compelled to contribute to his w T ife’s support : — 
Held ; nevertheless, she was entitled to a dis- 
solution of her marriage by reason of her husband’s 
adultery coupled with his desertion.- ~ Oliver v, 
Oliver (1859), 5 Jur. N. S. 000. 


2989. — - Non-cohabitation clause.] — 

Although it is provided by Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 5 (a) that 
an order of a ct. of summary jurisdiction made 
under that Act, that appet. is no longer bound to 
cohabit with her husband, is, while in force, to have 
the e licet in all respects of a decree of judicial 
separation, such order cannot extend, abridge, 
or alter tlm jurisdiction of the Divorce Div. of the 
High Ct. of Justice under the Matrimonial Causes 


Acts. 


An order w r )is obtained by a married woman 
against her husband from justices, under the Act 
of 1895, on the ground of desertion. Such desert ion 
need not continue for two years. Subsequently 
a state of things arose which constituted desertion 
for t wo years under the Matrimonial Causes Act, 
1857 (c. 85): — Held: the order of the justices 
need not be taken into consideration in determining 
whether there had been desertion of which the 
High Ct. would take cognisance. — Smith V. Smith, 
LI 905] P. 249 ; 74 H. J. P. 113 ; 93 L. T. 457 ; 54 
W. It. 220. 

Annotations : — Consd. Dodd v. Dodd, [1906] P. 189. Folld. 

Fallow v. Fallow, [1906] J*. 320. N.F. Harriman v. Harri- 
man, [1909] P. 123. 

2990. - - - - — .] — Dodd v . Dodd, No 

2979, ante, 

2991. — Clear intention to desert.] — 

Where a husband leaves his wife in circumstances 
which clearly point to an intention to desert her, 
the fact that she subsequently applies to a ct. of 
summary jurisdiction A obtains a separation order 
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there is not a, bar to her right to plead such deserton 
under Matrimonial Causes Act, 1857 (c. 85), &, 
after two years, upon proof of adultery, to obtain 
against her husband, who has continued to desert 
her, a decree of divorce. — Failks v. Failks, [1900] 
P. 320 ; 75 L. J . P. 95 ; 95 L. T. 5 17 ; 22 T. L. K. 
087. 

Annotations : — Distil. Taylor r. Taylor (11)07), 23 T. L. R. 

566. Dbtd. Wilsou v. Wilson (1908), DO L. T. 307. N.P. 

Harr im an v. Harriinan, 11909] 1*. 123. 

2992. Two years’ desertion com- 
plete before order.] — A wife having been deserted 
by her husband for more than two years, obtained 
from a ct. of summary jurisdiction a separation 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (e. 39). She subsequently dis- 
covered that her husband had both before & after 
the separation order committed adultery. She 
then filed a petition for divorce : — Held : as there 
bad been desertion for two years & upwards at 
the time when the separation order was made, 
<fc as her husband had then committed adultery, 
the jurisdiction of the ct. was complete, 6c, as she 
was unaware of her husband’s adultery at the time 
when she obtained the separation order, the latter 
was no bar to her setting up the desertion with his 
adultery as a ground for divorce. — Lett v. Lett 
(1907), 23 T. L. K. 509 ; 51 Sol. Jo. 532. 

Annotation:- — Folld. ( Tinnier v. Churner UD12), 100 L. T. 

2993. - • A husband deserted his 

wife, 6c she applied to justices under the Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
for an order upon him for the payment to her of 
an allowance. The justices made an order for 
separation & also for the payment of an allowance. 
The husband, who was living in adultery with a 
woman, made some payments under the order, 6c 
some years afterwards he was committed for non- 
payment. of arrears of the allowance, 6c the wife 
filed a petition for divorce upon the ground of his 
.adultery 6c desertion. Subsequently she agreed 
to accept a smaller sum than the full amount 
due for the arrears of the allowance, 6c ho was 
released from prison : — Held : after the order of 
the justices there was no desertion, & the petition 
for divorce upon l hat ground must fail. — Taylor v . 
Taylor (1907), 23 T. L. Jl. 500 ; 51 Sol. Jo. 515 ; 
71 J. P. Jo. 244. 

2994. - — .j- A wife obtained an 

order from the justices under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), under 
which she was to live separate 6c apart from her 
husband, the grounds upon which the order was 
granted being his desertion. The desertion took 
place within two years before the order was made. 
The husband subsequently committed adultery, 
6c the wife, after tho expiration of two years from 
the date of the separation order, filed a petition for 
divorce : — Held : the husband had not been 
guilty of desertion for two years 6c upwards, as 
required by statute, 6c the wife was not entitled 
to a decree of divorce. — Wilson v. Wilson (1908), 
99 L. T. 307 ; 72 J. P. 112 ; 21 T. L. It. 250 ; 52 
Sol. Jo. 283. 

2995. - .] —(1) In July, 1905, resp. 

deserted petitioner & never returned to her or 
contributed to her support. In Mar. 1900, a 
stipendiary magistrate, upon the complaint of 
petitioner that resp. had deserted her, made an 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 5, that i*OBp. should 
pay a specified weekly sum to petitioner for her 
support ; the order contained also a provision 
under s. 5 (a) of the Act that petitioner should no 

J — VOL. XXVII. 


longer be bound to cohabit with resp. In 1907 
resp. committed adultery, & in Dec. 1907, petitioner 
presented a petition for dissolution of the marriage 
on the grounds of adultery 6c of desertion for two 
years without reasonable excuse : — Held : the 
effect of the non-cohabitation clause in tho 
magistrate’s order was to prevent the continuance 
of the desertion after the date of the order ; there 
had therefore not been desertion without reason- 
able excuse for two years by resp. so as to satisfy 
the requirements of Matrimonial Causes Act, 
1857 (c. 85), s. 27 ; 6c petitioner was not entitled 
to a decree for dissolution of the marriage. 

(2) Where a married woman applies for an order 
under Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), s. 5, upon the ground of desertion 
only, a non-cohabitation clause is in general an 
inappropriate remedy 6c should not be inserted 
in the order.— Ha mu man v. Harriman, [1909] 
P. 123 ; 78 L. J. P. 02 ; 100 L. T. 557 ; 73 J. 1\ 
193 ; 25 T. L. It. 291 ; 53 Sol. Jo. 205, 0. A. 

Annotation* As to (1) Expld. Stevenson v. Stevenson. 
I1HI1J 1\ 191. Distd. Churner v. Churner (1912), 106 
L. T. 769. Consd. Robinson r. Robinson, 11919J 1*. 352. 
Rcfd. Eastbourne Urdus, v. Croydon Urdus., [1910] 2 
K. R. 16 ; Timrnins r. Timmins, [1919] P. 75 ; Rutherford 
v. Rutherford, 11922] 1\ 144. 


2996. — ! — .] — A wife obtained from 

justices, under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), an order in her favour 
on the ground of her husband’s desertion for a 
period of two years & over, 6c that order contained 
a non-cohabitation clause. Subsequently tho 
husband committed adultery : — Held : as there 
had been desertion for two years when the separa- 
tion order was made , & as tho husband had been 
guilty of adultery, petitioner was entitled to her 
decree. — Churner v. Ciiurner (1912), 100 L, T. 
709 ; 28 T. L. It. 318. 


2997. — — .] — Niland r. Niland, No. 

3038, post. 


2998. .] — Hobinson r. Kobin- 

son. No. 0133, p°sh 


2999. Clause subsequently struck 

out.] — A wife whose husband had deserted her 
in June 1910, obtained in July 1910, a separation 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 5. The order provided 
inter alia , that she should no longer be bound to 
cohabit with her husband. In Apr. 1919, the 
order was varied on the wife’s application with 
notice to the husband, & the “ non-coliabitation 
clause ” was struck out. In June 1921, tho wife 
presented a petition for dissolution of marriage, 
alleging adultery 6c desertion for two years & 
upwards : — Held : although the effect of the “ non- 
cohabitation clause ” in the order had been to 
prevent the continuance of desertion from July, 
1910, until Apr. 1919, the husband’s continued 
absence from the wife for two years 6c upwards 
after lie was aware that the clause had been struck 
out of the order constituted such desertion as, 
coupled with proof of adultery, entitled the wife 
to a decree nisi for dissolution of marriage.- — 
Boulton v. Boulton, [1922] P. 229 ; 91 L. J. P. 


157; 127 L. T. 558 ; 38 T. L. K. Oil. 


6 \ Defences to C/uirge of Desertion* 
(a) Separation by Consent . 

See Sub-sect. 8, B. ( d ), (<7), ante • 

(b) Offer to resume Cohabitation . 
See Sub-sect. 8, B. (e) ii. & iii.j ante. 
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Sect. 5 * — Matrimonial offences and remedies there- 
for : Sab-sect. 8, G. (c)> H . <£? I. Sects . 6 7 : 

Sab-sects. 1 2,] 

(c) Reasonable Cause for Withdrawal from 

Cohabitation. 

Reasonable cause for withdrawal as defence to 
suit for restitution of conjugal rights, see Sect. 5, 
sub-sect. 1, F. ( b ), ante . 

3000. General rule.] — In answer to a petition 
for judicial separation on the ground of desertion, 
resp. may set out facts showing that there was 
reasonable cause for the desertion, but such facts 
should be stated succinctly. — Hill v . Hill (1801), 
33 L. J. P. M. A A. 187 ; 10 Jur. N. H. 371. 

3001. Necessity to show reasonable cause.] — 
A h^aband who withdraws from cohabitation with 
his wife may be guilty of the offence of “ desertion ” 
within Matrimonial Causes Act, 1857 (c. 85), 
although he continues to supj>ort her. Desertion 
“ within cause ” means “ without reasonable 
cause.” Such reasonable cause is not necessarily 
a distinct matrimonial offence on which a decree 
of judicial separation or dissolution could be 
founded ; but it must be grave A weighty. Mere 
frailty of temper & habits which are distasteful to 
a husband, are not reasonable grounds for depriving 
a wife of the protection of his home A society. — 
Yeatman v. Yeatman (1808), L. It. 1 P. A D. 489 ; 
37 L. J. P. A M. 37 ; 18 L. T. 415 ; 10 W. R. 734. 
Annotations Consd. Oldroyd v. Oldroyd, [189G] P. 175. 

Befd. Cowley v. Cowley (1897), Times. Pel). 3 ; Frowd v. 
Frowd, 11904] P. 177 ; Fisk r. Fisk (1920). 122 L. T. 803. 
Mentd. Yeatman v. Yeatman (1870), L. It. 2 P. Si 1). 187. 

3002. .] — Frowd v. Frowd, No. 0100, post. 

3003. What is “ reasonable cause ” — Conduct 
falling short of matrimonial offence — Not mere 
frailty of temper & habits.] — Yeatman v . Yeat- 
man, No. 3001, ante. 

3004. Belief that wife Impotent.] — The 

parties were married in Dec. 1808. in May, 1809, 
petitioner separated from resp., she being, as he 
alleged, either incapable or unwilling to consum- 
mate the marriage. Tliree years afterwards resp. 
formed an adulterous connection with co-resp., 
A gave birth to a child. At the hearing she was 
called as a witness in her own behalf, A attributed 
the fault of the non-consummation of the marriage 
to x >e titi° ner * The ct., being satisfied that 
petitioner had separated from resp. in consequence 
of the bond fide belief that the incapacity lay with 
her : — Held : he had not been guilty of such 
desertion or wilful separation without reasonable 
excuse, as should disentitle him to a decree for 
dissolution of his marriage. — O usky v. Oi/sey 
A Atkinson (1874), L. R. 3 P. A D. 223 ; 43 
L. J. P. A M. 35 ; 30 L. T. 911 ; 22 W. K. 55(5 ; 
subsequent proceedings (1875), 1 P. D. 5(5. 

Annotations : — Consd. Synge v. Synge, 119001 P. 180 ; l)avia 
v. Davis, [191 8 J P. 85 ; Wickins v, wickins, 11918] P. 265. 
Reid. Russell v. Russell, [1924] A. C. G87. Mentd. Otway 
t>. Otway (1888), 13 1\ 1>. 141. 

3005. Not refusal of wife to exonerate 

suspected rival.] — The husband withdrew from 
cohabitation, A refused to return A live with his 
wife, unless she wrote a letter exonerating a certain 
lady of whom she had reason to be jealous. The 
wife, having grounds for believing that her 
suspicions were well founded, refused to comply 
with the condition, but was desirous to live with 
her husband, A pressed him to return to co- 
habitation. The husband occasionally met A 
corresponded with her, but persisted in his refusal 
to live with her : — Held : the denial of consortium 


by the husband amounted to desertion, A the 
desertion was without reasonable excuse. — D allas 
v. Dallas (1874), 43 L. J. P. & M. 87 ; 31 L. T. 271. 

3006. Not conviction & imprisonment of 

wife for criminal offence.]— : the con- 
viction of a wife for an offence against the criminal 
law is no justification for refusing further cohabita- 
tion with her, A, if such refusal conduces to her 
adultery, the ct. will not grant her husband a 
dissolution of his marriage. 

The conviction A imprisonment of a husband or 
wife for an offence against the criminal law is no 
justification to the other party for refusing to live 
with him or her. However painful it may be for 
a respectable man to have a wife who has been 
convicted of felony, such conviction does not in 
this ct. justify him in deserting her. ... In this 
case I have to consider not only whether there 
was desertion by the husband without legal ex- 
cuse . . . (Sir James IIannen, P.). — Williamson 
v. Williamson (1882), 7 P. D. 7(5 ; 51 L. J. P. 54 ; 
46 L. T. 920 ; 30 W. R. 616. 

3007. Refusal to comply with restitution 

decree.] — Russell v. Russell, No. 2960, ante. 

3008. Petitioner’s cruelty — Apprehension 

of physical restraint.] — In an action by a husband 
against his wife for divorce on the ground of 
desertion for the statutory period, it appeared that 
she had left him because of conduct on his part 
causing her mental distress sufficient to interfere 
with her restoration to health, A because of menaces 
by him sufficient to create in her a well-founded 
apprehension of physical restraint A culminating 
in an act of violence against her person : — Held : 
she had reasonable cause for leaving her husband’s 
house A for declining to return to it. — Mackenzie 
v. Mackenzie, [1895J a. O. 384, II. L. 

Annotations : — Consd. he Mackenzie, Mackenzie v. Edwards - 
Moss, [1911] 1 Ch. 578. Befd. Synge v. Synge, 11900] 
P. 180 ; Groeno v. Greene (191 G), 115 L. T. 127. Mentd. 
Oldroyd v. Oldroyd, [1896] P. 175 ; Russell v. Russell, 
11897 J A. C. 395 ; Harnett v. Harnett [1924] P. 126. 


3009. Refusal to permit marital inter- 

course.] — Synge v. Synge, No. 3631, post. 

3010. Statement made before marriage — 

Regarding paternity of child born in wedlock.] — 
Where a husband had deserted his wife on account 
of a statement made before marriage as to the 
paternity of a child born in wedlock : — Held : this 
was not a reasonable cause or excuse. — Holt v. 
Holt (1908), 53 Sol. Jo. 84 ; 72 J. P. Jo. 580, D. C. 

3011. Not innocent contraction of venereal 

disease before marriage — Though communicated to 
spouse.] — The innocent contraction of a venereal 
disease by a wife before marriage, though com- 
municated to her husband, does not afford the 
husband sufficient ground for leaving his wife, 
A, therefore, is no defence to her complaint to a 
ct. of summary jurisdiction for maintenance on 
the ground of desertion. — Butler v. Butler, 
[1917] P. 244 ; 86 L. J. P. 135 ; 117 L. T. 542 ; 
33 T. L. R. 494 ; 61 .Sol. Jo. 631, D. 0. 

3012. Making of monetary allowance — No de- 
fence.] — A wife is entitled to the society A pro- 
tection of her husband, A if, after refusing to live 
with her, lie gives her an allowance, the payment 
of such allowance to her is no answer to the charge 
of wilful desertion. — Macdonald v . Macdonald 
(1859), 4 Sw. A Tr. 242 ; 164 E. R. 1508. 

Annotation : — Befd. Cowley v, Cowley (1897), Times , Feb, 3. 

3013. .] — Yeatman v. Yeatman, No, 

3001, ante. 


PART XIII, SECT. 5, SUB-SECT. 8.- 

G. (c). 

s. What i8 reasonable came — 
Unfaith fulness of wife — 


' descried by her husband.] — Unfaithful- 
ness of a wife deserted by her husband 
during the five years following the 
di'Hertion is a just cause for the husband 


keeping away from the wife even If the 
husband did not know it. — D ouglas v. 
Douglas (1903), 23 N. Z. L. R. 584,— 

N.Z. 
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B . Evidence . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 198. 

3014. Decree in previous suit.] — Stoate v. 
Stoate, No. 2671, ante, 

3015. Order of justices.] — A wife obtained an 
order from justices, under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 5 (a), that she 
was no longer bound to cohabit with her husband 
on account of his desertion. More than two years 
after the desertion & the order she filed a petition 
for divorce, the husband having committed 
adultery since the order. The ct. pronounced a 
decree nisi for divorce upon the ground of the 
adultery & desertion for two years. — Levy v. 
Levy (1904), 21 T. L. K. 157. 

Annotation : — Refd. Dodd v. Dodd, [1006] P. 189. 

I. Remedies, 

Note. — It is no longer necessary for a wife to prove 
desertion & adultery ; adultery of the husband alone 
being a sufficient ground for divorce, See Supreme 
Court of Judicature {Consolidation) Act, 1925 (c. 49), 
s, 176 ( b ), 

Judicial separation — Desertion without cause for 
not less than two years.] — See Supreme Court 
Judicature (Consolidation) Act (c. 49), s. 185 (1). 

Divorce.] — See Note above. 


withhold a decree of dissolution of marriage on the 
ground of the suppression of material facts by a 
petitioner, when it appears upon all the facts being 
disclosed to the ct. that the petitioner is entitled 
to a decree. A petition contained two charges of 
adultery, & alleged that neither of them had 
been condoned. The Queen’s Proctor intervened 
& proved condonation of one adultery but not 
of the other, & the ct. made a decree absolute 
on the ground of the uncondoned adultery, not- 
withstanding the suppression of the material fact 
of condonation of the other adultery. — Alexandre 
v, Alexandre (1870), L. It. 2 P, & D. 164 ; 39 
L. J. P. & M. 84 ; 23 L. T. 268 ; 18 W. K. 1087. 
Annotations : — Consd. Butler v, Butler (1890), 15 P. D. 66 ; 
Bernstein v. Bernstein, [1893] P. 292. Expld. Rogers v, 
Rogers. 11891] P. 161 ; Roche v. ltoehe (1905), 21 T. L. R. 
332. Consd. Hunter v. Hunter, [1905] P. 217. Refd. 
Brooke v. Brooke (1912), 28 T. L. R. 314. 


Absence of consummation of marriage — Whether 
bar to suit — On ground of adultery .] — See Nos. 
2697-2701, ante. 

On ground of desertion .] — Sec No. 

2838, ante. 

Defences to suit for restitution of conjugal rights.] 

— See Sect. 5, sub-sect. 1, F., ante. 

Defences to charges of cruelty .] — See Sect. 5, 
sub-sect. 2, E., ante. 

Defences to charge of desertion .] — See Sect. 5, 
sub-sect. 8, Cl., ante. 


Sect. 6. — LEGITIMACY DECLARATIONS. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 188; Bastardy, Vol. III., 
pp. 369, 370, Nos. 100-121. 


Sect. 7.- BARS TO RELIEF. 

Sub-sect. 1. — In General. 

3016. Disorderly conduct after separation.] — 
Pltf. sued her husband, after affirming that she 
had a right to be restored to his home & marital 
affection. Pltf. was married to deft, in 1812 ; 
soon after which a separation, by mutual consent, 
took place, deft, allowing her a specific sum 
annually. Deft, opposed the libel & pleaded the 
disorderly conduct of his wife as a bar to the libel ; 
— Held : Mrs. D. was not entitled to her remedy of 
restitution of conjugal rights, partly in consequence 
of the length of time between the separation of the 
parties, but more especially on account of her 
conduct since she & deft, separated. — Draper v. 
Draper (1837), 1 Jur. 872. 

3017. Pendency of appeal in previous suit.] — 
Evans v. Evans & Robinson, No. 3027, post. 

3018. Failure of proof.] — On the husband’s 
petition for dissolution, co-resp. put the charge of 
adultery in issue ; but the wife did not answer the 
petition. On trial of the issue, the jury found a 
verdict of adultery against co-resp. ; <fc the judge 
ordinary, not being satisfied that the adultery was 
proved by the evidence, refused to make a decree 
against the wife but permitted petitioner to 
amend his evidence if he could. — Dolby v. Dolby 
& Hewitt (1861), 2 Sw. & Tr. 228 ; 30 L. J. P. M. 
& A. 110 ; 3 L. T. 679 ; 9 W. R. 476 ; 164 E. R. 
982. 

3019. Suppression of material facts — Petitioner 
otherwise entitled to relief.] — Matrimonial Causes 
Act, 1860 (c. 144), s. 7, does not empower the ct. to 


Sub-sect. 2. Insanity. 

See , generally. Lunatics. 

3020. Restitution suit — Cohabitation unsafe.] — 

The wife libelled for restitution of conjugal rights. 
The husband alleged the wife’s insanity A a morbid 
hatred towards himself which rendered cohabita- 
tion unsafe. The wife’s responsive allegation 
allowing that she had been insane, but asserting 
her recovery ' & denying the facts on which the 
husband relied to show continuance on insanity, 
admitted to x)roof. — Hayward v. IIayward 
(1858), 1 Sw. & Tr. 81 ; 31 L. T. O. S. 24 ; 6 

W. R. 638 ; 164 E. R. 638. 

Annotation : — Held. Russell v. Russell, [1895] P. 315. 

3021. .] — In a wife’s petition for re- 

stitution of conjugal rights the husband’s answer 
alleged all the circumstances & the evidence in 
a former suit for judicial separation, on the ground 
of his wife’s cruelty. It also alleged that the 
husband allowed his wife £260 a year to live 
separately from him, & it set out at a great length a 
series of subsequent acts tending to show his wife’s 
insanity. The ct., on motion to reform the answer, 
directed all the particulars of the cruelty <& the 
former suit to bo struck out, & the fact of the suit 
simply to be pleaded. It also struck out the allega- 
tion of the allowance ; &, as to the insanity, 

directed that only such facts should be pleaded as 
tended to show that it was unsafe for the husband 
to live with his wife. — Radford v. Radford 
(1869), 20 L. T. 279. 

Annotation : — Consd. Fisk v, Fisk (1920), 122 L. T. 803. 

3022. Judicial separation — Inference of Insanity 
from petitioner’s evidence.] — Where the evidence 
on behalf of petitioner discloses facts from which 
resp.’s insanity may be inferred, the ct. will re- 
quire to be satisfied that such facts admit of a 
different explanation, before it will make a decree 
in favour of petitioner. — Hall v. Hall (1864), 3 


PART XIII. SECT. 7, SUB-SECT. 1. 

t. Nullity -—Separation order,] — A 


summary separation order obtained 
by reap, against petitioner is not in 
itself a bar to a petition for nullity of 


larriairo on the ground of the m&l- 
>rmation of resp. — A. v. A. (1915), 34 
r. Z. L. R. 1039.— N.Z. 

Y 2 
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Sect. 7 — Bars to relief: Sub-sects . 2 6c 3, A. (a), (b), 

(o) & (m 

Sw. A Tr. 347 ; 33 L. J. P. M. & A. 05 ; 0 L. T. 
810 ; 164 E. R. 1309. 

Annotation : — Consd. Baron v. Baron (1908), 24 T. L. K. 

273. 

3023. Dissolution of marriage — Adultery before 
Insanity.] — The ct. refused to allow a husband to 
proceed with a petition against his wife, who was 
a lunatic, for the dissolution of their marriage on 
the ground of adultery, alleged to have been 
committed by her previous to her lunacy. — 
Bawoen v. Bawden (1862), 2 Sw. A Tr. 417 ; 
31 L. J. P. M. A A. 94 ; 6 L. T. 27 ; 8 Jur. N. 8. 
157 ; 10 W. R. 292 ; 164 E. R. 1057. 

Annotation: — N.F. Mordaunt v. MoncreiJffe (1874), L. R. 

2 Sc. & Div. 374. 

3024. Incapacity to understand act alleged 

— Intermittent mania.] — (1) To a suit by the wife 
for dissolution of marriage on the ground of 
cruelty & adultery, resp. pleaded that at the time 
of the commission of the offences alleged he was 
a lunatic A of unsound mind, A incapable of 
understanding their nature A consequences : — 
I Feld: — such plea was not proved by evidence 
that resp. suffered from intermittent or recurrent 
mania. 

(2) Qu. : whether proof of the commission of 
the offences charged under the influence of per- 
manent insanity would constitute a defence to 
the suit.- Hanbuey v. II anbury (1892), 8 

T. L. R. 559, (-.A. 

Annotation Reid. Fisk v. Fisk (1920), 122 L. T. 803. 

3025. Delusions.] — (1) In a petition 

by the husband for a dissolution of the marriage 

on the ground of the wife’s adultery, the guardian 

ad litem of the wife, who was insane at the time 

of the presentation of the petition, pleaded that 

if she had committed adultery she was not- of 

* 

sound mind or responsible for her actions at the 
time, A that- she w r as incapable of understanding 
the guilty nature of her acts, A legally incompetent 
to consent to them : — Held : though the wife 
might have been subject to insane delusions on 
some points, if at the time she committed adultery 
she was capable of appreciating the nature of 
the act A its probable consequences, her insanity 
w as not a defence to the petition. 

(2) Qu. : whether such insanity as would entitle 
deft, in an indictment for a criminal offence to 
an acquittal would constitute a valid answer to 
a suit for divorce on the ground of adultery. — 
Yarrow' v. Yarrow, [1892] P. 92 ; 61 L. J. P. 
69 ; 66 L. T. 383 ; 8 T. L. R. 215. 


8itb-sect. 3. — Absolute Bars. 

A. lies judicata ; Estoppel. 

{a) In General. 

See , generally , Estoppel, Vol. XXI., pp. 159 
el scq. 

3026. Dissolution suit — Previous Judicial separa- 
tion.] — A wife, in answer to the husband’s peti- 
tion for dissolution on the ground of adultery, 
pleaded that in a former suit she had been judi- 
cially separated from him. The ct. refused to 
hold the prior decree as a bar to the husband’s 
suit. — Yeatman v. Yeatajan A Rujumkll (1870), 
21 E. T. 733. 

Whether desertion terminated — By proceedings 


in matrimonial court or order] of Justices.] — See 

8ect. 5, sub-sect. 8, F. (6), ante . 

{b) Previous Findings of Fact. 

See , generally , Estoppel, Vol. XXI,, p. 163, 
Nos. 222-224. 

3027. Suit for dissolution — Same evidence as in 

former suit — For Judicial separation.] — The 

answer t-o a x)etition for a dissolution of marriage, 
by reason of the wife’s adultery, pleaded that the 
husband had instituted, in the Ct. of Arches, a 
suit for a divorce a mensd ct thoro , on the ground 
of the same acts of adultery, A that judgment had 
been given against him for defect of proof of the 
adultery. It also pleaded that the husband had 
appealed from that judgment to the Privy Council : 
— Held: (1) by such judgment the husband was 
not est opped from bringing a suit for dissolution of 
marriage ; (2) the pendency of the appeal was no 
bar to such a suit. — Evans v. Evans A Robinson 
(1858), 1 Sw. A Tr. 173 ; 27 L. ,1. P. A M. 57 ; 31 
E. T. O. 8. 170 ; 6 W. R. 640 ; 104 E. R. 680. 
Annotations : — As to (1) Consd. Ciocoi v. Ciocci (1860), 29 

L. J. I*. M. & A. 60 ; Finuoy v. Finney (1868), L. R. 1 

V. A: I). 483. 

3028. .] — Wells v. Wells & 

Hummerston (1863), 32 L. J. P. M. A A. 65, n. 

3029. .] — Where there w r ere 

cross suits, A the wife in her suit, which was for 
a judicial separation on the ground of cruelty, 
was by the verdict of the jury acquitted of the 
charges of adultery alleged in the husband’s 
answer, the ct. refused to allow this verdict to 
be pleaded in answer to the husband’s petition 
for dissolution in which the same acts of adul- 
tery were charged. — B ancroft v. Bancroft A 
Rumney (1861), 3 8w. A Tr. 597 ; 34 L. J. P. M. 
A A. 14; 164 E. R. 1407. 

Annotation : — Refd. Butler r. Butler, [1894] P. 25. 

3030. .] — A wife petitioned for 

judicial separation on the ground of cruelty, A 
the charges of cruelty being traversed by the hus- 
band, the ct. found that they were not proved, A 
dismissed the petition : — Held : she was estopped 
from setting up the same charges of cruelty 
coupled with adultery in a subsequent petition 
for dissolution. Finney v. Finney (1868), L. R. 
1 P. A 1). 483 ; 37 L. J. P. A M. 43 ; IS L. T. 489. 

Annotation s : — Consd. Harriman v. Harriman, L1909] 1*. 

3 23. Refd. tttokea v. Stokcfi, [1911] P. 195. 

3031. Same allegations as in prior suit — 

For dissolution — Additional evidence.] — A wife 
had liled a petition for a dissolution of marriage, 
on the ground of adultery, coupled with deser- 
tion A cruelty. The case was tried before the 
passing of Matrimonial Causes Act, 1859 (c. 61), 
which renders the wife competent to give evi- 
dence of desertion A cruelty. The full ct. refused 
to dissolve the marriage, on the ground that 
there was not sufficient evidence of desertion 
A cruelty, but pronounced a decree of judicial 
separation, on the ground of adultery. After 
the passing of Matrimonial Causes Act, 1859 
(c. 61), petitioner applied for leave to lile a 
second petition for a dissolution of marriage, 
containing the allegations that she had before 
failed to establish. The judge ordinary granted 
leave, but expressed a strong opinion that the full 
ct. would refuse to re-hear the case.— -Bevan v. 
Bevan (1859), 8ea. A 8m. 76 ; 4 Sw. A Tr. 265 : 

L. J. P. A M. 45 ; 164 E. R. 1517. 

3032. Charges against petitioner — Con- 


PART XIII. SECT. 7, SUB-SECT. 3, — against petitioner — Conclvsiveness of party had been cited as co-rcsp., tko 

A. (b). finding in previous suit.]— In a. previous petition had boon dismissed in conso- 

sui’t for dissolution of marriage insti- quence of alleged misconduct on 

30321. Suit for dissolution — Charges tuted by petitioner, in which another petitioner’s part Held : the ct. 
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elusiveness of finding in previous suit.] — Coniiapi 
v . CONRADI, Worrall & Way, No. 2764, ante . 

3033. .] — Butler v . Butler, 

No. 2760, ante . 

3034. Suit for restitution — Same charges as in 
previous suit — For Judicial separation — Identical 
issues triable by same evidence.] — B. petitioned 
for restitution of conjugal rights, C. in answer 
alleged (inter alia) B.’s adultery between certain 
dates. B. replied, by way of estoppel, that same 
charges of adultery had been put in issue in a suit 
for judicial separation brought by O. against him, 
in which she had failed to prove the adultery. 
On demurrer to this reply of estoppel : — Held: 
C. was not entitled, in answer to the petition for 
restitution, to allege same facts of adultery, 
which she failed to prove in the previous suit. 

Scmble : if the identical issue were triable by 
different evidence in the one case, & in the other, 
the doctrine of estoppel would not apx>ly.~- 
SOPWITU v. SOPWITH (1861), 2 Sw. & Tr. 100; 
30 L. J. 1\ M. & A. 131 ; 4 L. T. 256 ; 7 Jut. 
N. 8. 554 ; 164 E. It. 051. 

Annotation : — Consd. Bancroft r. Buncroft & Ktimncy 

(1864), 3 Sw. & Tr. 507. 

3035. Previous finding that no desertion existed — 

No bar to finding subsequent desertion.] — A pre- 
vious finding by a competent ct. that desertion 
at an earlier date had not been proved is no bar 
to a finding of desertion between same parties 
at a later date.— E roud v. Froud (1020), 123 
L. T. 176 36 T. L. R. 50.' 26 Cox, O. V. 605, 

I). C. 

(c) Admissions and Agreements as to Procee 

3036. Admission of validity of marriage in 
former proceedings.] — (1) Citation, in a suit of 
nullity of marriage, by reason of incurable im- 
potence, not sustained. Complainant having con- 
fessed the validity of the marriage in former 
proceedings for divorce, by reason of adultery, 
against him. 

(2) The length of time which has elapsed is, 
in itself, almost a bar ; for 1 do not remember 
any instance in which such a suit has been allowed 
to be instituted after such an interval. That a 
period of seven years should be allowed to elapse 
in a case, where even a very short cohabitation 
would have sufficed for the discovery, is not 
allowed by any principle, of the law with which I 
am acquainted (Sir William Scout). — Guest v. 
Shipley (falsely calling herself Guest) 
(1820), 2 Hag. Con. 321 ; 161 E. R. 757. 

Annotations : — As to (1) Consd. Anon. (1857), Pea. & Sw. 

295. As to (2) Apld. B ll v. B n (1854), Ecu. 

Ad. 248. Refd. Castleden v. Cast Icden ( I 8 (> 1 ), 9 H. L. Cas. 

187 ; W. (lalHoly called K.) t\ ii. (1870), 1 P. P. 405 ; 

G. v. M. (1885), 10 App. Cas. 174, n. 

3037. Dismissal of suit by consent — Fresh evi- 
dence.] — Scmble: an inhibition does not remain 
in force so as to prevent the inferior ct. from pro- 
ceeding on same, & also on additional facts in 
a subsequent suit, the original suit having been 
dismissed in the Ct. of Appeal by consent of 
parties. — Smyth v. Smytii (1831), 4 flag. Ecc. 
72; 162 E. R. 1374. 

3038. Subsequent suit involving same 
Charges.] — Husband filed a petition for dissolution 
of marriage in May, 1873. In July, 1874, the 
petition was dismissed before hearing on peti- 
tioner’s application, A with the consent of resp. 

should not take cognisance of what 
might havo been alleged at the former 
trial, & the judgment given on that 
occasion was no bar to tho granting of 
a decree. — Bannisteh v. Bannister 
(1894), 12 N. Z. L. R. 355.— N.Z. 


& co -resp. In Oct. 1878, petitioner filed a fresh 
petition, which included the charges of adultery 
against resp. & co-resp. contained in the first 
petition ; — Held : he was not precluded by the 
dismissal of the first petition from repeating 
those charges. — Hall v. Hall & Richardson 
(1879), 48 L. J. P. 57 ; 40 L. T. 525 ; 27 W. R, 
664. 

3039. Settlement of suit.] — On a wife’s petition 
for dissolution of marriage, certain issues of 
cruelty <fc adultery came on for trial on Mar. 12, 
1861, when an agreement was signed by the 
respective counsel of the parties, by which (inter 
alia) a separation deed was to bo executed, <fc 
petitioner agreed not to take further proceedings 
in this ct. Petitioner moved the ct. to set down 
the case again for trial on the ground that the 
agreement was not signed by counsel with her 
consent ; the full ct., on appeal, confirmed the 
judge ordinary’s rejection of this motion. In 
1863 petitioner filed a fresh petition alleging same 
acts of adultery as in the former petition, certain 
other acts previous to Mar. 1861, which she alleged 
had only come to her knowledge in the early 
part of 1863, certain other acts of adultery since 
Mar. 1861, & various acts of cruelty, some alleged 
to be different from those contained in the former 
petition. In the result, the ct. held that petitioner 
was bound by the agreement of Mar. 1861, not to 
take any proceedings in respect of any matter 
before that date ; & as the subsequent acts of 
adultery, to which the ct. held the agreement not 
to extend, would not of themselves support the 
wife’s petition for dissolution, it refused to give 
any directions as to the mode of trial. — Rowley 
v . Rowley (1866), L. R. 1 Sc. & Div. 63 ; 35 
L. J. P. & M. 110, II. L. 

Annotations: — Consd. Besanfc v. Wood (1897), 12 Oh. 1>. 

605 ; Rose v. Rowe (1883), 8 P. D. 98 ; Aldridge v. Aldridgo 

(1888), 13 P. 1). 210 ; Gooch v. Gooch, [1893] P. 99. 

Refd. Brown v. Brown (18(58), L. Ii. 7 Kq. 185 : Newsome 

r. Newsome (1871), L. R. 2 P. & D. 30G : Hall V. Hall 

& Richardson (1879), 27 W. Ib 6G4 ; Wood v. Wood 

(1887), 4 T. L. R. 39 ; McGregor v. McGregor (1888), 21 

Q. B. D. 421 ; Balcornbe v. Baleombe, [1908] 1*. 170. 

3040. Agreement to stay proceedings.] — The 

wife filed a petition for restitution of conjugal 
rights, but agreed that the suit should be stayed 
upon terms which her husband was willing & 
ready to fulfil. She subsequently sought to pro- 
ceed with the suit, but the ct. held that she was 
bound by the agreement, & refused to allow the 
petition to be set down for hearing. — S tanes v. 
Stanes (1877), 3 P. I). 42 ; 47 L. J. P. 19 ; 39 
L. T. 46 ; 26 W. R. 238. 

Proceedings before justices — Withdrawal of 
summons.] — See Nos. 6170-6172, post. 

(d) Where the Parties arc Separated . 

Whether restitution suit barred.] — Sec Sect. 5, 
sub-sect. 1, F. (c). 

Answer to charge of desertion — Consent of 
petitioner to separation.] — See Sect. 5, sub-sect. 8, 
B. ( d ). 

Effect of deeds of separation.] — See Sect. 5, 

sub-sect. 8, B. (g). 

Revival of matrimonial offence condoned by 
separation.] — See Sect. 7, sub-sect. 3, T). ( h ). 

3041. Whether bar to judicial separation — On 
ground of cruelty — Suit not instituted bon& fide.] — 

In answer to a petition for judicial separation on 

must bo set aside b 3 r tbo ct. before 
cither of the parties to it can sue for a 
divorco on the ground of desertion. — 
Peters v. Peters (1924). 45 N. L. it. 
223.— S. AF. 


PART XIII. SECT. 7, SUB-SECT. 3.— 

A. (d). 

a. Whether dissolution suit barred 
by decree of judicial separation .] — An 
existing decree of judicial separation 
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Husband and Wife. 


Sect . 7 . — Bars to relief: Sub-sect. 3, A. {d) & B. (a) 
(b) i.] 


the ground of cruelty, resp. pleaded a traverse 
& condonation, & further alleged that petitioner 
had consented to a deed of separation, & that the 
suit was not instituted bond fide , but for the 
purpose of obtaining an increased allowance. The 
ct. refused to order these allegations to be struck 
out. An allegation that by reason of the deed 
of separation petitioner was not entitled to 
institute the suit, was ordered to be struck out. 
— Williams v . Williams (I860), L. R. 1 P. & I). 
178 ; 35 L. J. P. & M. 85 ; 14 L. T. 770 ; 14 
W. 11. 1022. 

Annotation ; — Consd. Powell v. Powell (1874), L. K. 3 P. 

& D. 186. 

3042. Suit for dissolution by husband 

— Acts of cruelty prior to separation.] — The hus- 
band & wife lived apart, under a deed of separa- 
tion, in which a trustee was appointed, a sufficient 
allowance was secured to the wife, & she had the 
custody of two children & access to the third. 
Subsequently the husband petitioned this ct. for 
a dissolution of marriage, by reason of his wife’s 
adultery. She denied the adultery, pleaded 
cruelty, & prayed for a judicial separation. The 
acts of cruelty alleged all took place previous to 
the separation of the parties. The jury found that 
resp. had not been guilty of adultery <fc that peti- 
tioner had been guilty of cruelty : — Held : resp. 
was entitled to a decree of judicial separation. — 
Brown v. Brown & Shelton (1874), L. R. 3 
P. & I). 202 : 43 L. J. P. A M. 47 ; 31 L. T. 272. 

Annotations : — Distd. Besant v. Wood (1879), 12 Ch. P. 

605. Expld. Gandy v. Gandy (1882), 51 L. J. P. 41. 

Consd. Bishop v. Bishop, Judkins v. Judkins, [1897] P. 

138. Refd. Kunski v. Kunslti & Josephs (1907), 23 

T. L. It. 615. 


3043. 


Lapse of time.] — Besant v. 


Wood, No. 2490, ante. 

3044. Application for alimony — Arising out 

of suit.] — In a separation deed, the husband cove- 
nanted with trustees to allow his wife £50 a year 
for her support, he being indemnified against all 
debts & liabilities on her account, & it being 
agreed on her behalf that she would not in any 
way endeavour to compel the husband again to 
live with her, or to allow her “ any further, or 
greater, or other support, maintenance, or ali- 
mony ” than the annuity of £50 : — Held : in 
the absence of any act showing an unqualified 
acceptance by tho wife of the provisions of the 
separation deed, or of any attempt to enforce 
it against her husband, the ct. would not, upon 
interlocutory motion, restrain her from proceed- 
ing in the Divorce Ct. to obtain an allowance for 
alimony, as incident to her petition for a judicial 
separation on the ground of cruelty, but the ct. 
put her under an undertaking to deal with the 
alimony as this ct. should direct. — Williams v. 
Baily (I860), L. R. 2 Eq. 731. 

Annotations -Consd. Gandy v. Gandy (1882), 51 L. J. P. 
41; Cahill v. Cahill (1883), 8 App. Gas. 420. Reid. 
Powell v. Powell (1874), L. R. 3 P. & D. 186 ; Fearon v. 
Aylesford (1884), 32 W. R. 718; Greenhlll v . North British 
& Mercantile Insce., [1893] 3 Ch. 474 ; Re Hodson, 
Williams v. Knight, U894] 2 Ch. 421 ; Bishop v. Bishop, 
Judkins v. Judkins (1897), 76 L. T. 409. 

3045. No covenant not to sue — No agree- 

ment to condone.] — In a suit by the husband for 
dissolution on the ground of his wife’s adultery 
the wife in her answer made a cross-petition of 
desertion, & prayed for a judicial separation. It 
appeared that the husband left his wife in Nov. 
1884, & in Jan. 1887, a deed was executed by 
which the wife agreed to live apart from her hus- 
band, but there was no covenant not to sue & 
no agreement to condone past offences. The jury 


found all tho issues in favour of the wife : — Held : 
the deed was not a bar to the wife’s remedy, 
<fc she was entitled to a decree of judicial separa- 
tion. — M oore v. Moore, Chadwick & Griffiths 
(1887), 12 P. D. 193 ; 56 L. J. P. 104 ; 57 L. T. 
568 ; 51 J. P. 632 ; 36 W. R. 110. 

3046. Proceedings for Judicial separation re- 
strained — Agreement not to “ molest, trouble or 
disturb husband.”] — By a deed of separation, a 
husband covenanted with the trustee of the deed to 
make an allowance to his wife, & the trustee cove- 
nanted, on behalf of the wife, neither to sue for 
restitution of conjugal rights, alimony, nor to 
“ molest, trouble, or disturb ” the husband. 
Shortly after the execution of the deed, the wife 
who had duly received her allowance, commenced 
proceedings in the Divorce Ct. for a judicial 
separation & for alimony. Thereupon the hus- 
bknd filed a bill against his wife, praying that 
she might be restrained from continuing the pro- 
ceedings, & from doing any act to molest, trouble, 
or disturb him : — Held : he was entitled to a 
perpetual injunction to tho extent, only, of re- 
straining the proceedings in the Divorce Ct. — 
Flower v. Flowp:r (1871), 25 L. T. 902 ; 20 
W. R. 231. 

Annotation : — Consd. Besant v. Wood (1879), 12 Ch. D. C05. 

3047. Whether nullity suit barred by.] — In a 

petition by husband against wife praying that the 
marriage celebrated between them might be 
declared null & void on the ground of her in- 
capacity, resp. pleaded that she & petitioner after 
a year’s cohabitation had agreed to live apart, 
& had bound themselves not to make any claim 
against each other either in a ct. of law or equity ; 
& that if either party should break the agree- 
ment the other should be entitled to an injunction 
to restrain such breach. That it was further 
agreed that if resp. committed a breach of the 
agreement petitioner should be entitled to pro- 
ceed in this ct. for a declaration of nullity. Aver- 
ment that there had been no breach of the agree- 
ment on the part of resp. : — Held : resp.’s agree- 
ment not to sue was a sufficient consideration for 
the husband’s engagement to do the like, & such 
an agreement although not by deed was therefore 
a bar to a petition for declaration of nullity. — 
Aldridge v. Aldridge (otherwise Morton) 
(1888), 13 P. D. 210; 59 JL. T. 896; 37 W. R. 
240 ; sub nom. A. v. M. (otherwise A.), 58 
L. J. P. 8. 

Annotation : — Mentd. Re Weston, Davies v. Tagart, [1900] 

2 Ch. 164. 

3048. Agreement not under seal.] — Aldridge 
v. Aldridge (otherwise Morton), No. 3047, ante. 

3040. .] — Walter v. Walter, No. 2494, 

3050. Agreement obtained by duress.] — Adam- 
son v. Adamson, No. 2954, ante. 

3051. .] — Holroyd v. IIolroyd (1920), 

36 T. L. R. 479. 


B. Connivance. 

(a) In General. 

3052. An absolute bar.] — In an action for 
adultery, proof that the husband willingly suffered 
his wife to live in a state of prostitution goes to 
bar the action, & not merely to mitigate the 
damages. — Hodges v . Windham (1791), Peake, 
53, N. P. 

3053, .] — Where the wife made no defence 

to a suit for divorce by reason of her adultery, 
the ct. dismissed the suit on the ground that the 
husband, having connived at his wife’s adultery 
with A. could not complain of an adultery, nearly 
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contemporary, with B. — Lovering v. Lovering 
( 1792), 3 Hag. Ecc. 85 ; 362 E. 11. 1089. 
Annotations: — Consd. Rogers v. Rogers (1830), 3 Hag. 

Ecc. 57 : Gipps v. Gipps & Hume (1864), 11 H. L. Cas. 

1. Rofd. Phillips v. Phillips (1846), 4 Notes of Cases, 

523 ; Everett v. Everett & McCullum, fl919] P. 298. 

3054. .] — Dpinniss v . Denniss (1808), 3 

Hag. Ecc. 348, n. ; 2 Bob. Eccl. 268, n.; 162 
E. R. 1182. 

Annotations: — Consd. Phillips v . Phillips (1846), 4 Notes 

of Cases, 523. Reid. Chambers v. Chambers (1810), 1 

Hag. Con. 439 ; Seaver v. Beaver (1846), 2 Sw. & Tr. 

App. II. 665 ; Connelly v. Connelly (1851), 2 Rob. Eccl. 

201. 

3055. Distinguished from condonation — Con- 
clusive evidence of criminality essential.] — 

Turton v . Turton, No. 2711, ante. 

3056. Test of innocence — Honesty of intention.] 

— Mere imprudence & error of judgment are not 
connivance ; &, in determining whether the hus- 
band’s behaviour has barred him from relief on 
proof of his wife’s adultery, the honesty of his 
intentions, not the wisdon of his conduct, is to 
be considered. — H oar v. Hoar (1801), 3 Hag. 
Ecc. 137 ; 162 E. B. 1108. 

Annotation: — Consd. Phillips v. Phillips (1846), 4 Notes of 

Cases, 523. 

3057. Husband conniving at adultery of wife 
during cohabitation — Whether entitled to relief on 
ground of adultery with another after separation.] — 

Hodges v. Hodges, No. 3088, post. 

3058. Husband conniving at adultery of wife 
with one man — Whether entitled to relief on 
ground of adultery with another.] — (1) A suit for 
a divorce, by reason of adultery, by the wife 
against the husband, met by a plea charging 
adultery against the wife, not denied, but replied 
to by an allegation of connivance on the part of 
the husband : — Held : the proof of the husband’s 
adultery & connivance failed, & he was entitled 
to a sentence. 

(2) Obiter . A husband, who has connived at 
Ills wife’s adultery with one man, is not entitled 
to a separation on the ground of her adultery with 
another. 

(3) Obscene & disgusting language on the part 
of a husband, entire disregard of decorum will not 
alone constitute connivance. Facts to constitute 
connivance must have a direct & necessary tendency 
to cause adultery to be committed or continued, 
& such adultery must be clearly proved. 

Cruelty & desertion, though tending to induce the 
wife to disregard her own duties, are not connivance 
(Dr. Lushington). — Stone v. Stone (1844), 1 
Rob. Eccl. 99 ; 3 Notes of Cases, 278 ; 163 E. R. 
978 ; affd. (1845), 4 Notes of Cases, 274. 

3059. Husband conniving at one act — Whether 
entitled to divorce on ground of later act with same 
man.] — Gipps v. Gipps & Hume, No. 3064, post. 

3060. Presumption against connivance.] — 

Moorsom v. Moorsom, No. 3082, post. 

(b) What is Connivance. 
i. In General . 

Conduct not amounting to connivance.] — See 

Sub-sect. 3, B. (c), post. 

3061. Intentional concurrence in conduct com- 
plained of.] — An allegation pleading facts to infer 
connivance as a bar to the husband’s prayer for a 
sentence of separation, by reason of his wife’s 
adultery rejected, because as no single fact pleaded 
necessarily inferred a knowledge of the wife’s guilt, 
nor a suspicion that an adulterous intercourse 
had been or was about to be formed ; & as the 


whole taken together, did not warrant an imputation 
on the husband of consenting to, or intending his 
wife’s adultery, his conduct laid in the allegation, 
even if proved, would not amount to connivance ; 
to constitute which there must be intentional 
concurrence. To constitute connivance, active 
corrux>tion is not necessary ; passive acquiesence, 
with the intention, & in the expectation that guilt 
will follow is sufficient ; but on the other hand 
there must bo consent, not mere negligence, 
inattention, confidence, or dullness of apprehension. 
Connivance is generally proved by circumstantial 
evidence. — Rogers v. Rogers (1830), 3 Hag. Ecc. 
57 ; 162 E. R. 1079. 

Annotations : — Consd. Phillips v. Phillips (1846), 4 Notes of 

Cases, 523. Refd. Seaver v. Beaver (1846), 2 Sw. & Tr. 

App. II. 605 ; Glennie v. Glennie & Bowles (1862), 32 

L. J. P. M. Sc A. 17 : Lankestcr v. Lankester & Cooper, 

11925] P. 114. 

3062. — -.] — Boulting v . Boulting, No. 3076, 

post. 

3063. — Corrupt intention essential.] — In 

order to establish connivance by the husband at 
his wife’s adultery, it must be shown that he gave 
a willing consent to it, & was an accessory before 
the fact. Mere negligence, inattention, dullness 
of apprehension or indifferenco will not suffice ; 
but there must be an intention on his part that she 
should commit adultery. If such a state of things 
exists as would, in the apprehension of reasonable 
men, result in the wife’s adultery, whether pro- 
duced by the connivance of tho husband or inde- 
pendently of it, & he intending tho adultery should 
take place, does not interfere when he might do so, 
lie is guilty of connivance. 

In a suit for dissolution of marriage, on tho 
ground of the wife’s adultery, a jury having found 
that the husband had connived at the adultery, the 
ct. being satisfied of the propriety of tho verdict, 
dismissed the petition. 

If there be a voluntary return to conjugal co- 
habitation, the innocent party agreeing to restore 
the offending' party to tho position he or she 
occupied before the offence, that is undoubtedly 
condonation in law. There is a difference between 
the case of a wife & that of a husband in this 
respect. It may be that the husband is living 
-under the same roof with the wife when she gets 
the first information of his guilt, & that she has 
no one at hand to advise her, & has a difficulty in 
leaving his house, & may ^ constrained from the 
necessity of the case to occupy the same bed with 
him ; & yet, looking at all tho circumstances, a 
reasonable man would be loth to come to the 
conclusion that she had condoned. But if she 
brings her husband voluntarily back to her house, 
& they continue to cohabit together, she treating 
him as a husband, reasonable people on those facts 
would come to a different conclusion (Hill, J.). — 
Allen v. Allen & D’Arcy (1859), Sea. & Sm. 84 ; 
30 L. J. P. M. & A. 2. 

Annotation .—Retd. Glennie v. Glennie & Bowles (1862), 

32 L. J. P. M. & A. 17. 

3064. .] — (1) The word “ conniving ** 

in Matrimonial Causes Act, 1857 (c. 85), s. 29, 
means not merely refusing to see an act of adultery, 
but also wilfully abstaining from taking any step 
to prevent adulterous intercourse, which, from what 
passes before the husband’s eyes, he must reason- 
ably expect will occur. So if he takes money from 
the adulterer not to complain of the wrong, but to 
abandon his legal remedy for it, & then leaves the 
wife in a situation likely to occasion a renewal of 
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3059 I. Husband conniving at one act— Whether entitled to divorce on ground of later act with same man .] — Notmann v- 
Notmann (1911), 30 N. Z. L. R. 696. — N.Z. 
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Sect, 7-~fiars to relief : Sub-sect. 3, B. (b) i. t ii. 

the adulterous intercourse with the same person, 
he is “ accessory ” to it. Therefore, where A. 
presented a petition for a divorce in respect of the 
wife’s adultery with B., & received from B. a sum 
of money not to include in the petition a prayer for 
damages, & afterwards, on receiving a promise 
from B. to execute a bond to pay a farther sum, 
offered no evidence in support of his petition, & 
allowed a verdict to be given for resp. & co-rcsp., 
& the petition to be dismissed, but made no pro- 
vision for his wife, nor took any precaution to 
protect her against future intercourse with B. : — 
Held : his conduct was such as to bring him 
within the statute, so that his fresh petition in 
respect of renewed acts of adultery, occurring after 
the compromise, was properly dismissed. 

(2) Qu. : whether the word “ adultery ” in 
sect. 21 of the Act is confined to the adultery 
alleged in the petition for the dissolution ol 
marriage, so that if A. lias connived at the adultery 
of his wife with B., he cannot obtain a divorce on 
account of her adultery with C. 

(2) A husband cannot obtain a divorce in respect 
of an act of adultery committed with a particular 
person at one time, if at a previous time lie lias 
connived at her adultery with the same person. 

To constitute connivance there must be a corrupt 
intention. The first arrangement in this case did 
not, >n itself, amount to connivance, 6c did not bar 
the remedy in respect of a fresh act of adultery 
(Lord Wensijsydale & Lord Chelmsford). 

(4) Renewed adultery with the same person is 
not a fresh act of adultery, but merely evidence of 
the adultery (Lord Chelmsford). 

(5) A covenant to pay damages to a petitioner 
for a divorce on the ground of adultery, is altogether 
void as contrary to the policy of sect. 33 of above 
Act (Lord Wk n sle yd a i.e ) . 

(6) Where, by consent, a jury has been dispensed 
with on the trial of a petition for a divorce, if a 
new trial should be ordered, the consent previously 
given would no longer be binding, 6c petitioner 
might demand to have his case tried before a jury 
(Lord Wensleydalk). — Girrs v. Gipps «fc Hume 
(18G4), 11 If. L. Cas. 1 ; 4 New Rep. 303; 33 
L. J. P. M. & A. 161 ; 10 L. T. 735 ; 10 .Tur. N. S. 
611 ; 12 W. R. 937 ; 11 E. R. 1230, H. L. 

A "notations : — .is to (1) Sc (3) Reid. Dotzauor v. Dotzauor 

( 1925), 41 T. L. It. 289 ; Lankestor v. Lankcstor k Cooper, 

1 1925 J P. 114. 

3065. .] — Barnes v. Barnes & Grim- 

wade, No. 3151, post. 

3066. Though no active steps taken to 

procure adultery.] — A husband who gives a willing 
assent to an act of adultery by liLs wifi*, desiring 
that it shall be committed, is guilty of connivance, 
although lie may take no active step towards 
procuring it to be committed, & may not be an 
accessory before the fact. No blindness 6c weak- 
ness on the part of the husband, short of an actual 
willing consent beforehand to the wife’s adultery, 
will constitute connivance, so as to bar his title 
to a dissolution of marriage by reason of the wife’s 
adultery. 

Qu. : whether, in conducting a suit on behalf 
of the Queen’s Proctor, the A.-G. can claim any 
privilege as in Crown cases. — Harris v. Marris 6c 
Burke (1862), 2 Sw. & Tr. 530 ; 31 L. J. P. M. & A. 
69 ; 5 L. T. 768 ; 164 E. R. 1102. 

Annotations : — Refd. Lankestcr v. Lank os t cr Sc Cooper, 

[1925] P. 111. Mentd. Pollack i\ Pollack (1862), 2 Sw. Sc 

Tr. 648 ; Harding v. Harding (1865), 5 Sw. Sc Tr. 145. 

3067. Acts directly tending to cause adultery. 

Stone r. Stone, No. 3058, mite. 


3068. Foreign decree of divorce obtained — At 
petitioner’s instance.] — A domiciled Englishman 
in 1 850 left his wife in England, & went to America. 
In 1852 Ms wife joined him there. In 1856, at 
her suit, an American ct. dissolved the marriage 
on the ground of the husband’s adultery, giving 
both parlies liberty to marry again. The husband 
subsequently married A., & remained in America, 
but whether he had abandoned liis English domicil 
did not appear. In a suit, by the wife for dis- 
solution of marriage on the ground of adultery & 
cruelty, the only evidence of adultery was the 
husband’s cohabitation with A. after the American 
sentence of divorce : — Held : the cohabitation 
with A. would not support the charge of adultery, 
for if the sentence of the American ct. was valid, 
the husband was at liberty to marry again ; & if 
invalid, inasmuch as it was obtained at the wife’s 
instance, she could not complain of the probable 
consequences, but might be considered to have 
connived at the adultery. — Palmer v. Palmer 
(1859), 1 Sw. & Tr. 551 ; 29 L. J. P. & M. 26 ; 23 
J. P.535; 164 E. R. 855. 

Annotation : — Consd. Lankestcr v. Lankoster & Cooper, 

11925] P. 114. 

3069. Acquiescence & active co-operation 

of petitioner.] — With the acquiescence 6c active 
co-operation of her husband, who was domiciled 
in England, a wife obtained a decree of divorce in 
South Dakota 6c afterwards remarried. The 
husband afterwards, having ascertained that the 
American decree was invalid in England, presented 
a petition here for dissolution of liis marriage on the 
ground of Ms wife’s adultery in remarrying after 
the American decree. The husband knew when he 
acquiesced in tin* American divorce proceedings, 
that his wife would remarry if she obtained a 
decree ; A the ct. was not satisfied that he genuinely 
believed at that time that the American decree 
would dissolve his marriage: — Held: (1) the 
husband had connived at & been accessory to Ms 
wife’s adultery A was therefore disentitled to 
relief ; (2) had it been possible to hold that his 
conduct did not amount to connivance, it was 
conduct which conduced to Ms wife’s adultery, 6c 
in the circumstances the ct. would not, in its dis- 
cretion, have pronounced a decree. — L ank ESTER v. 
Lankester & Cooper, [1925] P. Ill ; 94 L. J. P. 
71 ; 133 L. T. 349 ; 41 T. L. R. 594 ; 69 Sol. Jo. 
663. 

3070. Wilful abstention from preventing adultery 
— Abandonment of legal remedy.] —Gipps r. Gipps 
& Hume, No. 3064, ante. 

ii. Knowledge of Adultery. 

3071. Necessity for proof of.] — To establish con- 
nivance, in bar to a suit on account of the wife’s 
adultery, it is not necessary to show knowledge of, 
& privity to, the actual commission of adultery. 
Such extreme negligence to the conduct of Ms wife 
& such encouragement of acquaintance & familiar 
intimacy as are likely to lead to an adulterous 
intercourse are sufficient. — Gilpin v. Gilpin (1804), 
3 Hag. Ecc. 150 ; 162 E. R. 1112. 

Annotation# : — Distd. Rogers v. Rogers (1820), 2 Hag. Ecc. 

57. Consd. Gipps v. Gipps (1864), II H. L. Gas. 1. Refd. 

Phillips v. Phillips (1846), 4 Notes of Cases, 522. 

3072. Of adultery or improper familiarities 

—By direct or circumstantial evidence.] — Con- 
nivance, plea of, by the wife, in bar to a suit by the 
husband for a divorce by reason of her adultery, 
not sustained, judgment of the ct. below, for the 
divorce, being affirmed. 

In order to establish & make out the plea of 
what is called connivance, there must be proof, 
either by direct evidence, or by evidence of acts 
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which would justify a legal presumption, that a 
husband charged with conniving at his wife’s 
adultery knew the fact. Anything which falls 
short of that, amounting only to negligence, is 
not connivance. To constitute connivance, there 
must be actual knowledge, that is, proof of know- 
ledge, or irresistible presumption of knowledge, 
of the adultery, or of the improper familiarities 
(Langdale, M.R.). — Phillips v. Phillips (1847), 
5 Notes of Cases, 435, P. C. 

Annotations : — Consd. Gipp« v. Gipps (18G1), 11 H. L. Caw. 

1. Refd. Seaver v. Weaver (J846), 2 Ww. & Tr. App. II. 

665 ; Glennie r. Glennie & Howies (1862), 32 L. J. P. JV1. 

& A. 17 ; Boulting ♦». Boulting- (1804), 3 Ww. & Tr. :i2i> ; 

Symons v. Symons, 11867] P. 1 07. 

3073. Permission of prostitution.]— Smith v. 
Allison (1705), Bull. N. P. 27. 

3074. .] — Bodges v . Windham, No. 3052, 

anie. 

3075. Acquiescence in husband’s adultery --Wife 
in receipt of allowance — Lapse of time.] — (1) Con- 
nivance is knowledge of, & acquiescence in, the 
conduct complained of. 

Where a wife, who was petitioner in a suit for 
judicial separation on the ground of adultery, had 
for many years before the commencement of the 
suit known of such adultery without complaint or 
remonstrance, A had been in receipt of an allow- 
ance from her husband x—Jlcld : those facts were 
evidence to go to a jury in support of a charge of 
connivance. 

(2) A. married B. in 1833. A. since 1835 lived 
apart from B., her husband, under an ordinary 
separation deed. About 1842, B. commenced an 
adulterous cohabitation with (■., which continued 
to the date of the trial. A. was aware of the fact 
of the adulterous cohabitation in 1843, & thence- 
forward. A. petit ioned for judicial separation, <fc 
issues of connivance <fe undue delay were found 
against her by the verdict of a special jury. A 
rule 'nisi for a new trial, on the ground of insufficient 
evidence of connivance, was granted, but dis- 
charged on argument. 

Scmble : undue delay cannot he pleaded in bar 
to a suit for judicial separation ; but lapse of time 
between knowledge of the conduct complained of 
A the commencement of the suit requires explana- 
tion, may, along with the circumstances of the 
case, induce the ct. to withhold the relief sought. 
In such cases the ct. will require to be satisfied 
of the sincerity of the complaint of petitioner. — 
Boulting v. Boulting (1804), 3 Sw. A Tr. 329 ; 
33 L. .T. P. M. & A. 33 ; 0 L. T. 779 ; 10 Jur. N. S. 
182 ; 12 W. R. 389 ; 104 E. R. 1302. 

3076. — * Consent given to obtain allow- 

ance.] — Ross v. Ross, No. 3094, post. 

3077. Continued cohabitation — Not amounting to 
condonation.] — Balk v. Bare & Davidson (1920), 
30 T. L. R. 331. 


iii. Where there is TAkclihood of Adultery. 

3078. General rule.] — Allen v. Allen & 
B’Aroy, No. 3003, ante. 

3070. Permitting co-respondent to reside in 
house — After suspicion of adultery communicated.] 

— It is not a bar to an action of crim. con. that pltf . 
allowed deft, to remain in his house after a sus- 
picion of his wife’s fidelity has been intimated to 
him. — Foley v. Peterborough (Lord) (1785), 
4 Doug. K. B. 294 ; 99 E. R. 888. 

3080. Permitting co-respondent to visit house 
frequently — Wife partly maintained by co-respon- 
dent.] — In a husband’s suit for dissolution on the 
ground of adultery, resp. pleaded connivance, wilful 
neglect, & conduct conducing to adultery. In 
support of these pleas it was proved that petitioner 


had permitted co-resp. to visit frequently at liis 
house in his absence, to send provisions into his 
house, & to mako his wife an allowance of £1 a 
week, & that he had sent his wife to borrow money 
from co-resp. Also that lie had allowed him to 
escort- his wife to Ijondon. The jury found the 
issue of adultery in favour of petitioner, & they 
acquitted him of connivance, but they found that 
he had been guilty of wilful neglect & conduct 
conducing to the adultery. The et. refused to 
grant a decree nisi, & dismissed the petition. It 
also condemned him in Iris wife’s costs, but made 
no order as to co-resp. *s costs. — Brown v. Brown & 
Robey (1809), 21 L. T. 181. 

3081. Invitation to commit adultery.]- Timmings 
v. Timmings, No. 3195, post. 

3082. Connivance at improper familiarity — In- 
ference of corrupt intent.] — (1 ) Passive connivance 
is as much a bar to relief as active conspiracy, 
but there must he an intention that guilt should 
ensue. Connivance of a passive & permissive kind, 
is to be proved by a train of conduct & circum- 
stances. It is not necessary to show connivance 
at actual adultery. The ct., from connivance at 
improper familiarity, will infer corrupt intent as 
to the result. To establish connivance as a bar, it 
is not sufficient that the man did not act as a wise, 
or prudent, or attentive man nor even that he in 
fact contributed to liis wife’s guilt ; he must be 
shown intentionally to contribute thereto ; there 
must be intentional permission or corrupt facility. 

(2) indifference, ill behaviour, or cruelty is not. 
pleadable in answer to a charge of adultery nor 
relevant to a plea of connivance. 

(3) The presumption of law is against con- 
nivances ; A if the facts can be accounted for with- 
out supposition of intention, the et. will incline to 
that const ruction (Sir William Scott). — Moorsom 
r. Moorsom (1792), 3 Hag. Eec. 87; 102 E. R. 
1090. 

Annotations : — As to (I) Consd. Phillips v. Phillips (1846), 

4 Notts of Cases, 523 ; Syruons v. Symons, 11867] P. 1G7. 

Refd. Gipps r. Gipps & Hume (1864), 4 New Hep. 303 ; 

Lankosler v. Lai ikes ter 8c Cooper, [1625] P. 114. As to 

(2) Refd. Kldred r. Eldred (1840), 2 Curt. 376; Cock- 

scdjfe t». Cocksodgo (1844 ), 1 Hob. Keel. 90. As to (3) Refd. 

Phillips v. Phillips (1846), 4 Notes of Cases, 523. Ocnerally , 

Refd. Glennie r. Glennie & Howies (1862), 32 L. .1. P. 1S1. 

& A. 17. 

3083. Proof of actual knowledge.] — 

Phillips v. Phillips, No. 3072, ante. 

3084. Long continue^ toleration — Presumption 
of knowledge.] — Crewe v. Crewe, No. 3133, post. 

3085. Consent to residence in paramour’s house.] 

—The adultery of the wife being proved, but she 
having, with her children, but without her husband, 
resided in a gentleman’s house (of which she was 
treated as the mistress, & where she was delivered 
of three children) without the husband sufficiently 
accounting for his absence or providing for her, or 
interfering with such residence, the ct. dismissed 
her, on the ground that the husband, by such 
conduct-, had consented to the connection & 
adultery. — Miciiklson v. Miciiels on (1804), 3 
Hag. Ecc. 147 ; 102 E. R. 1111. 

3086. Extreme negligence — Encouragement of 
intimacy.] — Gilpin v . Gilpin, No. 3071, ante . 

3087. Acquiescence in transactions— Likely to 
lead to adultery.] — (1 ) To establish connivance, it is 
not necessary to prove that the husband was an 
accessory before the fact, or that he took active 
measures to bring about the result of adultery ; 
but it must appear that he was cognisant that such 
a result would follow from transactions of which he 
approved, & to which he consented. 

(2) Rcsp.’s counsel is not at liberty to abstain 
from comment upon the evidence produced in 



330 Husband and Wipe. 


Sect. 7 . — Bars to relief: Sub -sect. 3, B. (b) in., iv. 9 
v. & vi . , <fc (c).] 

support of the petition in opening resp.’s case, 
Sc to reserve his comments for his summing up. 
The proper course is to confine his summing up to 
the evidence for resp. 

(3) If co-rcsp. ’s counsel does not intend to call 
evidence, he must address the ct. after rosp.’s 
counsel has opened his case, & before the examina- 
tion of resp. ’s witnesses. 

(4) If co-resp. ’s counsel puts questions to any 
of resp.’ s witnesses, he adopts that witness as his 
own. — Glennie v. Glennie Sc Bowles (1862), 
32 L. J. P. M. & A. 17 ; 8 Jur. N. S. 1158 ; 11 W. R. 
28 ; subsequent proceedings (1863), 3 Sw. Sc Tr. 109. 

Annotations: — As to (]) Consd. Gippe r. Gipps (18G4), 11 

H. L. Cas. 1. As to (4) Dbtd. Alien v. Allen, [1894] P. 248. 

Refd. Brown v. Brown, [1916] P. 83. 

Procurement of adultery — Through agent.] — 

See Sub-sect. 7, B. (b) v., post . 

iv. Where the Parties are Separated . 

3088 . Connivance at acts previous to separation — 
No bar on proof of subsequent adultery.] — Where 
a husband proved his wife’s adulterous connection 
with one individual, five years after separation, 
of which connection two children were born : — 
Held : the husband’s knowledge of, Sc consent to 
gross indelicacies, or even adultery, with three 
other persons during cohabitation would not bar 
him. — Hodges v. Hodges (1795), 3 Hag. Ecc. 
118 ; 162 E. R. 1100. 

Annotations: — N.F. Stone v. Stone (1844), 3 Notes of Cases, 

278. Mentd. Steward v. Bateman (1842), 3 Curt. 201. 

Connivance at adultery with one or more per- 
sons — Whether bar to relief on grounds of adultery 
with another .] — See Nos. 3058, 3088, ante . 

3089 . Connivance at acts during separation — 
Construction of separation deed.] — If a deed of 
separation be so worded as rightly to found a 
presumption that it might (so intended) go to 
sanction even adultery committed by the wife, 
living apart from the husband under that deed, 
that presumption must be rebutted by evidence, 
to entitle the husband to a sentence of divorce, as 
by reason of such adultery committed by the wife. 
— Barker v . Barker (1824), 2 Add. 285 ; 162 
E. R. 298. 

Annotations : — Apld. Thomas r. Thomas (18G0), 2 Sw. & Tr. 

113. Consd. Ross v . Roes (18G9), L. R. 1 P. & D. 734. 

Refd. Studdy v. Studdy (1858), 1 Sw. & Tr. 321. 

3090 . .] — A husband & a wife executed 

an agreement to live separate on certain con- 
ditions. The last clause in the agreement was 
as follows : “ Mrs. S. (the wife) promises, that if 
she does not fulfil her part of the agreement, 
Major S. (the husband) shall have the full power 
of a husband over her, whatever his way of living 
may be.” The wife petitioned for a judicial 
separation, by reason of her husband’s adultery 
before the separation, unknown to her, Sc also 
since the separation. The husband • pleaded 
connivance, Sc in support of his plea relied on the 
last clause in the agreement : — Held : the words 
in the agreement, 44 whatever Ids way of living 
may be,” might be~ construed to apply to the 
place where Sc to the mode in which the husband 
might choose to live in reference to his establish- 
ment, Sc as an innocent meaning might fairly be 
given to these words, the ct. would not presume 
the immoral contract asserted to have been 
intended, Sc petitioner was entitled to the relief 
prayed. — Studdy v . Studdy (1858), 1 Sw. Sc Tr. 
321 ; 28 L. J. P. & M. 44 ; 32 L. T. O. S. 228 ; 
5 Jur. N. S. 22 ; 7 W. R. 144 ; 164 E. R. 747 ; 
affd . (1859), 28 L. J. P. Sc M. 105. 

Annotation .—Refd. Higgins v. Higgins (1924), 41 T. L. R. 26. 


3091. Corrupt facilities — Intentional per- 
mission.] — All separations, merely voluntary, are 
illegal. . . . There was 44 an express under- 
standing ”... that the husband, if the wife 
consented to the separation, would not object to 
any connection she might form, or any course of 
life she might adopt. . . . Mrs. I)., deprived of the 
society Sc protection of her husband, Sc banished 
from her natural home, fell into a course of adultery, 
the husband, perfectly insensible to his own dis- 
honour, looked at the whole transaction in a 
pecuniary point of view, Sc directed his immediate 
object to the reduction of 4s. in the amount of her 
allowance. ... I cannot but regard this as a case 
in which the husband has given a corrupt facility, 
if not an intentional permission, to his wife’s 
adultery, &, by so doing, has barred himself from 
the remedy to which he would otherwise be 
entitled (Dr. Piiillimore). — Drew v. Drew (1 842), 

1 Notes of Cases, 315 ; 6 Jur. 110. 

Annotation: — Expld. Wilson v. Glossop (1887), 19 Q, B. D. 

379. 

3092. Deed entered into between husband, 

wife & co-respondent.] — A wife having carried on 
an adulterous intercourse with co-resp. from 1852 
till Jan. 1855, then left her home Sc went to reside 
in the house of co-resp., Sc subsequently lived with 
him as his wife. In Feb. 1855, a deed of separation 
was entered into between the husband, his wife 
Sc co-rcsp., by which the husband covenanted with 
co-resp. to permit his wife to live separate from him, 
as if she were unmarried, Sc to allow her a certain 
sum for her maintenance, & co-resp. covenanted 
that the wife should not molest her husband, that 
she should maintain a child to winch she gave 
birth in 1853, Sc that lie would indemnify the 
husband against her debts. The husband was 
aware of the adulterous intercourse, Sc he admitted, 
on being examined by the ct., that he had always 
believed that co-resp. was the father of the child 
born in 1853. He had nevertheless allowod co- 
resp. subsequently Id its birth to visit at his house. 
A x>etition being presented by the husband for a 
dissolution of marriage, was dismissed on the 
ground that the husband knew of the adulterous 
intercourse, Sc that the deed of separation was 
virtually an assignment by him of his wife to co- 
resp. — Walton v. Walton Sc Hibell (1859), 28 
L. J. P. & M. 97. 

3093. Knowledge of adultery at date of 

execution of deed.] — A husband & wife executed a 
deed of separation in 1854, which recited, amongst 
other things, that the husband had for some months 
been living with a Miss H., Sc referred to certain 
articles of agreement concerning certain trust 
moneys Sc other property to which Miss H. as well 
as the husband Sc wife had been party. . In 1860 
the wife petitioned for a judicial separation on the 
ground of the husband’s adultery with H. in 1858- 
1859 : — Held : the execution of the deed of separa- 
tion by the wife, knowing at the time that the 
husband was cohabiting with H., was virtually a 
consent to the continuance of such cohabitation, Sc 
dismissed the petition. — Thomas v. Thomas (1860), 

2 Sw. Sc Tr. 113 ; 3 L. T. 180 ; 164 E. R. 935. 

Annotations : — Distd. Ross v. Ross (1869), L. R. 1 P. & D 

734 ; Dotzauor v. Dotzauer (1925), 41 T. L. R. 280. Refd. 

Gandy v. Gandy (1882), 7 P. D. 77. 

3094. Absence of evidence as to.] — 

( 1 ) A deed of separation securing an allowance to a 
wife, held not to prove the wife’s connivance at 
the husband’s adultery, in the absence of evidence 
that at the time when it was entered into the 
wife was aware of the adulterous intercourse 
which the husband had then established with 
another woman, Sc that she consented to its 
being continued. 
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(2) If a wife, although unwilling to consent that 
her husband should live in adultery, ultimately 
gives her consent for the sake of obtaining an 
allowance from him she is guilty of connivance. — 
Ross v . Ross (1869), L. R. 1 P. fa D. 734 ; 38 
L. J. P. & M. 49 ; 20 L. T. 853. 

Annotation : — As to (1) Refd. Higgins v. Higgins (1924), 41 

T. L. II. 25. 

3095. .] — Dotzauer v, Potzauer 

(1925), 41 T. L. R. 289 ; 69 Sol. Jo. 587. 

v. Adultery induced by Agent. 

Conduct conducing to adultery, see Sub-sect. 4, 
C., post . 

3096. With petitioner’s knowledge & con- 
currence.] — -If a husband, whose wife is leading a 
life of prostitution, pay money, or cause money to 
be paid to a person to commit an act of adultery 
with her, in order that he may obtain evidence to 
enable him to institute a suit for a dissolution of 
his marriage, the ct. will not grant a decree in 
consequence of the act of adultery so committed 
with his concurrence. 

Where A., a friend of petitioner, offered B. £5 
if he would obtain evidence against resp., fa 
B. made an arrangement with co-resp. that he 
should commit adultery with resp. fa receive half 
the money, & the adultery was accordingly com- 
mitted, & the money paid by A. fa divided betw een 
B. fa co-resp., the judge ordinary directed the jury 
that if the arrangement between B. fa co-resp. 
w r as made without the knowledge fa concurrence 
of petitioner, petitioner would be entitled to a 
decree by reason of the adultery committed in 
pursuance of the arrangement. — S ugg v. Sugg & 
Moore (1861), 31 L. J. P. M. & A. 41. 

Annotations : — Consd. Gower v. Gower (1872), L. R. 2 P. & D. 

428. Refd. Roche v. Roche (1905), 21 T. L. R. 382. 

3097. .] — Pollard v, Follard (1904), 

Times, Mar. 17 fa 31, Apr. 21 fa 22. 

3098. Without petitioner’s knowledge or con- 
currence.] — A decree of dissolution of marriage on 
the ground of the wife’s adultery will not he granted 
when the adultery has been brought about by 
persons acting on behalf of petitioner, although 
without his knowledge. 

Whilst the husband was abroad, his father 
employed A. to watch the wife. A. employed B. 
At B.’s instigation, but w ithout the knowledge or 
concurrence of petitioner or his father, co-resp. 
induced the wife to commit adultery. The ct. 
dismissed the petition. — Pjuken v. Picken fa. 
Sjmmonds (1864), 34 L. J. P. M. & A. 22. 

Annotation : — Refd. Roche t\ Roche (1905), 74 L. J. P. 50. 

3099. .] — If a person employed by a hus- 

band to watch his wife for the purpose of obtaining 
evidence of her adultery, brings about an act of 
adultery, the husband cannot obtain a decree of 
dissolution on the ground of such adultery, although 
he may not have directed or authorised his agent 
to bring it about. — Gower v . Gower (1872), 
L. R. 2 P. & D. 428 ; 41 L. J. P. & M. 49 ; 27 
L. T. 43 ; 20 W. R. 889. 

Annotation : — Refd. Roche v. Roche (1905), 74 L. J. P. 50. 

3100. .] — The wife, who was living apart 

from her husband, employed her solrs. to watch 
him. Unknown to her, fa without her authority, 
the solr.’s clerk induced resp. to commit adultery. 
A decree nisi for the dissolution of the marriage 
was granted on his evidence, fa the wife’s as to acts 


of cruelty. The Queen’s Proctor intervened on 
the ground that petitioner was not entitled to a 
decree on the ground of such adultery : — Held : 
the decree nisi must be rescinded ; but, as the inter- 
vention of the Queen’s Proctor did not touch the 
wife’s charge of cruelty, the petition would not be 
dismissed, so as to give her an opportunity of 
applying for a judicial separation. — B ell v. Bell 
(1889), 58 L. J. P. 54. 

3101. .] — Thompson v. Thompson (1908), 

Times , Nov. 25. 

vi. Passive Connivance. 

3102. As much a bar as active conspiracy — On 
proof of corrupt intention.] — M ooiisom v. Moor- 
som, No. 3082, ante. 

3103. .] — Rogers v. Rogers, No. 

3061, ante. 

3104. Presumption of knowledge.] — C rewe 

v . Crewe, No. 3133, post . 

3105. Proved by train of conduct & circum- 
stances.] — M oorsom v. Moorsom, No. 3082, ante . 

3106. Acquiescence with expectation of guilt.] — 
Rogers v. Rogers, No. 3001, ante. 

(c) Conduct not amounting to Connivance. 

3107. Great inattention — Unless husband privy 
to wife’s guilt.] — On proof, either directly or pre- 
sumptively, of the w r lie’s adultery, great inatten- 
tion on the part of the husband will not bar him. 
To establish such a defence, he must have been 
privy to her guilt, or have led her into the crime. — 
Rix v. Rtx (1777), 3 Hag. Ecc. 74 ; 162 E. R. 
1085. 

Annotation: — Refd. DavidHon v. DuvidBon (1856), Pea. & 

Sw. 132. 

3108. -The law on this subject is 
now clearly settled to be, that if the husband con- 
sent to his wife’s adultery, it goes in bar of his 
action ; if he be only guilty of negligence, or even 
loose or improper conduct, not amounting to a 
consent, it only goes in reduction of damages 
(Buller, J.). — Uubkrley v. Gunning (1792), 4 
Term Rep. 651 ; 100 E. R. 1226. 

Annotations -Refd. Price v. Severn (1831), 7 Bing. 316; 

Bernstein r. Bernstein, 11893] P. 292. Mentd. Jones r. 

Sparrow (1793), 5 Term Rep. 257 ; Goldsmith v. Sefton 

(1796), 3 Anst. SOS. 

3109. Mere permission of opportunity.] — T i- 
mings v. Timmings, N*. 3195, post. 

3110. Mere imprudence — & error of judgment.] — 
Hoar v. Hoar, No. 3056, ante. 

3111. Leaving wife — After conviction of adultery 
— Not amounting to legal proof.] — Separation on 
proof of the adultery of the wife, not barred by 
the conduct of the husband. 

If the husband connives at, or acquiesces in 
adultery, the law is clear, he loses his remedy 
volenti non fit injuria ; still more so, if. he actively 
promotes it. But, to say that a husband quitting 
his wife because ho is convinced of her adultery, 
fa only waiting for full proof before he institutes 
proceedings, fa not supporting her because he had 
no means of doing so, is guilty of connivance, 
would be to state a principle void of authority 
(Sir John Nicholl). — Reeves v. Reeves (1813), 

2 Phillim. 125 ; 161 E. R. 1097. 

Annotations: — Expld. Phillips v. Phillips (1844), 1 Rob. 

Eccl. 144. Consd. Hodgson v. Hodgson, [1905] P. 233. 

Refd. Morgan t>. Morgan (1841), 2 Curt. 679 ; Clowes v. 
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B. (o). 

3109 I. Mere permission of oppor- 
tunity .) — A husband who was not on 
good terms with his wife, & had reason 
to suspect her conduct, was informed 
that she intended to viBit a man at G., 


with whom he knew she had been 
corresponding, & he instructed detec- 
tives to watch her movements. His 
wifo informed him that she desired to 
visit friends at S. & asked if she should 
go. She also asked for money. He 
replied, “ certainly go ” & gave her £2. 


She went to G., where an act of 
adultery was committed : — Held : the 
facts did not support a plea of 
lenocinium. & decree of divorce granted. 
— Thomson v. Thomson (1908), S. O. 
179; 45 So. L. R. 95; 15 S. L. T. 503. 
—SCOT. 
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Husband and Wipe. 


Sect. 7. — Bars to relief: Sut)-sect. 3, B. (c) & C. (a) 
& (b) i.] 

Clowes (1844), 2 L. T. O. S. 427 ; Clowes v. Clowes (1845), 

4 Notes of Cases, 1 ; Grant v. Grant (1846), 10 Jur. 103. 

3112. Mere patience & forbearance — Of wife.] — 

Divorce by reason of the adultery of the husband. 
Connivance on the part of the wife from forbear- 
ance not inferred. Objection to libel overruled. — 
Kirkwall (Lady) v. Kirkwall (Loud) (1818), 
2 Hag. Con. 277 ; 101 E. K. 742. 

3113. .] — Angle v. Angle, No. 3219, 

post. 

3114. Mere use of obscene language — & dis- 
regard of decorum.] — Stone v. Stone, No. 3058, 
mite. 

3115. Cruelty & desertion — Though tending to 
induce wife to disregard duties.] — Stone v. Stone, 
No. 3058. ante. 

3116. Mere negligence.] — Phillips v. Phillips, 
No. 3072, ante . 

3117. Inattention or indifference.] — Rogers 

v. Kogeus, No. 30(51, ante. 

3118. .] — Allen v. Allen & D’Arcy, 

No. 3003, ante. 

3119. Agreement with adulterer to send wife 
home — At adulterer’s expense.] — Katcliff v. 
Katcltff & Anderson, No. 33(58, post. 

3120. Mere blindness & weakness — Short of 
actual willing consent.] — Marius v. Mauris Sc 
Burke, No. 3000, ante. 

3121. Execution of separation deed — With know- 
ledge of previous adultery.] — Where a husband 
has been guilty of adultery Sc of cruelty to his wife 
Sc the parlies have then entered into a deed of 
separation Sc the husband has, subsequently to the 
deed, committed adultery A been guilty of deser- 
tion for more than two years, the ct., on a petition 
by the wife for divorce, ought not to hold that the 
execution of the deed was an anticipatory con- 
nivance by the wife at further adultery by her 
husband unless there is clear evidence of an in- 
tention to connive. — Higgins v. Higgins (1924), 
41 T. L. K. 25, C. A. 

3122. Mere assent to separation — Consenting to 
Jewish divorce.] — Petitioner Sc resp., who were of 
the Jewish religion, w T ere married in a synagogue 
in 1917, but in 1919 they agreed to separate Sc 
shortly after the execution of a deed of separation 
went through the ceremony before a rabbi by 
which a husband divorces a wife according to the 
law of Moses Sc Israel. Both parties, however, 
knew that such a ceremony had not the effect of 
dissolving the marriage according to English law ; 
Sc at the time of the ceremony no other marriage 
according to Jewish law was contemplated by 
either party. In 1921 resp. in Berlin went 
through what was said to bo a form of marriage 


according to the law of Moses & Israel with a 
Rumanian woman, Sc they had since lived together 
as man Sc wife. In a suit by petitioner for divorce 
on the ground of resp.’s adultery resp. pleaded 
that petitioner had connived at his adultery & 
conduced to it by consenting to a Jewish divorce 
Sc to resp.’s marrying again according to Jewish 
laws : — Ileld : on t-lie evidence there was no 
assent to anything except to a separation, & resp. 
had failed to prove connivance Sc conduct con- 
ducing, Sc there must be a decree nisi . — Preger v. 
Pkeger (1920), 42 T. L. R. 281. 

C. Collusion. 

{a) In General. 

3123. Distinguished from fraud.] — Circum- 
stances stated in an allegation, wliich, though 
they may amount to fraud in the obtaining a 
decree, do not amount to collusion, Sc wliich do 
not prove that the judge was misled. 

Distinction between fraud & collusion. The 
collusion must have been between pltf. Sc deft, 
in the suit. Collusion between either of them Sc 
a tliird party is insufficient. — Meddowcroft v. 
Huguenin (1844), 4 Moo. P. C. C. 380; 8 Jur. 
431 ; 13 E. R. 352, P. C. 

Annotations : — Reid. Perry r. Meddowcroft (1846), JO Heav. 

122. Mentd. The Justyn (1862), 6 L. T. 553. 

3124. Criminal offence — Liability of solicitors 
aiding parties.] — Kyn aston v. Hickman Sc Brown 
(1919), Times , Nov. 0. 

3125. Transactions tainted with suspicion of col- 
lusion — Necessity for parties & legal advisers to 
avoid.] — Every transaction either between the 
parties or between their legal advisers during the 
pendency of divorce proceedings, which makes 
the material elements of a decree of divorce the 
subject of negotiation, taints the transaction with 
suspicion of collusion, Sc must be avoided both by 
the parties Sc by their representatives. — Car- 
michael v. Carmichael (1925), 42 T. L. It. 133. 

3126. Agreement for maintenance 
prior to instituting petition.] — Clarke v. Clarke 
(1925), 42 T. L. R. 132. 

3127. Bar to judicial separation.] — The ct. 

refused to pronounce a decree for a judicial separa- 
tion upon the application of a wife, who had 
obtained a verdict of cruelty Sc adultery against 
her husband, hut who had subsequently, upon the 
intervention of the Queen’s Proctor, been found 
guilty of colluding with her husband. — Butler v. 
Butler (1890), 03 L. T. 250. 

Annotation : — Consd. .Synge v. Synge, [1900] I\ 180. 

3128. Must be between plaintiff & defendant — 
Collusion of either with third party insufficient.] — 
Meddowcroft v. Huguenin, No. 3123, ante. 

3129. Collusion between solicitors — Parties to 


3116 i. Merc negligence To con- 
stitute connivance it is essential tliat 
there should bo on the part of the 
injured spouse willingness & mental 
assent to the commission of a matri- 
monial offence with full knowledge of 
the circumstances ; mere knowledge, 
negligenco or inaction are not suilicient. 
— Hell v. Hell (1909), T. S. 500. — 
S. AF. 

b. Merc inaction .] — A wife, with- 
out just cause, left her husband's 
house, & refused to return to it, or to 
allow him to live with her. Having 
reason to suspect her of adultery with 
a certain man, the husband, for the 
purpose of obtaining proof of her guilt, 
Hccretly watched the house in which 
she lived. On one occasion ho saw the 
man whom he suspected enter the 
house in the evening & leave at an 
early hour the following morning, &, 
on another occasion, saw the pair in 


the act of adultery. He did not 
interfere on either occasion : — Held : 
these facts did notestablish connivance. 
— Davis v. Davis & Hughes (1904), 2 
C. L. It. 178. — AUS. 

c. .] — Petitioner & a friend 

watched the window of a room in a 
board ing-houso occupied by resp., for 
about an hour, & then forced an 
entrance, & disco voi’ed resp. & eo-reep. 
in the act of adultery : — Held : peti- 
tioner was not guilty of connivance. — 
He weh v. Be wes (1903), 22 N. Z. L. It. 
665.— N.Z. 

3121 i. Execution of separation deed — 
With knowledge of previous adultery .] — 
A man who married a prostitute with 
whom he had lived for some time on 
several occasions both before & after 
the marriage in the presence of wit- 
nesses cast up to her ner former mode 
of life & told her to return to it. Somo 
months after the marriago he left her 


& went to America but gave directions 
to his man of business to carry out an 
arrangement for a separation. This 
was done within 2 months. Under the 
deed of separation suitablo aliment in 
proportion to the husband’s means was 

1 >rovided for her. Two yearn after the 
msband went, away the wife entered 
again on a course of continuous prosti- 
tution : — Held : as the expressions 
abovo ref erred to had been used in 
nixa & weit) not intended or under- 
stood to be intended to be acted upon 
the provision made for the wife being 
inconsistent with such iutention & as 
the wife’s return to her former manner 
of life was so far disconnected with 
those expressions in point of time there 
was no ground for tho pica of lenocinium 
& decree of divorce granted. — Hunter 
v. Hunter (1883), 11 It. (Ct. of Sess.) 
359.— SCOT. 
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suit not implicated.] — Where the aolrs. for peti- 
tioner & resp. conducted the proceedings in a suit 
for dissolution of marriage in such a way as to give 
rise to a reasonable suspicion of collusion, & the 
Queen’s Proctor thereupon obtained leave to 
intervene & show cause against the decree nisi 
being made absolute, but it appeared, on showing 
cause, that neither of the partes to the suit had. 
been implicated in the irregularities of their solrs., 
the ct. made absolute the decree nisi, & made no 
order as to the costs of the intervention. — Cox v. 
Cox (1801), 2 Sw. & Tr. 300 ; 30 L. J. 1\ M. & A. 
255 ; 4 L. T. 450 ; 0 W. 11. 924 ; 104 E. 11. 1013. 

3130. Collusion in previous proceedings — Mar- 
riage not dissolved by decree obtained in previous 
suit.] — The fact that petitioner has been guilty 
of fraud & collusion in obtaining a decree of divorce 
between resp. & her first husband, petitioner him- 
self being the co-resp. in the divorce proceedings, 
is no bar to his obtaining a decree of nullity upon 
the ground that the decree for divorce upon which 
his subsequent marriage with resp. was founded 
was bad. — Bonaf’akte v. Bonaparte (otherwise 
Megone), [1892] I\ 402 ; (52 L. J. P. 1 ; 8 T. L. It. 
759 ; 1 It. 490 ; sub nom. Bonaparte r. Megone 
(falsely called Bonapartk), (57 L. T. 531. 

Annotation : -Expld. Buter r. Pater, 1 1 000] P. 209. 


Previous petition not actually brought 

— Collusive agreement spent.] — Collusion at an 
earlier period in respect of proceedings then con- 
templated does not preclude the ct. granting 
petitioner relief on a xie tit-ion subsequently pre- 
sented A prosecuted in good faith, A with full & 
frank disclosure of all material facts. — Watkin v. 
Watkin A Malcolm (1919), 122 L. T. 225. 
Annotation : —Expld. Laidlev v. La idler (1920), 90 L. J. 1*. 28. 


3132. Evidence to rebut —Admissibility of re- 
spondent’s confession to witness.] — (1 ) Upon the 
trial of issues as to a co-resp. ’s alleged adultery & 
as to a cross-petition of collusion put forward in 
co-resp. *s answer, the evidence of a witness, called 
by petitioner to prove statements made to liim by 
the witness detailing a confession alleged to have 
been made by resp., wln> had not appeared to the 
citation, was admitted as being relevant to the 
cross-petition of collusion to present a false case 
to the ct. iV to obtain a decree contrary to the 
justice of the case. 

(2) A person, who attends in ct. on subpoena, 
cannot against his will be asked to stand up in 
ct. for identification. — Eaiutlll i\ Eartjlli & 
Bkderzoli, [1917] 1\ 28; 8(5 L. J. 1\ 35; 116 
L. T. 18 ; 61 Sol. do. 116. 


(b) What is Collusion . 
i. In General . 

3133. Agreement to commit or appear to commit 
adultery.] — (1) On proof of the wife’s adultery, 
continued for four years, under circumstances 
which raised a strong suspicion that the husband 
eoidd not have been ignorant, the ct., after much 
hesitation & difficulty, granted the sentence of 
separation, as it could not affect the husband with 
a direct knowledge of the adultery, & as three 
witnesses had positively sworn they believed the 
husband was ignorant. 


(2) On proof of adultery, sentence may be barred 
by compcmaiio criminis, by condonation, by 
active procurement or passive toleration, &, 
possibly, by other conduct. 

(3) Collusion is an agreement between tho 
parties, for one to commit, or appear to commit, 
a fact of adultery, so as to suffer the other to 
obtain a remedy at law as for a real injury. The 
law permits no co-opcration for such purpose, & 
refuses a remedy for adultery committed with 
such intent ; but it is not proof of collusion that, 
after the crime is committed, both parties are 
desirous of a separation. 

(4) The 105th Canon requiring that divorce 
should not go on confession alone, the ct. is almost 
bound to reject an affirmative issue in a suit for 
separation for adultery. 

(5) Passive connivance, or toleration, arising 
from the husband’s insensibility to his own honour, 
or unwillingness to seek redress is a bar to relief ; 
if there be proved a long course of criminal 
conduct, of which he was, or of which he must 
be presumed to be, cognisant, he may wait for 
adequate proof, but no longer. 

(6) A judgment by default against the paramour, 
& no defence on the part of the wife, are not proof 
of collusion. — Crewe v. Crewe (1800), 3 Hag. 
Bee. 123 ; 162 E. It. 1102. 

Annotations : — As to (l) Refd. Phillips v. Phillips (1844), 1 

Jlob. Eecl. 144. As to (3) & (4) Expld* Churchward, v. 

Churchward, {1895 1 P. 7. As to (5) Refd. Phillips v. 

Phillips (1810), 4 Notes of Oases 523 ; Gipps v. Gipps & 

Hume (1863), 3 Sw. & Tr. 116. 


3134. Action in concert in conduct of suit.] — 

In a suit for dissolution of marriage on the ground 
of the wife’s adultery the adultery was proved, but 
it appeared from the evidence of witnesses called 
by the ct., that an agent employed by petitioner to 
procure evidence & serve the citations on resps., then 
living together as man <Ss wife, had, whilst on that 
mission, associated with them on intimate terms ; 
had received money from the co-resp. ; & had 
paid him money, which was afterwards repaid by 
the wife’s father, in order that lie might be enabled 
to complete the chain of evidence ; that the father 
of the wife had paid money to petitioner on his 
signing the petition, & also to induce him to x>ro- 
ceed with the suit ; had acted in concert with 
petitioner in the conduct of the suit ; A had 
aided in getting up the case by giving facilities 
for obtaining evidence ^ the adultery. The ct., 
being of opinion that the petition was prosecuted 
in collusion with resp.. in compliance with Matri- 
monial Causes Act, 1857 (c. 85), s. 30, dismissed 
it. — Lloyd v. Lloyd & Chichester (1859), Sea. 
& Sin. 39 ; 1 Sw. & Tr. 567 ; 30 L. J. i\ M. & A. 
97 ; 1 L. T. 335 ; 164 E. 11. 862. 

Annotations: — Consd. Churchward v. Churchward, [1895] 
P. 7. Refd. Plutner v . Plumor & Py grave (1859), Sea. & 
Sm, 147 ; Todd r. Todd (I860), L. K. 1 1\ & D. 121. 
Mentd. Y. t>. Y. (I860), 1 Sw. & Tr. 598. 


3135. Agreement or understanding between 
parties.] — Gethin v. Getiun, No. 3114, post. 

3136. Improper act or improper refraining from 
act — For dishonest purpose.] — Collusion is an im- 
proper act done, or an improper refraining from 
doing an act, for a dishonest propose. 

Where a wife (petitioner), who had obtained a 


PART XIII. SECT. 7, SUB-SECT. 3. 

C. (b) i. 

d. Evidence must be clear.] — 
McDonalb v. McDonald, 11923] 3 
D. L. K. 319 ; 50 N. B. It. 56.— CAN. 

e. Action in concert in conduct of 
suit. J — Subsequently to tho institution 
of a suit for diflHolution of marriage, Sc 
on tho same day on which the Knit came 
on for hearing, petitioner & resp. each 


Hied pel it Jons, setting 1 out that it was 
agreed between them that from that 
dato the marriage between them should 
bo dissolved ; that neither of them 
should have any claim against the 
ot her ; that each should marry again 
at pleasure, & prayed that dissolution 
of the marriage might be granted on 
these terms, each party bearing his & 
her own costs : — Held : this amounted 
to collusion. -Christian r. Cttkisttan 


(1885), I. L. It. 11 Calc. 651.— IND. 

3135 i. Agreement or understanding 
between parties .] — On a petition for 
divorce at the suit of the husband, it 
was held that a direct agreement 
between petitioner & resp. is not neces- 
sary to establish collusion sufficient to 
defeat the petition. — H at kb v. Haykh 
( 1911), 1 W. W. It. "■ CAN. 
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Husband and Wife. 


Sect . 7. — Bars to relief: Sub-sect . 3, C. (b) i., ii., iii., 
iv . & vf\ 

decree of judicial separation on the ground of 
desertion with permanent alimony at the rate of 
£160 a year, informed her husbapd’s brother, 
through whom it was paid, that the allowance 
was insufficient for the support of herself & her 
daughter, & was thereupon informed by him that, 
if she would institute proceedings for divorce, the 
necessary information for which would be supplied, 
her husband would pay her a sum of £300 down 
on the filing of the petition, another £300 on the 
decree being made absolute, & £500 a year by way 
of permanent maintenance in lieu of £100 a year 
theretofore paid as permanent alimony: — Held: 
there was in the circumstances no misconduct on 
the part of petitioner in consenting to these 
proposals, Sc pronounced a decree nisi accordingly. 
—Scott v. Scott, [1913] P. 52 ; 82 L. J. P. 39 ; 
108 L. T. 49 ; 29 T. L. R. 200. 

Annotation : — Consd. Laidler v. Laidler (1920), 90 L. J. P. 28. 

3137. Not merely desire for separation — After 
crime committed.] — Crewe v. Crewe, No. 3133, 
ante. 


ii. Agreements to lyisliluie Proceedings . 

3138. Initiation & conduct provided for by agree- 
ment — Though no facts falsely dealt with or with- 
held.] — Churchward v. Churchward 6c Holli- 
day, No. 3143, post. 

3139. Payment to petitioner with request to 
initiate suit — Made on behalf of respondent.] — A 

wife instituted a suit for divorce against her hus- 
band on the ground of his cruelty, desertion, Sc 
adultery. For some time the parties had been 
living apart under a separation deed, Sc at the time 
of the divorce proceedings being taken there was 
due to petitioner under this deed a sum of £325. 
Resp., who had left the country, had never com- 
municated with petitioner, but he corresponded 
with his sister, who sent a friend to petitioner 
urging her to divorce resp. Sc expressed her willing- 
ness to pay a sum of £100 to petitioner Sc the costs 
if she would do so. Thereupon, petitioner agreed 
to institute divorce proceedings : — Held : as the 
wife was only obtaining from the resp. in a different 
way that which by process of law she might have 
compelled him to pay, the arrangement as to the 
payment by rcsp.’s sister did not amount to 
collusion within Churchward v. Churchward 
Holliday, No. 3143, so as to disentitle petitioner to 
a decree. — Malley v. Malley (1909), 25 T. L. R. 
662 ; 53 Sol. Jo. 617. 

Annotations: — Consd. Scott v. Scott (1913), 108 L. T. 4.9 ; 

Laidlcr v. Laidler (1920), 90 L. J. 1*. 28. 

3140. Petitioner not moved by any improper 

motive.] — Scott v. Scott, No. 3136, ante . 

iii. Agreements Not to Defend. 

3141. General rule.] — Barnes v. Barnes Sc 
Grimwade, No. 3151, post. 

3142. .] — An agreement between the parties 

to a divorce suit to withhold any relevant evidence 
from the ct. amounts to collusion. 

A husband, before commencing a suit for dis- 


solution of marriage, agreed with his wife that, if 
no opposition were offered to his petition, he would 
pay the costs of all parties. Resp. Sc co-resp. did 
not appear. After a decree nisi the Queen’s 
Proctor intervened, Sc resp. gave evidence of 
petitioner’s promise as to the costs, Sc also alleged 
that he had been guilty of cruelty Sc had connived 
at her cohabitation with the co-resp. The ct. 
held that the parties had been guilty of collusion, 
Sc rescinded the decree nisi. — Bacon v. Bacon Sc 
Ashby (1877), 25 W. R. 560. 


Annotation : — Consd. Churchward v. Churchward, 
P. 7. 


[1895] 


3143. No material fact withheld.] — If the 

initiation of a divorce suit be procured, Sc its 
conduct, especially if abstention from defence be 
a term provided for by agreement, this constitutes 
collusion, although it does not appear that any 
specific fact has been falsely dealt with or withheld. 

Petitioner made an agreement with resp., who 
had committed adultery with co-resp., by which 
she undertook to settle money on the child of the 
marriage, & he to take proceedings for divorce, 
which she was not to defend Sc of which she was 
to pay the costs, he not claiming damages against 
co-resp. The agreement was disclosed to the ct. 
Petitioner did not connive at the adultery, Sc no 
false testimony was adduced before the ct. in 
proof of it. It was not shown that there were any 
specific facts, material in defence or recrimination, 
which might have been brought forward by resp. ; 
but it was not proved that there were no material 
facts which she might have brought forward by 
way of defence or recrimination. On the inter- 
vention of the Queen’s Proctor : — Held : the 
agreement constituted collusion between petitioner 
Sc resp., so as to disentitle petitioner to a divorce. — 
Churchward v. Churchward Sc Holliday, 
[1895] P. 7 ; 04 L. J. P. 18 ; 71 L. T. 782 ; 43 
W. R. 380 ; 11 T. L. R. 69 ; HR. 626. 
Annotations: — Distd. Malloy v. Malley (1909), 25 T. L. R. 

002: Scott v. Scott, [1913] P. 52. Consd. Laidlcr v. 

Laidler (1920), 90 L. J. P. 28. 

3144. Necessity to prove agreement or under- 
standing between parties.] — In order to establish 
a charge of collusion against petitioner Sc resp. in a 
suit for dissolution of marriage, it is necessary to 
prove that there was some understanding or agree- 
ment between them. 

Where a husband & wife, both of them being 
anxious to obtain a divorce, presented cross- 
petitions, Sc the husband’s petition was dismissed 
upon his own application, Sc he abstained from 
making any defence to his wife’s petition, the 
judge ordinary directed the jury that if that course 
had not been taken in consequence of any under- 
standing or agreement between the parties, but 
each had acted independently of the other, peti- 
tioner was not guilty of collusion. — Gethin v. 
Gethin (1861), 31 L. J. P. M. & A. 43 ; subsequent 
proceedings (1862), 2 8 w. & Tr. 560. 

Annotation : — Consd. Churchward v. Churchward, [1895] 

P • T • 


iv. Suppression of Material Facts. 

3145. General rule.] — Where the Queen’s Proc- 
tor obtains the leave of the ct. to intervene, Sc 
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3138 i. Initiation dt conduct provided 
for by agreement — l 1 hough no facts 
falsely dealt with or wiUiheld. ]-— Col - 
lusion exists whore the initiation of 
tho proceeding tor dissolution of 
marriage is procured & its conduct, 
especially it abstention from defence 
ho a term, provided for by agreement 
or bargain between the spouses or 
their agents, although it does not 
appear that any specific fact has been 


falsely dealt with or withheld. — 8 te 

^ IX 1%£ TE \£S? 1X (1017), 1. L. It. 4‘ 
Calc. 1091. — IND. 


•] — -Whore no 

specific fact has boon falsely dealt with 
or withheld from tho ct., an agreement 
by which a divoroe suit is initiated, but 
which contains no term to abstain 
from a defence, is not collusion for the 
purpose of obtaining a divorce contrary 
to the justioe of the case within the 
moaning which should bo given to 
those words in N.Z., having regard to 


the present form of tho divorce law in 
the colony as laid down by statutory 
enactments. — Livingstone v. Living- 
stone (1902), 21 N. Z. L. R. 626— N.Z. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) iii. 

8141 I. General rule .]— Collusion is 
the permitting a false case to bo sub- 
stantiated or keeping back a just 
defence. — Walker v. Walker, [1911 J 
S. C. 163.— SOOT. 
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pleads collusion between petitioner A reap., such 

E lea is a good plea ; but petitioner is entitled to 
e acquainted with the character of the collusion 
intended to be charged, by way of specification 
or particulars. 

With reference to amending the plea, by stating 
evidence or the facts on which the collusion is 
supposed to be founded, it is quite out of question. 
As to oppression, I think the Legislature has 
guarded against that by putting it in the hands of 
a public officer. My difficulty is this : collusion 
is not, like condonation, a well-understood term ; 
it may be by keeping back evidence of what would 
be a good answer, or by agreeing to set up a false 
case ( per Cur.). 

In this case 1 think it is by no means necessary 
to state the facts that are intended to bo proved ; 
but the character of the collusion pleaded should 
be given as by way of particulars {per Cur.). — 
Jessop v . Jessop (1861), 2 Sw. A Tr. 301 ; 30 
L. J. P. M. A A. 193 ; 4 L. T. 308 ; 7 Jur. N. S. 
609 ; 9 W. R. 640 ; 164 E. R. 1011. 

Annotation : — Consd. Churchward v. Churchward, 11895] 
P. 7. 

3146. Criminal offence.] — In my view 

when parties agree together to take steps to obtain 
a divorce by suppressing or concealing facia from 
the ct., they are guilty of a criminal offence, A any 
solr. who assists the parties is also guilty of a 
criminal offence (Loro Reading, O.J.j.— K ynas- 
ton v. Hickman A Brown (1919), Times Nov. 0. 

3147. Agreement to withhold relevant evidence.] 
— Bacon v. Bacon A Ashby, No. 3142, ante. 

3148. In support of counter charge — 

Though facts suppressed insufficient to establish 
charge.] — If, by agreement between the parties 
to a divorce suit, pertinent & material facts, which 
might be adduced in evidence in support of a 
cross-petition against petitioner by resp. or co- 
resp., be withheld from the ct., such agreement 
will amount to collusion, even though the sup- 
pressed facts might not have been sufficient to 
establish the cross-petition. — Hunt v . IIunt & 
Wright (1877), 47 L. J. P. 22 ; 39 L. T. 45. 

Annotations : — Consd. Butler v . Butler (1890), 16 P. I). 6G I 
Churchward v. Churchward, [1895] P. 7. 

3149. .] — A wife having peti- 

tioned for a divorce from her husband on the 
ground of his cruelty & adultery with several 
women, the husband presented a cross-petition on 
the ground of his wife's adultery. During the trial 
of the petitioners, the husband & wife, by their 
respective solrs., entered into an agreement that 
the wife should give evidence of cruelty to the 
satisfaction of the ct., A of the husband’s adultery 
with W., one of the women charged, A that if the 
ct. was satisfied on that evidence the decree should 
go, the wife should withdraw the other charges, A 
the husband should withdraw his petition. The 
wife’s counsel proceeded with the trial as if the 
agreement had not been entered into ; but the 
husband’s counsel acted in accordance with in- 
structions based on the agreement, A did not 
cross-examine the wife. The jury found that the 
husband had committed adultery with W. only, 
that he had been guilty of cruelty, A that the wife 
had not committed adultery. On these findings a 
decree nisi was granted. The Queen’s Proctor 
intervened, A after a hearing at which further 
evidence was adduced, the judge left to the jury 
the questions (a) Were material facts withheld 
from the knowledge of the ct. ? ( b ) Was there 
collusion ? (c) Did the wife commit adultery ? 

The jury answered the two first questions in the 
affirmative, but were unable to agree as to the 
third : — Held : (1) under the Matrimonial Causes 


Act, 1857 (c. 85), a wife was deprived of her right 
to a decree, not only if she had been guilty of a 
matrimonial offence, but also if her petition had 
been presented or prosecuted in collusion with 
resp. ; (2) an agreement between the parties to a 
divorce suit to withhold from the ct. pertinent & 
material facts, which might have been adduced 
on the trial in support of a counter-charge, 
amounted to collusion, even though the facts 
suppressed might not have been sufficient to 
establish such counter-charge. — Butler v. Butler, 
Butler v . Butler A Burnham (1890), 15 P. D. 
66 ; 59 L. J. P. 25 ; 62 L. T. 344 ; 38 W. R. 390 ; 
6 T. L. R. 148, 0. A. 

Annotations: — As to (2) Apld. Rogers v. Rogers, [1894] P. 
161. Consd. Churchward v. Churchward, (1895] P. 7 ; 
Hunter v. Hunter, [1905] P. 217. Reid. Roche v. ltocho, 
f 1005 J P. 142 ; Wain v. Wain & Eves (1909), 26 T. L. R. 
131. 


3150. Petitioner’s adultery,] — Drummond v. 
Drummond, No. 3158, post. 

Suppression by petitioner of own adultery.] — 
See Sect. 20, sub-sect. 3, B. (6), post. 

3151. Conduct conducing to adultery.] — (1 ) Peti- 
tioner obtained a decree nisi in a suit in which 


neither resp. nor co-resp. appeared. Afterwards 
the Queen’s Proctor intervened, & alleged {inter 
alia ) collusion between petitioner A resp., & that 
material facts respecting the conduct of petitioner 
had not been brought before the ct. The ct. 
reversed the decree, upon the ground that the fact 
of petitioner ] laving before A after the institution 
of the suit given money to resp. to offer no opposi- 
tion to the suit, A urged her so to do, as he should 
get a decree cheaper, established collusion ; that 
the facts that petitioner was in the habit of going 
with resp. A co-resp. to places of amusement, 
allowing her to dance frequently with co-resp., A 
on leaving left her in his care, were material facts 
conducing to the adultery, which ought to have 
been brought before the ct. Scmble : the above 
facts do not establish a plea of connivance, as 
connivance to be a bar must be a corrupt con- 
nivance. 

(2) A wife, being entitled to alimony pendente 
litc , the voluntary gift of money during progress of 
a suit by him for a divorce, does not, per se , prove 


collusion. 

(3) Where the suppression of material facts is 
averred without specifying such facts, petitioner 
is entitled to particular* 

(4) Where a charge of collusion was sustained 
against petitioner by the Queen’s Proctor, but a 
further charge of adultery, which petitioner had 
come prepared to meet was abandoned, the ct. 
made no order as to costs. — Barnes v. Barnes A 
Grimwade (1867), L. R. 1 P. A D. 505 ; 37 
L. J. P. A M. 4 ; 17 L. T. 268 ; 16 W. R. 281. 

Annotations : — As to (1) Consd. Churchward v. Churchward, 
[1895] P. 7. Refd. Butler v. Butler, Butler y. Butler A 
Buruham (1890), 38 W. it. 390 ; Laidler v. Laidlor (1920), 
90 L. J. P. 28. 


3152. Agreement to conceal condonation.] — 

Rogers i\ Rogers, No. 5172, post. 


v. Other Cases. 

3153. Co-respondent suffering judgment by de- 
fault — No defence on part of wife.] — Crewe v. 
Crewe, No. 3133, ante. 

3154. Agreement to collect evidence .]— Sernble : 
it is collusion for both parties to a suit instituted 
on grounds which would entitle petitioner only to 
sue, to concur in getting up evidence in support 
of the petition, though the evidence be true. 

Qu. : whether it would be so if either party 
might have instituted a suit on same grounds.— 




Husband and Wife. 


Sect, 7. — Bars to relief : tiub-scd' 3, G T . (b) v., & 1). 

(a) <£ (6) L] 

MlDGLEY (FALSELY CALIJ2D WOOD) V . WOOD 
(1860), as reported in 30 L. J. P. M. & A. 57. 
Annotation: — Consd. Churchward v. Churchward, [1895] 
P. 7. 

3155. Request for evidence of past adultery.] — 

A request by a proposed petitioner for production 
by the proposed reap, of evidence of past acts of 
misconduct does not, apart from any arrangement 
as to the conduct of the proposed proceedings, 
constitute the offence of collusion. — Laidler v. 
Laidler (1920), 00 L. J. P. 28 ; 123 L. T. 208 ; 36 
T. L. K. 510. 

3156. Agreement to provide evidence — By com- 
mitting adultery.] — (1) On the hearing of a suit by 
a wife for a dissolution of marriage on the ground of 
adultery, coupled with desertion, it was shown 
that the adultery charged & proved was com- 
mitted by the husband in fulfilment of a promise 
previously made by him to the wife that he would 
give her an opportunity of obtaining a divorce ; 
that the adultery had been committed in order 
that it might be proved ; that evidence of it had 
been obtained by means of information supplied 
to the wife by the husband ; & that the wife was 
acting in concert with the husband to obtain 
evidence of it by the means indicated by him : — 
Held : the husband & wife were guilty of collusion 
within Matrimonial Causes Act, 1857 (c. 85), 
s. 30. 

(2) The husband was ordered to pay the costs 
of the wife, although her petition for dissolution 
was dismissed on the ground that they had been 
guilty of collusion. — Todd v. Todd (1806), L. 11. 
1 P. & 1). 121 ; 35 L. J. P. & M. 31 ; 13 L. T. 759 ; 
12 Jur. N. 8. 237 ; 14 W. It. 350. 

3157. Agreement to set up false case.] — Jessop v. 
Jess op, No. 3145, ante. 

3158. Failure to countercharge.] — (1) Where the 
Queen’s Proctor intervenes in a suit for dissolution 
of marriage before the hearing, & pleads collusion 
& that petitioner has been guilty of adultery, his 
right to intervene cannot be defeated by petitioner 
asking only for a decree of judicial separation ; but 
he will be allowed to prove his pleas. 

(2) The ct. will not, at the hearing in such a 
case, allow the prayer of the petition to be altered 
into a prayer of judicial separation for the purpose 
of ousting the Queen’s Proctor. 

(3) A wife who has been guilty of adultery since 
the commencement of the suit is not entitled to a 
decree of judicial separation on the ground of 
cruelty ; but upon proof of such adultery the ct. 
will dismiss the petition, although resp. may not 
have recriminated. 

(4) Scmble: if resp. is aware that petitioner lias 
been guilty of adultery, his omission to recriminate 
is evidence of collusion. — Drummond v. Drum- 
mond (1801), 2 Sw. A Tr. 209 ; 30 L. J. P. M. A A. 
177 ; 4 L. T. 410 ; 104 E. K. 998 ; . sub now. 
Forth (Viscountess) v. Forth (Viscount), 7 
Jur. N. 8. 702. 

Annotations: — As to (1) Refd. Poring v. 1 taring (1808), 
L. R. 1 1\ & D. 531 ; Sottomayer v. Do Barron (1879), 5 
1\ 1). 94. As to (3) Apprvd. Otway v. Otway (1888), 13 
1*. D. 141. Refd. Synge v. Synge, [1900J 1*. 180 ; Hodgson 
v. Hodgson & Turner, [1905] 1\ 233 ; Everett v. Everett 
& McCulhun, [1919] P. 298. 

3150. Respondent assisting in identification — 
Undefended suit.] — Where resp., who did not 


appear, & gave petitioner’s solr. a photograph to 
aid in her identification, & attended in ct. for 
same purpose, for which attendance she received 
from petitioner’s solr. £1, the ct. having reason to 
believe that the parties were not acting in collusion, 
pronounced the decree. — Harris v. Harris & 
Lambert (1802), 4 8w. & Tr. 232 ; 31 L. J. P. M. 
& A. 100 ; 104 E. R. 1505. 

Annotations: — Consd. Churchward v. Churchward, 11895] 

I\ 7. Refd. Laidler v. Laidler (1920), 90 L. J. P. 28. 

3160. Allowance in lieu of alimony — Pendente 
lite.] — Barnes v. Barnes & Grimnvade, No. 3151, 
ante. 

1 ) . Condonation • 

{a) In General . 

3161. Absolute bar.] — D unn v. Dunn, No. 3130 

post. 

3162. Distinguished from connivance.] — T urton 
r. Turton, No. 2711, ante. 

3163. Condonation of adultery — Distinguished 
from condonation of cruelty.] — Moss v. Moss, No. 
3201, post. 

3164. Question for jury.] — Peacock r. Pea- 
cock, No. 3207, post. 

3165. .] — A husband who had received from 

his wife a confession of adultery, thereupon went 
home with her 6c they slept together upon that & 
the following night. He then sent her away to 
her relations, 6c they parted upon affectionate 
terms. The same day he saw her off at the rail- 
way station, he signed a petition praying for a 
divorce. Upon the idea of condonation put for- 
ward by the wife, the learned judge directed the 
jury that the fact of the parties sleeping together 
was not conclusive, but that they must take that 
fact in conjunction witli the other facts of the case 
in forming a conclusion as to whether the adultery 
had been condoned. — Hall v. Hall & Kay (1891 ), 
04 L. T. 837 ; subsequent proceedings , 00 L. J. P. 
73, C. A. 

Annotations Consd. Cramp t>. Cramp & Freeman, U920J 

P. 158. Refd. Crocker v. Crocker, 11921] P. 25. 

Question for judge — Where condonation not 
pleaded .] — See Sub-sect. 3, D. (r/), post. 

3166. Must be followed by conjugal cohabitation.] 

— (1) A wile was charged in a petition with 
adultery, to which she pleaded condonation ; 
counsel for the husband, in order to repel this plea, 
by showing that at the time of the alleged con- 
donation the husband was not cognisant of the 
whole of the wife’s adultery, tendered evidence of 
acts of adultery not laid in the petition, <fc which 
were committed prior to, but were unknown to the 
husband at the time of the alleged condonation ; 
the judge ordinary ruled, liaesiianter , that, as the 
petition contained no averment of the acts of 
adultery, the evidence was inadmissible. There 
can be no condonation, by the law of England, 
which is not followed by conjugal cohabitation. 

Qu. : whether condonation may not be con- 
stituted per verba 1 

I have come to the conclusion that condonation 
means a blotting out of the offence imputed, so as 
to restore the offending party to the same position 
he or she occupied before the offence was com- 
mitted (Ores swell, J. O.). 

(2) On a decree of dissolution of marriage by 
reason of the wife’s adultery, she having under a 


PART XIII. SECT. 7, SUB-SECT. 3.— 

D. (a). 

f. What amounts fo.p-Tlio cirmuii- 
HtancuH hold to Bhow condonation by 
a husband of his wife’s adultery, 8c 
his petition for divorce was, therefore, 
dismissed. — P itman v. Pitman, 11922] 


l W. W. R. HOC; 06 D. L. R. 702.— 
CAN. 

3166 i. Must be followed by conjugal 
cohabitation. ] — In an action for orim. 
con. : — Held: the fact of pltf., having 
after verdict in his favour, from lucre 
motives of compussioii & consideration 


for their etiild, taken back his wife to 
live with him, was not such a condona- 
tion as would induce the ct. to grant a 
new trial. — M cMillan v. J k.lly (1807 ), 
17 0. P. 702. — CAN. 

3166 ii. .] - W. v. W., [1922] X 

AV. W. R. 238 ; 03 D. L. It. 332.— CAN. 
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marriage settlement the interest, settled by her 
husband, after her husband’s death, of £10,000, & a 
right to dispose of one-fifth of that sum, the ct. 
directed the husband to secure her an annuity 
during his life of £150, quamdiu casta vixerit , on 
condition of her giving up the right to dispose of 
the £2,000 ; & directed the damages assessed 

against co-rcsp. to go, first, in payment of wife’s 
costs ; secondly, in payment of husband’s ; & 

thirdly, any surplus in satisfaction of the annuity 
to wife. 

(3) The wife’s costs will not be taxed against the 
husband after trial, when she has failed in her suit. 
— Keats v. Keats <fc Montezuma (1859), 1 Sw. & 
Tr. 331 ; 28 L,. J. P. & M. 57 ; 32 L. T. O. K. 321 ; 
5 Jur. N. 8. 170 ; 7 W. It. 377 ; 104 E. R. 751. 
Annotations : — As to (1) Apprvd. Bernstein r. Bernstein, 

f 1 8 0 B J P. 292. Consd. Cramp v. Cramp 6c. Freeman, 

11920] 1\ 158; Crocker v. Crocker, 1 1 1121] J\ 25. Refd. 

Hall v. Hall (1891), (50 L. ,1. P. 73. As to (2) Retd. 

Latham r. Latham & Geiliin (1861), 30 L. J. 1*. M. 6c. A. 

43. As to (3) Refd. Whitmore v. Whitmore (1866), 

L. It. 1 1*. & D. 96 ; Smith v. Smith (1882), 7 P. 1>. 84 : 

Russell v. Bussell, [1892] 1\ 152 ; Waudby v. Waudby 6c 

Rowland (1901), 84 L. T. 571. 

3167. Condonation of adultery with one person — 
Whether avoided by uncondoned adulterous acts 
with another.]- -Alexandre v. Alexandre, No. 
3019. ante. 

3168. — — .] — -Bernstein v. Bernstein, 

Turner & Sampson, No. 3213, post. 

(b) What is Condonation. 
i. In General. 

Condonation by wife — Distinguished from con- 
donation by husband .] — See Sub-sect. 3, D. (dh 
post. 

3169. Conditional forgiveness.] — Dr. Bever has 
very fully explained the effect of a condonation 
by matrimonial intercourse. It is a conditional 
forgiveness, which does not take away the right of 
complaint in case of a continuation of adultery, 
which operates as a reviver of former acts. The 
objection appears to be founded on a supposition, 
that the facts of adultery, pleaded subsequent to 
the condonation would not be proved, in which 
case the proof of those facts, previous to the for- 
giveness, could not weigh. The general objection 
is to the acquiescence of Lady Ferrers, from the 
year 1780, which is said to amount to condonation. 
It is contended also, that she is barred by length 
of time. But in this ct. it is not the measure of 
the injury which is to undergo consideration, but 
whether the party pltf. is entitled to a separation 
or not ? So that the ets. of common law do not 
afford any conclusive rule which should bind this 
ct. in a question of this kind. 

I will not lay it down as a rule, that a woman 
not bringing her complaint immediately on the 
discovery, shall be afterwards barred from laying 
her caso before the ct. — Ferrers (Lady) v. 
Ferrers (Lord) (1791), 1 Hag. Con. 130; 1 

Hag. Eec. 781 , n. ; 101 E. 11. 500. 

Annotation: — Refd. I) ’Aguilar v. I) ’Aguilar (1794), 1 Hag. 

Ecc. 773. 

3170. .] — IV Aguilar v. D’ Aguilar, No. 

4004, post. 

3171. — -.] — (1) In a suit for divorce on account 
of the husband’s adultery after a condonation of 
former adulteries ; there must be, in order to 

PART XIII. SECT. 7, SUB-SECT. 3.— 

D. (b) i. 

3169 1. Conditional forgiveness .] 

Condonation of matrimonial offences is 
always on the condition that there 
shall be no repetition of any matri- 
monial offence In the future ; & the 
effect of a husband's subsequent 

J. — VOL. XXVII. 


establish condonation of subsequent adultery as 
a bar to the wife’s remedy, evidence that she was 
aware of this renewed misconduct ; nor can such 
knowledge be inferred from slight facts, &> from 
cohabitation, but it must be clearly & distinctly 
proved. 

(2) If a wife forgives earlier adultery upon con- 
dition & assurance of future amendment, on this 
husband’s again committing adultery, that pre- 
vious injury revives. 

(3) Condonation is not presumed, as a bar, so 
readily against the wife as against the husband. 

(4) A groundless & malicious charge against the 
wife’s chastity followed up by turning her out of 
doors, & not attempted to be pleaded nor proved, 
may be alleged with other acts of cruelty as a 
ground for separation. Qu. : whether it would 
not revive condoned adultery. — D urant v. Durant 
( 1825), 1 Hag. Ecc. 733 ; 192 E. It. 734 ; previous 
proceedings (1824), 2 Add. 297. 

An notations -As to (1 ) Consd. Dempster v. Dempster (1861 ), 
2 Sw. & Tr. 438 : Collins v. Collins 6c Eayres (1884), 9 
App. Caa. 205. Refd. Bramwell v . Bramwell (1831), 3 
Hug. Eec. 618 ; Bernstein v. Bernstein, Sampson 6c 
Turner, 11893] 1*. 292 ; Rogers v. Rogers, [1894] P. 161. 
yts to (2) Expld. Palmer v. Palmer (1860), 2 Sw. & Tr. 61. 
Refd. Snow v. Snow (1842), 2 Notes of OascH Hupp. 1 ; 
Hopwith v. Sopwith (1860), 2 Sw. 6c Tr. 160. As to (3) 
Refd. Cramp v. Cramp & Freeman, [1920] 1\ 158. As to 
(4) Consd. Russell i\ Russell, 11897] A. C. 395. Refd. 
E hired v. Kldrcd (1840), 2 Curt. 376 ; Dysart v. Dysart 
(1847), 5 Notes of Cases, 191 ; Gale v. Gale (1852), 2 
Rob. Eocl. 421. Generally, Refd. R. v. Clarence (1888), 
22 Q. B. D. 23. 

3172. .] — All condonation is conditional on 

no ollcnce of which the Matrimonial Ct. can take 
cognisance being in future perpetrated. Cruelty 
once condoned may be so revived by subsequent 
adultery as to form, coupled with that adultery, 
ground for a sentence of dissolution. — P almer v. 
Palmer (1890), 2 Sw. <& Tr. 91 ; 29 L. J. P. M. & 
A. 124 ; 2 L. T. 393 ; 8 W. It. 504 ; 194 E. It. 914. 

Annotations : — Refd. Blandford v. Bland ford (1883), 8 P. D. 
19 ; Collins v. Collins (1884), 9 App. Cas. 205 ; Rogers v. 
Rogers, 11894] P. 161. 

3173. .j — From 1851 to Jan. 1855, a wife 

received great cruelty at the hands of her husband ; 
besides acts of personal violence, he excluded her 
from the head of his table, <te from the management 
of the household. On various occasions between 
Jan. 1855, & Sept. 1859, the wife left & returned 
to her husband’s house ; but after Jan. 1855, 
refused to return to her husband’s bedroom, unless 
she were placed in her proper position in the house- 
hold, which the husband refused to do. In Sept. 
1859 she left, & did not return to her husband’s 
house. In Sept. 1857, an arrangement was made, 
through the medium of Mends, that she should 
pay to her husband a portion of income settled 
to her separate use, & he should allow the children 
from time to time to visit her. She paid the 
money, but in the early part of 1892 three years 
had elapsed since the husband had allowed any 
of the children to visit her, <fc he then refused to 
do so, though she was very ill. In July, 1892, 
she petitioned for judicial separation ; the answer 
of the husband denied the cruelty, & alleged 
condonation & undue delay : — Held : the wife’s 
return to the house showed a willingness to con- 
done ; but she annexed, as she had a right to 
do, a condition precedent, with which the hus- 
band never complied ; therefore there was no 

of misconduct, the latter offence 
revives that which has been condoned, 
6c the party offended against is entitled 
to the same relief as if there had been 
no condonation at all.— -Akkkstkn v. 
Akersten (1908), 27 N. Z. L. R. 1152. 
— N.Z. 


adultery is to revive previously con- 
doned acts of cruelty. — Aldrich v. 
Aldrich (1891), 21 O. R. 447.— CAN. 

3169 ii. .] — Condonation is only 

a conditional forgiveness, the condition 
being that the offending party shall 
transgress no more. Where, after 
condonation, a party is again guilty 
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condonation so as to bar her suit for judicial separa- 
tion ; but, if there had been, the husband’s con- 
duct & demeanour whilst she remained in the 
house would have sufficed to revive the gross acts 
of cruelty ; less being sufficient to destroy con- 
donation than to found an original suit. The 
whole of the transactions -subsequent to the wife 
leaving the house in Sept. 1856, grew out of & 
were connected with the misconduct of the 
husband, & raised no suspicion that the suit was 
brought in 1862 with any other object than to 
obtain that legal protection to which the wife was 
entitled. Undue delay in bringing the suit is no 
plea, strictly speaking, to a petition for judicial 
separation. — Cooke v. Cooke (1868), 3 Sw. & Tr. 
240 ; 32 L. J. P. M. & A. 154 ; 8 L. T. 644 ; 9 
Jur. N. >S. 754 ; 11 W. R. 957 ; 164 E. R. 1221. 

Annotation* : — Consd. Houghton r. Houghton, [1903] P. 
150. Refd. Mohs r. Moss, [1916] P. 155. 

3174 . .] — Condonation is only conditional 

forgiveness, & condoned adultery &, cruelty may 
be revived by misconduct which falls short of 
adultery. A husband was guilty of adultery & 
cruelty, which were condoned by his wife, lie 
aftciwards made improper overtures to, A 
attempted to take liberties with, a female servant 
in his house : — Held : the husband’s misconduct 
revived his condoned adultery, & the wife was 
entitled to a decree for dissolution of the marriage. 
— Ridgway v. Ridcway (1881), 29 AV. R. 612. 

3175 . .] — Condonation is forgiveness upon 

condition that no matrimonial offences are com- 
mitted in the future, & therefore one matrimonial 
offence committed after condonation is sufficient 
to revive all the matrimonial offences committed 
before it. 

The parties to the suit were married in 1869. 
In 1874 resp. formed an adulterous connection 
with a married woman, & in 1875 he was guilty of 
an act of cruelty. lie descried petitioner from 
1876 till 1878, in which year petitioner commenced 
a suit for a judicial separation, which was dis- 
continued upon a deed of separation being signed. 
Later in the same year a reconciliation was effected, 
<fc the parties cohabited till 1882, when petitioner 
discovered that resp. had resumed his former 
adulterous connection, & commenced a suit for a 
dissolution of marriage : — Held : the condoned 
desertion, as well as the condoned adultery, had 
been revived by the subsequent adultery, & 
petitioner was entitled to a decree dissolving the 
marriage. — B landford v. Blandford (1883), 8 
P. 1). 19 ; 52 L. J. P. 17 ; 48 L. T. 238 ; 31 W. R. 
508. 

Annotation*: — Consd. Collins v. Collins (1884), 9 Anp. Cas. 
205. Refd. Cramp v. Cramp & Freeman, 11920] P. 158. 

3176 . Doctrine applicable equally to both 

sexes.] — Oopsey v. Copse y, No. 3275, post. 

3177 . Forgiveness whereby offending party re- 
stored to former position.] — K eats v . Keats & 
Montezuma. No. 3166, ante. 

3178. .] — A mere forgiveness by a husband 

of a guilty wife whether expressed verbally or by 


letter, without restoration of the wife to her 
former position, cannot amount to condonation. 

A husband whose wife had been guilty of 
adultery wrote to her a conditional letter of for- 
giveness. In answer the wife wrote a letter in 
which she accepted without qualification his offer 
of forgiveness. On receiving the husband’s letter 
the wife refused an offer of a place in domestic 
service which she had intended to accept. The 
husband subsequently withdrew his offer & filed 
his petition for divorce : — Held : the two letters 
taken together did not constitute an agreement 
binding the husband not to take proceedings for 
divorce. — Crocker, v. Crocker, [1921] P. 25; 
90 L. .T. P. 136 ; 124 I*. T. 493 ; 37 T. L. R. 137 ; 
65 Sol. Jo. 353, C. A. ; affy. (1920), 122 L. T. 749. 

Annotation : — Refd. Cramp v. Cramp & Freeman, 11920] V. 
158. , 

3179 . Conditional reinstatement.] — (1) Con- 
donation, as applied to matrimonial offences, 
though frequently defined as conditional forgiye- 
ness, is not forgiveness in the ordinary sense, but 
would be more properly defined as conditional 
reinstatement of the offending spouse. It is 
always subject to the condition that the offence 
must not recur. (2 ) Resumption by the 1 uisband of 
connubial intercourse with liis wife, when he hats 
full knowledge of her adultery, is conclusive proof 
of condonation. It cannot be rebutted by the 
fact that he never forgave her, though that fact 
is admitt ed by the wile. — Cramp v. Cramp & Free- 
man, [1920] P. 158 ; 89 L. J. P. 119 ; 123 L. T. 
141 ; 36 T. L. R. 333. 

Annotation : — As to (2) Foild. Turnbull v. Turnbull & Coals 
( 1 925), 41 T. L. It. 507. 

3180 . Unconditional forgiveness — Condonation 
of adultery.] — Rose v. Rose, No. 3470, post. 

3181 . Forgiveness legally releasing Injury — Ex- 
press or implied.] — In a suit for separation a mensd 
ct tlioro by reason of the wife’s adultery, she, 
having in a plea of recrimination, or compensatio 
criminum , proved a long series of misconduct, 
adultery, solicitation of the servants’ chastity, 

& venereal disease communicated to her, for which 
she separated from him long prior to the adultery 
committed by her, is entitled to her dismissal ; nor 
will a return to live in the same house, after a 
former separation on account of the husband’s 
adultery, operate as a condonation so as to 
extinguish her right to set up his guilt as a bar to 
liis prayer. Condonation is forgiveness legally 
releasing the injury & may be express or implied, 
as by the husband cohabiting with a delinquent 
wife ; but the effect of cohabitation is less stringent 
on the wife, & condonation by implication is not 
held a strict bar against her, for it is not improper 
she should for a time show a patient forbearance 
& entertain hopes of her husband’s reform. Un- 
pleaded condonation can only avail as a bar so 
far as it is fully established by evidence. The 
general presumption is that a husband & wife, 
living in the same house, live on terms of matri- 
monial cohabitation ; but particular circumstances 
may repel that presumption. 

It does not follow that because condonation 


8177 i. Forgiveness uhcrelry offending 
party restored to former position .] — 
Even if condonation may bo made by 
words alone it is necessary that there 
should l>e complete forgiveness. Evi- 
dence of an intention or an inclination 
to resume marital relations & to forgive 
past misdeeds will not alone establish 
it. — Moran v. Moran, [1920] 1 ( W. W. R. 
6121; 52 D..L. It. 339.— CAN. 

8177 ii. — — .] — Condonation means 
the complete forgivenesa & blotting out 


of a ''conjugal offence followed by 
cohabitation, the whole being done 
with full knowledge of all the circum- 
stances of the particular offence for- 
given. The forgiveness which is to 
take away the husband's right to a 
divorce must not fall shortof reconcilia- 
tion. — Ste. Croix v. Ste. Croix 
(1917), 1. L. R. 44 Calc. 1091.— IND. 

8180 i. Unconditional forgiveness — 
Condonation of adultery.) — Full con- 
donation of adultery, remission ex- 


jrcssly or by implication in full know- 
edge of the acts forgiven, followed 
by cohabitation as man & wife, is a 
remissio injvrice absolute & uncon- 
ditional, & affords an absolute bar to 
any action of divorce founded on the 
condoned acts of adultery. Nor can 
condonation of adultery, cohabitation 
following, ho made conditional by any 
arrangement between the spouses. — 
CoixiNfl v. Coi.linsI( 1884), 9 App. Cas. 
205 ; HR. (Ct. of Sesa.) 19 ; 21 So. 
L. R. 679, H. L.— SOOT. 
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will bar the remedy of a party agent it will destroy 
the defence of a party recriminating. — Beeby v. 
Beeby (1799), 1 Hag. Ecc. 789 ; 1 Hag. Con. 
142, n. ; 162 E. R. 755. 

Annotations .— Consd. Anichini v. Anichini (1839). 2 Curt. 
21° ; Ho po v. Hope (1868), 1 8w. & Tr. 94 ; Everett v. 
Everett & McCiilIiun, (1919] P. 298. Refd. Seaver v. 
Seaycr d846), 2 Sw. & Tr. 665 ; Angle v. Anglo (1848), 1 
Hob. Eccl. 634 ; Keats v. Keats & Montezuma (1859), 1 
Sw. & Tr. 334 ; Seller v. Seller (1859), 1 Sw. & Tr. 482 ; 
Suggate v. Suggate (1859), 1 Sw. & Tr. 492 ; Goode v. 
Goode & Hamson (1861), 2 Sw. & Tr. 253 ; Roberts v. 
Roberts & Temple (1917), 117 L. T. 157 ; Cramp v. Cramp 
& Freeman, [1920] P. 158 ; Pullen v. Pullen & Holding 
(1920), 123 L. T. 203. 


3182, Forgiveness obtained by fraud.] — The 

wife had confessed to the husband that she had 
committed adultery with co-resp., & the husband 
agreed to forgive her on condition that she was 
not pregnant as a consequence of her said adultery. 
The wife falsely alleged that she was not pregnant, 
& in consequence the husband slept with her Sc 
had intercourse with her : — Held : there was no 
real condonation of her offence, & the husband 
was entitled to a decree n isi for the dissolution of 
his marriage. — Roberts v. Roberts & Temple 
(1917), 117 E. T. 157 ; 33 T. L. R. 333 ; 01 Sol. 
Jo. 492. 

Annotation Consd. Cramp v. Cramp & Freeman, [1920] 


3183. Same meaning in Divorce Acts — As 
formerly in Ecclesiastical Courts.] — The word 
“ condonation ” has the same meaning in the 
Divorce Acts that it had in the Ecclesiastical Ots. 
Condoned adultery, therefore, may be so revived 
by subsequent cruelty as to found a sentence of 
dissolution. The ct. will, at the prayer of peti- 
tioner, at the hearing make a decree of judicial 
separation instead of a decree riisi for dissolution, 
although the petition prays for dissolution, & facts 
are proved on which the dissolution might have 
been granted.— D ent v. Dent (1805), 4 Sw. & Tr. 
105 ; 34 L. J. P. M. & A. 118 ; 13 E. T. 252 ; 104 
E. R. 1455. 

Annotations : — Consd. Collins v. Col liim (1884), 9 App. ('as. 
205 : Mooro v. Moore, 1 1 892] 1*. 382 ; Rogers v. Rogers, 
[1894] P. 161; Houghton v. Houghton, [1903] 1>. 150. 
Refd. Price v. Price 8: Brown, 11911] P. 201 ; Moss v. 
Moss, [1916] P. 156 ; Cramp r. Cramp & Freeman, [1920] 
I*. 158. 

Forgiveness with full knowledge of offence.] — 

See Sub-sect. 3, D. (<?), post. 


ii. Return to or Continuation of Matrimonial 

Cohabitation* 

3184. General rule.] — Snow v. Snow, No. 3231, 
post. 

3185. .] — Allen v. Allen & D’Aroy, 

No. 2532, ante . 

3186. .] — Keats v. Keats Sc Montezuma, 

No. 3166, ante. 

3187. .] — Ratcliff v. Ratcliff & Ander- 

son, No. 3308. post. 

3188. .] — The cohabitation between the 

parties lasted from Oct. 1872 to Mar. 1873. The 
adultery & cruelty were not denied, &, though 


there had been various attempts to bring the 
parties together again, Sc the wife was willing to 
forgive her husband, the ct. was satisfied that 
petitioner had done nothing in the interval to 
forfeit her right to a divorce, Sc granted a decree 
nisi. — Pitt v. Pitt (1875), 33 L. T. 136. 

3189. .] — D’ Aguilar v. L)* Aguilar, No. 

4064, post. 

3190. — -.] — Cramp v. Cramp Sc Freeman. No. 
3179, ante. 

3191. — -.] — Sexual intercourse by a husband 
with knowledge of his wife’s adultery is conclusive 
proof of condonation Sc cannot- be rebutted by the 
fact that he never forgave her. — Turnbull v. 
Turnbull Sc Coats (1925), 41 T. L. R. 507 ; 69 
Sol. Jo. 574. 

3192. Parties occupying separate beds — Pre- 
sumption of Intercourse.] — Where the parties have 
separate beds, there must, in order to found con- 
donation, be something of matrimonial inter- 
course presumed ; it does not rest merely on the 
wife’s not withdrawing herself. — Dance v. Dance 
(1799), 1 Hag. Ecc. 794, n. ; 162 E. R 757. 

Annotation : — Refd. Anichini v. Anicliiui (1839), 2 Curt. 

210. 

-.] — I v. Beeby, No. 3181, 

ante. 

3194. Parties occupying same bed — Whether 
conclusive as to condonation.] — IIat/l v. Hall Sc 
Kay, No. 3165, ante. 

3195. Parties sleeping in same house — Whether 
cohabitation presumed — Onus of proof.] — If by 

evidence which the husband brings to establish 
adultery he implicates himself the wife has the 
full benefit of any condonation or connivance dis- 
closed. Facility of condonation shows that he 
does not duly estimate the injury Sc induces the 
ct. to scrutinise jealously his subsequent conduct. 
A mere permission of opportunity for adultery 
is not a bar to the husband’s suit but conduct 
amounting t-q an invitation to it is. Where a 
husband alleges that his wife slept at his house 
on the night after the act of adultery charged of 
which he was at the time informed he takes on 
himself the onus of showing that they did not 
cohabit Sc thereby condone the offence. — Tim- 
mings v . Tim minus (1792) 3 Hag. Ecc. 76 ; 162 
E. R. 1086. 

Annotations : — Consd. Dillon jj. Dillon (1842), 3 Curt. 86 ; 

Phillips v . Phillips (1844).% Rob. Ecol. 144; Glpps v. 

Glpps (1864), II II. L. Cas. 1. Refd. Drew v. Drew 

(1842), 1 Notes of Cases, 315 ; Snow v. Snow (1842), 2 

Notes of Oases, Sapp, i; Phillips v. Phillips (J84G), 4 

Notes of Cases, 523. 

3196. Occupying separate bedrooms — No 

matrimonial intercourse.] — (1) To*entitle a wife to 
separation by reason of cruelty there must be ill- 
treatment Sc personal injury, or the reasonable 
apprehension of personal injury. 

(2) The force of condonation as a bar varies 
according to circumstances. The condonation by a 
husband of a wife’s adultery, still more, repeated 
reconciliations after repeated adulteries create a 
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3184 i. General rule. 1 — Resumption 
of cohabitation is a necessary ingredient 
of condonation by the husband of any 
matrimonial offence committed by the 
wife, such aB would prevent him from 
relying upon it as a defence to an 
alimony suit. — A. v. A. (1905), 15 Man. 
L. R. 483 ; 3 W. L. R. 113.— CAN. 

3184 ii. .] — A decree for judicial 

separation Sc for permanent alimony 
granted to a wife is annulled by sub- 
sequent cohabitation of the parties & 
does not revive on subsequent separa- 
tion.*— Ma Noo r. Po. THIT (1924), 


I. L. R. 2 Ran. 163.— IND. 

3184 ill. .] — To establish a plea 

of condonation it must be proved that 
the injured spouse had knowledge of 
the offence, fully forgave it & was pre- 
pared to take bac;k the offender, that 
the latter accepted the forgiveness & 
that a reconciliation ensued. Such 
reconciliation is most conclusively 
shown by subsequent cohabitation, 
though it is conceivably possiblo that 
there may be cases or reconciliation 
not followed by cohabitation. — Bell. 
v. Bkll (1909), T. S. 500. — S. AF. 

g. After husband's adultery.] — In 
actions of judicial separation ob scein- 


Ham , a renewal of intercourse after 
acts of cruelty, will not be held a 
remissio in jvriarum , like the renewal 
of intercourse after knowledge of 
adultery in cases of divorce. — M ao- 
FARLANI5 V. MACFART.ANF (1849), 11 
Dual. (Ct. of Bess.) 533. — SCOT. 

3194 i. Parlies occupying same bed 
• — Whether conclusive as to condonation.] 
— In order to establish condonation, it 
is sufficient to prove that the spouses 
occupied the same bed, although 
marital intercourse is not proved. — 
Alexander v. Alexander, [1920] 
S. C. 327. — SCOT. 

z 2 
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bar of far greater effect, than does the condona- 
tion by a wife of repeated acts of cruelty* 

(3) Cruelty generally consists of successive acts 
of ill-treatment, if not of personal injury, so that 
something of a condonation of the earlier ill- 
treatment necessarily takes place. 

If a wife, after legal cruelty, consents to a re- 
conciliation A to matrimonial cohabitation, former 
injuries would revive by subsequent misconduct 
of a slighter nature than would constitute original 
cruelty, though the reconciliation would be a bar 
if no further ill-treatment took place. 

The law does not require that there should be 
many acts ; for if one act should be of that de- 
scription which should induce the ct. to think 
that it is likely to occur again, A to occur with 
real suffering, there is no rule that should restrain 
it from considering that to be fully sufficient to 
authorise its interference (Sin John Niciioll). 

(4) A deed of separation, upon mutual agreement, 
on account of unhappy differences, though con- 
taining a covenant not to bring a suit for restitu- 
tion of conjugal rights, is no bar to such a suit.. — 
Westmeath v. Westmkatk (1827), 2 Hag. Ecc. 
Supp. 01 ; 102 E. R. 1012 ; on appeal (1829), 
2 Hag. Ecc. Supp. 134. 

Annotations : — As to (1) Consd. Dywart v. Dysarl (1847), 1 
Rob. Eccl. 470 ; Russell v. Russell, 11807] A. C. 805. 
Refd. Neeld v. Neeld (1831 ), 4 Hag. Ecc. 203 ; Geils r. Geils 
(1848), 6 Notes of Cases, 07 ; Gale v. Gale (1852), 2 Rob. 
Eccl. 421. As to (2) Consd. Curtis v. Curtis (1858), 1 
8w. Sc Tr. 102. Refd. leaver r. Heaver (1840), 2 Sw. & Tr. 
665 ; Collins v. Collins (1882), 0 App. Cas. 200, n. As 
to (3) Consd. Snow v. Snow (1842), 2 Notes of Cases, 
Supp. i. ; Curtis v. Curtis (1858), 1 Sw. & Tr. 192. Reid. 
Waddell r. Waddell (18(52), 2 Sw. & Tr. 584. Genrrallt /, 
Mentd. Frankfort de Montmorency v. Frankfort do 
Montmorency (1843), 2 Notes of Cases, 494 ; Brown v. 
Brown (1850), 2 Rob. Eccl. 302 ; Covell r. Coveil (1872), 
41 L. J. P. & M. 81. 

3197* Cohabitation by order of court.] — Snow 
r. Snow, No. 3231, post . 

3198. .] — A suit for restitution A return to 

cohabitation, is a complete condonation of cruelty 
& affords reason to believe that there was no 
apprehension of cruelty incurring danger to life 
A limb ; in order to revive cruelty that has been 
condoned, there must be something of the same 
kind, it is not necessary that it should be so strong 
as the original cruelty, but something to show 
that the husband continues of the same disposi- 
tion A in the same state of mind, A that there is 
a well-grounded fear that he would be guilty of 
the same acts of cruelty originally complained of. 
Where the husband compelled his wife to sleep 
in one of the garrets of the house, notwithstand- 
ing her lameness, occasioned by paralysis, whilst 
he slept apart from her in another A a, separate 
room, that, standing alone, is no act of legal 
cruelty, since the ct. cannot undertake to compel 
parties to sleep in one & the same bed. Where 
meat of inferior quality was provided for her, A, 
by the express order of the husband, generally 
boiled beef, notwithstanding the same had been 
on former occasions peremptorily forbidden by 
her medical attendants, on the ground of its being 
injurious to her health, which prohibition was well 
known to the husband, it was held not an act of 
cruelty. Mere intoxication, unless it lead to per- 
sonal violence, is not sufficient to support a charge 


of cruelty ; personal abuse may be very repre- 
hensible, but it is not capable of being made a 
subject for the ct.’s investigation. — E vans v. 
Evans (1843), 2 Notes of Cases, 470 ; 7 Jur. 
1040. 

Annotation Refd. Hart, v. Hart (1855), 2 Ecc. Sc A<1. 

103. 

3199. .) —Husband & wife separated by 

mutual consent, in consequence of the conduct 
of the husband towards the wife, which in itself 
amounted to legal cruelty ; the wife afterwards 
sued in the Arches Ct. for restitution of conjugal 
rights, A, by virtue of a decree of that ct. the 
parties again cohabited, when the husband re- 
newed his acts of cruelty towards his wife, who 
continued to cohabit with him notwithstanding 
for six months. Upon a suit brought by the wife 
for a divorce, by reason of cruelty : — Held : the 
former cruelty was revived by the subsequent 
acts, A was not condoned by the cohabitation 
enjoined by the sentence for restitution of con- 
jugal rights. — Wilson v. Wilson (1849), 0 Moo. 
P. C. O. 484 ; 13 E. It. 771, P. C. ; ajfg ., 0 Notes 
of Cases, 290. 

Annotations : — Refd. Cooke v. Cooko (1803), 3 Sw. & Tr. 

126 ; Moss V. Moss, [1016] P. 155. 

3200. Condonation of cruelty by.] — S now v. 
Snow, No. 3231, post. 

3201. .] — Simmons v. Simmons, No. 2797, 

ante. 

3202. .] — Return to husband’s bed does 

not necessarily condone previous cruelty. — 
Turner v. Turner (1854), 2 Ecc. A Ad. 201, n. ; 
104 E. R. 387. 

Annotation : — Refd. Cramp v. Crump A Freeman, [1920] 

P. 158. 

3203. .] — When, on an issue before a jury 

of cruelty or not cruelty, condonation, by cohabita- 
tion continued after the last act of cruelty laid, 
appears on the evidence, the ct. would probably 
refuse to pronounce a decree on a verdict finding 
cruelty. But if, in such circumstances it would 
notice condonation, though not pleaded, it would 
also admit evidence of acts of cruelty subsequent 
to the condonation, though not pleaded. 

Scmble : regard being had to the maintenance 
of the children, the wife, when she succeeds in 
her suit, has a primd facie right to the custody of 
the children under fourteen years of age ; for she 
is not to buy the relief to which she is entitled 
owing to her husband’s misconduct at the price 
of being deprived of the society of the children. 

In dealing with the custody of children the ct. 
will consider the interests of the parents A of the 
children.— S ugg ate v. Suggate (1859), 1 Sw. A 
Tr. 492 ; 29 L. J. P. M. A A. 107 ; 34 L. T. O. S. 
54 ; 23 J. P. 551 ; 8 W. R. 20 ; 104 E. R. 828. 
Annotations : — Refd. Chotwynd v. Chetwynd (1865), L. R. 

1 P. & D. 39. Mentd. Sant v. Sant (1874), 43 L. J. 1\ C. 

73. 

(c) Bull Knowledge of Act Condoned. 

3204. Whether essential.] — Turton v. Turton, 
No. 2711, ante. 

3205. .] — (1) Condonation is a conditional 

forgiveness on a full knowledge of all antecedent 
guilt. 

(2) Less cruelty is necessary to revive con- 
doned adultery than to found an original suit. 

Cruelty, to revive condoned adultery, may be 


PART XIII. SECT. 7, SUB-SECT. 3.-— not be repeated. — Saykr v . Sayer A i previous act of which the husband was 

D. (o). Cowman (1910), 30 N. Z. L. R. 351. — i ignorant when he wrote them. — 

N.Z. Ralston v. Ralston A Lord Advo- 

32041. Whether essential .) — Condona- 3204 ii. .]— Letters oven if they cate (1881), 8 R. (Ct. of Seas.) 371 ; 18 

uon is foiTKlvenesB with a full kiiow- amount to condonation of an act of 233. SCOT* 

ledge of all the facts, subject to the j adultery which the wife had expressed fa. Presumption of condoiuUion re - 

implied condition that the injury shall i cannot bo pleaded in condonation of a dutiable.] — Condonation by u husband 
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less violent in degree & less stringent in proof 
than when it forms the original charge (Dr. Lush- 
INGTON). — B RAM WELL v. BRAMWELL (1831), 3 

Hag. Ecc. 618 ; 162 E. R. 1285. 

a — 4? i° 0) Consd. Dornpster v. Dempster 

(1861), 2 Sw. & Tr. 438. Refd. CoiJinH v. Collins (1882), 

2n» pp ' J . C, i 8 - Bernstein v. Bernstein, fl893] P. 

292 * A8 to (2) Refd. Sopwith v. Sopwith (1861), 2 Sw. 

& Tr. 1 to. Generally, Refd. Sant v. Sant (1874), 43 
J • P* Ci 73* 

3206. .] — Snow v. Snow, No. 3231, post 

3207. .] — Condonation is forgiveness of a 

conjugal offence with full knowledge of the facts, 
& in each particular case it is a question to be 
decided by the jury. 

When the wife proceeds for a judicial separation 
& it is granted she is entitled to her costs as a 
matter of right. In the absence of any order of 
the ct. to the contrary they would follow the 
decree for a separation as a matter of course ( per 
Cur.). — Peacock v . Peacock (1858), 1 Sw. & Tr. 
183 ; 27 L. J P. & M. 71 ; 31 L. T. O. S. 302 ; 
0 W. R. 860 ; 104 E. R. 684. 

Annotations .—Consd. Bernstein r. Bernstein, [1893] P. 

292 ; Cramp v. Cramp & Freeman, [19201 P. 158. 

3208. .J — Before the ct. can come to the 

conclusion of condonation by the husband, it must 
be satisfied that the husband continued t-o live 
with his wife with full knowledge of the acts of 
adultery alleged to be condoned. 

Where, to an action for maintenance, the hus- 
band had alleged the wife’s adultery, but failed 
to prove it, & afterwards lived with her, the ct. 
refused to come to the conclusion of condonation. 
— Ellis v. Ellis & Smith (1865), 4 Sw. & Tr. 
154 ; 34 L. J. P. M. & A. 100 ; 13 L. T. 211 ; 
11 Jur. N. S. 610 ; 13 W. R. 904; 164 E. R. 1475. 

3209. .] — Cramp v. Cramp & Freeman, 

No. 3179, ante. 

3210. Condonation of subsequent adultery.] 

— Dttrant v. Durant, No. 3171, ante. 

3211. Separation deed executed in ignor- 

ance.] — Upon motion by a wife for an injunction 
to restrain her husband from proceeding in the 
Divorce Ct. to obtain a dissolution of marriage, on 
the ground of a contract by deft, to condone all 
former causes of complaint, & not to take legal 
proceedings in respect thereof : — Held : as the 
contract might be set up by way of defence in 
the Divorce Ct., & as it was executed by the hus- 
band in ignorance of the fact that his wife had 
committed adultery, & on her positive assertion 
of innocence, this ct, would not interfere to stay 
proceedings in the Divorce Ct. — Brown v. Brown 
(1868), L. R. 7 Eq. 185; 38 L. J. Ch. 153; 19 
L. T. 594 ; 17 W. R. 98. 

Amwiaiions : — Mentd. Ilood v. N. E. Ky. (1870), L. II. 11 

Eq. 116 ; Foaron v. Aylesford (1884), 32 W. R. 718. 


3212. Knowledge saltern probabilem criminls 
commissi.] — Dillon v. Dillon, No. 2712, ante . 

3213. Condonation of adultery with particular 
person — Whether affected by previous undisclosed 
adultery with others.]— (1) At the trial of a peti- 
tion by a husband for divorce, on the ground of 
the adultery of his wife, with two co-resps. & 
claiming damages against one of such co-resps. 
the jury found that resp. had been guilty of 
adultery with both co-resps. but that petitioner 
had condoned the adultery with the one against 
whom damages were claimed, & that no damages 
were payable by such co-resp. in respect of the 
adultery committed by him. It appeared that 
the condonation was subsequent to the adultery 
with both co-resps. & that at the time of the con- 
donation petitioner did not know of the adultery 


with the other co-resp. A decree nisi was granted 
by the President on the ground of the adultery 
with co-resp. whose adultery had not been con- 
doned ; but as against the other the petition was 
dismissed with costs : — Held : the decision of the 
President was right ; for a condonation by a hus- 
band of adultery with one person is not avoided 
by the fact that the wife had previously to the 
condonation committed acts of adultery with 
another person of which he was not aware ; & 
although at common law condonation by the 
husband of an act of adultery was no bar to an 
action for criminal conversation against the 
adulterer, but only went in mitigation of damages, 
the case is different under Matrimonial Causes 
Act, 1857 (e. 85), & where, on a petition for divorce 
& for damage's against co-resp. a divorce is refused 
on the ground that the adultery has been condoned, 
petitioner is not entitled to a judgment, even for 
nominal damages, against co-resp. but the peti- 
tion will be dismissed, & petitioner may be ordered 
to pay co-rosp.’s costs. 

(2) Claims for damages are placed wholly under 
the jurisdiction of the Divorce Ct., & can only 
be made by petition. & the damages recovered 
are placed under the control of the ct. The peti- 
tion must be served on the wife, unless the ct. 
dispenses with such service. The petition must 
be dismissed, if petitioner has been accessory to 
or conniving at the adultery complained of, or 
has condoned the same. The claim for damages 
is subject to all these overriding provisions 
(Lindley, L.J.). — Bernstein v. Bernstein, 
[1893J P. 292 ; 69 L. T. 513 ; sub nom . Bernstein 
v. Bernstein Turner <te Sampson, 63 L. J. P. 
3 ; 9 T. L. R. 639 ; 37 Sol. Jo. 730 ; 0 R. 609, 
C. A. 


Annotations : — As to (L) Consd. Roberts v. Roberts & Temple 
(1917), 117 L. T. 157; Cramp v. Cramp & Freeman, 
[1920] P. 158. Refd. Crocker v. Crocker, [1921] P. 25. 



Bryrlges 8c Wood, [1909] 1*. 187 ; Butterworth v. Butter- 
worth 8c Englefleld, Collins v. Collins & Harrison, Barra H 
v. Barratt & Fox, Howell v. Howell & Walker, Adams v. 
Adams 8c Ward, Ellwortby v. Ellworthy & Lcdgard, [1920] 
P. 126 ; Kent v. Atkinson, 11923 ] P. 142. Generally , 
Mentd. Harris v. Taylor (1914), 111 L. T. 564. 


(d) Condonation by Wife. 

3214. Distinguished ftfcm condonation by hus- 
band.] — D’ A guilar v. L)' Aguilar, No. 4064, post. 

3215. .] — Beeby v. Beeby, No. 3181, ante . 

3216. .] — Durant v. Durant, No. 3171, 

ante. 

3217. -.]— -Westmeath v . Westmeath, No. 

3190, ante. 

3218. .] — Snow r. Snow, No. 3231, post. 

3219. .] — Divorce by reason of adultery 

by the wife against the husband ; plea in bar, 

that the wife was privy to the adultery : — Held : 
although the wife might have been too patient & 
forgiving, she had not condoned or connived at 
her husband’s adultery, the doctrine of condona- 
tion being totally different when applied to a wife 
from that applied to a husband ; it being meri- 
torious in a wife to continue cohabitation as long 
as there is a possible chance of reclaiming her 
husband.- -Angle v. Angle (1848), 1 Rob. Eccl. 
634 ; 0 Notes of Cases, 192 ; 12 Jur. 525 ; 103 
E. R. 1161. 

3220. .] — Allen v . Allen & D’Arcy 

(1859), Sea. & Sm. 84 ; 30 L. J. P. M. & A. 2. 
Annotation : — Refd. Glennie v. Glennio & Bowles (1862), 32 

L. J. P. M. & A. 17. 


of hiB wife’s adultery was not to return to his homo after be bad know- (1902). 1 F. (Ct. of Hess.) 632 ; 39 
bo inferred from his allowing her to lodge of tho fact. — E duaju v. Edoar He. L. It. 424 ; 9 S. L. T. 495. — 6C0T. 
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Husband and Wipe. 


Sect . 7. — Bars to relief: Sub-sect. 3, D. (e), (/), (g) 
& (7i) i. 

( e ) Condonation after Decree Nisi. 

3221. Suspension of further proceedings — Peti- 
tion not dismissed.] — Lewis v. Lewis, No. 4539, 
post. 

3222. Decree absolute refused — Decree nisi 
rescinded.] — Hyman v. Hyman & Goldman, No. 
3227, post. 

3223. .] — Sneyd v. Sneyd & Bur- 
gess (J925). Times , Dec. 22; previous proceedings , 
*2 T. L. R. 106. 

(/) Effect on Claim for Damages against Co- 

Respondent. 

3224. General rule.] — Bernstein p. Bern- 
stein, Turner & Sampson, No. 3213, ante. 

3225. Whether claim barred.] — Condonation 
of the wife’s adultery is no answer to the hus- 
band’s claim for damages against co-resp. — 
Pomero v. Pomero & Hadley (1884), 10 P. D. 
174 ; 54 L. J. P. 93 ; 34 W. R. 121. 

Annotations : — Overd. Bernstein v. Bernstein, [1893] P. 

292. Consd. Hyman v. Hyman & Goldman, [1904 P. 

403. 

3226. . ] — Bernstein v. Bernstein, Turner 

& Sampson, No. 3213, ante. 

3227. .] — The effect of condonation of a 

wife’s adultery by her husband, after decree nisi 
& before decree absolute, considered. 

If a petition is dismissed by reason of condona- 
tion it is dismissed for all purposes, & cannot be 
kept alive temporarily for the purpose of enabling 
a petitioner to recover damages which have been 
awarded against a co-resp. in the suit, but co- 
resp. may still bo held liable for, & may be 
ordered to pay, the costs of the suit, which, on 
the intervention of the King’s Proctor & by reason 
of condonation subsecpient to decree nisi, lias been 
dismissed. 

Petitioner, in such a case, may be ordered to 
ay the costs of the King’s Proctor’s intervention, 
ut he may add the amount of these costs to the 
costs which lie is still held entitled to recover 
from co-resp. 

If the decree absolute cannot be pronounced 
then the prayer for damages fails also ( Jeune, P.). 
— Hyman v. Hyman & Goldman, [1904] P. 403 ; 
73 L. J. P. 106 ; 91 L. T. 301 ; 20 T. L. R. 696. 

Annotations : — Reid. Brydgos v. Brydgos Sc Wood, [1909] P. 

187 ; Quartermaine e. Quartonnaine & Glcnister, [1911] 

P. 180 ; Hope v. Hope & Johnson (1924), 130 L. T. 761. 

3228. .] — Condonation by the husband 

would be an answer to a claim for damages against 
a co-resp. even if brought by a separate petition 
under Matrimonial Causes Act, 1857 (c. 85), s. 33 ; 
but a petition for damages does not in all cases 
stand or fall with a petition for dissolution of 
marriage. 

Where a petition for dissolution was filed against 
one co-resp. & afterwards a second co-resp. was 
added & a decree nisi was obtained & made abso- 
lute on evidence of adultery with the second co- 
resp. without any trial of the case against the 
first : — Held : petitioner’s cause of action against 
co-rcsp. A. for damages was not abated <te A. was 
not entitled to have the petition against him dis- 
missed with costs ; & an application by the wife 
for her costs of the original petition was premature 
until the petition had been heard on the question 


of damages. — S tocker v . Stocker, Brice & 
Patterson, [1917] P. 204 ; 86 L. J. P. 156 ; 117 
L. T. 543 ; 33 T. L. R. 533 ; 62 Sol. Jo. 232. 
Annotations : — Retd. Butterworth r. Butterworth & Engle - 

field, Collins v. Collins & Harrison, Barratt v. Barratt & 

Fox, Howoll v. Howell & Walkor, Adams v. Adams & 

Ward, Ellworthy v. Ellworthy & Lodgard, [1920] P. 126 ; 

Kent v. Atkinson, [1923] P. 142. 

(g) Pleading and Proof. 

3229. Pleading condonation up to certain date.] — 

To a petition alleging adultery on divers occasions 
in Sept. & Oct. 1862, rosp. pleaded a denial of the 
adultery, &, further, that if she had committed 
adultery as alleged, petitioner condoned it up to 
Sept. 29, 1862. The ct. refused to order the latter 
plea to be struck out upon motion. — Windiiam v. 
Windham & Giugltni (1863), 32 L. J. P. M. & A. 
89 ; 9 Jur. N. S. 82. 

3230. Where condonation not pleaded — Whether 
considered by court — Not unless fully established 
by evidence.] — Beeby v. Beeby, No. 3181, anle. 

3231. .] — When condonation is 

to be inferred from evidence only, without any 
facts being pleaded on either side which would 
raise the question . . . unless such condonation 
was established by the clearest <fe most conclusive 
evidence, the ct. would not be satisfied to act upon 
it ; for if it had been expressly pleaded, the other 
party might have produced further evidence to 
explain & disprove the defence. . . . This reason- 
ing does not apply to the case where the alleged 
condonation is to be inferred from the statements 
in the libel alone. A return by the husband or 
wife to the marriage bed is, in almost all ordinary 
cases, a preesumptio juris et de jure of connubial 
intercourse ; a return to connubial intercourse is 
primd facie a condonation of past adultery & 
previous cruelty, liable to be rebutted, in many 
cases, as, where the return to connubial inter- 
course was compulsory no such inference could be 
drawn. . . . There would be no condonation in a 
case of adultery where the whole of the adultery 
committed is not known to the party aggrieved. 
A great distinction respecting condonation exists 
between a husband’s adultery & a wife’s adultery, 
& much would be considered culpable in a husband 
which is praiseworthy in a wife. . . . When once 
condonation has actually taken place, the right to 
complain of previous cruelty or adultery is gone, 
unless revived by the commission of the like 
offences, or something approaching to or savouring 
of them ; cruelty may be revived by a less degree 
of cruelty than is necessary to found a suit for 
divorce in the first instance, &> adultery may bo 
revived in a case of attempting to have adulterous 
intercourse with other persons. . . . With respect 
to condonation of cruelty by cohabitation, where 
such cohabitation is the effect of force or fraud, it 
never could amount to legal condonation ; con- 
nubial cohabitation after the last act of cruelty 
is not necessarily & universally a bar, as condona- 
tion to a wife’s suit, even though such cohabitation 
may be in one sense a voluntary cohabitation, or 
may not be forced or fraudulently brought about 
by the husband. There are many circumstances 
in which it would be exceedingly difficult, if not 
impossible, for the wife to withdraw from cohabita- 
tion, especially when abroad ; & if such continued 
cohabitation were wholly unaccompanied with any 
intention to condone, & attended by a determina- 


PART XIII. SECT. 7, SUB-SECT. 3.— 

D. (e). 

3222 i. Decree absolute refused — De- 
cree nisi rescinded .] — Jobson v. Jobson 
(1910), 30 N. Z. L. R. 48.-— N.Z. 


PART XIII. SECT. 7, SUB-SECT. 3. - 

D. (I). 

3225 I. Whether claim barred .}— -No 
claim to damag08 for adultery, whore 
party continued to cohabit with ldn 


wife after he had discovered her guilt.— 
Aitkkn v. Machee (1810), 15 Foe. Coll. 
502.— SCOT. 

3225 ii. .1 — W hero a husband has 

condoned Ids wife’s adultery ho Is not 
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tion to separate on the first safe opportunity, the 
ct. could not hold the wife to be entirely deprived 
of all remedy in cases of great cruelty, where there 
was no reason to believe that the husband was 
emendatus moribus (Dr. Lusbington). — Snow v . 
Snow (1842), 2 Notes of Cases, Supp. i ; 6 Jur. 
285. 

Annotations : — Reid. Turner v. Turner (1854), 2 Ecc. & 
Ad. 201, n. ; Cooke v . Cooke (1863), 3 Sw. & Tr. 126 ; 
Collins v. Collins (1892), 9 App. Cqh. 209, n. ; Crump v. 
Cramp & Freeman, (1920] P. 158. 

3232. Proved at hearing.] — Curtis 

v . Curtis, No. 4650, post. 

3233. Admissibility of acts subsequent 

to condonation.]“Suc,GATE v. Sugg ate, No. 3203, 

ante. 

3234. Evidence of condonation — Question 

for judge.] — A wife & husband presented cross- 
petitions for dissolution of their marriage. During 
the hearing before the jury the husband admitted 
adultery, but alleged that it had been subsequently 
condoned by the wife. There was no allegation 
of condonation on the pleadings, <fc the wife denied 
in evidence that she had condoned her husband’s 
adultery. It was contended by counsel for the 
husband that the ct. was bound to take notice of 
condonation even if not pleaded, if thought 
advisable, could seek a jury’s assistance : — Held : 
where condonation had not been pleaded, the ct. 
would take upon itself the responsibility of 
deciding whether it existed.— Moosbkugger v. 
Moosbkugger, Moonbrugger v. Moosbkugger 
& Martin (1913), 109 L. T. 192 : 29 T. L. K. 715. 

3235. Necessity for strict proof -Condonation or 
renewal of conjugal intercourse.] — Campbell v. 
Campbell, No. 4369, post. 

{h) Bcvival of Condoned Offence. 
i. In General. 

Condonation — Defined as conditional forgive- 
ness.] — See Sub-sect. 3, D. (6) i., ante. 

3236. All matrimonial offences revived — By one 
offence committed alter condonation.] — Bland- 
ford v. Blandford, No. 3175, ante. 

3237. .] Colli ns v. Collins, No. 3272, 

post. 

3238. Evidence of acts subsequent to condona- 
tion — Admitted where condonation not pleaded.] — 

Sugg ate v. Sugg ate, No. 3203, ante. 

3239. Revival of condoned offence not pleaded — 
Whether petitioner entitled to decree.] — In a 
wife’s suit for dissolution of marriage, evidence 
was given of resp.’s cruelty & adultery from 
Mar. 1908, to .Tuly, 1909, in which latter month 
petitioner left resp. on account of liis cruelty. In 
Aug. 1909, petitioner filed a petition for divorce, 
which, however, was not served, as resp. fell ill 
& at liis request she returned to nurse him. In 
1910, as resp. was again guilty of cruelty, she 
finally left him & filed her petition : — Held : 
petitioner was entitled to a decree, although 
revival of the previous misconduct on the part 
of resp. had not been specifically pleaded. — 


Braddock: v. Braddock: (1910), 27 T. L. R. 

55 Sol. Jo. 79. 

3240. Subsequent discovery of contemporaneous 
offence.] — Where, on an unopposed petition by 
the wife for dissolution by reason of the husband’s 
cruelty & adultery, it appeared that after the 
cruelty, which was proved to have taken place, the 
wife had continued to cohabit with her husband, 
in ignorance, however, of the adultery which had 
then in fact taken place, though it did not come 
to her knowledge till afterwards, the ct. inclined to 
hold that cruelty condoned in such circumstances 
would, in effect, revive upon the subsequent 
knowledge of the adultery & action taken there- 
upon ; the wife’s acquaintance with the husband’s 
delinquencies of every sort may be a branch of the 
condition on which all condonation depends ; but 
under Matrimonial Causes Act, 1857 (c. 85), ss. 30, 
31 , petitioner was clearly entitled to a decree nisi. 
— Dempster v. Dempster (1861), 2 Sw. & Tr. 
438 ; 31 L. J. P. M. & A. 20 ; 5 L. T. 433 ; 8 
Jur. N. S. 44 ; 164 E. R. 1066. 

Annotations : — Cousd. Brown v. Brown (1868), L. B. 7 Kn. 
185 ; Bernstein v. Bernstein, [1893] P. 292. 

ii. Where Condonation before Separation. 

3241. Separation deed — Commission of subse- 
quent offence.] — A husband & wife entered into 
a deed of separation, in wliich it was provided that, 
in case either party should take proceedings against 
the other in respect of any cause of complaint 
wliich might afterwards arise, no offence or mis- 
conduct committed before the execution of the 
deed, & no act, deed, neglect, or default of either 
parry in relation to such offence or misconduct 
should be pleaded or alleged by either party to be 
admissible as evidence. 

The husband having subsequently sued for a 
divorce on the ground of his wife’s adultery com- 
mitted with co-resp. after the date of tho deed : — 
Held : he was not barred by the deed from intro- 
ducing evidence as to familiarities having taken 
place between resp. & eo-resp. previously to the 
deed, in order to support the charge of adultery. — 
Harris v . Harris & Woodden (1872), 41 L. J. P. 
«fc M. 61 ; 27 L. T. 428 ; 21 W. R. 80. 

3242. .]— ! Rose v. Rose, No. 3470, post. 

3243. .] — Aubourg v. Aubourg, No. 

2614, ante. 

3244. .] — ^husband & wife separated 

under a separation deed which provided that the 
wife should not take any proceedings of any sort 
against her husband in respect of anything done 
up to that date. Subsequently, while they were 
living apart, the husband committed two acts of 
cruelty towards his wife : — Held : she was not 
precluded by tho separation deed from suing for 
a judicial separation. — Kunski v. Kunski & 
Josephs (1907), 23 T. L. R. 015. 

3245. .] — A covenant by a wife in a 

deed of separation, to the effect that all proceedings 
in a suit wliich she had instituted against her 
husband on the ground of cruelty shall be stayed 
& that she “ shall in no wise attempt to revive 


barred thereby from suing 1 her alleged 
paramour for solatium A r damages.— 
Macdonald Macdonald (1885), 12 
It. (Ct. of Sess.) 1327 ; 22 8e. L. B. 
890. — SCOT, 

PART XIII. SECT. 7, SUB-SECT. 3. 

D. 

3235 1. Necessity for strict proof — Con- 
donation or renewal of conjugal inter- 
course.] — Where a wife has become 
infected by disease, the result of her 
husband's adultery & sutlers from that 
disoaso for months, so that conjugal 


intercourse cannot ho resumed, then 
in order that the husband's adultery 
may he condoned there must be con- 
clusive evidence of such complete recon- 
ciliation that the only inference is that 
ns soon as she recovers she will i*estore 
him to the conjugal rights which ho 
forfeited by his adultery. — A. v. B. 
(1911), 30 N. Z. L. It. 669. — N.Z. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) i. 

3236 !. All matrimonial offences re- 
vived — Jjy one offence committed after 


condonation.] — Condonation of matri- 
monial offences by the resumption of 
cohabitation is generally subject to tho 
implied condition that no such further 
offence shall occur ; &, if such an 

offence should be subsequently com- 
muted, the forgiveness is cancelled A. 
the former causes of complaint are 
revived, even if the now offence is not 
ejusdem. generis with tho former ones.- — 
lie. Brxzakp & Brizarp (No. 2) (1914), 
26 W. L. R. 734 ; 5 W. W. R. 1013, 
1160 ; 15 D. L. It. 578 ; 24 Man. L. U. 

—CAN. 
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Husband 

Sccl. 7. —Bar a to relief: Sub-scct. 3, D. th ) it., Hi. 
cfc w .] 

the same in any manner whatever ” : — Held : no 
bar to relief in a subsequent suit by the wife for 
the dissolution of marriage on the ground of the 
husband’s subsequent adultery coupled with the 
former cruelty. — N orman v. Norman, [1008] 
P. 6 ; 77 L. J. P. 8 ; 98 L. T. 01 ; 24 T. L. It. 37. 

3246. Deed repudiated by respondent.] 

Where there was a deed of separation with a 

covenant not to sue for antecedent cause in an 
undefended suit for divorce proceeding in part on 
the ground of such antecedent cause, & resp. 
whose offence had thus been condoned by the 
deed had wholly repudiated the obligations of 
ft : Held : the deed did not debar petitioner 
from the right to divorce. — B alcombe v. 
Balcombe, [1908] P. 170 ; 77 L. J. P. 81 ; 99 
L. T. 308. 

3247. .] — By a clause in a deed of 

separation a husband <fc wife covenanted that 
“ neither . . . shall be at liberty to take any 
legal proceedings against the other of them in 
respect of any matters which have hitherto 
occurred, & neither . . . shall be at liberty to take 
any proceedings in the future for a judicial separa- 
tion or any proceedings whatsoever other than 
proceedings for a dissolution of marriage.” The 
husband having subsequently to the execution 
of the deed committed adultery, the wife tiled 
a petition for dissolution of marriage, coupling 
the adultery with the alleged cruelty anterior to 
the date of the deed : — Held : the deed was no 
bar to the wife relying upon the alleged cruelty 
being revived by the subsequent adultery. — 
Ehlers v. Ehlers (1915), 113 L. T. 1215. 

3248. .] — Wilson v. Wilson (1916), 

32 T. L. B. 484. 

3249. - .j -A husband was guilty of 

cruelty to his wife, & this led to a separation by 
deed. The deed contained a covenant not to sue 
for any offence before the date of its execution, 
but with a proviso that this <fc all the other 
covenants should become void in the event of a 
judicial separation being pronounced. The hus- 
band committed adultery after the date of the 
deed, & the wife petitioned to have the marriage 
dissolved : — Held : it would not be just or reason- 
able to put petitioner to the expense, delay, & 
inconvenience of a second suit, based upon the 
same evidence of cruelty & adultery ; upon her 
present petition, founded upon adultery since 
the date of the deed, coupled with the previous 
cruelty, both of which oifences were proved to the 
satisfaction of the ct. she was entitled at once to a 
decree nisi, — Thompson v. Thompson, L19161 P. 
105 ; 85 L. J. P. 159 ; 11 1 L. T. 1211 ; 32 T. L. K. 
507 ; 60 Sol. Jo. 512. 

Annotation : — Folld. Lister v. Lister (11)22), 01 L. J. P. 180. 

3250. .] — By a deed of separation the 

wife covenanted not to take proceedings in respect 
of prior offences, but the deed contained a proviso 
that the covenants should be void if the parties 
should be judicially separated on the ground of 
the subsequent misconduct of either. After the 
date of the deed the wife brought a petition for 
divorce & proved that the husband had committed 
adultery after, & cruelty before, the date of the 
deed : — Held : the wife was entitled to a divorce 
without first obtaining a decree for judicial separa- 
tion.— Lister v. Lister, [1922] P. 227 ; 91 L. J. P. 
180 ; 127 L. T. 493 ; 38 T. L. B. 609. 

3251. Deed not set up by respondent.] 

A ^ husband having been guilty of cruelty, he 

& his wife separated upon the terms of a deed 


and Wife. 

by which they agreed that neither party should 
tako proceedings against the other for dissolution 
of marriage or judicial separation on the ground 
of previous misconduct, but that the deed should 
be void in case the marriage should be dissolved 
or a judicial separation granted on the ground of 
subsequent misconduct by either. The husband 
afterwards committed adultery. He did not plead 
the deed in answer to his wife’s petition. The ct. 
granted a decree nisi for the dissolution of the 
marriage. — Dowling v . Dowling, [1898] P. 228 ; 
68 L. J. P. 8 ; 47 W. B. 272. 

Annotations: — Folld. Bourne v. Bourne, [1913] P. 104. 

Refd. Lipman v. Lipman, [1916] P. 25. 

3252. .] — A separation deed 

whereby husband & wife agree not to institute 
proceedings in respect of past matrimonial offences, 
& containing an express condonation of such 
offences, being valid, tho clauses in such deed must 
be interpreted according to the ordinary rules of 
construction. 

A husband & wife entered into a deed of separa- 
tion, whereby ( inter alia) they expressly & mutually 
agreed that any matrimonial offences which might 
have been committed by either of them before the 
execution of the deed were thereby condoned ; 
but, by a subsequent clause, it was agreed ( inter 
alia) that if the marriage should be dissolved or 
the parties should be judicially separated by reason 
of any misconduct occurring after the date of the 
deed, then all the covenants & provisions contained 
in the deed should become void. The husband 
had been guilty of cruelty & adultery before the 
date of the deed, & it was proved that he had been 
guilty of adultery after the date of the deed : — 
Held : although it was doubtful whether the sub- 
sequent adultery revived, either by virtue of or 
.apart from the deed, the offences which by the deed 
had been expressly condoned, yet, inasmuch as 
the subsequent adultery of the husband would 
entitle the wife to a judicial separation, &, there- 
upon, the covenants in the deed, including the 
condonation clause, would become void, & she 
might then in a subsequent proceeding obtain a 
dissolution of marriage, the ct. would not put her 
to sucli a circuitous mode of obtaining relief as 
would thereby be involved, but would at once 
grant a decree 'nisi dissolving the marriage. — - 
Bourne v. Bourne, [1918 1 P. 104; 82 L. J. P. 
117 ; 108 L. T. 1039 ; 29 T. L. B. 057. 

Annotations: — Folld. Thompson v. Thompson, [191GJ P. 

165. Refd. Lipman ?\ Lipman, [1916] P. 25. 

3253. .] — A husband & wife 

separated under a deed after, as subsequently 
proved, cruelty on his part. The deed contained 
{inter alia) a clause that no proceedings should be 
instituted relating to the relationship of husband 
& wife, & it also contained a proviso that if the 
marriage should be dissolved, or if the parties 
should be judicially separated by reason of any 
misconduct occurring after the date of the deed, 
all the covenants & provisions thereof should be 
void. The husband subsequently committed 
adultery & the wife petitioned for dissolution of the 
marriage : — Held : although the deed was not set 
up by the husband, the suit being undefended, 
the ct. should take cognisance of its contents, & 
petitioner was therefore not entitled to a decree of 
dissolution of marriage upon her present petition ; 
but inasmuch as the decree of judicial separation, 
which the ct. now pronounced on the ground of 
adultery put an end to the deed, by reason of the 
proviso therein contained, petitioner would, on a 
subsequent petition, be entitled to have her 
marriage dissolved on the ground of that adultery 
coupled with the antecedent cruelty. — Lipman v . 
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Lipjian, [1016] F. 26 ; 85 L. J. P. 23 ; 114 L. T. 
376 ; 32 T. L. R. 173 ; 60 Sol. .To. 167. 

Annotation : — N.F. Thompson v. Thompson, [1916] P. 165. 

3254. Judicial separation — Cruelty — Subsequent 
adultery.] — Green v. Green, No. 3283, post. 

iii. Sufficiency of Offence to constitute Revival . 

3255. General rule.] — Cooke v. Cooke, No. 3173, 
ante. 

3256. Conduct short of cruelty.] — Westmeath 
v. Westmeath, No. 3196, ante. 

3257 . .] — Br am well v. Bramwell, No. 

3205, ante. 

3258. .] — Snow v. Snow, No. 3231, ante . 

3259. Fear of repetition of original cruelty.] 

— Evans v. Evans, No. 3198, ante. 

3200. Threats & abuse— Further cohabita- 

tion endangered.] — Acts of violence & cruelty 
which have been condoned may be revived, with- 
out actual violence, by threats of such a nature & 
so expressed as to satisfy the ct. that further 
cohabitation would be attended with danger to 
the party threatened. Where, after thirty years 
of married life, during which the parties had 
continual] y quarrelled, & the husband had been 
guilty of unjustifiable violence, & up to May, 
1855, there was undoubted condonation, the wife 
left her husband’s house in June, 1856, & brought 
a suit for divorce a mensd et thoro , relying on threats 
alleged to have been uttered by the husband 
between Eeb. & June, 1856, the ct., not being 
satisfied that the threats were such as to cause a 
reasonable apprehension of bodily injury, or that, 
in fact, the wife quitted her husband’s house on 
that account, dismissed the suit. Bostocic v. 
Bostock (1858), 1 Sw. & Tr. 221 ; 27 L. J. P. & M. 
86 ; 31 L. T. O. S. 331 ; 6 W. It. 868 ; 164 E. It. 701 . 

3261 . Past acts of violence recalled — 

Fear of recurrence.] — Where there has been con- 
donation of acts of legal cruelty, subsequent 
matrimonial offences not in themselves sufficient 
to constitute legal cruelty may support a decree 
for judicial separation, because in the case of 
cruelty it is impossible to dissociate recent from 
past conduct, & acts not so grievous in themselves 
may operate grievously on the mind of the sufferer, 


either a recalling past acts of violence or as causing 

fear of their recurrence. , 

A husband committed acts of legal cruelty at 
various dates up to Sept. 1912. The wife, how- 
ever, continued to live with him until Nov. 19H, 
& there were acts of conjugal intercourse up to 
Mar. or Apr. 1914. In Nov. 1914, the wife left 
her husband, & in Feb. 1915, she commenced 
proceedings for a judicial separation. Acts o 
cruelty by the husband relied on after bept. 1»14, 
were first, his striking her & snatching her hat on 
her head, variously stated as happening in Nov. 
1912, & Nov. 1913, & secondly various instances ol 
abuse & threats & accusations of sexual immorality 
down to the time of parting : — Ueld : the original 
acts of legal cruelty had been condoned, but 
they had been revived by the subsequent matri- 
monial offences, although these offences did no 
in themselves amount to legal cruelty. _ . 

When an act of adultery has been condoned it is 
wiped out & can never be referred to again just as 
if it had never taken place ; but it is not so m an 
action of separation on the ground of violence (per 
Our.). — Moss v. Moss, [1910] P. 155 ; 8o L. J. P. 
182 ; J14 L. T. 1 147 ; 32 T. L. R. 408, 0. A. 

3262. Harsh & irritating conduct.] 

Mytton v. Mytton, No. 2561, ante. 

3263. Conduct short of adultery — Attempt to 
commit adultery.]— S now v. Snow, No. 3231, ante. 

3264. Conduct tending to adultery.] 

Senible : condoned adultery may be revived, so as 
to found a sentence of dissolution, by subsequen 
misconduct & improprieties, short of, but tending 
to adultery.— W inscom v. Winscom & Plowden 
( 1864), 3 Sw. & Tr. 380 ; 33 L. J . P . M. & A. 4o , 
10 L. T. 100 ; 10 Jur. N. 8. 321 ; 12 W. R. 535 ; 164 

E. R. 1322. „ „ I1co11 p « on 

Annotation Mentd. Redfern v. Redfcru, 11891] V. 139. 

3265. Familiarity with servant.] — Ridg- 

way v. Ridgway, No. 3174, ante. 

iv. Revival of Condoned Adultery. 

By conduct falling short of adultery.] See 

Sub-sect. 3, D. (h) iii., ante. 

3266. By cruelty.] — W orsley v. Worsley, jno. 

3277, post. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iii. 

3255 i. General ride . ] — A lesser degroe 
of cruelty is necessary to revive a con- 
doned offence than to found an original 
charge. — Thompson v. Thompson 
(1911), I. h. R. 39 Calc. 395. — IND. 

3255 11. - — —.] — Less is required to 
revive an ollenco previously condoned 
a v hero petitioner is seeking a judicial 
separation Ilian where the relief 
nought is a dissolution of marriage. 
In a suit, for a judicial separation a 
condoned act of adultery was held to 
he revived by nine months’ desertion. 

-MlLLllvEN V . MII.LIKEN, [1920] N. Z. 
1j. R. 452 — N.Z. 

3256 i. Conduct short of cruelty. }-~ 
lleia : aitnougn an act. of adultery will 
rovivo condoned acts of cruelty & rice 
versdy yet the exclusion from the 
matrimonial home, deft, having offered 
to receive pltf. back, & the exclusion 
itself not being an act of cruelty, could 
not be relied upon as a matrimonial 
offence which had the effect of reviving 
the earlier offences.— Gould v. Gould 
(1921), 64 1). L. It. 621 ; 5 0 O. L. II. 
622.— CAN. 

8256 ii. .1 — In an act ion of 

nepaiution & aliment at tho ins(4iiico of 
a wife against her husband defender was 
of consent assoilzied & the spouses 
thereafter resumed cohabitation. The 
wife subsequently raised a second 
action of separation & aliment cc 


founded [inter alia] npon the alleged 
acts of cruelty which had occurred 
prior to the first action : — Held : while 
pursuer was entitled to provo them iu 
order to give colour to subsequeut acts 
which might, not in themselves be 
sufficiently gross to amount to cruelty 
slio was not, entitled to found another 
as separate & substantive grounds of 
separation. — Smeaton v. 8meaton 
( 1900), 2 F. «’t. of Sew.) 837 ; 37 

So. L. R. 595 ; 7 S. L. T. 468.— SCOT. 

s Violent & harsh treatment.}— 

Where the husband bad been guilty of 
cruelty, which had been condoned, but 
within the six months subsequent t o the 
condonation had been guilty of violent 
& harsh treatment which would not 
originally of itself constitute a ground 
for separation, the ct. granted a 
separation to the wife.— Town v. Town 
(1900), 7 B. C. R. 122— CAN. 

3264 i. Conduct short of adultery — 
Conduct tending to adultery.]— By a 
separation agreement in 1910 a husband 
admt.ted desertion & cruelty & arranged 
for conveying certain property to his 
wife to enable her to live apart from 
him, each of the parties releasing the 
other from all claims incurred or 
accrued 1 o the date of said aK^ceineiit. 
In this action there was evidence of 
adultery by the husband ill 1 J05 & of 
immoral associations by him subse- 
quent to 1910, of which the wife swore 
she had no notice until recently . 
Held : the separation agreement Sc 


release therein contained could not now 
avail i Infe husband, & Ids wife was 
granted n. decree for dissolution of 
marriage on the grounds of cruelty, 
desertion & adultery— Holland v. 
Holland. 119191 * W. W. R. 966; 
48 D. L. H. 26. —CAN. 

3264 ii. — . 1 — W lien a husband 

having received reasonably, piobabl© 
informut ion of bis wifo’H udultcty» h&8i 
by continuing cohabitation, condoned 
the olYonec, subsequent, misconduct or 
the wife tending to, though falling 
short of, adultery, revives ^condoned 
adullery— Rkukiua v. 

Bouv.rouu (1882), I. L. R. o Mad. 118. 

—IND. 

.] — Admissions of ruiduo 

familiarity short of adultcry uTO 
sufficient to revive acts of 
previously condoned.-HALLioAN u 
HALLIQAN (1910), 30 N. Z. ii. R- 366. 
N.Z. 

PART XIII. SECT. 7, SUB-SECT. 3.— 

D. (h) iv. 

3266 i. By A c ^ ^ ; V ] ^r-mTale N 395 ' 
Thompson (1911), 1* R. 39 Calc. oJo. 

—IND. . .. 

oqaa ii .1 — Subsequent cruelty 

revived previous coudeued 

entitled Petitioner to a decree. 

King v. King (1924), I. U. it. 47 ah. 

3266 ill. * — — .} — May v. May (1890), 
8 Su? 11. 763. — N.Z. 
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Sect . 7. — Bars to relief: Sub-sect. 3, D. (ft) iv., v. 
vi.; sub-sect. 4, A.] 

3267. -.] — Dent v. Dent, No. 3183, ante. 

3268. Effect on petition claiming damages 
only.] — Ramsden v . Ramsden & Luck, Ramsden 
v . Ramsden (1886), 2 T. L. R. 867. 

Annotations; — Consd. Bernstein v. Bernstein, [1893] P. 

292. Reid. Stocker v. Stocker, Brice & Patterson, [1917] 

P. 264. 

3269. By adultery.] — B. received back his wife, 
after adultery by her committed, in May, 1856. 
In June, 1857, he left England for Australia, to 
ascertain his prospects in settling, leaving his wife 
in business in Devonport, close to her own mother. 
The wife, during his absence, committed adultery 
with co-resp. Ac sold off the stock-in-trade. The ct. 
dissolved the marriage, & condemned co-resp. in 
the costs. — Wilton v . Wilton Ac Chamberlain 
(1859), 1 Sw. & Tr. 563 ; 1 L. T. 213 ; 8 W. R. 
160 ; 164 E. R. 861. 

3270. Adultery with different paramour.] — 

Where a husband has condoned adultery com- 
mitted with a co-resp., which has been revived 
by adultery committed by another person, costs 
will not be given against the co-resp. whose adultery 
was condoned. — Norris v. Nonius, Lawson Ac 
Mason (1861), 4 Sw. Ac Tr. 237 ; 30 L. J. P. M. Ac A. 
Ill ; 161 E. R. 1506. 

Annotations : — Distd. Pomero v. Pomcro (1884), 10 P. D. 174. 
Consd. Bernstein v. Bernstein, [1893] P. 292. 

3271. Condoned incestuous adultery.] — 

A wife knowing that her husband had been guilty 
of incestuous adultery with her sister, signed an 
agreement that she would forgive him, Ac would 
not take proceedings against him on account 
of such incestuous adultery, in consideration of 
his retirement from a then subsisting partnership 
in business with her father Ac brother. It was 
further agreed that they should not live together, 
but that they should see each other from time to 
time. The agreement also contained this clause : 

“ The agreement or contract binds me, the wife, 
only so long as you remain true to me in love 
Ac duty.” After the date of the agreement the 
husband was guilty of adultery, but not of 
incestuous adultery : — Held : this subsequent 
adultery restored to the wife her right to have 
the marriage dissolved on the ground of the 
previous incestuous adultery. Condoned in- 
cestuous adultery is revived by subsequent adultery 
not incestuous. — Newsome v. Newsome (1871), 
L. R. 2 P. & D. 306 ; 40 L. J. P. & M. 71 ; 25 
L. T. 204 ; 19 W. R. 1039. 

Annotations: — Reid. Collins v. Collins (3 882), 9 App. Cas. 

209, n. ; Blondford v. Blamiford (1883), 8 P. 1). 19 ; 

Cramp v. Cramp & Freeman, [1920] P. 158. 

3272. Subsequent to condonation.] — By 

the law of Scotland full condonation of adultery, 
remission expressly or by implication in full 
knowledge of the acts forgiven, followed by co- 
habitation as man Ac wife, is a remissio injuries 
absolute Ac unconditional, Ac affords . an absolute 
bar to any action of divorce founded on the con- 
doned acts of adultery. Nor can condonation of 
adultery, cohabitation following, be made con- 
ditional by any arrangement between the spouses. 
Although the condoned adultery cannot be founded 
on, condonation does not extinguish the guilty 
acts entirely, Ac they may be proved so far as they 
tend to throw light upon charges of adultery 
posterior to the condonation. A wife confessed 

3269 i. By adultery .] — Where a hus- 
hand, has condoned adultery com- 
mitted with one co-resp., which has 
been revived by adultery committed 
with another oo-rosp., a decree nisi will 
bo granted against both eo -reaps.- — 

Youd v . Youd (1900), I. L. It. 28 Calc. 


to several acts o£ adultery with E. Her husband 
forgave her Ac resumed cohabitation on the alleged 
condition that she should not speak or hold any 
communication with E. again. Subsequently she 
met E. by appointment several times under 
suspicious circumstances ; but, admittedly no 
act of adultery could be proved. The husband 
sued for a dissolution of the marriage on the 
ground that the condoned adultery was revived 
by the wife’s subsequent conduct : — Meld : to 
obtain a divorce he must prove adultery subse- 
quent to the condonation Ac no less. 

The doctrine of revival of adultery as a ground 
on which a divorce has been granted is to bo 
strongly objected to as varying the status of 
married persons. On principle, a reconciliation 
being entered into with full knowledge of the guilt 
Ac with free Ac deliberate intention to forgive it 
where that reconciliation is followed by living 
together as man Ac wife, the status of the couple 
ought to be the same as Ac not more precarious than 
if there was a new marriage (Lord Blackburn). 

Assuming it to be now established English Law 
that any matrimonial offence though forgiven 
may be revived by any other matrimonial offence 
of which the cts. take cognisance, it is very modern 
law Ac not so obviously just Ac expectant that this 
House ought to infer that it either was or ought to 
have been introduced into the law of Scotland 
(Loud Blackburn). — Collins r. Collins (1884), 
9 App. Cas. 205 ; 32 W. It. 501, H. L. 

A nnot ations .—Consd. Rogers r. Rogers, [1894] P. 10); 

Moss v. Moss, [1916] P. 155. Refd. Moore v. Moore, [1S92] 

P. 382 ; Gooch v. Gooch, [1893] P. 99; Braddock r. 

Braddock (1910), 27 T. L. K. 94 ; Price r. Price & Brown, 

[1911] I\ 201 ; Cramp r. Cramp & Freeman, 11920] P. 158. 

3273. By attempting to have adulterous inter- 
course.] — Snow v . Snow, No. 3231, ante. 

3274. By desertion — For two years without 
reasonable excuse.] — Desertion for two years with- 
out reasonable excuse revives condoned adultery. 
Where a husband was guilty of incestuous adultery, 
which was condoned by the wife, Ac he was after- 
wards guilty of desertion ; — Held : the desertion 
revived the condoned adultery, Ac the wife was 
entitled to a decree dissolving her marriage. 

When judgment has been reserved the decree 
nisi , if pronounced, will not be antedated, but the 
ct. may allow the time for decree absolute to run 
from the date of the hearing. — Houghton v. 
Houghton, [1903] P. 150 ; 72 L. J. P. 31 ; 89 
L. T. 76 ; 52 W. R. 272 ; 19 T. L. R. 505 ; 47 
Sol. Jo. 548. 

Annotations : — Folld. Copsoy v. Copaey, [1905] P. 94. Apld. 

Price v. Price & Browu, [1911] P. 201. Refd. Cramp r. 

Cramp & Freeman, L1920] P. 158. 

3275. .] — Desertion for two years 

without reasonable excuse revives condoned 
adultery, whether petitioner be husband or wife. — 
Copsey v. Copsey, [1905] P. 94 ; 74 L. J. P. 40 ; 
91 L. T. 363 ; 20 T. L. R. 728. 

Annotations : — Apld. Prico v. Price Sc Brown, [1911] P. 201. 

Refd. Cramp v. Cramp & Freeman, [1920] P. 158. 

3276. Non-compliance with decree for 

restitution.] — The matrimonial offence of desertion 
created by reason of non-compliance with a 
decree for restitution of conjugal rights revives 
condoned adultery. — Price v. Price Ac Brown, 
[1911] P. 201 ; 80 L. J. P. 145 ; 105 L. T. 441 ; 
27 T. L. R. 560 ; 55 Sol. Jo. 689. 

Annotation Refd. Cramp v. Cramp & Freeman, [1920] 

P. 158. 

m. — — .] — Held: petitioner was 
entitled to a decree nisi, the condoned 
adultery having been revived by the 
subsequent matrimonial offence of 
desertion. — S tewart v,Stewart, [ 1 920J 
N. Z. L. It. 425. — N.Z. 


— IND. 

1. By desertion.] — Condoned adul- 
tery is revived by subsequent deser- 
tion, Sc may form tho ground for 
a suit for dissolution of marriage. — 
Henderson v. Henderson (1885), 4 
N. Z. L. It. 211 (8. C.).— N.Z. 
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v. Revival of Condoned Cruelly . 

By conduct falling short of cruelty .] — See Sub- 
sect. 8, D. (h) iii., ante. 

8277. By cruelty.] — After a reconciliation fresh 
acts of cruelty will revive acts of cruelty, & also of 
adultery. — Worsley v. Worsley (1730), 2 Lee, 
672 ; 161 E. It. 444. 

Annotations : — Apld. Durant v. Durant (1825), 1 Hag. Ecc. 
733. Reid. Eldred v. Eldrod (1840), 2 Curt. 376 ; Collins 
w. Collins (1884), 9 App. Cas. 205. 

3278. -.] — A wife is not barred of her right 

to a separation by reason of cruelty, by cohabita- 
tion after the occurrence of the actual cruelty, 
when the subsequent conduct of the husband has 
been of the same tenor as during the time when the 
actual cruelty took place. — Franklin v. Franklin 
(1842), 7 Jur. 135. 

3279. -Evans v . Evans, No. 3198, ante . 

3280. _ -Moss v . Moss, No. 3261, ante . 

3281. By desertion.] — Cruelty fully condoned is 
not revived by subsequent desertion. In order to 
revive condoned cruelty the acts must be ejusdem 
generis . — Hart v . Hart (1855), 2 Ecc. & Ad. 193 ; 
104 E. R. 383. 

Annotation : — Apld. Palmer v. Palmer (1860), 2 Sw. & Tr. 61. 

3282. By adultery.] — P almer v. Palmer, No. 
3172, ante. 

3283. Cruelty before judicial separation — Revival 
by adultery after decree.] — A woman, who has 
obtained a decree of judicial separation by reason of 
her husband’s adultery, may afterwards institute a 
suit to dissolve the marriage on the ground of her 
husband’s adultery committed subsequently to 
the decree for judicial separation, coupled with his 
cruelty to her during the cohabitation. — Green 
i;. Green (1873), L. R. 3 P. & 1). 121 ; 43 L. J. P. 
& M. 6 ; 29 L. T. 251 ; 21 W. R. 824. 

Annotatums : — Apld. Mason i\ Mason (1883), 8 P. D. 21 ; 
Fullerton v. Fullerton (1922), 39 T. L. II. 4 6. 

vi. Revival of Condoned Desertion . 

3284. By adultery.]— Blandford p.Blandford, 
No. 3175, ante. 

3285. Statutory desertion.] - Desertion by 

not complying with a decree for restitution of 
conjugal rights may. after condonation, be revived 
by adultery committed by the party who was 
guilty of the statutory desertion. — Paine v. 
Paine, [4903] P. 263 ; 73 L. J. P. 1 ; 89 L. T. 588 ; 
52 W. R. 271 ; 20 T. L. R. 12. 

Annotation -Refd. Price v. Price & Drown, [1911] P. 201. 


Sub-sect. 4. — Discretionary Bars. 

A. Discretion of Court Generally. 

Sec Supreme Court of J udicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (repealing & re-enacting 
Matrimonial Causes Act, 1857 (c. 85), s. 31). 

Exercise of discretion in particular instances.] — 
See Sub-sect. 4, B., C., D., E., post. 

3286. Unfettered.] — Bullock v. Bullock, No. 
3476, post. 

8287. .] — PoiNTON V. PoiNTON & SUTTON, 

No. 3459, post. 

3288. — — Uniformity of decisions desirable.] — 

(1) The discretion to be exercised under Matri- 
monial Causes Act, 1857 (c. 85), s. 31, must be a 
regulated discretion. The ct. cannot grant or 
withhold a divorce on the mere footing that 
petitioner's adultery is more or less pardonable 


or capable of excuse. There must be some special 
circumstances attending the commission of such 
adultery, or special features placing it in some 
category capable of distinct statement & recogni- 
tion, in order that the discretion may be fitly 
exercised in favour of a petitioner. 

A loose & unfettered discretion of this sort upon 
matters of such grave import, is a dangerous 
weapon to entrust to any ct., still more so to a 
single judge. Its exercise is likely to be the refuge 
of vagueness in decision, & the harbour of half- 
formed thought. Under cover of the word “ dis- 
cretion ” a conclusion is apt to be formed upon a 
general impression of facts too numerous & minute 
to be perfectly brought together & weighed, & 
sometimes not perfectly proved ; while the result 
is apt to be coloured with the general prejudices, 
favourable or otherwise, to the person whose 
conduct is under review, which the course of the 
evidence has evoked. Upon such materials so 
used two minds will hardly ever form a judgment 
alike, & the same mind will often appear to others 
to form contradictory judgments on what seem to 
be similar facts. This invites public criticism, & 
shakes public confidence in the justice of the 
tribunal. 

I hold, therefore, that the discretion to be 
exercised under sect. 31 of the statute should 
be a regulated discretion, & not a free option 
subordinated to no rules. It was probably 
reposed in the ct. because the legislature found it 
impossible to forsee & specify the classes of cases 
fit for its application wdiich might arise under the 
new law. The duty of reducing its exercise to 
method devolves upon the ct. Past experience 
has already pointed out some classes of cases to 
which it fitly applied ; & the future may probably 
furnish more. But the facts of this case present 
no definite features beyond more lapse of time to 
justify its exercise ; & the ct. must refuse a decree 
(per Cur.). 

(2) The wife, resp. in the suit, recriminated 
adultery, which she charged as having taken place 
with A. A B. At the trial no evidence was offered 
in support of the charge with B. The ct. ordered 
tiiat the costs incurred by petitioner in respect 
of the charge of adultery with B. should be 
deducted from the sum paid into ct. to meet resp.’s 
costs of trial. — Morgan^. Morgan & Porter 
(1869), L. R. IP. & I). 044 ; 38 L. J. P. & M. 41 ; 
20L.T. 588 ; 17 W. R. 688. 


Annotations : — As to (1) Apld. M'Oord v. McCord, Ogle Sc 
Coxon (1875), L. II. 3 P. Sc D. 237 ; Grosvenor v. Urosvcuor 
(1885), 34 W. K. 1 40. Consd. Story v. Story Sc O’Connor 
(1887), 57 L. T. 536 ; Whitworth v. Whitworth Sc Thoiuas- 
eon, [1893J P. 85 ; Syraont* v. Symons, 11897 J P. 167 ; 
ConstanUnidi v. Constantiriidi & Lance, [1903] P. 246 ; 
Hynes v. Hynes & Lake (1904), 20 T. L. It. 781 ; Wyke v. 
Wyke, [1904] P. 149 ; Evans v. Evans & Elford, 11906] 
P. 125 : Hines v. Hines & Burdott, [1918] P. 364 ; Wickins 
v . Wickins, [1918] P. 265 ; Pullen v. Pullen & - Holding 

i l920), 123 L. T. 203 ; Tlckner v. Tickner, [1924] P. 118. 
told. Noble v. Noble (1869), L. R. 1 P. Sc D. 691 ; Duplany 
v. Duplany, Cohen Intervening (1891), 8 T. L. R. 169; 
Gooch v. Gooch, [1893] P. 99. As to (2) Consd. Waudby 
o. Waudbv & Bowland. [1902] P. 85. 


8289. .] — Though the discretion is 

unfettered, uniformity of decision is desirable, & 
the ct. will therefore exercise its discretion in a 
case clearly within the principles laid down in 
Wilson v. WUson , No. 3448, post, but petitioner, 
even if a poor person, will be required to pay the 
costs of an intervention which his conduct has 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) v. 

32771. By cruelty ] — Condonation by 
a wlfo of aote of cruelty Sc ill -treatment 
by the husband which would Justify 
her leaving him & claiming alimony, 


is removed by subsequent ill-treatment 
Sc threats after condonation. — B avin 
v. Bavin (1896), 27 O. R. 671 .—CAN. 

8277 li. . ] — Abusive language & 

threats aftor the resumption of co- 
habitation, having regal'd to earlier 


act h, constituted legal cruelty & were 
eulllcient to revive the former acts 
sworn to, which wore quite clearly 
matrimonial oifenoes. — C hkiuiinoton 
v. Chkrbinoton (1915), 32 W. L. It. 

9 W. W. It. 146.— CAN. 
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Sect. l.—Bars to relie/: Sub-sect. 4, A. & B. (a) 

occasioned. — Elliott v. Elliott & Bowers 
(1921), 120 L. T. 28 ; 37 T. L. R. 834. 

3290 . Strict rules undesirable.] — Wol- 

TERECK V . WOLTERECK & WALTERS, No. 3485, post. 

3291. .] — Holland v . Holland, No. 

5124, post. 

3292 . Not confined to matters con- 

nected with petitioner’s offence.] — (1) No general 
rule can be laid down for the exercise by the judge 
of the Divorce Div. of the discretion vested in him 
by Matrimonial Causes Act, 1857 (c. 85), s. 31. 

The Ct. of Appeal is not entitled to, & in any case 
ought not to, lay down a rule that in exercising the 
discretion under s. 31 the only facts & matters to 
which the judge may have regard are those bearing 
upon, oi* directly connected with, the matrimonial 
offence of which the party seeking dissolution 
of marriage may have been guilty. The discretion 
permitted by s. 1 should be left as free as the 
legislature has left it. The sect, does not prescribe 
or define limits within which alone it may be 
exercised, & having regard to the very varying cir- 
cumstances of different cases, it would be very inex- 
pedient for the Ct. of Appeal to attempt to do so. 

(2) There is no distinction in meaning between 
the expressions “ without reasonable cause ” in 
sect. 5 of the Matrimonial Causes Act, 1884 (c. 68), 
& “ without reasonable excuse ” in sect. 31 of the 
Act of 1857. 

A wafe obtained a decree for restitution of con- 
jugal rights. The husband not having complied 
with the decree, the wife presented a petition for 
dissolution of marriage on the ground of his 
adultery & desertion. The husband did not 
appear & the petition was set down as undefended. 
He subsequently obtained leave to file an answer, 
& put in an answer denying his adultery A alleging 
that petitioner had herself committed adultery 
& asking the Ct. to reject the prayer of the petition 
& to decree that his marriage might be dissolved. 
At the hearing the wife’s adultery was proved & 
her petition was dismissed. The judge found as 
a fact that the husband had separated from his 
wife without any justification for doing so. He 
commented adversely on the conduct of the hus- 
band in allowmg the petition in the first instance 
to remain unanswered although he w r as charged 
with adultery. The husband gave evidence deny- 
ing the adultery, & there was no evidence that such 
adultery had been committed. Having regard 
to all the facts & circumstances of the case, the 
judge declined to exercise in favour of the husband 
the discretion vested in him under sect. 31 of the 
Act of 1857, & he dismissed the husband’s cross- 
petition. On an appeal by the husband : — Held : 
the Ct. of Appeal would not interfere with the 
discretion exercised by the judge. — WiCKrNS v . 
Wickins, [1918] P. 205 ; 119 L. T. 208 ; 87 J. P. 
155 ; 34 T. L. K. 447 ; 02 Sol. Jo. 583, C. A. 

Annotations: — As to (1) Consd. Hiues v. Hines & Burdett, 

[1918] P. 364 ; Tickner v. Tickner, [1924] P. 118. 

3293 . Exercised with extreme care.] — The 

discretion given to the ct. by Matrimonial Causes 
Act, 1857 (c. 85), is unfettered, but it should be 
exercised with extreme care, not only with respect 
to the parties in the case, but also in the interests 
of public morality. — Brooke v. Brooke, [1912] 
P. 205, n. ; 81 L. J. P. 147, n. ; 107 L. T. 202 ; 
28 T. L. K. 577. 

Annotations : — 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (a). 

3312 i. Must be explained .] — Whilst 
cm the one hand there is no absolute 


Consd. Hlnos v. Hines & Burdott, 11918] P. 364 ; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 

3294. Judicial discretion.] — Pryor v. Pryor, 
Cowie & MacDonald, No. 3581, post. 

3295. .] — Con stantinidi v. Constantinidi 

& Lance, No. 3491, post. 

3296. .] — The discretion of the ct. under the 

Matrimonial Causes Act, 1857 (c. 85), s. 31, to grant 
a decree of dissolution to a spouse who has been 
guilty of a matrimonial offence must be exercised 
in a judicial manner, & relief will hardly ever be 
given to those who have themselves been guilty 
of matrimonial infidelity. 

The guiding rule is that the matrimonial offence 
of one spouse wdll not excuse the matrimonial 
offence of the other. Exceptional circumstances 
alone wall lead the ct. to overlook the matrimonial 
default- of petitioner, & this principle does not rest 
upon any such doctrine as those of compensation 
or recrimination, known to the former Ecclesiastical 
Ct-s. but is based on the requirements of public 
morality, & will not be enfeebled by an unduly 
sensitive regard to the hardship of particular cases. 
— Hines v. Hines & Burdett, [1918] P. 304 ; 
87 L. J. P. 220 ; 120 L. T. 120 ; 34 T. L. R. 480. 
Annotations : — Reid. Bebb v. Bebb & Rosb (1920), 123 L. T. 
93 ; Hensley v. Hensley & Nevin (1920), 122 L. T. 814 ; 
Long v. Long (1920), 36 T. L. It. 398 ; Pullen v. Pullen & 
Holding (1920), 123 L. T. 203. 

3297. Each case considered on its merits.] — 

Constantinidi v. Constantinidi & Lance, No. 
3491, post. 

3298. .] -Bullock v. Bullock, No. 3470, 

post. 

-Pretty v. Pretty, No. 3158, 

3300. -.] — WOLTERECK V. WOLTERECK 
Walters, No. 3485, post. 

3301. .] — Hook v. Hook & Brown, No. 

5123, post. 

3302. Interests of society & public morality con- 
sidered.] — Evans v. Evans & Elford, No. 3455, 

post. 

3303. .] — Brooke v. Brooke, No. 3293, ante. 

3304. .] — Hines v. IIines & Burdett, 

No. 3290, ante. 

3305. .] — Holland v. Holland, No. 5124, 

post. 

3306. Circumstances mitigating petitioner’s 

offence.] — Pullen v. Pullen & Holding, No. 3454, 

post. 

3307. Exercised with due regard to consequences 
of refusal — Present & future.] — Pretty v. Pretty, 
Mo. 3458, post. 

3308. Conduct of petitioner true criterion.] — 

Munzkr v. Munzer & Swain, No. 3477, post. 

3309. When petitioner’s default will be over- 
looked — Exceptional circumstances.] — Hines v. 
11 in eh & Burdett, No. 3290, ante. 

3310. .] — The discretion given to the 

ct. by Matrimonial Causes Act, 1857 (c. 85), s. 31, 
to grant a decree nisi to a guilty petitioner should 
be exercised in special circumstances only. — 
Bkrlyn v. Berlyn & Watt (1919), 35 T. L. It. 
237. 

3311. Exercised stringently.] — Wilson v. Wil- 
son, No. 3448, post. 

B. Undue Delay. 

(a) In General . 

3312. Must be explained.] — Delay in instituting 
proceedings in a matrimonial cause to be accounted 
for. 

whether thoro has been such delay as 
to lead to the conclusion that petitioner 
had either connived at the adultery or 
was wholly indifferent to it ; hut any 


Apprvd. Holland v. Holland, [1918] T\ 273. 

limitation in the case of a petition for 
dissolution of marriage, yet tho first 
thing which tho ct. looks to when the 
charge of adultery is preferred is, 
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Affidavit of the husband admitted to satisfy 
the ct. as t-o the reason of his delay in instituting 
proceedings. — Best v. Best (Lady) (1814), 2 
Phillim. 161 ; 101 E. B. 1107. 

Annotation : — Refd. Cood (otherwise Coode) v. Cood (other- 
wise Coodo) (1838), 1 Curt. 755. 

3313. Charge of adultery.]— (1) The first 

thing which the ct. looks to, when a charge of 
adultery is preferred, is the date of the charge, 
relatively to the date of the criminal fact charged, 
& known by the party ; because if the interval 
be very long between the date & knowledge of the 
fact, & the exhibition of them to this ct., it will 
be indisposed to relievo a party, who appears to 
have slumbered in sufficient comfort over them ; 
& it will be inclined to infer either an insincerity 
in the complaint, or an acquiescence in the injury, 
whether real or supposed, or a condonation of it. 
It therefore demands a full & satisfactory explana- 
tion of the delay (Sir William Scott). * 

(2) It would be a pretty harsh injunction of law 
to compel a man, whether he would or no, to live 
with a wife who had acknowledged her infidelity to 
his bed (Sir William: Scott). — Mortimer v. 
Mortimer (1820), 2 Hag. Con. 310 ; 101 E. It. 
753. 

Annotations : — As to (I) Consd. Boulting r. Boulting (1864), 
3 Sw. & Tr. 329. Generally, Refd. Noverr© v. Noverre 
(1846), 1 Rob. Eccl. 428 ; Seavor v. Seaver (1846), 2 
Sw. & Tr. 665 ; Tuck or r. Tucker (1847), 5 Notes of Cases, 
458; Hope v. Hope (1858), 1 Sw. & Tr. 94; Hunt v. 
Hunt (1862), 4 De (J. 1<\ «r J. 221 ; Williams v. Williams, 
11921] P. 131. 

3314. Delay on part of wife.] — Botkin v. Botkin, 
No. 2544, ante . 

3315. Where separate subsequent offence proved.] 

— Failure to take action in respect of a separate 
matrimonial offence, though one of the same kind, 
is not delay as to the reasonableness of which the 
ct. has to decide on a petition which also alleges a 
separate subsequent offence, if the latter is proved, 
& is one which entitles petitioner to the relief 
claimed. — Butter v. Butter (1920), 123 L. T. 
585. 

(b) In Suits for Dissolution of Marriage . 

See Supreme Court of Judicature (Consolidation 
Act, 1925 (c. 49), s. 178 (3) (a). 

Excuses for delay.] — See Sub-sect. 4, B. (/), 
post. 

3316. Nature of delay — Petitioner’s Insensibility 
to injury complained of.] — Belle w v. Belle w & 
Berkeley, No. 3384, post. 

3317. Must be culpable.] — The word 

“ delay ” in Matrimonial Causes Act, 1857 (c. 85), 
s. 31 , means culpable delay, something in the 
nature of connivance or acquiescence. — Bickard 
v. Bickard & Bond (1921), 37 T. L. B. 511, C. A. 

3318. Whether delay unreasonable — Exercise of 
judge’s discretion as to — Not interfered with on 
appeal.] — Where there lias been great delay in 
instituting proceedings for a divorce, the motive 
for commencing the suit may be taken into con- 
sideration when deciding whether there has been 
unreasonable delay in presenting the petition 
within Matrimonial Causes Act, 1857 (c. 85), s. 31, 
& where the judge in the exercise of his discretion 
under that sect, lias refused to grant a divorce on 
the ground of unreasonable delay, the Ct. of 
Appeal will not interfere unless he has decided the 


case on some wrong principle of law. — P ears il 
Bears (1912), 107 L. T. 505 ; 28 T. L. B. 568 ; 56 
Sol. .To. 720, O. A. 

3319. .]— On a petition by a 

husband for divorce on the ground of his wife’s 
adultery the judge at the trial refused a decree foi* 
the reason that petitioner had been guilty of three 
years’ delay without any excuse : — Held : in the 
circumstances it was within the judge’s discretion 
to hold that there had been unreasonable delay, 
& therefore the appeal must be dismissed. — 
Hughes v. Hughes & Williams (1915), 32 
T. L. B. 02, C. A. 

3320. Matters considered In ascertaining — 

Motive in commencing suit.] — Pears v . Bears, 
No. 3318, ante. 

3321. What delay unreasonable — More than two 

years.] — If petitioner, with a full knowledge of the 
facts of the case, does not present his petition for 
two years, he must give some sufficient reason for 
the delay, otherwise his petition may be dismissed 
under Matrimonial Causes Act, 1857 (c. 85), s. 31. 
— Nicholson v. Nicholson (1873), L. B. 3 B. & D. 
53 ; 29 L. T. 108. 

Annotations: — Consd. Brougham v. Brougham, [1895] P. 

288 ; Hughes u. Hughes & Williams (1915), 32 T. L. R. 62. 

Refa. Pears v. Pears (1912), 107 L. T. 26. 

3322. .] — Dixon v. Dixon, No. 3333, 

post . 

3323. Three years.] — Hughes v. Hughes 

& Willlvms, No. 3319, ante. 

3324. Thirteen years.] — A husband & wife 

parted in 1871, & between that date & 1879 the 
wife had three illegitimate children. There was 
evidence that the husband knew of the wife’s 
adultery as far back as 1880. In 1893 he pre- 
sented a petition for dissolution, & obtained a 
decree nisi. On the intervention of the Queen’s 
Proctor the ct. left the following questions to the 
jury : Did petitioner know or have reason to 
believe that his wife had been guilty of adultery 
two years before, he took action for a divorce ? 
Were material facts withheld from knowledge of 
the ct. ? On these questions being answered in the 
affirmative, the ct. rescinded the decree, & dis- 
missed the petition with costs to the Queen’s 
Proctor. — Brougham v. Brougham, [1895] P. 
288 ; 64 L. .1. B. 125 ; 11 B. 667. 

Amiotation : — Refd. Hughes v. Hughes & Williams (1915), 32 

T. L. R. 62. 

3325. Sixteen years^ — Pegg v. Pegg cSt 

Gowing (1904), 20 T. L. B. 353. 

3326. Twenty years.] — In Aug. 1890, a 

w T ife presented a petition for a divorce upon the 
ground of adultery coupled with cruelty. The 
marriage had taken place in Dec. 1858 ; the only 
cliild of the marriage, a son, was born in 1866, & 
the parties separated by agreement in 1870. A 
separation deed w r as then executed by them, 
which contained the usual covenant by the hus- 
band that he would not molest the wife ; & they 
had lived apart ever since. The wife never took 
any proceedings before tiie petition ; the cruelty 
charged took place between 1861 & 1870, & the 
adultery charged was in 1 889. No act of personal 
violence was alleged, & the cruelty charged against 
the husband was his conduct in living for many 
years with successive mistresses, & telling his wife 
of his infidelities & of his preference of other 


presumption arising from apparent, 
delay may always be rebutted by an 
explanation of tho circumstances.— 
Williams v. Williams (1878), I. L. R. 
3 Calc. 688.—- IND. 

381211. .] — Wi remit Taurua v. 

Niho Taurua (1900), IS N. Z. L. R. 


754.— N.Z. 
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B. (b). 

3324 i. What delay unreasonable — 
Thirteen years. ] — In an action of 
divorce on the ground of adultery, 


raised by the husband thirteen years 
after the acts of adultery relied on bad 
come to his knowledge, the ct. dis- 
missed the action, refusing to allow 
proof of the adultery before answer.— 
A. B. v. C. D. (1853), 15 Dual. (Ct. of 
Sees.) 976 ; 25 So. Jur. 556; 2 Stuart, 
600.— SCOT, 
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Sect. 7. — Bara to relief: Sub-sect. 4, B. (b), (c) 

(g) j] 

women to her. The suit was undefended ; A the 
witnesses gave evidence that the wife’s health 
was delicate, A that the husband’s conduct had 
to his knowledge impaired it. The only explana- 
tion given by petitioner of her delay in taking 
proceedings was in effect that she did not wish to 
proceed until her son had grown up A she could 
ascertain his wishes, A the judge held that the 
husband’s conduct did not amount to legal cruelty, 
A that the wife was not entitled to a divorce. 

On appeal : — Held : even assuming legal cruelty 
to have been proved against the husband, the 
wife’s delay of twenty years in taking proceedings 
had not been sufficiently explained, A was so un- 
reasonable that the ct., in exercise of its discretion 
under the Divorce A Matrimonial Causes Act, 
1857 (c. 85), s. 31, ought to refuse to decree dis- 
solution of the marriage. — Beauclkrk v. Beau- 
clekic. [1891] P. 189 ; 60 L. J. P. 20 ; 64 L. T. 
35 ; 7 T. L. R. 203, C. A. 

Annotation : — Ccnsd. Pears v. Pears (1912), 107 L. T. 20. 

3327. Suit brought for collateral 

purpose.] — A wife instituted a suit for divorce 
against her husband on the grounds of desertion A 
adultery. The desertion was complete A the 
adultery had been committed seventeen or twenty 
years before the petition was filed. Petitioner 
stated that she did not wish to marry again, but 
had brought the proceedings in order that her 
husband might be free to marry the woman he 
was living with : — Held : as the wife had not 
brought the suit to protect herself or to get relief 
a vinculo matrimonii , but for a collateral purpose, 
the undue delay in bringing proceedings should 
prevent the ct. exercising its discretion in her 
favour. — Pears v. Pears (1912), 107 L. T. 26 ; 
28 T. L. R. 475 ; 56 Sol. Jo. 596 ; on appeal , 107 
L. T. 505, C. A. 

3328. Petition on non-compliance with restitution 
order — Delay in presenting petition for restitution.] 

— Beauct/err v. Beauclerk, No. 3393, 


(c) In Suits for Judicial Separation. 

Excuses for delay.] — See Sub-sect. 4, B. (/), 

post. 

3329. Undue delay alone — Not absolute bar.] — 
In a suit for judicial separation, brought by the 
wife, on the ground of cruelty : — Held : lapse of 
time, though not an absolute bar, yet taken in 
connection with other circumstances, e.g. a deed 
of separation, may show that the application was 
not made, bond fide , for the protection of the wife, 
but for some collateral purpose ; A if the ct. was 
satisfied of this, the petition ought- to be dismissed. 
— Matthews v . Matthews (1860), 3 Sw. A Tr. 
161 ; 29 L. J. P. M. A A. 118 ; 2 L. T. 472 ; 6 
Jur. N. S. 659 ; 8 W. R. 591 ; 164 E. R. 1235. 

A7iru>tatio7i £ : — Distd. Cooke v. Cooke (1863), 3 Sw. & Tr. 
126. Con8d. Williams t\ Williams (1866), L. R. 3 P. & D. 
178. Apld. Besant v. Wood (1879), 12 Ch. 1). 606. 
Consd. Williams v. Williams, 13 921] P. 131. Befd. Green 
v. Green (1873), L. II. 3 P. & T). 121. Mentd. Mahoney v. 
M'Carthy (1891), 8 T. L. It. 97. 

3330. .]“ Smallwood v. Smallwood, 

No. 2551, ante. 

3331. .] - Cooke v. Cooke, No. 3173, 

ante. 

3332. Boulting v. Boulting, No. 

3075, ante. 

3333. .] — The husband, a domiciled 

Englishman, contracted a valid marriage in 
Switzerland with a Swiss woman in 1872, A they 
thereupon came to England A lived together in 


lodgings in London. The marriage was never 
consummated, owing to the persistent refusal of 
the wife to submit to any marital intercourse. 
After remaining together for some months, they 
separated, A the wife returned to her parents in 
Switzerland. About two years later the husband 
contracted a bigamous marriage with another 
woman, A lived with her as his wife, A had children 
by her. About 1 886 the wife, having heard 
rumours of her husband’s bigamy A adultery, 
came to England to make inquiries, but took no 
proceedings thereupon, her reason being that she 
did not then ascertain sufficient details. In 1889 
she obtained full knowledge of all the facts, but 
did not institute proceedings till 1891, when she 
filed her petition for a divorce, on the grounds of 
bigamy A adultery : — H eld : tliis was unreason- 
able delay, A her refusal to allow the marriage to 
be consummated was misconduct on her part 
which had directly conduced to the subsequent 
adultery of her husband, A constituted a dis- 
cretional bar to her suit for divorce, which was 
opposed by her husband A refused by the ct. But 
she was entitled to a judicial separation, inasmuch 
as neither wilful misconduct conducing to adultery, 
nor unreasonable delay, constituted any bar, dis- 
cretional or absolute, under Matrimonial Causes 
Act, 1857 (c. 85), s. 31, to a prayer for judicial 
separation. — Dixon v . Dixon (1892), 67 L. T. 391. 

3334. Effect of undue delay — Where deed of 
separation — Proof of applicant’s bona fldes neces- 
sary.] — Matthews v. Matthews, No. 3329, ante. 

3335. Counterclaim by wife in action 

to enforce deed — Barred after five years.] — Besant 
v. Wood, No. 2490, ante. 

3336. . — — Petition on ground of cruelty — 
Apprehension of further violence.] — Smallwood 
v. Smallwood, No. 2551, ante. 

3337. Court may require explanation — To 

be satisfied of petitioner’s sincerity.] — Boulting v. 
Boulting, No. 3075, ante. 

{d) In Suits for Nullity. 
i. On Ground of Impotence. 

Excuses for delay, see Sub-sect. 4, B. (/ ), post. 

3338. General rule.] — (1) In a suit for declara- 
tion of nullity of marriage by reason of alleged 
impotence, the onus of proof is on complainant. 

(2) The objection of delay in asking relief may 
be got over when the proof of impotence is com- 
plete ; but not otherwise. 

To open the door to lax A easy declarations of 
matrimonial nullity would be a grave public 
mischief ; A it is therefore imperative to proceed 
only upon strict A thoroughly satisfactory proof 
(Lord Selboiine, C.). 

In 1863 the marriage took place. In 1868 the 
wife became aware, according to her own evidence, 
of the husband’s impotency, but she continued 
c-o -habitation until 1870, when a deed of separation 
was executed. In 1871 she became aware of hor 
remedy, A she instituted a suit for declaration of 
nullity. The medical evidence was not conclusive. 
Her own evidence A that of the husband were 
conflicting : — Held : looking at the evidence A 
considering the delay, she had failed to make out 
the charge of impotency. As she had separate 
property, the suit was dismissed with costs. — 
Cuno v. Cuno (1873), L. R. 2 Sc. A Div. 300 ; sub 
nom. Mansfield (falsely called Cuno) v. 
Cuno, 42 L. J. P. A M. 65 ; 29 L. T. 316, JL L. ; 
affg. S. C. sub nom. M. (falsely called 0.) v . 0. 
(1872), L. R. 2 P. A D. 414. 

Annotation : — Cozusd. Reynolds (otherwise Wilkins) v. 

Reynolds (1876), 46 L. J. P. 89. 
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3339. -.] — (1) In a suit for nullity of mar- 
riage on the ground of impotency, there may be 
facts So circumstances proved, which so plainly 
imply on the part of the complaining spouse, a 
recognition of the existence & validity of the 
marriage, as to render it most inequitable & con- 
trary to public policy, that he or she should be 
permitted to go on to challenge it with effect ; but 
the doctrine designated as the “ doctrine of want 
of sincerity ” in an action of this kind, has been 
too much extended in recent English decisions & 
that doctrine apart from “ approbate ” So “ repro- 
bate ” has never been recognised by the law of 
Scotland. 

(2) Delay in raising a suit of nullity on the 
ground of impotency is a material element in the 
investigation of a case wliich upon the facts is 
doubtful but there is no definite or absolute bar 
arising from it. The canon law rule of triennial 
cohabitation has not been recognised in England 
beyond this point, that where a husband or a wife 
seeks a decree of nullit y on the ground of propter 
i impotentiam , if there is no more evidence than 
that they have for a period of three years lived 
together in the same house So with ordinary 
opportunities of intercourse So it is dearly proved 
there has been no consummation, then if that is 
the whole state of the evidence inability on the 
part of the one or of the other will be presumed. 
On the other hand the presumption to be drawn 
from non-consummation after three years’ co- 
habitation is capable of being rebutted. But 
every case need not he fortified with the pre- 
sumption ; for although no presumption can be 
raised from the absence of consummation within 
a less period than three years, yet positive evidence 
may be given from which the same inference of 
inability may be drawn. G. So M. were married 
in 1877. They slept in the same bed for nineteen 
months, but during only two months So a half 
of that time did G., the husband, make any attempt 
to consummate the marriage. He desisted on 
account, he alleged, of his wife’s increasing cold- 
ness & repugnance to liiin. It was admitted that 
the marriage had never been consummated. In 
1879 the parties finally separated, the wife living 
on her own income with her relations, the husband 
not giving anything towards her support. In 
1882 the wife gave birth to a child of wliich G. 
was not the father. G. instituted an action for 
divorce which M. defended, So she then raised this 
action of declarator of nullity of marriage on 
the ground of G.’s impotence. G. denied his 
impotence. lie was personally examined So the 
medical evidence was that no malformation w r as 
apparent from his appearance : — Held : M. was 
not barred person dli except ione from insisting in 
this action, So G.’s impotence had been proved. 

(3) Where an appeal involves a question of 
applt.’s status the House will allow it to be pro- 
eeedod with notwithstanding the bkpey. of applt. 
— G. v . M. (1885), 10 App. Gas. 171 ; 53 L. T. 398 ; 
sub nom. Gordon v. Meriucks, 1 T. L. R. 326, 
If. L. 

Annotations : — Consd. L. (otherwimo B.) v. B., [18951 P. 274 ; 

S. (otherwise) G.) v. S., [1907] P. 224 ; C. (otherwise H.) v. 

C M [1921] P. 399. 

3340. Must be satisfactorily explained.]— -A hus- 
band having been about eighteen years married, 
So having constantly cohabited with liis wife for 
several years, instituted a suit for nullity by 
reason of the incurable malformation of the wife : 


— Held : (1) time alone will not, but coupled with 
other facts proving insincerity, will operate as a 
bar to such a suit ; (2) lapse of time must be 
accounted for ; (3) the evidence in the present 
case did not sufficiently account for lapse of time, 
but showed partial connection to have taken place 
between the parties, So the suit was instituted alio 
intuitu ; (4) under the whole circumstances of the 
case, the husband was not entitled to a decree of 

nullity. — B N v. B N (1854), 1 Ecc. So Ad. 

248 ; 23 L. T. O. S. 99 ; 164 E. R. 144, P. 0. ; 

sub nom. B n v . M E (falsely calling 

herself B n), 2 Rob. Eccl. 580. 

Annotations: — As to (1) Consd. Anon. (1857), Dea. 8c Sw. 

295. Refd. Matthews v. Matthews (1860), 3 Sw. & Tr. 

161 ; Castleden v. Castleden (1861), 9 H. L. Cos. 186. 

As to (2) Consd. W. v. It. (1876), 1 P. D. 405. Reid. 

M. v. I). (1885), 10 P. 1). 75. As to (4) Consd. Napier v. 

Napier (1915), 81 L. J. P. 177. Generally, Refd. Cavell v. 

Prince (1866), 15 L. T. 83 ; Scott v. Scott, [1912] P. 241. 

3341. .] — Where a delay of some years 

occurs in bringing a suit of this nature the ct. will 
require an explanation of such delay. 

In this case . . . the main fact is proved, but a 
delay of eleven years before the et. was applied to 

requires to be explained (per Cur.). — E i\ 

T (FALSELY CALLED E ) (1863), 3 Sw. & Tr. 

312 ; 33 E. J. P. M. & A. 37 ; 12 W, R. 414 ; 164 
E. R. 1295 ; sub nom . Ewens v. Tytherleigh 
(FALSELY CALLED EWENS), 9 L. T. 421 ; 9 Jui*. 
N. 8. 1301. 

3342. .] — Lewis (falsely called Hay- 

ward) v. Hayward, No. 2382, ante . 

3343. .] — W. (falsely called R.) v. R. 

(1870), No. 3351, post. 

3344 . Undue delay alone — Not absolute bar.] — 

B N v. B N (1854), No. 3340, ante. 

3345. -.] — Delay in instituting a suit 

for nullity of marriage on the ground of impotence 
is not an absolute bar to the suit, but renders it 
necessary that the evidence to support the suit 
should be of the clearest So most satisfactory kind. 

Where, therefore, a woman who had married in 
1831, lived with her husband till 1838, then 
separated from him, in 1853 caused him to be sued 
for her debts, obtained from him an allowance, 
which was continued till Oct. 1858, So in Nov. 
1 858, instituted a suit for nullity of marriage on 
the ground of incompetence : — Held : she was 
bound to give unequivocal proof of the truth of 
the allegation in the petition ; So the Lords not 
being satisfied that the evidence was of that 
character, the decree of the ct. below, dismissing 
the petition, was confirmed. — Castleden v. 
Castleden (1861), 9 H. L. Cas. 186; 5 L. T. 
164 ; HE. li. 701 ; sub nom. Hallp. Castleden, 

8 Jur. N. S. 1 ; sub nom. H (falsely called 

C ) v. C , 31 L. J. P. M. So A. 103, H. L. 

Annotations Apld. M (falsely called B ) v. B 

(1864), :t Sw. & Tr. 550. Conad. W. (falsely called R.) v. 

R. (1876), 1 P. D. 405 ; M. (otherwise D.) v. D. (1885), 10 

P. D. 75. Refd. Cavell v. Prince (I860), L. R. 1 Exch. 

246 ; T. (falsely called D.) v. D. (1866), L. R. 1 P. & D. 

127 ; G. v. M. (1885), 10 App. Ca«. 171. Mentd. Serrell 

t?. Serrell & Bamford (1862), 31 L. J. P. M. & A. 55. 

3346 . ..j — C uno v . Cuno, No. 3338, 

ante . 

3347. — .]— M. (otherwise D.) v . D. 

(1885), No. 3568, post . 

3348. .] — S. v . B. (falsely called 

S.) (1905), No. 2378, ante . 

3349. Delay eoupled with proof of petitioner’s 

insincerity — Absolute bar.] — B n v. B n 

(1854), No. 3340, ante. 

bar arising f roui it. — G. r. M. (1885), 10 
App. Cas. 171 : 12 It. (Ct. of 8ess.)36 ; 
22 So. L. R. 461, H. L. — SCOT. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (d) i. 

3844 i. Undue delay alone — Not abso- 
lute bar.}— Vo lay in raising a suit of 


nullity on the ground of impotency is 
a material element in the investigation 
of a case which upon the facte is doubt- 
ful ; but there is no definite or absolute 
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Sect, 7 . — Bars to relief : Sub-sect, 4, B. (d) i. &ii„ (e) 

3350. ^ .] — M. married B. in Aug. 

1853, & slept in the same bed with him for about 
two years, when, at his request, she occupied a 
separate room, but lived in his house till June, 
1863, when she left it, & in the early part- of the 
present year petitioned for a decree of nullity, by 
reason of B.’s impotence. The medical evidence 
showed her to be a virgin. B. did not submit 
h i ms elf to inspection : — Held : the lapse of time, 
coupled with indirect motives in bringing the suit 
(mentioned in the judgment), disentitled petitioner 

to the relief sought. — M (falsely called 

B ) v. B (1861), 3 Sw. & Tr. 550 ; 33 

L. J. P. M. & A. 203 ; 10 L. T. 847 ; 164 E. It. 
1389 ; sub nom. Marriott (falsely called 
Burgess) v . Burgess, 10 Jur. N. S. 885. 
Annotations: — Refd. G. v. M. (1880), 10 Apr. Cas. 174, n. ; 

Scott v. Scott, [1912] P. 241. 

3351. - — .] — In Aug. 1875, a wife, then 

aged 47, instituted a suit for a declaration of the 
nullity of a marriage contracted in May, 1849. 
There was evidence that petitioner was viryo 
intacfa , & that resp. was incurably impotent. The 
petition was dismissed, the ct. being of opinion 
that there was no satisfactory explanation of the 
delay in taking proceedings, & that the proceed- 
ings had been taken partly in consequence of the 
disagreements & quarrels between petitioner & 
resp., & not with the single object of obtaining 
redress for the injury done to petitioner by resp.’s 
incapacity. — W. (falsely called R.) v. It. (1876), 

1 P. D. 405 ; sub nom. Reynolds (otherwise 
Wilkins) v. Reynolds, 45 L. J. P. 89 ; sub nom. 
R. (falsely called W.) v . W., 25 W. It. 25. 
Annotation: — Reid. G. v. M. (1885), 10 App. Cas. 171. 

3352. .] — A wife, seven years after 

her marriage, took proceedings for nullity on the 
ground that (as the fact was) the marriage had 
not been consummated owing to the impotence 
of her husband. It appeared that the impossibility 
of sexual intercourse had caused unhappy relations 
between petitioner & resp., in consequence of 
wliich they had separated, but that since the filing 
of the petition she had offered to return to him : — 
Held : the conduct of petitioner had not been such 
as to constitute an estoppel by reason of want of 
sincerity, A she was entitled to a decree of nullity. 
— - L. (otherwise B.) v . B., [1895] P. 274 ; 64 
L. J. P. 121 ; 11 It. 673. 

Annotation Refd. C. (otherwise H.) v. C., [1921] P. 399. 

3353. - — Conduct not amounting to 

insincerity.] — M. (otherwise D.) v, D. (1885), No. 
3508, post. 

3354. What is undue delay — Seven years.] 

Harris (otherwise Ball) v. Ball (1790), cited 
3 Phillim. 155 ; 161 E. R. 1286. 

Annotations : — Expld. Ferrers v. Ferrers (1791), 1 liag. Con. 
130. Apld. Norton v. Seton (1820), 3 Phillim. 147. 
CODSd. Miles v. Chilton (18-19), 1 Hob. Eccl. 681. Dbtd. 

B n v. B n (1854), 1 Kcc. & Ad. 24 8. Refd. 

Briggs v. Morgan (1820), 2 Hag. Con. 324. 

3355. .] — Guest v. Shipley (falsely 

calling herself Guest), No. 3036, ante. 

3356. Eleven years.] — E v. T 

(falsely called E ) (1863), No. 3341, ante. 

3357. Eight years.] — In a suit by a woman 

for nullity on the ground of the man’s impotence, 
petitioner’s evidence that the marriage had never 
been consummated was neither corroborated 


nor contradicted, the medical evidence being 
consistent both with consummation & non-consum- 
mation. It appeared that cohabitation had 
continued for eight years without complaint on 
the part of petitioner, & that the separation was 
caused by resp.’s ill-treatment of her. The ct. 
found that the charge was not sufficiently proved, 
& dismissed the petition. 

(2) The wife’s costs of the hearing of a suit of 
nullity instituted by her on the ground of the 
husband’s impotence wero ordered to be paid by 
the husband to the extent of the sum for which 
he had deposited security in the registry, although 
the petition was dismissed. — T. (falsely called 
D.) v. D. (1866), L. R. 1P.&D. 127 ; 14 L. T. 
227; 12 Jur. N. 8. 673; sub nom. Tavernor 
(falsely called Ditchfield) V. Ditchfield, 35 

L. J. P. & M. 51 ; 12 Jur. N. S. 344. 

Annotation :~As to (1) Refd. G. v. M. (1885), 10 App. Cus. 

174, u. 

3358. Three years — After knowledge of 

respondent’s impotency.] — C uno v. Cuno, No. 3338, 

ante. 

3359. Effect of undue delay — Strict proof ren- 
dered essential.] — Castle den v. (Jastledkn, No. 
3345, ante. 

3360. — — .] — Cuno v, Cuno, No. 3338, 

ante. 

ii. On Ground of Minority. 

3361. General rule.] — Lapse of time offered no 
bar to a suit for nullity of marriage by licence by 
reason of minority Sc want of consent of the 
father. — D uins v. Donovan (otherwise Dutns) 
(1830), 3 Hag. Ecc. 301 ; 162 E. R. 1165. 

(e) In Suits for Restitution of Conjugal Rights. 

Excuses for delay.]— See Sub-sect. 4, B. (/), 
post. 

3362. Whether bar to relief.] — Mordaunt v. 
Mordaunt (1794), l Hag. Con. 135, n. ; 161 E. R. 
502. 

3363. .] — Delay is no bar to a suit for resti- 

tution of conjugal rights. — Beaijclerk v. Beau- 
clerk (1894), 71 L. T. 376 ; 59 J. P. 8 ; 6 R. 657 ; 
subsequent proceedings , [1895] I*. 220. 

3364. Twenty-five years* delay — Disorderly con- 
duct after separation.] — Draper v. Draper, No. 
3016, ante. 

( / ) Excuses for Delay. 
i. In General. 

3365. May be set out in affidavit.] — Best v. Best 
(Lady), No. 3312, ante. 

3366. Few excuses for delay.] — Campbell v . 
Campbell, No. 4369, post. 

ii. Poverty. 

3367. General rule.] — -A husband who, upon the 
discovery of his wife’s adultery, commences a suit 
against her for divorce, but abandons such suit 
through want of funds to carry it on, is not thereby 
barred from seeking a divorce at a subsequent 
period. — Good (otherwise Coode) v. Good 
(otherwise Coode) (1838), 1 Curt. 755 ; 163 
E. R. 262. 

3368. .] — On the termination of an adulter- 
ous intercourse an agreement was entered into 
between the husband & the adulterer, officers in 
the same regiment, then stationed in India, that 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. <f) i.C 

n. Ignorance of fact.] — Petitioner 
did not become aware of res]), ’a 
adultery until shortly before instituting 
these proceedings : — Held : petitioner 


was not guilty of any laches.- — F raser 
v . Frabkr, 21 C. L. T. 356. — CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (f) ii. 

33671. (General rule .] — A delay of 


several years in instituting a suit will 
not disentitle petitioner to relief if 
the delay has arisen through want of 
means. — M ay v. May (1890), 8 N. Z. 
L. R. 703.— N.Z. 
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the latter should pay the expenses of the wife’s 
return to England, A should allow her £100 a 
year, A should exchange into another regiment, 
the husband undertaking that the adulterer should 
be put to no expense by any proceedings to be 
taken for the purpose of obtaining a divorce. 
The adulterer fullilled the agreement, with the 
exception of his promise to exchange into another 
regiment : — Held : (1) as the agreement was made 
not with a view to the continuation of the adulter- 
ous intercourse, but for the purpose of restoring 
the wife to her friends, it was no bar to a divorce ; 

(2) the adulterer, as he had not fullilled his promise, 
ought to be condemned in costs. 

(3) A petitioner is not guilty of “ unreasonable 
delay ” in presenting his petition within Matri- 
monial Causes Act, 1857 (c. 85), s. 31, notwith- 
standing a long period may have elapsed since the 
adultery, if he is prevented by poverty from taking 
earlier steps to obtain a divorce. 

(4 ) The ct. will not order a husband, who lias 
obtained a decree of dissolution of marriage, to 
secure to the wife a gross or annual sum of money 
under sect. 32 of above Act unless proof of the 
husband’s ability to pay it be given. 

The plea of condonation entirely fails as the 
doctrine on this subject is now settled ; for what- 
ever Christian forgiveness petitioner may have 
been ready to extend to his wife after her fall, it is 
clear that he never intended nor gave her or any 
one else reason to believe that he intended to live 
with her again as his wife (Loud Campbell, C.J.). 

-Ratcliff v. Ratcliff a Anderson (1859). I 
Sw. A Tr. 4(17 ; 29 E. J. P. M. A A. 171 ; 33 
E. T. O. 8. 2G2 ; 5 Jur. N. S. 714; 7 W. 1C 7211 ; 
191 E. K. 810. 

Annotations : — As to (1) Refd. MedJry r. Medley (1882), 51 

L. J. P. 74. Generally, Mentd. Niboyet. r. Niboyot (1878), 

4 P. D . 1 ; Jtegan v. Regan (181)2), 07 L. T. 720. 

3369. .] — Pearson r. Pearson, No. 2432, 

ant e. 

3370. Four years.] — A husband in 1878 obtained 
a judicial separation, A £59 damages against the 
co-resp., but he took no steps to recover the 
damages. The wife continued to cohabit with the 
co-resp., A in 1882 the husband petitioned for a 
dissolution of his marriage. The reason which he 
gave for the delay A for not enforcing the claim 
for damages w as that he had no money, being only 
in receipt of weekly wages. A that lie hoped his 
wife would come back A live with him : — Held : 
the delay was not unreasonable, A petitioner was 
entitled to a decree. — Mason v. Mason (1883), 8 
P. D. 21 ; 52 E. J. P. 27 ; 48 L. T. 290 ; 51 W. It. 
39 L ; 2 T. E. It. 299, C. A. 

3371. Eight years.] — A lapse of eight years from 
the discovery of the w ile's adultery till the petition 
lor a divorce was j>resented, sullicieiitly accounted 
for by the husband’s inability to bear the expenses 
of a divorce bill. He Brooks’ Divorce Bill 
(1847), 1 H. E. Cas. 159 ; 9 E. R. 714, IE E. 

3372. Nine years.] — A lapse of nine years from 
the admitted discovery, A of nineteen years from 
the fact, of the wife’s adultery, was not a bar to 
petitioner’s right to a divorce a vinculo , he having 
shown that he was not able, for want of funds, to 
apply to Parliament sooner. - He Eardner's 
Divorce (1839), 9 Cl. A Ein. 509 ; 7 E. R. 812, 
II. L. 

3373. .] — The husband, in 1881, found a 

letter in his wife’s possession, A taxed her with 
adultery with a certain man. She admitted it, A 
he, the husband, left her. He was a journeyman 
jeweller, A had no means at that time to commence 


proceedings. He, about 1890, found that she was 
living with another man as his Wife, by whom she 
had four children. The ct., finding that he was 
justified in leaving his wife upon her confession of 
adultery in 1881, A that his explanation of want 
of means was sufficient to explain the delay in 
taking proceedings to have his marriage dissolved, 
granted him a decree nisi. — Paul ices v. Faulkes 
A Stainton (1891), 94 E. T. 834. 

3374. Ten years.] — Petitioner married her hus- 
band in 1879 A lived with him till 1880, when he 
left her, A went to live with another woman. 
Upon the advice of resp.’s brother she instituted 
a suit for judicial separation on the ground of 
adultery, but abandoned it at his request, A entered 
into a deed, resp.’s brother allowing her £1 a week. 
In 1883 he returned to petitioner, A she forgave 
him, A lived with him for a short time, when he 
again left her, without notice, A had contributed 
nothing to the support of herself or their four 
children. She knew that he went back to the 
woman he had previously been living with, but, 
having no means, she was unable to take proceed- 
ings till now, when her mother lent her the money 
to do so : - Held : she had not been guilty of any 
misconduct disentitling her to a divorce upon the 
grounds of adultery A desertion. — Binney v. 
Binney (1893), 99 E. T. 498. 

Annotations : - Refd. Houghton v. Hougliton, 11 903) P. 150 ; 
Copsey o. Copsey A Erney, [1905J P. 94. 

3375. Fourteen years — After separation.] — M ax- 
well’s Divorce Bill, [1911] W. N. 220. 

3376. Poverty not proved — Petition dis- 

missed.! — A husband discovered his wife in 
adultery in Sept. 1859, A separated from her, but 
did not present a petition for the dissolution of his 
marriage till July, 1873. He was a coal hauler, A 
admitted that, at the time when the petition was 
presented, he had stock-in-trade of the value of 
about £900, A nine horses, besides some cottages 
which lie had purchased through a building society 
The ct. refused to accept want of means as a 
sufficient explanation of the time which lie allowed 
to elapse before taking proceedings, A dismissed 
the petition on the ground of unreasonable delay. — 
Short i\ Short A Bolwkll (1874), E. R. 3 F. A D. 
193. 

Annotation Refd. Pears v. Pears (1912), 107 L. T. 20. 

3377. Fifteen years.] — Maxwell’s Divorce 
Bill, [191 1J W. N. 220. # 

3378. Sixteen years.] — A petitioner for a divorce 
bill held excused for not having brought an action 
for damages against the adulterer, upon the state- 
ment of his witnesses, that they did not tind him 
until three years after the discovery of the adultery, 
A petitioner was not able to pay the expenses of 
an action. A lapse of sixteen years from the 
adultery not made an objection to the application 
for divorce at the end of that time . — lie Martin’s 
Divorce (1817), 1 H. E. Cas. 79; 9 E. R. 981, 
H. E. 

3379. Twenty years.J — The wife dually left her 
husband in 1844, who had been guilty of cruelty A 
adultery ; no subsequent acts of adultery were 
proved ; till shortly before the petition was tiled, 
the wife had been without the means of proceeding 
in the Ecclesiastical or this ct. ; the husband had 
led a wandering life, without any regular employ- 
ment i— Held : the wife had not been guilty of 
unreasonable delay in presenting her petition. — 
Harrison v . Harrison (1894), 3 Sw. A Tr. 392 ; 
33 E. J. 1\ M. A A. 44 ; 10 E. T. 138 ; 10 Jur. 
N. S. 371 ; 12 W. R. 80 8 ; 194 E. R. 1315. 

3380. .]— The ct., in the circumstances, 


3379 i. Twenty years.] — Continuous 
poverty a suftiekiiit excuse for u delay 

J. — VOL. XXV1I. 


of twenty yours in tlie presenting of a 
petition for dissolution of marriage by a 


husband. — Snellgiiove v . SNEixaKovE 
13 N. Z. U. it. 150, — N.Z. 

A A 
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Sect. 7. — Bars to relief : Sub-sect, 4, IS, (/) ii. & iii, 9 
& C. (a) i. & nj 

granted a decree nisi for a dissolution of marriage, 
though a delay of twenty years had taken place. — 
Edwards v. Edwards A Doncaster, [1900] 17 
7. L. 3$. 

iii. Other Excuses, 

3381. Illness.] — A husband, immediately after 
his wife’s elopement, brought an action & obtained 
a verdict for damages against the adulterer, & also 
proceeded against the wife in the Ecclesiastical 
Ct, A obtained a divorce there, but did not for 
live years from the elopement apply for a divorce 
in Parliament : — Held : the delay was sufficiently 
accounted for by the absence of the wife in 
America, A by the inability of the husband, in 
consequence of his affliction, to attend to any 
business. — Re Heaviside’s Divorce Bill (1845), 
12 Cl. & Fin. 333 ; 8 E. It. 1435, H. L. 

3382. Absence of respondent abroad.] — Re 
Heaviside’s Divorce Bill, No. 3381, ante, 

3383. Ignorance of co-respondent’s where- 
abouts.] — Re Martin’s Divorce, No. 3378, ante, 

3384. .] — F. married in 1851. In 1853 he 

took the command of the squadron in China, but 
returned to Europe in the summer of 1854. In 
Oct. Ills wife eloped with B. from Paris, with whom 
she had continued to live near Brussels. F. 
obtained a sentence of divorce a mensa ct ihoro , A 
steps were also taken to obtain a divorce bill, but 
discontinued, in consequence of F. being unable 
to bring an action for crim. con. against B. who 
remained abroad. F. now petitioned for a dis- 
solution of the marriage : — Held : there had been 
no such “ unreasonable delay ” in presenting the 
petition, as to raise a case for the discretion of the 
ct. under Matrimonial Causes Act, 1857 (c. 85), 
s. 31. 

“ Unreasonable delay ” is delay from which it 
would appear that petitioner is insensible to the 
injury of which lie complains. — Pellew v. Pellkw 
A Berkeley (1859), 1 Sw. A Tr. 553 ; 29 L. J. P. 
A M. 44 ; 2 L. T. 89 ; 1(34 E. It. 856. 

3385. Ignorance of husband respondent’s where- 
abouts.] — Harrison v. Harrison, No. 3379, ante. 

3386. Mistake of law — Belief that foreign decree 
good in England — Opinions of counsel.] — B., a 
domiciled Englishman, intermarried with C., a 
Scotchwoman, at Gretna Green A at St. George’s, 
Hanover Square, in Aug. 1837. B. A C. cohabited 
together in Wales, England & Scotland, but 
principally in the latter, till March, 1841, soon 
after which date C. eloped with P., whereupon B. 
obtained a sentence of divorce in tlie Ct. of Session 
in Scotland, on July 3, 1841. On July 26, 1841, 
C. intermarried with P. at Glasgow, A lived with 
him till his death in June, 1855. B. supposed the 
sentence of the Scotch ct. to be of universal 
operation, & that supposition was confirmed by 
opinion of counsel in 1846. In 1854 he obtained 
the opinions of two counsel, which were against 
the validity of the Scotch sentence in England ; in 
consequence of which he presented a petition for 
leave to bring into the House of Lords a Bill, 
declaring his marriage with C. absolutely void 
since July 3, 1841, which petition was rejected. 


In 1858 B. petitioned the ct. for dissolution of 
marriage by reason of C.’s adultery in Apr. 1841, 
A at other times : — Held : there was no such 
lapse of time as to constitute unreasonable delay 
under Matrimonial Causes Act, 1857 (c. 85), s. 31. 
— Tollemache v, Tollemache (1859), 1 Sw. A 
Tr. 557 ; 30 L. J. P. M. A A. 113 ; 2 L. T. 87 ; 
23 J. P. 679 ; 164 E. li. 858. 

Annotations Uonsd. Rickard v. Rickard & Bond (1921), 37 
T. L. R. 511. Mentd. Le Sueur v. Le Sueur (1876), 1 
P. D. 139 ; Niboyet v. Niboyet (1878), 4 P. D. 1 ; Green 
v. Green, [1893] P. 89 ; Lo Mosurier v. Lo Meeurier, [1895] 
A. C. 517. 

3387. Belief that own adultery an absolute 
bar.] — P ointon v, Pointon A Sutton, No. 3459, 

post. 

3388. Ignorance of right to remedy.] — The 

parties were married in 3887, A the wife refused 
to consummate the marriage. The husband, 
three months afterwards, in the honest belief A 
being so advised that he could not obtain relief 
from the ct. as the marriage had taken place so 
recently, executed a separation deed. In 1905 ho 
consulted other solrs. A- filed a petition for nullity 
of marriage. Upon evidence, the ct. pronounced 
a decree nisi.— M. v. M. (otherwise H.) (1906), 22 
T. L. li. 719. 

Annotation : — Mentd. Dickinson v. Dickiusou (otherwise 
Phillips) (1913), 1U9 L. T. 408. 

3389. Deference to parent’s wishes.] — A wife 
separated from her husband in 1850, in consequence 
of his incestuous adultery with her sister ; A in 
1868 she presented a petition for a dissolution of 
marriage on the ground of that adultery. Her 
explanation of the delay which had occurred in 
presenting the petition was, that her mother was 
very anxious to avoid a public exposure of the 
scandal, A she yielded to her mother’s urgent 
entreaties, A forbore to take proceedings until 
her mother’s death : — Held : petitioner had been 
guilty of unreasonable delay, but not of such a 
character as to deprive her of lier right to a decree. 
— Newman v. Newman (1870), L. It. 2 P. A D. 
57 ; 39 L. J. P. A M. 36 ; 22 L. T. 552 ; 18 W. It. 
584. 

Annotation : — Mentd. Parry v. Parry, 11890] P. 37. 

3390. - - — .] — Maxwell’s Divorce Bill, [19111 
\V. N. 220. 

3391. Hope of wife’s return.] — M ason v. Mason, 
No. 3370, ante, 

3392. .J — Petitioner knew of his wife’s 

adultery A the birth of an illegitimate child in 
Jan. 1914, A though his wife continued to live in 
adultery he delayed taking proceedings until 
July, 1917, as the idea of a divorce was against his 
religious scruples A as he had hopes until then that 
resp. would give up eo-resp. The judge at the 
trial dismissed the petition on the ground of un- 
reasonable delay in presenting it : — Held : there 
has been unreasonable delay A the judge had 
properly exercised his discretion under Matri- 
monial Causes Act, 1857 (c. 85), s. 31 . — Coppinger 
v. Coppinger A Lutwyche (1918), 34 T. L. li. 
588, C. A. 

Annotation : — Refd. Rickard v. Rickard & Bond (1921), 
37 T. L. R. 511. 

3393. Separation deed — Preventing petitioner 
from charging respondent with desertion — Until 


t»ART XIII. SECT. 7, SUB-SECT. 4.— 
B. (f) iii. 

3389 i. Deference to parent's wishes . ]- — 
Ro«p. deserted her husband, petitioner, 
in 1885. In 1887 petitioner presented 
a petition for divorce in Afelbournc, 
but withdrew it on the representations 
of reap., so that it might not cause pain 
& annoyanoe to her mother. In 1903 
resp. came to Now Zealand & claimed 


to be his wife. Petitioner then pre- 
sented another petition for divorce on 
the ground of desertion : — Held : peti- 
tioner's right to a divorce was not 
barred by the delay which had taken 

E laco, in the circumstances, nor by 
is own adultery, this not having 
Induced or contributed to the mis- 
conduct of resp. — Duff r. Duff (1904), 
23 N. Z. L. R. 674. — N.Z. 


o. Absence of jictitioncr abroad,.]-- 
Held : a husband who whilst resident 
in Australia had been eogidsant of his 
wife’s adultery at home for 10 years 
before raising an action of divorce was 
not barred by nwra since the adultery 
was continued till close on his return 
immediately after which the action 
was raised. 

Mora as a bar to an action of divorce 
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after order for restitution.] — In a petition by a 
wife fox* the dissolution of her marriage, it appeared 
that her husband A she were married in 1858 
but had lived voluntarily apart under a separation 
deed since 1870. In 1890 she had petitioned for 
a divorce on the ground of adultery coupled with 
cruelty but her petition had been dismissed on 
the ground of unreasonable delay. She afterwards 
wrote to her husband proposing that they should 
live together, A upon his refusal, sued in 1894. for 
restitution of conjugal rights. Her husband did 
not plead the deed of separation A she obtained 
a decide. Her husband did not comply with the 
decree, & had been guilty of adultery. The wife 
now claimed a divorce on the ground of adultery 
coupled with desertion under Matrimonial Causes 
Act, 1881 (c. 08), s. 5, it would have been impossible 
for her to prove a desertion before the refusal of 
her husband to resume cohabitatiou : — Held: as 
there was nothing to show when the husband 
became unable or unwilling to use the deed of 
separation as an answer to the suit for restitution 
of conjugal rights if was impossible to say that such 
suit was practicable before it was in fact instituted, 
A the ct. was therefore justified in holding that 
there had been no unreasonable delay, & in granting 
a decree n isi for the dissolution of the marriage. — 
Beauclekk v. Beauceerk, [1895] P. 220 ; 04 
L. J. P. 102; 43 W. 11. 055 ; 11 T. L. K. 379 ; 11 
11. 054. 

3394. Suit to free respondent to re-marry.] — 

Petitioner is of course entitled to his own opinions 
as to the moralil y A the legality of the decrees of 
this ct. but if ht? allows those opinions to render 
him indifferent to seeking for relief then he falls 


within what the law calls undue delay.” He says 
that in his opinion A belief a decree for divorce is 


useless to free either himself or his wife A yet he 


admits that the real inducement he iiad to file his 


petition was the fact that his wife had given 
birth to an illegitimate child. The real reason 
for this suit was that the wife might be released A 
put in a position to marry the eo-resp. That is 
no excuse for “ undue delay ” (Jkune, 1\). — 
Puuue v. Puoiie A Owen (1897), 13 T. L. It. 
105. 


3395. Hope or expectation of respondent’s death 
— Respondent becoming insane after adultery.] — 

The hope or expectation operating in the mind 
of a husband, that he may be released from the 
matrimonial tie by the death of his wife, who, 
after committing adultery, has become insane, 
may be accepted as a valid excuse A explanation 
of what would otherwise be “ unreasonable delay ” 
in taking proceedings for the dissolution of the 
marriage. — Johnson r . Johnson, [1901 J P. 193 ; 
70 L. J.P. 44; 84 L. T. 725. 

Annotation : — Consd. Rickard v. Rickard A Bond (1921), 37 
T. L. R. oil. 


3396. Religious objections.] — Coppikuek v. 
CorpiNtiKU A Lutwyche, No. 3392, ante. 


C. Conduct conducing to Adultery . 

(a) In Suits for Dissolution of Marriage . 
i. Discretion of Court . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) (d ) ; A Sect. 7, sub-sect. 
4, A., ante. 

3397. How exercised — General rule.] — As 

between the parties, two limitations have been 
fixed by authority on the exercise of the discretion 
given by Matrimonial Causes Act, 1857 (c. 85), 
s. 31, namely, that the ct. cannot give relief to 
a petitioner whose misconduct has conduced to the 
adultery of resp., or to a resp. whose misconduct 
has conduced to the adultery of petitioner. Within 
those limits A so far as the public interest is con- 
cerned the application of a "well-known principle 
like that laid dow n in Constant midi v. Constant midi. 
No. 3191, post , namely, that the ct. should en- 
deavour to promote virtue A morality, A to dis- 
courage vice A immorality, is more consistent 
wit h the statutory provision creating the discretion 
of the ct. than the determination of cases upon 
any classification laid down in advance. — T xckner 
v. Txckner, [1924] P. 118 ; 93 L. J. P. 39 ; 131 
L. T. 159 ; 40 T. L. R. 307 ; 22 Lu O. R. 092. 


3398. On terms — Papers sent to King’s 

Proctor.] — Stevens v. Stevens A Field, No. 3420, 
post. 

3399. Maintenance of wife.] — Lander 

v. Lander, No. 5427, post. 

3400. .] — Edwards v. Edwards 

A Francis, No. 3412, post. 

3401. -.] — Parry v. Parry, No. 
3433, post. 

3402. Where petitioner not charged with 

wilful misconduct or neglect.] — If it appeal's to 
the ct., as the result of the evidence, that a 
petitioner has been guilty of such wilful neglect A 
misconduct as lias conduced to the adultery, the 
ct., taking cognisance of it, may dismiss the 
petition, although no charge of such neglect or 
misconduct lias been pleaded. Tacit acquiescence 
may amount to such neglect or misconduct. 

Where, in a x>etition for divorce by the husband 
on the ground of his wife’s adultery, it appeared 
that he had taken no steps beyond mere verbal 
remonstrances to terminate a course of conduct 


on the part of his wife A eo-resp. which, if it did 
not bring about acturl adultery at the time, 
eventually resulted in it : — Held : petitioner was 
not entitled to relief, A the petition should be 
dismissed. — R obinson v. Robinson A Bearden, 
[1003J P. 155 ; 72 L. J. P. (53 ; 89 L. T. 74. 


ii. “ Wilful Neglect or Misconduct.” 

Sec Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) (d). 

Where the parties have separated, see Sub-sec ( . 
4, C. (a) iii., post. 

3403. Failure to give wife security & comfort - 


must bo such as to infer a remissio 
injurue . — Hellon v. Hellon (1873), 
J I Mnepk. (Ct. of jSoss.) 29U ; 45 So. Jur. 
192.— SCOT. 

p. U nceriainiy as to respondents adul- 
M — Baker v. Baker, 21 C. L. T. 
.—CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) i. 

3397 i. How exercised — General rule.] 
— On an appeal by a husband from tho 
dismissal of a petition for divorce : — 
Held : tho evidence warranted the trial 
judge in finding that petitioner by his 
wrongful treatment of his wife which 
culminated in driving her from her 
home, or at least justified her in leaving 


it, had conduced to her infidelity, & 
that, therefore, 1 he refusal of the 
divorce had been a p roper exercise of 
discretion. — TouuutcsoN t?. Torgehsox, 
11924] 3 W. W. It. 451 ; 1 D. L. It. 85U. 
—CAN. 

3397 ii. .] In a suit for 

dissolution of marriage the question 
whether petitioner’s conduct has con- 
duced or contributed to resp.’s miscon- 
duct is for the ct. ; A the ct. can, where 
it is of opinion that, petitioner’s oonduet 
has induced or cont ributed to the wrong 
complained of, dismiss the petition 
notwithstanding a finding by a jury 
to tho contrary. — O wen r. Owen A 
Patika (1911), 31 N. Z. L. R. 93. — 
N.Z. 


PART XIII. SECT. 7, SUB-SECT. 4.- 
C. (a) ii. 

3403 i. Failure to give wife security <i> 
comfort — Of ho i tie ct’ society. J — A hus- 
band by throwing his wife aside & by 
wilful neglect of her, A by refusal to 
continue to act the part of a husband 
to her, A notwithstanding that she had 
am pie money for her necessities : — 
Held : to have forfeited his right, in 
the discretion of the ct., to a divorce on 
the ground of her subsequent adultery. 
-dvESLERlNU V. KesJLFJUNU & A.-O. 
for Sahkatcuewan, L1921J 2 IV. W. R. 
9G7 ; 14 Susk. L. R. 307.— CAN. 

3403 ii. -- — .] — Where a 1ms- 

b j ml has wilfully separated himself from 
his wife without reasonable excuse, (Sc 

A A 2 



relief : JSub-sed. 4, C. (a) it. 
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Sect. 7.— (o 

iri.] 

01 home & society .J — (1) It is not however to be 
considered as a matter perfectly light in the 
behaviour of a complaining husband, that he has 
withdrawn himself without cause, A without con- 
sent, from the discharge of duties that belong to 
the very institution of marriage, ... A husband 
is expected by the law to pay a due attention to 
the behaviour of his wife A to give her the benefit 
of some superintendence, where she is placed in 
dangerous situations (Sir William Scott). 

(2) A third plea of defence offered, but with 
less effect, is, that his treatment of his wife was, as 
it really appears to have been, marked with un- 
kindness A disaffection. 1 say with less effect, 
because if the course of unkindness was such as the 
law would notice, the remedy is not that to which 
she has unhappily resorted, but an application 
to this ct. for the protection of a separation by 
reason of cruelty : A if the ill treatment is not of 
that gross kind, against which the law would 
relieve in this form, still she is not to lind her 
remedy in the contamination of her own mind A 
person, but in the purity of her own conduct, A 
in a dignilied submission to an undeserved, 
affliction. At the same time, though such a pica 
has no absolute effect, it has a very proper rclath e 
effect where infidelity, on the part of the husband, 
is likewise charged ; because it adds greatly to the 
probability that such a charge is well founded, 
if it appears that his affections were visibl\ 
estranged from his wife, A therefore more likely 
to be diverted to other less worthy objects (Sir 
Wjlliam Scott). — Forster v. Forster (1790), 1 
Hag. Con. 144 ; 1(51 E. It. 504. 

Annotations : — As to (1) Apld. Synge r. Synge, 1 1900 J P. 180* 
Consd. liodgson v. Hodgson & Turner, 111)05] 1\ 233. 
Refd. Chettlo v . Chettlo (1821), 3 Phiilim. 507 ; Wily 
v. Wily, [1918 J P. I ; Jackson v. Jackson, 11924] P. 
19. As to (2) Consd. Eldred v . Eldroti (1840), 2 Curt. 
376. Refd. Cocksedge r. Cocksedgo (1844), 3 Notes of 
bases’, 218. Generally , Refd. Seavcr r. Seaver (1846), 2 
S\v. 6c Tr. App. II., 679 ; Sopwith v. Sopwith (1860), 

2 S\v. 6c Tr. 160 ; Everett v. Everett 6c MeCJuIlum, (1919 j 
P. 298 ; Pullen v. Pullen & Holding (1920), 123 L. T. 203. 

3404. .] — The husband is bound to give 

the wife the security A comfort of his home A 
societ y so far as his position A business will admit, 
A if the ct. is satisfied that the husband has failed 
in this duty it will, in the exercise of its discretion, 
refuse to dissolve the marriage by reason of the 
wife’s adultery. — Jeffreys v. Jeffreys A Smith 
(18(54), 3 Sw. A Tr. 493 ; 4 New ltep. 73 ; 33 
L. J. 1\ M. A A. 84 ; 10 L. T. 309 ; 10 Jur. N. S. 
572 ; 12 W. R. 809 ; 104 E. Ji. 1300. 

3405. Belief in private means of wife 

Petitioner entrapped into marriage.] — Petitioner, 
an officer of marines, when only twenty years of 
age, in l)ec. 1883, married reap., relying upon state- 
ments made by her as to her having been previously 
entrapped into a ceremony of marriage with a man 
whom she afterwards found had a wife then living. 
Petitioner, soon after his marriage, found that 
his wife’s statements as to the alleged bigamous 
marriage were false, A that she had, in fact, 
been guilty of pre-marital incontinence, A was in 
an advanced stage of pregnancy. Still believing, 
however, that her former statements, as to her 
being possessed of private means, wore true, 
petitioner told her to go to her friends, A lie never 


Husband and Wife. 


contributed to hot- support, A, did not sec her again 
for about seven years, being most of that time 
on service. During that time resp. committed 
adultery petitioner’s conduct did not 

disentitle liim to relief* — Kennedy v • Kennedy & 
Scuurcii (1890), (52 L. T. 705. 

3400. Breach of marital duty.] — Cunnington v. 
Cunnington A Noble, No. 3423, pod. 

3407. Conducing to respondent’s first fall from 

virtue.]— The wilful neglect or misconduct which 
deprives a petitioner of his right to a decree under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, is 
wilful neglect or misconduct which has conduced 
to resp.’s lirst fall from virtue. Conduct which 
would have amounted to wilful neglect A miscon- 
duct within the sect., if committed prior to resp.’s 
lirst act of adultery, but not amounting to con- 
nivance, will not deprive petitioner of his right to 
a decree when not committed until after an 
adulterous intercourse has been established between 
resp. A co-resp. — St. Paul i\ St. Paul A Farquhar 
(1809), JL. K. 1 P. A 1). 739 ; 38 L. J. P. A M. 57 ; 
21 L. T. 108 ; 17 W. It. 1111. 

Annotations : — Folld. Millard v. Millard & Bastonc (1898), 

78 L. T. 471. Refd. Cox v. Cox (1893), 70 L. T. 200. 

3408 . .1 — Where a wife has committed 


several acts of adultery with a co-resp., A the 
husband lias been guilty of conduct conducing 
to some of these acts, the husband will not lose his 
light to a divorce if the first of these acts occurred 
prior to any such conduct. — Millard v. Millard 
A Bastone (1898), 78 L. T. 471. 

3409. Deliberate inducement to adultery.] ~ 
Allen r. Allen A D’Aeoy, No. 30(53, ante. 

3410. Cruelty.] — Pearman v. Pe arman A Bur- 
gess, No. 3579, post. 

3411. — .] — B ADll am v. Badiiam A GoKsT, 
No. 3592, post. 

3412. — — .J'-Upon a petition by a husband 
for divorce on the ground of his wife’s adultery, 
in which resp. countercharged cruelty A adultery, 
the jury found that resp. A co-resp. had committed 
adultery ; that petitioner had not committed 
adultery, but that he had been guilty of cruelty 
towards his wife. There was no finding as to 
whether petitioner’s cruelty had conduced to 
resp.’s adultery. 

The ct., being of opinion that the adultery of 
resp. with co-resp. was not brought about by 
petitioner’s cruelty, exercised its discretion under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, by 
pronouncing a decree nisi , at the same time direct- 
ing that the decree should not be made absolute 
unless petitioner secured to Ills wife by deed, an 
allowance of £30 a year for her maintenance. 

The ct. further ordered that the deed should con- 
tain a clause, providing that the allowance to the. 
wife should only be payable so long as she should 
remain chaste A unmarried. — Edwards v. 
Edwards A Francis, [1894J P. 33 ; (53 L. J. 1*. 
(52 ; 70 L. T. 39. 

Annotations : — Refd. Parry r. Parry, 11896] P. 37 ; Taimam 
v. Taimam, Boeson 6c Ballard (1897), 13 T. L. K. 453; 
Pryor v. Pryor, Uowlc & Macdonald, 11900] P. 157 ; Squlro 
v. Squire & O 'Callaghan (1904), 21 T. L. R. 41. 

3413. .] — Pryor v. Pryor, Cowie A 

Macdonald, No. 3581, post. 

3414. Disregard of dangerous intimacy — Between 
wife & co-respondent.] — Bering v. Bering A 
Blakeley, No. 5146, post. 


has wilfully neglected her, such conduct 
muy conduce to adultery by the wife 
& is a bar to the husbands right to 
divorce on the grounds of adultery. — 
S. v. S., 11922] 3 W. W. R. 462 ; 69 
D. L. K. 311.— CAN. 

3406 1. Breach of marital duty .] — 


Divorce refused a husband oil the 
ground of neglect. — G. v. G. 6c M., 
[1922] 1 W. W. R. 463 ; 69 D. L. R. 
770.— CAN. 

3406 ii. .] — If a husband has wil- 
fully neglected or ill -treated his wifo Sc 
refused to act towards boras a husband 


should, he muy be held to have forfeited 
his right to a divorco on the ground of 
her subsequent adultery. — L. v. L. 
& K. (1922), 62 D. L. It. 581 ; [1922J 
1 W. W. R. 224.— CAN. 

q. Husband* 8 conduct — Hanot ely con' 
ducing to wife's adultery — No bar.] 
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3415. Mere verbal remonstrances.j- 

Robinson v . Robinson & Bearden, No. H 402, 

ante. 

3416. Permitting co-respondent to pay frequent 
visits — Permitting wife to receive allowance from 
co-respondent — Receiving provisions from co- 
respondent.] — B rown v . Brown & Robey, No. 
3080, ante . 

3417. Flirtation by husband — Despite respon- 
dent’s remonstrances.] — A husband petitioned for 
a divorce upon the ground of his wife’s adultery. 
The wife, in her answer, denied the adultery, 
pleaded condonation, As alleged as follows : “ That 
in & since the year 1887 petitioner had paid 
marked attention to an unmarried lady with whom 
petitioner Ar. resp. were acquainted, Ac when rosp. 
lias remonstrated with him he has told her that 
he would not & could not give up his intimacy 
with the said lady, Ac he has invited the said lady 
to his house, Ac corresponded with her notwith- 
standing resp.'s repeated objections Ac re- 
monstrances, Ac has made her presents, Ac that 
he has absented himself from resp.’s society 
in order to enjoy the society of the said lady, Ac has 
frequently told resp. that he has been fasciuated 
by the said lady, & that he would have run away 
with her if she had consented ; that in & since the, 
year 1890, petitioner has paid marked attention 
to another lady, A has refused to give up his 
intimacy with her, notwithstanding resp.’s objec- 
tions Ac remonstrances, Ac that he has been guilty 
of acts of undue familiarity with the said lady ” ; 
Ac that petitioner, by such wilful neglect Ac mis- 
conduct, had conduced to the adultery (if any) 
of resp. The following particulars were subse- 
quently filed in respect of the statements : “ The 
name of the unmarried lady was A., Ac the flirtation 
extended from the year 1887 to the filing of the 
petition. The name of the unmarried lady was 
B., A the flirtation extended from Nov. 12, 1892, 
to the filing of the petition ; Ac the act of familiarity 
spoken of, petitioner putting his arm round her 
waist, & she sitting on his knee at ... in the 
month of Dee. 1892, Ac his arm round her waist 
on .fan. 2”: — Held: if the facts alleged were 
proved, it was not impossible that the judge might 

come to the conclusion that the husband bad bv 

%/ 

his neglect conduced to the wife’s adultery, Ac there- 
fore the ct. would not order them to bo struck out. 

* — (’ox V. Cox (1893), 70 L. T. 200, 0. A. 

3418. Tacit acquiescence.] — Robinson v. Robin- 
son Ac Dearden, No. 3402, ante. 

3419. Acquiescence in adultery — Intercourse after 
knowledge of guilt.]— Hark v. Hare Ac Davidson 
(1920), 36 T. L. R. 331. 

3420. Actively aiding respondent in obtaining 
foreign divorce decree — Adultery subsequent to 
decree.] — L ankester v. Lankester Ac Cooper, 
No. 3069, ante. 

Adultery brought about by petitioner’s agent.] — 

See Sub-sect. 3, B. (ft) v., ante . 

iii. Where the Parlies are Separated. 

Wilful neglect or misconduct generally, see 
Sub-sect. 4, C. (a) ii., ante. 

3421. Small allowance to wife — Acquiescence in 

-—On a husband’s petition for divorce 
on the ground of adultery evidence 
was given to Bhow that the husband's 
conduct early in his married life was 
the cause of his wife’s falling into 
drunken habits, & that this conduct 
induced the wrong oomplainod of in 
the petition: — Held: the husband's 
conduct only remotely Induced or 
contributed to the wife’s adultery & a 
decree should not be refused.- — 


late hours.] A. shortly after his marriage was, 
with iiis wife, residing in the house of his mother. 
The wife, in consequence of some disagreement 
with her mother-in-law, insisted on leaving the 
house, & on her husband declining to do so, she, 
with his consent, left & took lodgings elsewhere, 
where she remained three montlis. During this 
time her husband continued to reside apart from 
her, allowing her a small sum weekly for her 
maintenance, & visiting her occasionally, but only 
passed the night with her three times. On calling 
at her lodgings he frequently found her absent as 
late as eleven & twelve o’clock at night, she having 
no occupation which necessitated her absence, but 
he made no inquiries as to the mode in which she 
spent her time, nor remonstrated with her on her 
absence from homo. The wife having committed 
adultery whilst living apart from her husband, the 
ct., under Matrimonial Causes Act, 1857 (c. 85), 
s. 31, refused to dissolve the marriage at the suit 
of the husband, although his case was proved, on 
the ground that he had been guilty of wilful 
neglect, which had conduced to the adultery. 
Groves v. Groves & Tompson (1859), 28 Ti. .1. 
P. & M. 108. 

3422. Separation by consent — Discovery of 

adultery after sixteen years.]— Petitioner & resp. 
separated by mutual consent shortly after the 
marriage, & only met once afterwards. Peti- 
tioner allowed her a small sum for her support, & 
sixteen years after the marriage discovered that 
she had committed adultery : — Held : in the cir- 
cumstances, petitioner had conduced to the 
adultery. Petition dismissed. — Hawkins v. Haw- 
kins (1885), 10 P. D. 177; 54 L. J. P. 94; 34 
W. R. 47. 

3423. Failure to support wife — Husband in 
prison.] — The “wilful misconduct” intended by 
Matrimonial Causes Act, 1857 (c. 85), s. 31, which, 
in a suit for dissolution of marriage, gives the ct. 
an option as to dissolving the marriage, although 
the case ©f petitioner may have been proved, if 
he has been guilty of “ such wilful neglect or mis- 
conduct as has conduced to the adultery,” is 
misconduct amounting to a breach of marital duty. 

A., being a clerk in the Post Office, married in 
Sept. 1849 ; in Nov. 1850, he was apprehended Ac 
convicted of feloniously opening a letter, etc., Ac 
imprisoned. The wife was maintained by her 
relations but an affectionate correspondence sub- 
sisted between herself & A. In 1853 she, however, 
formed a connection with co-resp., & a child was 
born in Mar. 1 854, of which she did not inform her 
husband till Mar. 1 855. He was soon after 
liberated, Ac upon the passing of Matrimonial 
Causes Act, 1857 (c. 85), brought the present suit 
for dissolution of the marriage : — Held : although 
the adultery would in all probability never have 
taken place but for the absence of the husband it 
was not, under Matrimonial Causes Act, 1857 
(c. 85), s. 31, such wilful neglect or misconduct 
as had conduced to the adultery so as to raise a 
case for the discretion of the ct. ; such neglect or 
misconduct to come within the meaning of the sect, 
must bo neglect of or misconduct towards the 
other spouse on the part of petitioner. — 

not entitled to a divorce on the ground 
of adultery committed by her after the 
separation. — Forrest v. Forrest & 
Morton (1901), 8 B. C. It. 19. — CAN. 

s. Petitioner's misconduct must in- 
duce the conduct complained of — For 
court to refuse discretion.] — Hatx v. 
Harr (1902), 21 N. Z. L. R. 231.- 
N.Z. 

t. Refusal to cohabit — Conducing 


Trinder v . Trinder.(1914), 34 N. Z. 
L. It. 78.— N.Z. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) iii. 

r. Failure to support vrife — Wife's 
drunken habits .] — Where a husband 
separates from his wife on account of 
her intemperance, but. makes no pro- 
vision for her, thereby leaving her 
without any means of support, he is 
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Sect. 7 . — Bars io relief: Sub-serf. 4, C. {a) Hi., iv. 

CUNNINGTON V. CUNNINGTON & NoHLE (1850), 
1 8w. & Tr. 475 ; 28 L. J. P. & M. 101 ; 34 L. T. 
O. 8. 45 ; 8 W. 11. 3 : 164 E. R. 820. 

Annotation Expld. Cox v. Cox (1893), 70 L. T. 200. 

3424. Minor — Refusal of funds by guardian.] 

— A ward in Chancery who had no means of his 
own, at the age of sixteen, married clandestinely 
a prostitute of about the age of thirty-five. By 
an order of the Master of the Roils made a month 
after the marriage, it was ordered that the husband 
should be delivered into the custody of his guardian, 
with liberty for the guardian to send him abroad, 
A that the wife should be restrained from holding 
any communication with him. In pursuance of 
this order, he was sent abroad against his will. 
The wife being left without means of support, she 
applied to her husband’s guardian for money, but- 
it was refused. For some months after the 
marriage she conducted herself properly, & then 
relapsed into her former course of life. In a suit 
by the husband for dissolution of marriage : — 
Held : as the separation was, on the husband’s 
part, involuntary, & he had no means wherewit h to 
contribute to his wife’s support, he had not wilfully 
separated himself from her nor been guilty of such 
neglect or misconduct as had conduced In the 
adultery so as to give the ct. a discretionary power, 
under Matrimonial Causes Act, 1857 (c. 85), s. 31, 
to refuse to dissolve the marriage. — Beavan v. 
Beavan (1862), 2 Sw. & Tr. 652 ; 1 New Rep. 70 ; 
32 L. J. 1*. M . A A. 36 ; 7 L. T. 135 ; 8 Jur. N. 8. 
1110 : 11 W. R. 155 ; 161 E. R. 1151. 

Annotations : — Mentd. Martin v. Martin, 11919] 1*. 283; 
Putter v. Putter, (1921] P. J36. 

3425. Wife’s drunken habits -No inquiries 

for eight years.] — (1) A decree of dissolution of 
marriage refused to a husband whose wife had 
been guilty of adultery, where, after living with 
her for eleven years, he had broken up the home 
in order to get rid of her because of her drunken 
habits, & had made no inquiries about her for 
eight years, when he discovered she had been co- 
habiting with another man during the interval, & 
five years after that lie had tiled his petition. 

(2) By rule 62 of the Rules in Divorce & Matri- 
monial Causes, an application for the rehearing of 
a cause should be made to a Div. Ct. — He YES v. 
Heyes & Mason (1887), 13 p. 1). 11 ; 57 L. J. P. 
22; 57 Jj. T. 815; 51 ,7. P. 775; affd. (1888), 
36 W. R. 527, D. O. 

3426. Husband abroad at work.] — Peti- 

tioner, who was a carpenter, went to New Zealand 
in 1875, with the object of improving his position. 
He asked his wife to accompany him, but she 
refused, & she & the two children of the marriage 
remained in England. On his arrival in New 
Zealand petitioner wrote to his wife asking her to 
go out to him & to take the children with her, & he 
offered to nominate her for a free passage. She 
again refused to go. Petitioner remained some 
years in New Zealand, earning during that period 
from £1 to £3 per week. lie never sent any money 
whatever to his wife, nor contributed in any way 
to her support or that of the two children. In 
1884, hearing that his wife was misconducting 


herself, he returned to England & subsequently 
instituted those proceedings. The ct. granted 
a decree nisi , but directed that the papers relating 
to the case should be sent to the Queen’s Proctor, 
for the latter to make further inquiries & to take 
further proceedings if he should see fit. — Stevens 
v. Stevens & Field (1889), 61 L. T. 844. 

3427. Separation through wife’s debts.] — 

The husband & wife were married in 1876. The 
husband was employed on a railway, &, subse- 
quently, as the driver of a locomotive engine at 
some lime works. His wages were about 24,8. 
a week. Early in the year 1878 they separated, 
Hie wi f e going into domestic service. She shortly 
afterwards made the acquaintance of co-resp., 
&, Inter in the same year, went to live with him, & 
committed adultery with him. There was no 
suggestion of misconduct prior to the separation, 
save that she was a slatternly & thriftless woman, 
As ran her husband info debt. He made no in- 
quiries as to his wife’s inode of life after they 
separated, nor contributed in any way to her 
support : - Held : the fact of a woman running 
her husband info debt does not justify him in 
caring nothing as to her future ; & the husband 
had been guilty of such misconduct as, in the 
discretion of the ct., barred him from relief. — 
Starbugic v. Starbuck it Oliver (1889), 59 
L. .1. P. 20 ; 61 D. T. 876. 

3428. Refusal to cohabit - Conviction of wife for 
criminal offence.] — Williamson v . Williamson, 
No. 3006, ante. 

3429. Separation consequent upon medical ad- 
vice — Payment of allowance made conditional on 
communications through solicitors.] — Lander v . 
Lander, [1891] 1*. 161 ; 60 L. J. P. 65 ; 64 L. T. 
120 ; 55 .T. 1\ 152 ; 39 W. R. 416. 

Annotations: — Consd. Wood r. Wood (1891), 64 L. T. 586; 

Squire v. Squire*, 119051 P. 4; Ollier v. Ollier, [1914] 
P. 240. Refd. Kettle well v. Kottlewell, [1898] P. 138; 
Woodcock v. Woodcock & Codesido (1914), 111 L. T. 924. 

iv. IV here ihc T Vifc is knoivn to be frail. 

3430. Facile forgiveness — Of previous adultery.] 

— Adultery forgiven is no ground of separation, 
condonation bars sentence ; but not necessarily 
where there is subsequent adultery, though it will 
induce the ct. to look with particular jealousy into 
the case ; for if the adultery is forgiven with such 
extreme facility as to show no sense of injury, As 
no case is taken to prevent it from happening again, 
then the husband has no ground of complaint, for 
he has encouraged the adultery by his conduct 
(8m John Nicholl). — Dunn v. Dunn (1817), 

2 Phillim. 403 ; on appeal (1818), 3 Phillhn. 0. 
Annotation .—Refd. Uipp* v. CJippe (1864), 11 H. L. Caa. 1. 

3431. Wilful separation — Failure to support.] — 

( OULTHAKT V. COULTIIAHT & GOUTHWAITE, No. 361 3, 

3432. Exposure to temptation.] — (1) In 

answer to a husband’s petition for dissolution of 
marriage, tin* wife pleaded that petitioner had 
separated from her without reasonable cause, 

& thereby conduced to her adultery. The ct. 
refused to examine petitioner under sect. 43 
of Matrimonial Causes Act, 1857 (c. 85), as to the 
circumstances leading to the separation, having 
no power to examine resp. as to these circumstances. 


to adultery — Court may exercise dis- 
cretion ,.] — Although the refusal of a 
husband to live with his wife is conduct 
of a character likely to induce or con- 
tribute to the wife's adultery, the whole 
of the circumstances must be taken 
into account, including the husband's 
reason for refusal to cohabit with her ; 

even though the ct. be of opinion 
that the conduct of the husband has 


conduced to the wife’s adultery, it sitll 
has a discretion to grant a dccroo. — 
Paton v. Paton (1909), 28 N. Z. L. It. 
840.— N.Z. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) iv. 

3431 i. Wilful separation — Failure to 
support .] — Where a man who had 


married a prostitute some years after 
suggested to her that she should return 
to her former mode of life & deserted 
her ; — Held : ho was barred by his 
conduot from Insisting in an action of 
divorce for allogcd adultery on her 

S art. — Marshall v. Marshall (1881), 
It. (Ct. of Soss.) 702 ; 18 Sc. L. 11. 
500. — SCOT, 
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A husband having married a woman of loose 
character, with whom he had previously cohabited, 
separated from her against her will shortly after 
the marriage, & sent her to live by herself in a 
place where she would be accessible to temptation, 
& where she was guilty of adultery. There was 
no evidence that there was any reasonable cause 
for the separation. The ct. was of opinion that 
this was conduct conducing to her adultery, Si 
dismissed the petition. 

(2) In a defended suit for dissolution of marriage, 
the ct. will not allow petitioner to be examinod 
under sect. 43 of the Act, for the purpose of ex- 
plaining liis conduct, where the matter requiring 
explanation is one as to which resp., if a competent 
witness, would have been able to give evidence. — 
Baytjs v . Baylis, Teevan & Cooper (1867), L. R. 
1 P. & I>. 395 ; 36 L. ,T. P. & M. 89, 130 ; 10 L. T. 
613; 15 W. K. 1092. 

3433. Enforced absence — Adequate allowance.] 

— On a petition by a husband for the dissolution 
of his marriage, adultery by the wife was admitted, 
but the jury found that petitioner had been guilty 
of “ wilful neglect or misconduct conducing to 
the adultery ” within sect. 31 of Matrimonial 
Causes Act, 1857 (c. 85). 

It- appeared that the parties were domestic 
servants, ltesp. had had an illegitimate child by 
petitioner before the marriage. During their 
married life, between 1883 & 1894, petitioner was 
abroad for long periods with his master ; Si resp. 
meanwhile kept a lodging house, petitioner re- 
mitting to her regularly an adequate weekly 
allowance. The parties lived unhappily owing to 
the enforced separation. In 1 894 a child was born, 
the result, as resp. admitted, of the adultery 
imputed to her in the petition. The ct., notwith- 
standing the verdict of the jury, pronounced a 
decree nisi for the dissolution of the marriage, but 
directed that it should not be made absolute until 
petitioner had secured to resp., by a proper deed, 
the annual sum of £20, payable in equal monthly 
instalments, commencing from the date of the 
decree nisi, during their joint lives, dum sola cl 
casta vixerit. — Parry v. Parry, [18915 J P. 37 ; 
73 L. T. 759 ; 12 T. L. R. 126 ; sub nom . Parry 
v. Parry, Mlllis v. Millrs & Brown, 65 L. J. P. 

rt 

Annotations -Reid. Tamtam v. Tunnam, Beeson & Ballard 

(1897), 13 T. L. K. <153; Millard v. Millard & Bastone 

(181)8), 78 L. T. '171. 


v. Wife Conducing to Husband's Adultery . 

3434. Cruelty — Desertion.] — Boreham v. Bore- 
ham, No. 3439, 'post . 

3435. Insolence Sc neglect — Withdrawal from 
cohabitation.] — In answer to a i>ctition by a wife 
charging adultery Sc cruelty, resp. denied both those 
charges, & further alleged that petitioner had 
habitually treated him with insolence Si neglect, Si 
frequently absented herself from homo, Si refused 
to inform him where she had been, Si constantly 
set his orders Si wishes at defiance ; Si that slie 
had withdrawn herself from cohabitation for two 
years without reasonable cause. The ct. refused to 
order those allegations to be struck out, being of 
opinion that resp. was entitled to give evidence of 
them, for the purpose of showing that his mis- 
conduct, if any, had been caused by that of 
petitioner. — Hughes v . Hughes (I860), L. R. 1 
P. & D. 219 ; 35 L. J. P. & M. 94. 

3436. Refusal to consummate marriage.] — 
Dtxon v. Dixon, No. 3333, ante. 

3437. Consenting to Jewish divorce — Mere assent 
to separation.] — Preger v. Preger, No. 3122, ante . 


(b) In Suits for Judicial Separation . 

3438. Whether a bar.] — Dixon v. Dixon, No- 
3333, ante . 

3439. Cruelty Sc wilful separation — By wife.] 

— In a wife’s suit for dissolution the husband was 
proved to have been guilty of adultery, but of 
no other misconduct ; Si the wife was proved to 
have been guilty of cruelty, & of wilful separation 
from resp. before his adultery & without reason- 
able excuse, & of wilful neglect & misconduct 
conducing to his adultery. The ct. refused to grant 
a decree of judicial separation on the ground of the 
husband’s adultery, & in the exercise of its dis- 
cretion under Matrimonial Causes Act, 1857 (c. 85), 
s. 31, dismissed the petition. — Boreham v. Bore- 
ii am (1806), L. R. 1 V. Si D. 77 ; 35 L. J. P. & M. 
49; 14 W. R. 317. 

Annotations : — Consd. Synge v. Synge, riOOO] P. 180. Reid. 

Lempricre v. Lempriere (1808), L. R. 1 P. & D. 569 ; 

Myoock v. Mycock (1870), L. R. 2 P. & D. 98 ; Edwards 

v. Edwards, [1894] P. 33 ; Hodgson v. Hodgson, [19051 

P. 233. 

3440. Cruelty Sc adultery.] — (1) In a suit by 

a husband for dissolution of marriage, it was 
established that the wife was guilty of adultery, Sc 
the husband of cruelty & misconduct, conducing 
to her adultery. The ct. refused to amend the 
husband’s petition by allowing a prayer for 
judicial separation to be substituted for the prayer 
for dissolution, Si the petition was dismissed. 

(2) It is doubtful whether, since the passing of 
the Divorce Act, a husband who has been guilty of 
cruelty & desertion can obtain a judicial separa- 
tion on the ground of his wife’s adultery. — 
Lempriere v. Lempriere <fe Roebel (1868), L. R. 
1 P. Si 1). 569 ; 37 L. J. P. & M. 78 ; 19 L. T. 50 ; 
16 W. R. 1192. 

Annotation Consd. Edwards v. Edwards, [1894] P. 33. 

3441. Desertion.] — Hodgson v. IIodgson 

& Turner, No. 3629, post. 

( c ) In Suits claiming Damages only . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 189. 

3442. Petitioner barred.] — Winter v. IIenn, No. 
2822, ante. 

D. Petitioner's Adultery. 

(a) In Suits for Dissolution of Marriage. 

L General. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 178 (3). 

3443. Adultery of wife — Not condoned.] — 
Drummond v. Drummond, No. 3158, ante. 

3444. .] — Otway v . Otway, Otway v . 

Otway & Hoffer, No. 3539, posit. 

Petitioner’s adultery condoned by respondent.] — 
See Sub-sect. 4, D. (a) v., post. 

3445. Disclosure of petitioner’s adultery — Duty 
of counsel & solicitor.] — Where petitioner has com- 
mitted adultery it is the duty of his counsel & 
solr. to disclose the fact to the ct. if they are aware 
of it. — Abraham v. Abraham & Harding (1919), 
120 L. T. 072 ; 35 T. L. R. 371 ; 63 Sol. Jo. 411. 

Adultery of respondent — As matrimonial oifence.] 
— See Sect. 5, sub-sect. 3, ante . 

ii. Discretion of Court. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (repealing & re-enacting 
Matrimonial Causes Act, 1857 (c. 31). 

Discretion of court, generally, see Sect. 7, sub- 
sect. 4, A., ante. 

3446. Principle on which court acts.] — Petitioner, 
at the hearing of his petition, volunteered a 
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Husband and Wtfk. 


Sect. 7. — Bars to relief: Sub -sect. 4, D. (a) i i. 


confession, that on one occasion, during a separation 
from his wife, A before her adultery, he had been 
guilty of an act of adultery. The ct. refused to 
exercise the discretion vested in it by Matrimonial 
Causes Act, 1857 (c. 85), s. 31, by granting a decree, 
A dismissed the petition. 

One of the principles upon which this ct. pro- 
ceeds, is that the persons who resort to it for relief 
must come with clean hands, A in accordance with 
this principle it is the daily practice of the ct. to 
refuse a divorce to a husband who has himself 
been guilty of adultery (per Cult.). — Clarke v. 
Clarke A Clarke (1865), 34 L. J. P. M. & A. 94 ; 
13 W. K. 848. 


Annotations : — Consd. McCord e. McCord (1875), L. R. 3 

P. & D. 237 ; Wain r. Wain & Evo (1909), 101 L. T. 815. 

Reid. Wilson «. Wilson (1872), 20 VV. R. 89 1 ; Evans v. 

Evans & Elford, [1906J 1*. 125. 

3447. Though the ct. was more lenient 

now than it was formerly, people must understand 
that it was still the rule that petitioners should 
come to the ct. with clean hands & could not 
commit adultery with impunity (Hokrirge, J.). — 
Dean v. Dean & Hargreaves (1921), 37 T. L. R. 


798. 

3448. Factors governing exercise of.] — The 
discretion given to the ct. by the Matrimonial 
Causes Act, 1857 (c. 85), s. 31, to grant relief to 
petitioner who has been guilty of misconduct is 
not to be exercised readily but with stringency. 
When the guilty petitioner is the husband, A 
the ct. is convinced of his bona ftdes , the following 
facts may be taken into consideration : (a) the 
position & interests of his children ; (b) the 

interest of the woman with whom he has mis- 
conducted himself, that she may be in a position 
to marry him ; (c) the fact that the withholding 
of a decree will not be likely to reconcile husband 
A- wife ; (d) the interest of the husband himself 
that he may remarry A lead a respect able life. — 
Wilson v. Wilson, [1920] P. 20; 89 L. .1. P. 
17 ; 122 L. T. 223 ; 36 T. L. R. 91 ; 64 Sol. Jo. 
133. 


Annotations : — Apld. Bold) v. Bebb &: Ross (1920), 123 
L. T. 93 ; Long «. Long (1920), 30 T. L. It. 398. Distd. 
Hensley r. Hensley & Nevin (1920), 122 L. T. 811 ; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203 ; Dean r. Dean 
& Hargreaves (1921), 37 T. L. R. 798. Apld. Elliott r. 
Elliott & Bowers (1921), 120 L. T. 28. Distd. Armistead 
r. Armistead (1922), 38 T. L. R. 020. Consd. Tickncr v. 
Ticknor, [1924] 1\ 118. 

3449. .] — In this case petitioner petitioned 

on the ground of his wife’s alleged adultery. He 
obtained leave to proceed under the Poor Persons’ 
Rules, A the proceedings against his wife were 
initiated in 1919. 

The married life had been an unhappy one, A 
there is evidence before me of repeated acts of 
irregularity on the part of petitioner’s wife. The 
first act of adultery charged in the petition relates 
to the month of June, 1916. Petitioner became 
aware that his wife had committed adultery in 
1916, but he did not commence proceedings against 
his wife until 1918 or 1919. The delay was con- 
siderable, but the circumstances of the war must 
be held to introduce some elasticity in the view 
one takes of delay. After becoming aware of the 
adultery of his wife, petitioner himself committed 
adultery, A became the father of an illegitimate 
child, of which a woman called R. was the mother. 
He met this woman in 1917, A has informed the 
ct. that he is desirous of marrying her. He 
appeared in the divorce proceedings, A did not 
acquaint the ct. of the fact of his own adultery. 
It is the duty of every petitioner in this ct. to place 
the facts of his or her case most fully before the ct., 
A the wholesome A well-established rule that on 


the intervention of the King’s Proctor a decree may 
be rescinded, if there is a failure to deal with the 
ct. with the utmost good faith, is one that is not 
to be relaxed. But the decision in this ct. must 
be followed, A in particular it is laid down, A in my 
judgment reasonably laid down, that four con- 
siderations may be borne in mind, A may, although 
they need not necessarily, affect the discretion of 
the ct. The first point which may be considered 
is that of the position A interest of the children. 
1 am favourably impressed in this case, so far as 
it is before me, by the record of the petitioner. 
His war record was meritorious, A I find that tho 
care with which he discharged himself with regard 
to the maintenance of the four children of the 
marriage is to his credit, A it gives me a favourable 
impression of him in that respect. 

The second circumstance is the interest of the 
woman with whom petitioner has misconducted 
himself, with special regard to the prospect that 
she may be in a position to marry him. I agree 
that tins is a legitimate consideration, A one by 
which the discretion of the ct., if it thinks proper, 
may be influenced. Petitioner has told us that it 
is his wish A his intention to marry this woman, 
A I cannot conceive that I am forwarding any 
purpose* of public justice by rescinding a decree 
which will make the regularisation of this union 
possible. The third element, which is proper 
to be considered, is whether the rescission of the 
decree in this matter would be likely to reconcile 
husband A wile. 1 see no prospect that such a 
rescission would produce sucli a condition, nor am 
I satisfied that it would be in the interest of any 
of t he parties. The fourth circumstance which may 
properly be borne in mind in these circumstances 
is concerned with the interest of the husband him- 
self. It js desirable that he should, if it he possible, 
remarry A lead a respectable lift; He is tie* father 
of the illegitimate child by the woman whom he 
lias sworn he is ready A willing to marry, A T should 
be making a reasonable exercise of my discretion 
if 1 gave effect to these considerations. 

Applying all these facts, 1 am of opinion that this 
is a proper case for the exercise of my discretion. 
1 so exercise it, A will not rescind (Lord Birken- 
head, C.). — Wilkinson i\ Wilkinson A Seymour 
( 1921), 126 L. T. 29, n. ; 37 T. L. R. 835, n. 

Annotations : — Distd. Armistead t\ Armistead (1922), 38 

T. L. R. 62G. Consd. Tickner i\ Tickner, i 1924 J P. 118. 

3450. Exercised only in exceptional circum- 
stances — Insufficient evidence of petitioner’s guilt.] 

— In a suit for dissolution of marriage which was 
tried before the judge ordinary A a special jury, 
the jury found that reap, had committed adultery 
with the co-resp. A that petitioner had committed 
adultery also, but they declined to answer with 
w r liom or in w hat place, or whether or not it was 
with the knowledge A consent of resp. Co-resp. 
having obtained an order for a new r trial the ct. 
signified that petitioner might also have a new 
trial on the question of his adultery, but he refused 
it. The ct. declined to exercise its discretion under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, on 
the ground that the evidence of petitioner’s adultery 
was insufficient, A the verdict thereon unsatis- 
factory, A to make a decree nisi notwithstanding 
the verdict. — Barnes v. Barnes A Beaumont 
(1868), L. R. 1 P. A D. 572 ; 38 L. J. P. A M. 10 ; 
19 L. T. 526 ; 17 W. R. 75. 

Annotation : — Refd. Waudby v. Waudby, [1902] P. 85. 

3451. Circumstances of petitioner’s adul- 

tery.]— Morgan v. Morgan A Porter, No. 3288, 
ante . 

3452. ^ Circumstances specially favouring 

petitioner.] — The discretionary power given to the 
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rt,. by Matrimonial Cause? Act, 1857 (c. 85), s. 31, 
to pronounce a decree nisi in favour of petitioner 
who has been guilty of adultery, is to be exercised 
only under very exceptional circumstances Jn 
cross-petitions by the husband & wife for dis- 
solution of marriage the jury found that the wife 
had committed adultery, <fc that the husband had 
committed adult cry with the wife’s sister with 
another woman, & that the wife had condoned his 
adultery. The ct. in the circumstances refused to 
make any decree, & dismissed both petitions. — 
Stoker v. Stoker, Skidmore & Murray, Stoker 
v. Stoker (1880), U T\ D. CO ; 58 L. J. P. 40 ; 
00 L. T. 400 ; 37 W. R. 57C. 

Annotations: — Consd. Symons v. Symons, [1897] P. 167. 
Refd. Boucher v. Boucher & Judd (1892), 9 T. h. It. 70; 
Gooch v. Gooch, 11893] P. 99 ; Edwards v. Edwards, 
11894] P. 33 ; Hines v. Hines & Burdett, [1918] P. 364. 

3453. In favour of guilty petitioner.] — 

TTines v. Hines & Burdett, No. 3296, ante . 

3454. Circumstances mitigating petitioner’s 

offence.] — Though recent decisions have favoured 
an extension of the limits formerly recognised 
f/O the exercise of discretion, the test is still that 
circumstances must be proved which mitigate 
petitioner’s offence, & enable the ct. to grant 
relief without offending the judicially established 
view of the interests of public morality : viz., that 
a spouse, who has himself been guilty of adultery, 
is primd facie debarred from relief. — Pullen v. 
Pullen <fc Holding (1920), 123 L. T. 203; 36 
T. Tj. R. 506. 

3455. Exercised in interests of parties & public — 
Respondent responsible for separation prior to 
adultery —Insufficient to excuse petitioner’s guilt.] 
— (1) The guiding principle on which the ct. will 
exercise? its discretion under Matrimonial Causes 
Act, 1857 (c. 85), s. 31, in favour of petitioner 
guilty of adultery, is that the ct. must have regard 
not only to the? rights & liabilities of the matri- 
monial person wronged & the w T rongdoer re- 
spectively, but also to the interests of society & 
public morality. It is insufficient to excuse the 
adultery of petitioner that a separation prior to 
such adultery was brought about by the conduct 
of resp. 

(2) It is the duty of petitioner to place all 
material facts before the ct. To do otherwise 
is a fraud upon the ct. — Evans v. Evans & Eleord, 
[J906| P. 125 ; 75 L. J. P. 27 ; 91 L. T. 616 ; 22 
T. L. R. 322. 

Annotations : — As to (1) Consd. Todd v. Todd (1907), 24 
T. L. K. 28 ; Hines v. Hines & Burdett, 11918] 1\ 364 ; 
Pullen v. Pulien (1920), P23 L. T. 203 ; Tickner v. Tickner, 
[1924] P. 118. As to (2) Refd. Brooke v. Brooke (1912), 
28 T. L. R. 314 ; Munzer v. Munzer (1912), 28 T. L. R. 
596. 

3456. Not where petitioner guilty of flagrant 

adultery — Though condoned.] — The ct. will act 
with great circumspection when there has been a 
suppression of material facts in a suit for divorce. 
The interests of public morality must receive 
consideration. When the admitted adultery of 
the petitioner has been of a flagrant character, 
the ct. will refuse to exercise its discretionary 
powers in his favour, even though the adultery 
has been condoned by a resumption of cohabita- 
tion between the parties. — Wain v. Wain & Eve 
(1909), 101 L. 1. 815 ; 26 T. L. R. 131 ; 54 Sol. Jo. 
119. 

Annotation Refd. Munzer v. Munzer (1912), 28 T. L. R. 
596. 

3457. Birth of illegitimate child.] — 

Schofield v. Schofield, No. 3462, post. 


3458. Sexes not treated on equal footing.] — 

In exercising the discretion conferred upon it/ by 
Matrimonial Causes Act, 1857 (c. 85), s. 31, the 
ct. ought to look at every aspect & circumstance 
of the case, including the consequences that would 
ensue, not only in the present but in the future, 
from a refusal to exercise that discretion in favour 
of petitioner. 

In exorcise of its discretion under Matrimonial 
Causes Act, 1857 (c. 85), s. 31, the ct. is not bound 
by any rules but will consider each case entirely 
on its own merits, & this discretion will, under 
certain circumstances be exercised in spite of the 
fact that there had been an intervention on the 
part of the King’s Proctor & that the finding of 
the ct. had been adverse to petitioner. 

In exercising the discretion given it by Matri- 
monial Causes Act, 1 857 (c. 85), s. 31 , to pronounce 
a decree of dissolution at the instance of a petitioner 
guilty of adultery, the? ct. does not treat the sexes 
on an equal footing. That which would not 1 m; 
excusable in the man may be excusable in the 
woman, & when her adultery has resulted from her 
husband’s treatment she may retain a decree 
obtained on the ground of his misconduct, even 
although she has concealed her own fault from the 
ct., & committed perjury in denying it, provided 
that the ct. is of opinion on the facts that leniency 
towards the erring petitioner may result in her 
moral re -instatement. 

A wife petitioner obtained a decree nisi for the 
dissolution of her marriage on the grounds of the 
adultery & cruelty of her husband. At the hearing 
of her petition, she was advised, in view of her 
denial of actual misconduct, that no disclosure 
was to be made of circumstances communi- 
cated by her to her solr., in consequence of 
which, on the subsequent hearing of an inter- 
vention by the King’s Proctor, a jury, disbelieving 
her denial on oath, found her guilty of adultery & 
of suppression of material facts : — Held : never- 
theless, that, having regard to her future in life, 
& to the fact that her misconduct had been brought 
about by the treatment of her husband, the case 
was one fit for the exercise of the discretion of the 
ct. in her favour. The ct. expressed disapproval 
of the course adopted at the original hearing. — 
Pretty v. Pretty, [19111 P. 83 ; 80 L. .T. P. 19 ; 
104 L. T. 79 ; 27 T. L. R. 169. 

Annotations: — Consd. Brooks r. Brooke, [1912] P. 136. 

Dbtd. Belcher v. Belcher (ff 19), 35 T. L. R. 581. 

3459. Undue delay caused by ignorance of law.] 

— The discretion conferred on the ct. under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, is an 
unfettered one. The ct. exercised its discretion 
in favour of petitioner who had been guilty, of 
adultery with the same woman over a period 
of thirty years, <fc who had known of his wife’s 
adultery for about twenty-eight years but had 
not instituted proceedings until 1922 because he 
thought that his own adultery would be a bar. — 
Pointon v. Pointon & Sutton (1922), 38 T. L. R. 


iii. Petitioner guilty of Single Lapse. 

3460. Discretion exercised in favour of petitioner 
— Conduct otherwise good.] — Before the ct. will 
exercise the discretion which it possesses under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, to 
dissolve the marriage, notwithstanding that 
petitioner has also been guilty of adultery , it must 
be shown that in all other respects lie is free from 

excuse or palliation, grant a divorce to 
a petitioner guilty of adultery. — A. r. 
A. & K. (1909), 14 B. C. It. 165. — CAN. 


PART XIII. SECT. 7, SUB-SECT. 4. — 0 -In favour of guilty 

D. (a) ii. petitioner .] — The ct. will not, unless in 

3453 i. Exercised only in exceptional very exceptional circumstances of 
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Srct. 7, —Bara to relief: Suit-sect, 4, D, (a) 

blame, Sc that, with the exception of the particular 
lapse proved or confessed, he had been a good & 
faithful husband to his wife. 

Where the husband, petitioner, confessed 
adultery on intervention of the Queen’s Proctor, Sc 
where his conduct to his wife was blamable, the 
ct. reversed the decree nisi Sc dismissed the 
petition. — Hutchinson v . Hutchinson Sc Barker 
(1866), 14 L. T. 338 ; 12 Jur. N. S. 491. 

34 $ 1 . Lapse unconnected with respondent’s 

adultery.] — Conradi v, Conbadi, Worraix Sc 
Way, No. 2764, ante, 

3462. No condonation by reason of separa- 

tion — Interests of mother & child.] — A husband, 
who had been living apart from his wife for some 
years, committed an isolated act of adultery, 
resulting in the birth of a child, & in mi undefended 
suit obtained a decree nisi for dissolution of the 
marriage without disclosing the fact of his own 
adultery. 

By reason of the separation, there had been no 
condonation by the wife of the husband’s adultery. 

The Ct., the King’s Proctor showing cause, 
exercised its discretion in favour of petitioner upon 
the grounds of public morality Sc in the interests 
of the woman with whom the misconduct had been 
committed Sc of her child. — Schofield v. Scho- 
field, (1915J P. 207 ; 84 L. J. P. 186 ; 112 L. T. 
1000 ; 31 T. L. R. 236. 

Annotations -Consd. Hines v. Hines & Bimlult, [191 8] 

1\ 364 ; Pullen v. Pullen (1920), 123 L. T. 203. 

Condonation of single act of adultery.] — See 

No. 3485, post. 


iv. Prospect of Regularising Illicit Union . 

3463. Between petitioner & paramour — Whether 
ground for exercising discretion in petitioner’s 
favour.] — In the special circumstances of the case, 
on the promise to marry her of the man with whom 
she had misconducted herself, a wife’s decree for 
divorce was allowed to be made absolute, the ct. 
exercising its discretion in her favour in spite of 
the intervention of the King’s Proctor on the 
grounds that petitioner had suppressed material 
facts Sc denied the misconduct on oath, being 
thereby guilty of perjury. The ct. iutimated that 
in future the discretion would only be exercised 
in favour of petitioners making full disclosure. 
Semble : misconduct of a petitioner should not 
only be disclosed at the hearing, but also admitted 
in the petition. — Hampson v, Hampson, [1914] 
P.104; 83 L. J. P. 53; 110 L. T. 992 ; 30 T. L. It. 
392 ; 58 Sol. Jo. 474. 

Annotation : — Refd. King v. King, [1915] P. 88. 

3464. — .] — A petitioning wife who had 

herself been guilty of adultery [after having been 
deserted Sc left destitute by resp.] was granted a 
decree niel for divorce in the exercise of the 
discretion of the ct. upon evidence being given 
that a man with whom she had Jived was willing 
to marry her. — H ale v. Hale (1915), 32 T. L. R. 
53. 

Annotation: — Refd. Ostlck v, Ostick (1916), 33 T. L. It. 28. 

3465. .] — Wilson v, Wilson, No. 3448, 

ante. 

3466. .] — Wilkinson v, Wilkinson & 

Seymour, No. 3449, ante . 

3467. .] — The ct. refused to exercise 

its discretion in favour of a husband petitioner 
who admitted that he had committed adultery on 
two occasions with a woman whom lie was willing 
to marry Sc who was anxious, to ; marry him. — 
Armtstead v. Armistead (1922), 38 T. L. R. 626. 


v. Petitioner* s Adultery Condoned by Respondent, 

Condonation of respondent’s adultery — Absolute 
bar to relief.] — See Sect. 7, sub-sect. 3, D., ante . 

3468. Whether conoluslve in favour of petitioner.] 

— (1) The adultery or cruelty of petitioner, though 
condoned, enable the ct. to exercise the dis- 
cretionary power given to it by Matrimonial 
Causes Act, 1857 (c. 85), b. 31, & to dismiss the 
petition if it think fit, though the adultery of 
resp. is proved. 

(2) If the petition against the wife be dismissed 
on any grounds she will be entitled to her full 
costs ; & even although the adultery with the co- 
resp. be proved, he, the co-rcsp. will not be liable 
to costs under these circumstances. — Goode v, 
Goode Sc Hamson (1861), 2 Sw. & Tr. 253 ; 30 
L. J. P. M. Sc A, 105 ; 4 L. T. 122 : 7 Jur. N. S. 
317 ; 9 W. R. 552 ; 164 E. It. 992. 

Annotations : — As to (1) Consd. McCord v. McCord (1875), 

L. K. 3 P. & D. 237. Refd. Gooch v, Gooch, [1893] 1*. 

99 : Symons v. Sjnnons, [1897] P. 167. 

3469. .] — On one occasion subsequent to 

Ills marriage petitioner had connection with a 
female with whom he had cohabited before 
marriage. The fact became known to resp. 
shortly afterwards, Sc was by her forgiven, & her 
cohabitation with her husband was continued for 
some considerable time : — Held : the condonation 


by rosp. was not a fact to justify the ct. in exercising 
its discretion in favour of petitioner, Sc therefore 
it dismissed the petition. —McCord v, McCord, 
Ogle Sc Coxon (1875), L. R. 3 P. & D. 237 ; 44 
L. J. P. & M. 38 ; 33 L. T. 261 ; 23 W. R. 684. 
Annotations: — Consd. Wildoy v. Wlldey & Ryder (1878), 
26 YV. R. 239. Folld. Grosvcnor v. Grosvonor (1885), 
34 W. It. 140. Consd. Story v. Story & O’Connor (1887), 
12 P. D. 196. Folld. Boucher v. Boucher & Judd (1892), 
9 T. L. R. 70. Consd. Wyke v. Wyko, [1904] P. 149. Refd. 
Gooch v. Gooch, [1893] P. 99 ; Symons v. Symons, [1897] 
1\ 167 ; Waudby v. Waudby & Rowland, 11902] P. 85 ; 
Hynes v. Hynes & Lake (1904), 20 T. L. It. 781 ; Evans 
v, Evans & Elford, [1900] P. 125. 


3470. .| — A husband had been guilty of 

cruelty. lie Sc his wife separated under the 
provisions of a deed by which it was agreed that 
no proceedings should be taken by either party 
against the other in respect of any cause of com- 
plaint which had arisen before the date of the deed, 
Sc that every offence, if any, committed by cither 
party against the other should be considered as 
condoned, Sc that in any proceedings by either 
party against the other in respect of any cause of 
complaint which might thereafter arise, no offence 
committed by either party before the deed should 
be pleaded or be admissible in evidence : — Held : 
(1) subsequent adultery by the husband did not 
revive the wife’s right to complain of the cruelty 
committed before the deed, so as to enable her to 
obtain a decree for dissolution of the marriage. 

(2) Qu. : whether adultery by a husband 
which has been condoned is a bar to bis obtaining 
a dissolution on the ground of subsequent adultery 
of the wife.— Rose v. Rose (1883), 8 P. D. 98 ; 62 
L. J. P. 25 ; 48 L. T. 378 ; 31 W. R. 573, 0. A. 
Annotations : — As to (1) Distd. Gooch r. Gooch, [1893] P. 
99 ; Dowling v, Dowling, [1898] P. 228 ; Norman v , 
Norman, [1908] 1*. 6. Consd. Thompson v. Thompson, 
[1916] P. 165. Refd. Wood r. Wood (1887), 36 W. R. 33 ; 
Balcoinbe v. Baleombo, [1908] P. 176 ; Bourne v. Bourne, 
11913] P. 104 ; Cramp v. Cramp & Freeman, [1920] P. 
158. Generally , Refd. Bernstein v. Bernstein, [1893] 
P. 292. 


3471. .] — In a suit by a husband for divorce 

on the ground of his wife’s adultery with the 
co-resp. the jury found that the wife Sc the co- 
resp. had committed adultery. Sc assessed the 
damages at £300. The wife in her answer made a 
cross-petition of adultery committed by her hus- 
band in the house in which he resided with his 
wife with a domestic servant in their employment 
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five years before. The husband admitted the 
charge but pleaded & proved that his wife had 
condoned the offence 6c continued to live with 
him : — Held: (l) under the circumstances the 
husband’s adultery disentitled him to a decree, 
& his petition being accordingly dismissed ; (2) he 
was not entitled to the damages. — Story v. Story 
& O’Connor (1887), 12 P. D. 196 ; 57 L. J. P. 15 ; 
57 L. T. 536 ; 51 J. P. 680 ; 36 W. R. 190. 

Annotations : — As to (1) Consd. Bouohor v. Boucher & Judd 
(1892), 9 T. L. It. 70 ; Symons v. Symons, 11897 J V. 167 ; 
Constantin idi v . Constantinidi Sc Banco, LI 903] P. 246. 
Reid. Gooch v. Gooch, [1893 J P. 99 ; Waudby v. Waudby & 
Rowland, 11902) P. 85 ; Wyko v. Wyko, [1904] 1\ 149. 
As to (2) Apprvd. Bornstoin v. Bernstein, [1893] 1*. 292. 
Reid. Hyman v. Hyman & Goldman, [1904] 1*. 403 ; 
Stocker v. Stockor, Brice Sc Patterson, [1917] P. 264. 


3472. .] — Upon a husband’s petition for 

dissolution of marriage, the wife, in her answer, 
made cross-petitions of cruelty & adultery against 
her husband, who denied the alleged cruelty, but 
admitted that, while living apart from his wife, 
he had, for a considerable period, lived Sc cohabited 
with another woman, but that the adultery had 
been condoned. The condonation was admitted. 
At the trial, upon the opening by counsel for 
petitioner, the ct. intimated that relief would be 
refused, upon the ground of petitioner’s adultery. 
Petitioner, notwithstanding this intimation in- 
sisted upon putting all the fact s of the case before 
the jury Held : lie could not be precluded from 
doing so. — Bouciier v. Boucher & Judd (1892), 


67 L,. T. 720 ; 9 T. L. It. 70 ; 1 R. 49 i. 

3473. - -.] — Condonation of petitioner’s 

adultery held, on the facts, not to justify the ct. 
in exercising its discretion in his favour. — Maugs 
v. Maggs 6c Creedy (1896), 12 T. L. R. 509. 

3474. .] — Where a wife, guilty of adultery 

which had been condoned, presented a petition 
for divorce against her husband, the ct. exercised 
its discretion by granting her a decree nisi . — 
Harden v. Harden (1919), 36 T. U. R. 121. 

3475. .1 — The ct. exercised its discretion 


by granting a decree nisi to a petitioning wife, 
who had been guilty of adultery, which had been 
condoned. — O wen v . Owen (1919), 35 T. L. R. 
284. 

3476. Exercise of discretion Influenced by 

-Propriety of conduct subsequent to con- 
donation.] — In the exercise of its discretion under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, the 
ct. is not bound by any rigid rules, but will consider 
every case entirely on its merits. I am, however, 
of opinion that this adultery has not only been 
condoned by resp., but also that the adultery has 
been actually conduced to by the previous desertion 
of the husband in 1893. 1 cannot see any reason, 

under the circumstances, why I should not exercise 
the discretion vested in me by Matrimonial Causes 
Act, 1857 (c. 85), s. 31, in favour of petitioner. 
It has been said that condonation in itself is 
not sufficient to permit the ct. to exercise its 
discretion. But I think it goes a long way towards 
it, especially when one assumes, as one is entitled 
to do here, proper conduct on the part of the 
person seeking relief, that is proper conduct 
subsequent to the condonation (Evans, P.). — 
Bullock v. Bullock (1910), 103 U. T. 817. 

3477. Unless circumstances aggra- 

vating — Refusal in public interest.] — (1) The con- 
duct of petitioner is the right criterion upon which 
to decide whether the court should exercise the 
discretion given by Matrimonial Causes Act, 1857 
(c. 85), s. 31 in his favour. 

(2) Where the misconduct of petitioner had been 
fully forgiven Sc completely condoned by the other 
party, the ct. should exercise its discretion in 


petitioner’s favour, unless there are special or 
aggravating circumstances in the case, or unless 
there are strong overriding public reasons existing 
for its refusal. 

(3) The ct. declined to assist petitioner who had 
not disclosed the fact of his adultery on the hearing 
of his petition for dissolution of marriage, Sc who 
had denied it on oath after the King’s Proctor had 
intervened. — Munzer v . Munzer <fc Swain (1912), 
107 Lu T. 203 ; 28 T. L. R. 596 ; 57 Sol. Jo. 45. 

3478. Infection of wife with venereal disease.] — 
In a husband’s suit for dissolution of marriage, 
the jury found that resp. had committed adultery 
with the co-resp. ; that petitioner had been guilty 
of adultery & cruelty, & had infected his wife with 
a venereal disease ; 6c that petitioner’s misconduct 
had been condoned, Sc had not conduced to resp.’s 
adultery ; Sc they refused to award damages against 
the co-resp. 

The ct., in the exercise of its discretion under the 
Matrimonial Causes Act, 1857 (c. 85), s. 31, dis- 
missed the petition, 6c directed that the wife should 
have the general costs of the suit. — Wilde Y v. 
Wildey 6c Ryder (1878), 26 W. R. 239. 

3479. Adultery under influence of liquor.] — 
In a husband’s suit for dissolution the wife’s 
adultery was proved, Sc the husband confessed to 
an act of adultery in the year 1874, which he 
.alleged had been committed under the influence of 
liquor, 6c which had been condoned by the wife. 

The ct., on the authority of Morgan v. Morgan 
<€? Porter , No. 3288, ante , dismissed the petition. — 
Bros vend it v. (Jrosvenor (1885), 34 W. R. 140 ; 
2 T. L. R. 35. 

A mini at i or is : — Consd. Waudby v. Waudby Sc Howland, 

119021 P. 85. Reid. Symons v. Symons, [1897] P. 167 ; 

Hynes v. Hynes Sc Lako (1904), 20 T. L. It. 781 ; Evans 

v. Evans Sc Elford, [1906] P. 125. 

3480. Flagrant adultery.] — Wain v. Wain & 
Eve, No. 3456, ante. 

3481. Where adultery concealed.] — Wain v . 
Wain & Eve, No. 3456, ante. 

3482. .] — Belhj v . Bebb 6c Ross, No. 5133, 

post. 

3483. After full disclosure.] — Circumstances in 
which the ct. will exercise its discretion in favour 
of guilty petitioner considered. 

The evidence disclosed complete condonation 
of the husband. Petitioner had striven since 
that time to earn her own livelihood 6c to maintain 
herself <fc the children^ . . . Petitioner’s own 
adultery had boon condoned & it would be a hard* 
ship upon her if he (the President) were to refrain 
from exercising his discretion in her favour 
(Evans, P.). — Coverdale v. Coverdale (1913), 
30 T. I R. 20. 

3484. .] — Where, in a petition for dissolu- 

tion of marriage by a husband who had been 
guilty of adultery during the marriage, the adultery 
was fully disclosed to the ct. 6c had also been dis- 
closed to tin? wife 6c condoned by her, the ct. 
exercised its discretion in favour of the husband & 
granted him a decree. — Habra v. Habra & Habal, 
[1914] P. 100 ; 83 L. J. P. 51 ; 110 L. T. 991 ; 30 
T. L. R. 391. 

Annotations : — Distd. Bebb v. Bebb & Hoss (1920), 123 

L. T. 93. Reid. Hampson v. Hampson, [1914] P. 104 ; 

King v. King (1915), 112 L. T. 1047. 

3485. Single act of adultery — Complete con- 
donation.] — The discretion conferred upon the 
Court by Matrimonial Causes Act, 1857 (c. 85), 
s. 31, is to be exercised according to the facts 6c 
circumstances of each particular case, & no strict 
rules ought to be laid down, fettering the discretion 
conferred upon the ct. by that sect. 

Where a husband, resp. in previous proceedings, 
had been found guilty of cruelty 6c, after his wife had 
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loft him, of a single act of adultery, & these offences 
had been condoned by subsequent cohabitation : — 
Held : as petitioner had given a straightforward & 
honest account of his matrimonial affairs Sc 
differences & as the wife had completely condoned 
his past offences, the ct. was acting in just accord- 
ance with the discretion it passed in granting him 
a decree nisi . — Woltekeck v. Woltkreck Sc 
Walters, [1012] P. 201 ; SI L. J. P. 145 ; 107 
L. T. 27 ; 28 T. L. R. 532 ; 5G Sol. Jo. 700. 

Annotations: — Distd. Munzor v. Mimzer & Swain (1912), 

28 T. L. It. 596. Consd. Hines v. Hines & Burdett, £19181 

P. 364. 

3486. Coupled with discretion.] — In this unde- 
fended suit, in which the wife prayed for the dis- 
solution of her marriage on the grounds of her 
husband’s desertion Sc adultery, the ct. in the 
exercise of its discretion granted petitioner a decree 
notwithstanding that she had herself committed 
adultery. 

Petitioner when her husband deserted her was 
left in a difficult position & the circumstances 
were such as to dispose the ct. to exercise its 
discretion in her favour. Further resp. with full 
knowledge of his wife’s guilt had condoned her 
offence (Bargrave Deane, J.). — Morton v. 
Morton (1916), 32 T. L. R. 484. 

3487. Written permission by wife to commit 
adultery.] — The ct. refused to exercise its dis- 
cretion by granting a decree nisi to a petitioning 
husband who had committed adultery Sc had 
obtained from his wife a document giving him 
permission to do so. — Wingfield v. Wingfield Sc 
Wright-Motion (1919), 36 T. L. R. 159 ; on appeal 
(1921), 37 T. L. R. 300, C. A. 

3488. Exercise of discretion on terms -Allow- 
ance to wife respondent.] — On a divorce petition 
by a husband who had been guilty of adultery 
which had been condoned, the ct. granted a decree 
nisi on the terms that petitioner’s father should 
entered into a deed making an allowance to the 
wife. — Strutt v. Strutt & Hitching (1915), 31 
T. L. R. 156. 

3489. .] — The petitioning husband had 

been guilty of adultery, which had been condoned, 
Sc the ct. exercised its discretion in petitioner’s 
favour on the terms that before the decree nisi 
was made absolute he should secure a weekly 
allowance to resp. — F remantle v . Fremantle Sc 
Hois (1915), 31 T. L. R. 180. 

vi. Respondent's Conduct Conducing to 
Petitioner's Adultery . 

Petitioner’s conduct conducing to respondent’s 
adultery, see Sect. 7, sub -sect. 4, C., ante . 

3490. General rule.] — (1) The circumstances to 
be considered by the ct in exercising its discretion 
under Matrimonial Causes Act, 1857 (c. 85), s. 31, 
to grant a divorce to a wife who has been guilty 
of adultery, include the case of the husband 
causing or conducing to her adultery by his own 
wilful neglect or misconduct. 

A husband, who had treated his wife with 
great cruelty during cohabitation, finally deserted 
her Sc went to live with another woman. More 
than seven years after the desertion the wife, 
not knowing whether her husband was alive, 
& without making inquiry, commenced to live 
with another man ; the cohabitation continued 
long after the time when it came to the wifo’s 
knowledge that her husband was alive. Subse- 
quently, Sc after the wife had ceased to live in 
adultery, her husband was convicted under the 


Criminal Idiw Amendment. Act, 1885 (c. 69), of an 
aggravated offence on a young girl not amounting 
to rape : — Held : under the circumstances the 
wife’s adultery did not disentitle her to a decree 
of dissolution of marriage. 

(2) No order as to costs, the Queen’s Proctor’s 
intervention being thoroughly justifiable. — 
Symons v. Symons, [1897] P. 167 ; 66 L. J. P. 

81 ; 77 L. T. 142 ; 13 T. L. R. 353. 

Annotations: — As to ,( 1) Apld. Burden v. Burdon, f 19011 
P. 52. Folld. Constantin idi v. Oonstantinidl, [19031 
P. 246. Distd. Shaw v. Shaw (1904), 20 T. L. R. 795. 
Consd. Wyke v . Wyko, [1904] P. 149 ; Evans v. Evans & r 
Elford, [1906] P. 125. Distd. Todd v. Todd & Cunniam 
(1906), 23 T. L. R. 9 ; Tulk v. Tulk (1906), 23 T. L. R. 120. 
CSonsd. Tickner r. Tickner, [1924J P. 118. Refd. Hynes v. 
Hynes Sc Lake (1904), 20 T. L. R. 781 ; Constanthiidi v. 
ConstantJnldi, [1905] P. 253 ; Hunter v. Hunter, [1905] 
P. 217 ; Brooke v. Brooke (1912), 28 T. L. R. 314 ; 
Pullen r. Pullen & Holding (1920), 123 L. T. 203. 

3491. .] — In a husband’s suit for dissolu- 

tion of marriage upon findings of fact that 
petitioner & resp. had both committed adultery 
the Ct., finding as a further fact that the adultery 
of petitioner had not conduced to the adultery of 
resp., exercised in favour of petitioner the dis- 
cretion conferred by the Matrimonial Causes Act, 
1857 (c. 85), s. 31, & pronounced a decree nisi. 
dissolving the marriage. 

Although the discretion conferred by s. 31 is a 
judicial & not an arbitrary discretion, the causes 
for, & the circumstances under, which the ct. 
may exercise its discretion in favour of a guilty 
petitioner are to be taken in combination & 
according to their several degrees of force ; & the 
list of such causes is not a closed book, but may 
be extended as occasion arises. 

... No principles of justice in regard to this 
matter seem to me clear that these : first, that a 
petitioner who has been convicted of adultery 
should not be allowed to obtain a divorce if such 
adultery in any serious degree contributed to the 
misconduct of resp. ; Sc secondly, that resp. 
should not be allowed to avoid the consequences of 
proved misconduct by putting forward an act or 
acts of misconduct on the part of petitioner for 
which the respondent was, himself or herself, 
in any serious degree responsible (Jeune, P.). — 
Const antinidi v. Constantinidi Sc Lance. 
[1903] P. 246 ; 72 L. J. P. 82 ; 89 L. T. 340 ; 52 
W. R. 190; 19 T. L. R. 699; 47 Sol. Jo. 739; 
subsequent proceedings , [1905 j P. 253, C. A. 
Annotations : — Apld. Coombs v. Coombs Sc Hopkins (1903), 
73 L. J. 1\ 23. Distd. Wyke v. Wyke, [1904] I\ 149. Consd. 
Pegg r. Fogg Sc (lowing (1904), 20 T. L. II. 353 ; Con- 
stantinidi v. Constantin idi Sc Lance, [1905] P. 253 ; Evans 
v. Evans Sc Elford, [1906] 1*. 125 ; Tulk v. Tulk (1906), 

23 T. L. R. 120. Dbtd. Todd v. Todd Sc Cunniam (1907), 

24 T. L. it. 28. Consd. Tickner v. Tickner, [1924] P. 118. 
Refd. Hynes v. Hynes Sc Lake (1904), 20 T. L. It. 781 ; 
Craven v. Craven Sc Robinson (1909), 26 T. L. It. 4. 

3492. .] — Where a wife had * obtained a 

decree nisi for a divorce on the ground of her 
husband’s cruelty & adultery, & the King’s Proctor, 
on the ground of the wife’s adultery, intervened 
to show cause why the decree should not be made 
absolute but was satisfied that the husband’s 
conduct had conduced to the wife’s adultery, the 
ct. exercised its discretion in favour of petitioner 
Sc mado the decree absolute. — F irman v. Firman 
(1915), 32 T. L. R. 50. 

Annotation : — Refd. Hines v. Hines & Burdett, [1918] P. 364. 

3493. Responsibility for petitioner’s misconduct.] 

— In order that the ct. should exercise the dis- 
cretion conferred by Matrimonial Causes Act, 
1857 (c. 85), s. 31, in favour of petitioner guilty 
of adultery, it is not enough that petitioner’s 
misconduct was more or less pardonable or cap- 
able of excuse, but the ct. must find, as a fact, that 
petitioner's misconduct was caused directly by 
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the mairimonial offence or offences of resp. — 
Wyke v. Wyke, [1904 J P. 149 ; 73 L. J. P. 38 ; 
90 L. T. 172 ; 20 T. L. Ft. 193. 

Annotations : — Apld. Shaw v. Shaw (1904), 20 T. L. Tt. 795. 
Consd. Tulk v. Tulk (1906), 23 T. L. it. 120. Apld. Belcher 
v. Belcher (1919), 35 T. L. II. 581. Refd. Hynes v. Hynes 
& Lake (1904), 20 T. L. R. 781. 

3494*. .] — Held : petitioner had failed to 

show that her husband’s misconduct had directly 
conduced to her adultery, Sc therefore she had 
failed to make out any ground which would justify 
the ct. in exercising its statutory discretion in her 
favour by granting a decree for a divorce. — 
Shaw v. Shaw (1904), 20 T. L. R. 795. 

3495. .] — To enable the ct. to exercise its 

discretion in favour of a wife who is petitioning 
for a divorce Sc who has herself committed adultery, 
she must show that her adultery was the necessary 
Sc reasonable consequence of her husband’s con- 
duct.— Tulk v . Tulk (1900), 23 T. 1*. R. 120. 

3496. .J —Belcher v. Belcher, No. 3541, 

post. 

3497. Petitioner coerced into prostitution.] — In 

a suit by a wife for a dissolution of marriage it was 
proved that resp. had been guilty of adultery Sc 
of cruelty, Sc also that lie had by threats Sc by 
personal violence coerced petitioner into leading 
a life of prostitution, Sc had lived upon the money 
which she obtained by prostitution. The ct. 
being satisfied that she had led this life contrary 
to her own will Sc desire, Sc in consequence of the 
coercion of resp. exercised the discretion given 
to it by Matrimonial Causes Act, 1857 (s. 85), 
s. 31 by dissolving the marriage notwithstanding 
her aclultcrv. — Coleman v. Coleman (1800), 
L. R. 1 P. & ]>. 81 ; 35 L. J.P.&M.37; 13L.T.684. 

Annotations: — Consd. Morgan v. Morgan & Porter (1899), 
It. It. 1 P. & J). 644 ; Symons v. Symons, [J897J P. 167 ; 
Burdon t\ Bunion, 11901 1 1*. 52. Refd. McCord t\ McCord, 
Offlo & Coxon (1875), L. It. 3 P. & J). 237 ; Wyke v. Wyke, 

1 1 904 J P. 149 ; Barker t\ Barker (1907), 24 T. L. it. 31. 

3498. ,J--Upon an intervention by the 

Queen's Proctor after petitioner had obtained a 
decree nisi for the dissolution of her marriage on 
the ground of the adultery Sc cruelty of her husband, 
it appeared that he had by his threats Sc illtreat- 
ment forced her to prostitute herself for his 
pecuniary benefit, Sc that she, after she had 
left him on account of his continued ill treat merit, 
resorted to other acts of prostitution to supple- 
ment her insuilicient means of livelihood, Sc also 
cohabited for a period of three years with a certain 
man as his wife : — Held : all her subsequent acts 
were the outcome of her husband’s conduct A 
she was entitled to have the decree which she 
had obtained made absolute ; the three years’ 
cohabitation Sc some other facts, very material 
to be considered by the ct. Sc such as ought not 
to have been withheld at the hearing of the petition, 
being insuilicient to bar the wife’s claim t o ha\ e 
her marriage dissolved on the grounds of her 
husband’s adultery Sc cruelty, though amply 
sufficient to warrant Sc justify the intervention 
of the Queen’s Proctor. 

As the case was one in which the intervention 
was not merely justified but was the natural con- 
sequence of the Queen’s Proctor investigations, 
there will be no order as to costs (Gorell 
Barnes, J.). — Burdon v, Burdon, [1 901] P. 52 ; 
09L.J.F. 118. 

Annotations : — Consd. Hunter v. Hunter, [1905] P. 217. 
Apld. Marven v. Marvon Sc Turner (1919), 122 L. T. 227. 
Refd. Tulk v. Tulk (1906), 23 T. L. It. 120 ; Barker v. 
Barker (1907), 24 T. L. It. 31 ; Brooke v. Brooke (1912), 
28 T. L. It. 314. 

3499. .] — Discretion exercised in favour of 

a wife of the labouring class, whose adultery had 
been caused Sc procured in the first instance by 


the husband & though continuing was held to be 
still fairly attributable to his conduct. — M arven 
v. Marven & Turner (1919), 122 L. T. 227 ; 3fi 
T. L. R. 106 ; 64 Sol. Jo. 177. 

3500. Prostitution after separation — Means 

of livelihood.] — Petitioner was an actress, & was 
at the time of her marriage sixteen years old Sc 
an orphan. Resp. seduced her & afterwards married 
her ; he took her to various places Sc compelled 
her to obtain money by prostitution, he taking the 
money Sc ill-treating her. After about two years 
she ran away, Sc wliile away occasionally obtained 
money by prostitution, as she was destitute : — 
Field : the facts of the case justified it in pronounc- 
ing a decree in petitioner’s favour, notwithstanding 
her adultery. — Dodson t\ Dodson (1905), 54 W. R. 
220. 

3501. No further adultery after separation.] 

— A wife w T as, by the violence Sc threats of her 
husband, coerced into committing adultery on 
three occasions in order to provide him witii 
money, Sc the husband took from her the money 
she obtained thereby. Subsequently she left 
him, & since that time she did not commit adultery. 
The wife having filed a petition for dissolution of 
marriage : — Held : the ct. would exercise the 
discretion given to it by Matrimonial Causes Act, 
1857 (c. 85), s. 31, by granting her a decree nisi 
for dissolution of marriage, notwithstanding her 
adultery. — B arker v. Barker (1907), 24 T. L. R. 
31. 

3502. — — Subsequent bigamous marriage.]- - 

Circumstances in which the ct. exercised its dis- 
cretion Sc granted decree of divorce to petitioner, 
the wife, notwithstanding the fact that she had 
been guilty of bigamy. — -North over v. North- 
over (1910), 26 T. L. R. 224. 

3503. Desertion by respondent.] — Symons v. 
Symons, No. 3490, ante. 

3504. .] — Bullock v. Bullock, No. 3470. 

ante. 

3505. No excuse for petitioner’s adultery .]- 

Where a wife left her husband & some years after- 
wards he committed adultery with another woman, 
the ct. affirmed the order of the judge, who, on 
the husband’s petition for dissolution of marriage 
on the ground of his wife’s adultery, in the exercise 
of his discretion in the circumstances of the case 
refused to make a decree & dismissed the petition. 
— Todd v. Todd & Curiam (1907), 24 T. L. 11. 
28, C. A. 

Annotations : — Refd. Barker v. Barker (1907), 24 T. L. If. 

31; Brooke v. Brooke (No. 2) (1912), 107 L. T. 202; 

Munzer v. Munzor & Swain (1912), 28 T. L. R. 596 ; Hines 

v. Hines & Burdett, [1918J I\ 364. 

3506. .J — Where a wife petitioner, who 

had been deserted Ac left destitute with two 
children by lier husband, lmd herself committed 
adultery three years afterwards, the ct. refused to 
exercise its discretion in her favour, being of 
opinion that though the husband’s conduct might 
have conduced to the adultery it ought not to have 
done so. — Goddard v. Goddard (1915), 113 
L. T. 1063 ; 31 T. L. It. 616. 

3507. Petitioner rendered desperate.] — 

Where the ct. was of opinion that the desertion 
by a wife caused her husband to be absolutely 
desperate, it exercised the discretion given by 
Matrimonial Causes Act, 1857 (c. 85), s. 31, in his 
favour notwithstanding his own adultery on two 
occasions. 

1 think that petitioner’s adultery was the direct 
result of his wife's conduct towards him 
(liORRIDGE, J.). — CLUTTERBUCK V. CLUTTERBUCK 

& Luce (1915), 113 L. T. 1063 ; 31 T. L. R. 614. 
Annotation: — Refd. Hines v. Hines Sc Burdett, [191 8 J 

P. 361. 




Husband and Wife. 


Sect. 7. — Bar 8 to relief: Sub-eeci. 4, D. (a) vi., vii., 
via,, i*r. 

3508. Petitioner destitute.] — Hale v. Hale, 

No. 3404, ante . 

3509. .] — Morton v. Morton, No. 3480, 

3510. Conduct causing petitioner to leave home.] 

— Evans v. Evans A Elfokd, No. 3455, ante . 

3511. .] — Pretty v. Pretty, No. 3458, 

ante, 

3512. Gross misconduct.] — Decree granted in 
favour of wife notwithstanding her adultery, 
on the ground that her husband’s gross misconduct 
had caused her fall. — Cleland v. Cleland, Cle- 
land v, Cleland A McLeod (1913), 109 L. T. 
744 ; 30 T. L. 1L 109 ; 58 Sol. Jo. 221. 

3513. Wilful neglect — Drunken habits.] — Bar- 
hour v . Barbour (1920), 37 T. L. K. 139. 


vii. Adultery not Admitted by Petitioner , 
See Sect. 20, sub-sect. 3, B. (5), post. 


viii. Adultery in Ignorance of Laic or under 

Mistake of Fact, 

3514. Ignorance of law — General rule.] — 

W here petitioner acts purely in ignorance of the 
law, A has no intention to commit adultery, 
being in fact unaware that what, he is doing amounts 
to adultery, the discretion conferred upon the ct. 
by Matrimonal Causes Act, 1857 (c. 85), s. 31, 
should be exercised in his favour. — Snook v. 
Snook A Woolacott (1892), 07 L. T. 389. 

3515. Decree nisi to dissolve previous 

marriage — Belief that marriage dissolved.]— After 
a decree nisi in a suit for dissolution of marriage, 
but. before such decree had been made absolute, 
petitioner went through a form of marriage, A 
cohabited, with a female, the ct. being satisfied 
that he did so in ignorance of the law, A in tiie 
bo)id fide belief that his first marriage was finally 
dissolved, determined that it w 7 as a case in w'hicii 


it could exercise the discretion given to it by 
Matrimonial Causes Act, 1857 (c. 85), s. 31, A 
made the decree absolute, notwithstanding such 
adultery of petitioner. — Noble v. Noble A 
Godman (1809), L. It. 1 P. A D. 091 ; 38 L. J. P. 
A M. 52 ; 20 L. T. 1010. 

Annotations : — Apld. Snook v. Snook & Woolacott (1892). 

67 L. T. 389. Consd. Whitworth v. Whitworth, (1893J 

1*. 85. Refd. Moore v. Moore, [1892] P. 382 ; Lankestcr 

v, Lankester & Cooper (1925), 94 L. J. P. 71. 

3516. — — .J — W. obtained in 1808 

a decree nisi for dissolution of her marriage, A 
in 1871, believing that the decree had been made 
absolute, she married again. The ct., the Queen’s 
Proctor not opposing, made the decree absolute. — 
Wickham v . Wickham (1880), 0 P. D. 11 ; 49 
L. J. P. 70 ; 43 L. T. 445. 

3517. .] — In a petition by the 

wife for a divorce on the ground of adultery A 
cruelty, a decree nisi w as pronounced ; but no 
steps were taken to make it absolute. Petitioner 
believing that the marriage w r as dissolved at the 
end of six months, went tlirough a form of marriage 
with a man with whom she cohabited for some 
years until he died. She then resumed cohabita- 
tion with resp. ; but he was guilty of cruelty 
towards her, A she left him after living with him 
a year A nine months. Upon an application by 
petitioner to make the decree nisi absolute, the 
Queen’s Proctor intervening : — Held : there was 
nothing in the circumstances to prevent the cruelty 
of which resp. had been guilty during the second 
cohabitation from reviving the matrimonial offences 
on the ground of which the decree nisi had been 


pronounced, A inasmuch as it must be taken that 
she went through the form of marriage with 
another person in the honest belief that her marriage 
with resp. was dissolved, the ct. was entitled to 
make the decree nisi absolute. — Moore v, Moore, 
11 892] P. 382 ; 62 L. J. P. 10 ; 67 L. T. 530 ; 8 
T. L. 11. 704 ; 1 R. 488. 

Annotations : — -Consd. Rogers v. Rogers, [1894] P. 161. 
Refd. Whitworth v. Whitworth, [1893] P. 85 ; Braddock 
v. Braddock (1910), 27 T. L. 11. 94. 

3518. .] — Spilsbury v. Spils- 

BURY (1892). 8 T. L. R. 456. 

Annotation : — Refd. Moore v. Moore (1892), 8 T. L. R. 704. 


3519. .] — Snook v. Snook A 

Woolacott, No. 3514, ante. 

3520. Agreement to dissolve previous mar- 

riage — Belief in validity.] — A husband A wife 
separated A signed an agreement by which each 
of them agreed that the other should be at liberty 
to marry again. The husband, believing that his 
marriage was legally dissolved, went through the 
ceremony of marriage with another woman, A 
cohabited with her ; but, being advised that the 
agreement which he had signed was worthless, 
he left her, A resumed cohabitation with his wife, 
wdio w r as afterwards guilty of adultery with co- 
resp. The husband then presented a petition for 
divorce on the ground of his wife’s adultery : — 
Held : as petitioner acted as he did in the bond 
fide belief that the agreement wdiicli he had signed 
constituted a legal dissolution of the marriage, 
the ct. was justiiied in the exercise of its discret ion 
in grant ing him a divorce. — Whitworth in Whit- 
worth A Thomasson, [1893] P. 85 ; 62 L. J. P. 
71 ; 68 L. T. 467 ; 41 W. R. 592 ; 9 T. L. R. 229 ; 


1 R. 5U9. 

3521. Bigamy by respondent — Belief that 

marriage automatically dissolved.] — Durkant v . 
Durrant (1895), 12 T. L. li. 76. 

3522. Mistake of fact— Belief that respondent 
dead.] — A husband believing that his wife, who 
had eloped from him A was living in adultery, 
was dead, married another woman A committed 
adultery with her. 

The ct. in the exercise of the discretion vested 
in it by Matrimonial Causes Act, 1857 (c. 85), s. 31, 
granted the husband a divorce notwithstanding 
his adultery. — Joseph v. Joseph A Wentzell 
(1865), 31 L. J. P. M. A A. 96 ; 13 W. R. 872. 
Annotations : — Apld. Potter v. Potter (J892), 67 L. T. 721. 

Refd. Morgan v. Morgan C1^69), L. It. 1 P. Sc D. 614 ; 

McCord v. McCord (1875), L. It. 3 P. Si D. 237 ; Whit- 
worth v. Whitworth, 11893] P. 85 ; Pcgg v. l’egg Sc Gowing 

(1904), 20 T. L. R. 353 ; Wyke v. Wyko, 11904] P. 149. 

3523. -.] — A husband believing that 
his w r ife was dead married again, A subsequently 
discovered that his wife was alive A had com- 
mitted adultery : — Held : notwithstanding the 
bigamy, he was entitled to a dissolution of his 
marriage. — Freegard v. Freegard, Oowper A 
Lucas (1883), 8 P. D. 186 ; 52 L. J. P. 100 ; 32 
W. R. 95. 

Annotations : — Apld. Potter v. Potter (1892), C7 L. T. 721. 

Refd. Symons v. Symons, [18971 P. 167. 


3524. .] — The wife petitioned for a 

divorce. She married resp. in 1870, A he deserted 
her in 1873. She, believing him to be dead, 
contracted a bigamous marriage with T., i^L 1889, 
A lived with him as his wife until June, 1892, when 
she heard that resp. was alive. She thereupon 
separated from T. A commenced this suit, which 
was undefended : — Held : she was entitled to a 
decree dissolving her marriage with resp. — 
Potter v. Potter (1892), 67 L. T. 721 ; 1 R. 499. 

3525 . Disappearance fbr four years.] — 

A w'ife, not having seen her husband for about four 
years, married again, while her husband was still 
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alive. The wife subsequently petitioned for a 
divorce on the grounds of his desertion & adultery, 
& his adultery was proved : — Held : in the cir- 
cumstances petitioner had lost her right to ask the 
ct. to exercise its discretion in her favour 6c the 
petition must be dismissed. — O res wick v. Cres- 
WICK (1910), 32 T. L. R. 077. 

3526. Adultery continued after know- 

ledge of respondent’s existence — Warning by 
solicitors.] — Hynes v. Hynes & Lake (1904), 20 
T. L. R. 781. 

3527. : Delay in bringing suit.] — 

Pegg v . Pegg & Cowing (1904), 20 T. L. R. 353. 

ix. Proof of Adultery . 

3528. Less than to support petition.] — Leicester 
(Lord) v. Leicester (Lady) (1737), cited 1 Hag. 
(Jon. at p. 153 ; 101 E. R. 508. 

Annotations : — Reid. Astley v. Astlcy (1828), 1 Hog. Ecu. 
714 ; Sopwitk v. Sopwith (I860), 2 Sw. & Tr. 160 ; Hodg- 
son v. Hodgson (1006), 63 W. 11. 623. 

3529. Whether proof of solicitation sufficient.] — 

In a suit for adultery, solicitation of chastity not 
proved by the adverse party ; & if proved might be 
doubtful whether it could be considered as a bar 
to a sentence of divorce. — C hettlm v . Chkttle 
(1821), 3 Phiffim. 507 ; 101 E. R. 1399. 

Annotations : — Refd. Eldred v. Eldred (1840), 2 Curt. 37C; 
Cocksedgo v. Cocksedgo (1841), 1 Rob. Eccl. 00. 


x. Other Cases . 

3530. Adultery with full knowledge of offence.] 

— The ct. will not exercise its discretion in favour 
of a husband who is petitioning for a divorce, 6c 
who lias himself committed adultery, if petitioner’s 
misconduct was committed by him with full 
knowledge that lie was committing adultery. — 
Craven v. Craven 6c Robinson (1900), 20 
T. L. R. 4. 

3531. Before & after King’s Proctor’s Inter- 

vention.] — Where petitioner has not only com- 
mitted adultery prior to the King’s Proctor’s 
intervention, but has also committed adultery 
subsequent to the King’s Proctor’s plea 6c after 
lie (or she) knew that it was wrong to do so, the 
ct. will not exercise its discretion in petitioner’s 
favour 6c grant a decree under Matrimonial 
Causes Act, 1857 (c. 85), s. 31. — Lingiiam. v. 
Lingham (1910), 64 Sol. Jo. 117. 

3532. Adultery after filing of petition.] — Drum- 
mond v . Drummond, No. 3158, ante. 

3533. Adultery after decree for judicial separa- 
tion.] — Matrimonial Causes Act, 1857 (c. 85), s. 29, 
imposes on the ct. of the judge ordinary the 
obligation to inquire into any countercharge made 
against any person petitioning for a divorce. 

Adultery, alleged to have been committed by 
petitioner at any time during the marriage, in 
which term is included the period between a 
decree for a divorce a mensd et thoro , 6c the actual 
dissolution of the marriage, is a countercharge 
into which the ct. is so bound to inquire. 

If such adultery has been committed between 
the time when a decree for a divorce a niensd et 
thoro , under the old law, was pronounced, 6c the 
time when a petition under Matrimonial Causes 
A.ct. 1857 (c. 85), was presented, praying for a 
dissolution of the marriage, the judge ordinary, 
ou being duly informed thereof, is “ not bound ” 
under sect. 31 to dissolve the marriage. Qu. : 
whether he may, in his discretion, dissolve it. 

The Queen’s Proctor under Matrimonial Causes 
Act, 1800 (c. 144), can only intervene in his official 
capacity in a case of collusion, 6c whero no case of 


collusion has been made out he merely appears to 
show cause against the decree nisi as one of the 
public, 6c the ct. has no jurisdiction to award him 
costs. — Lautour v. Queen’s Proctor (1804), 10 
H. L. Cas. 085 ; 33 L. J. P. M. & A. 89 ; 10 L. T. 
198 ; 10 Jur. N. S. 325 ; 12 W. R. 011 ; 11 E. R. 
1193, H. L. ; varying 8. C. sub nom . Latour v. 
Latour & Weston (1801), 2 Sw. 6c Tr. 524. 

Annotations : — Consd. Pullen v. Pullen (1920), 123 L. T. 
203 ; Tickner v. Tickner, [1924] P. 118. Refd. Gippa r. 
Uipps (1864), 11 H. L. Cas. 1 ; Masters v. Masters (1864), 
4 Now Rep. 200 ; Clarke v. Clarke & Clarke (1865), 3 
L. J. P. M. & A. 94 ; Wilson v. Wilson (1866), L. R. I 
P. & D. 180 ; Conradi v. Conradi (1867), L. R. 1 P. & 1>. 
391 ; During v. Doring (1868), L. R. 1 P. & D. 531 ; 
Morgan v. Morgan Sc Porter (18G9), 38 L. J. 1*. Sc M. 41 ; 
Vivian v. Vivian (1870), L. R. 2 P. & D. 100 ; Hudson r. 
Hudson (1875), 1 P. D. 65 ; Symons v. Symons, [1897 J 
P. 167 ; Evans v. Evans & Elford, [1906] P. 125 ; Higgins 
v. King’s Proctor, King’s Proctorv. Carter, [11)10 J P. 151 ; 
Hines v. lUnos & Burdett, [1918] P. 364. 

3534. Adultery after decree nisi — Before decree 
absolute.] — Huese v . Hulse 6c Tavernor, No. 
5097, post. 

3535. Adultery with respondent — Before previous 
marriage dissolved.] — In 1878 the husband ob- 
tained a decree nisi against his first wife. Before 
decree absolute he married the present resp. The 
Queen’s Proctor not opposing, the decree was 
afterwards made absolute. Petitioner 6c resp. 
subsequently went through a fresh ceremony of 
marriage. Upon a petition by the husband : — 
Held : he was entitled to have this marriage dis- 
solved by reason of liis wife’s adultery, 6c his 
claim to relief was not barred by reason of his 
adultery committed prior to the final dissolution 
of the first marriage. — Styles v. Styles 6c Jack- 
son (1890), 02 L. T. 613. 

3536. Adultery found in previous suit — Whether 
conclusive.] — Conradi v. Conradi, Worrall 6c 
Way, No. 2764, ante. 

3537. Petitioner cited as co-respondent 

in previous proceedings.] — (1) Where petitioner 
presented his petition for dissolution of marriage 
6c it was pleaded that he had been cited as a co- 
resp. in a previous suit & found guilty by a jury 
of adultery 6c cast in damages, it was held that 
petitioner in his own suit was entitled to deny 
that adultery, the finding of which, in the previous 
suit, was not conclusive against him in his own. 

(2) W'here it may not be in the interests of any- 
body to put the evidenca of such adultery before 
the ct. in the second suit, vhe ct. will communicate 
with the King’s Proctor, who can intervene in that 
suit if he so desires. — Partington v. Partington 
& Atkinson, [1925] P 34 ; 91 L. J. P. 49 ; 132 
L. T. 495 ; 41 T. L. R. 174 ; 69 Sol. Jo. 294. 

3538. Condonation by cohabitation — Re- 

spondent convicted for rape.] — A husband ob- 
tained a decree ?iisi for a dissolution of marriage, 
ou the ground of his wife’s adultery ; but, upon 
the intervention of the Queen’s Proctor, the decree 
nisi was rescinded, on the ground of the adultery 
& cruelty of petitioner. The parties afterwards 
resumed cohabitation, 6c the husband committed 
fresh acts of cruelty. He was afterwards sentenced 
to ten years’ penal servitude for a rape upon a girl 
under twelve years of age. The ct., in the exercise 
of its discretion, pronounced a decree nisi for 
dissolution of the marriage on the wife’s petition, 
notwithstanding her previous adultery. — Collins 
v. Collins (1884), 9 P. D. 231 ; 53 L. J. P. 110 ; 
33 W. R. 170. 

Annotations : — Refd. Boucher t\ Bouchor & Judd (1892), 67 
L. T. 720 ; Symons v . Symons, [1897] P. 167. 

(b) In Suits for Judicial Separation . 

Adultery of respondent — As matrimonial offence.] 

-See Part XIII., Sect. 5, sub-sect. 3, ante. 
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Husband and Wipe. 


Seel. 7. — Bar 8 to relief : Sub-sect. 4, 1). (b) (c).] 

3539. General rule.] — (1) A judicial separation 
can only be granted where petitioner comes to the 
ct. with a pure character, & is free from all matri- 
monial misconduct. Accordingly where a husband 
& wife had both been found guilty of adultery, & 
the husband had also been found guilty of cruelty : 
— Held : the ct. had no jurisdiction to make a 
decree of judicial separation on the ground of 
such cruelty, however aggravated its character 
might be. 

(2) A husband & wife who were married before 
1882, presented cross-petitions for dissolution of 
marriage, the wife’s petition being presented beforo 
that of her husband. They were both found 
guilty of adultery, & the husband was also found 
guilty of cruelty of an aggravated character. The 
judge refused to decree dissolution of marriage, 
but granted the wife a decree for judicial separa- 
tion, & gave her her costs. The husband having 
appealed, the Ct. of Appeal discharged the order 
for judicial separation : — Held : the wife was 
entitled, notwithstanding her adultery, to her 
costs both in the ct. below te on the appeal. 
i Sernble : if the wife had been herself applt., & had 
been unsuccessful, she would not have had her 
costs of the appeal. Qu. : whether the Hulcs of 
the Divorce Ct. as to the wife’s costs are applicable 
to women married since Married Women’s Property 
Act, 1882 (c. 75). — Otway v. Otway, Otway v. 
Otway & Hoffer (1888), 13 P. D. 14 1; 57 
L. J. P. 81 ; 59 L. T. 153 ; 4 T. L. K. 523, 534, 
C. A. 

Annotations : — As to (1) Distd. Duplany v. Duplany, [1892] 
p. 53. Consd. Gooch v. Gooch, [1893] P. 99 ; Hodgson 
v. Hodgson & Turner, [1905] P. 233. Folld. Everett v. 
Everett & McCullum, [1919] P. 298. Refd. Stoker v. 
ytoker, Skidmore & Murray, Stoker v. Stoker (1889), 60 
L. T. 400 ; Dixon v. Dixon (1892), 67 L. T. 394 ; Synge 
v. Synge, [1900] P. 180 ; Constantinidi v. Constantinidi 
& Lance, [1903] P. 246. As to (2) Apld. Earnshaw v. 
Eanishaw, [1896] P. 160. Refd. Hall v. Hall, [1891] P. 
302 ; Ash v. Ash, 11893] P. 222 ; Bet ton -Plight v. Betton- 
Bright, 11920J P. 338 ; AbrahuniB v. Buckley, [1924] 1 
K. B. 903. 


3540. .] — A wife living in an adulterous 

alliance, even though brought about by the pro- 
curement or connivance of her husband, cannot 
maintain against him a suit for judicial separation. 
The husband’s connivance does not take such a 
case oiit of the general rule laid down in Otway 
v. Otway , Otway v. Otway & H offer , No. 3539, 


ante. 

A husband petitioned for divorce on the ground 
of his wife’s adultery. The ad ultery was ad mitted , 
but the wife pleaded condonation, connivance & 
conduct conducing, & she brought counter 
charges of cruelty, & prayed for judicial separa- 
tion. At the date of the petition she was still 
living in adultery. The judge found that the 
wife’s charges of cruelty against the husband were 
proved, & dismissed the petition. He granted 
judicial separation to the wife on the ground of 
the husband’s connivance : — Held : the case 
must be decided on principles & rules as nearly as 
may be conformable to those on which the old 
Ecclesiastical Cts. would have acted, & that those 
Cts. would never have given relief to a wife under 
such circumstances. — E verett v. Everest & 
McCullum, [1919] P. 298 ; 88 L. J. P. 130 ; 121 
h. T. 503 ; 35 T. L. It. 013 ; 03 Sol. Jo. 082, C. A. 

Annotation Refd. Pullen v. Pullen & Holding (1920), 123 
L. T. 203. 


3541. Whether adultery a bar- Petition on 
ground of cruelty — Adultery since commencement 


of suit.] — Drummond v. Drummond, No. 3158, 
ante. 

3542. Petitioner without need of 

court’s protection.] — The ct. refused to grant a 
decree of judicial separation on the ground of the 
husband’s cruelty in a case where the wife had 
committed adultery, being of opinion that she 
did not require the protection of the ct. Qu. : 
whether the ct. can in any case grant a decree of 
judicial separation on the ground of cruelty to a 
wife who has been guilty of adultery. — G rossi v. 
Grossi (1873), L. R. 3 P. & D. 118 ; 42 L. J. P. 
& M. 69 ; 28 L. T. 371 ; 21 W. R. 551. 

Annotation : — Consd. Everett v. Everett & McCullum, [19191 

P. 298. 

3543. Aggravated cruelty.] — Otway 

v. Otway, Otway v. Otway & Hoffer, No. 3539, 

ante. 

3544. — — No conducement to adultery.] — 

Where petitioning wife has committed adultery & 
resp. husband has been guilty of adultery & 
cruelty, the ct. should not exercise its discretion 
by granting a decree nisi for divorce unless the 
white’s conduct w r as caused directly by the hus- 
band’s cruelty & adultery, but it may, with the 
wife’s assent, grant a decree of judicial separation. 
— Belcher v. Belcher (1919), 35 T. L. R. 581. 

3545. When condoned — Gross adultery by 

respondent.] — A suit for restitution of conjugal 
rights being commenced by the wife, the husband 
pleaded her adultery in bar, & prayed a separa- 
tion ; the wife then charged the husband with 
adultery, & prayed a separation. The ct. being 
of opinion that the wife had been guilty of very 
gross adultery, & that the husband’s adultery with 
one person long anterior had been fully condoned, 
pronounced for a separation, at the prayer of the 
husband. — Anichini v. Anichini (1839), 2 Curt. 
210 ; 163 E. R. 387. 

Annotations: — Consd. Seaver v. Scaver (1846), 2 Sw. & Tr. 

App. II., 665; Hope v. Hope (1858), 1 Sw. & Tr. 91. 

Folld. Seller v. Seller (1859), 1 Sw. & Tr. 482 . Expld. 

Goode v. Goode & Ilamson (1861), 2 Sw. & Tr. 253. 

Consd. Lauiour v. Her Majesty's Proctor (1864), 10 

H. L. Cas. 085 ; Morgan v. Morgan (1869), L. It. 1 P. & D. 

644 ; McCord v. McCord (1875), L. It. 3 P. 6c D. 237 ; 

Symons v. Symonn, [18971 P. 167 ; Everett v. Everett A 

McCullum, [1919] 1*. 298 ; Pullen v. Pullen & Holding 

(1920), 123 L. T. 203. Refd. Gooch v. Gooch, [1893 1 

}*. 99 ; Evans v. Evans & Elford, [1906 J P, 125 ; Wain r. 

Wain & Eve (1909), 101 L. T. 815 ; Munzer v. Munzer ^ 

Swain (1912), 28 T. L. B. 596 ; Woltereck v. Woltereck A: 

Walters, [1912J P. 201. 

3546. Cohabitation after previous 
decree.] — A wife petitioned for judicial separation 
by reason of her husband’s adultery, setting forth 
in the petition a sentence of divorce a mensd ct 
tkoro obtained by the husband in 1833 by reason 
of her adultery, after which the parties were 
reconciled & cohabited together. On demurrer 
to this petition ; — Held : the adultery of peti- 
tioner having been condoned was no bar to her 
present suit. — Seller v. Seller (1859), 1 Sw. & 
Tr. 482 ; 28 1.. J. P. & M. 99 ; 34 L. T. O. S. 46 ; 
23 J. P. 471 ; 5 Jur. N. S. 686 ; 8 W. R. 5 ; 161 
E. R. 823. 

Annotations: — Consd. Everett r. Everett 8c McCullum, 

[1919] P. 298. Refd. Bemsteiu v. Bernstoiu, 11893 J 1*. 

292 ; Gooch v. Gooch, [1893J P. 99. 

3547. — 5 Continued to & existing at date 

of proceedings.] - Everett v. Everett & McCul- 
lum, No. 3540, ante . 

3548. Covenant in separation deed not 

to sue for antecedent offences.J — A husband & wife 
had separated in 1886 under a deed which con- 
tained the following clause : “ No proceedings 
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shall be commenced or prosecuted by or on behalf 
of either party against the other in respect of any 
cause of complaint whicli now exists or has arisen 
before the date of these presents.” In 1890 the 
wife presented a petition for judicial separation 
on the ground of adultery committed in the years 
1889 & 1890, & the husband in his answer charged 
his wife with adultery committed in the years 
1884 & 1885. At the trial both parties were 
found guilty of adultery : — Held : the covenant 
in the deed of separation was not equivalent to 
condonation, & it did not preclude the husband 
from pleading in answer to his wife’s petition 
adultery committed by her before the date of the 
deed. — G oocii v. Gooch, [1893J 1\ 99 ; 62 L. J. P. 
73 : 68 L. T. 462 ; 41 W. R. 655 ; 9 T. L. It. 
308 ; 1 B. 516. 

Annoiation : — Refd. Everett v. Everett & McOillum, 1 1 9 1 0 J 

1\ 298. 

3549. - Where not condoned — Petitioner’s 
adultery subsequent to respondent’s.] — Divorce, 
by reason of adultery, barred by the compensatio 
criminis , committed even after the adultery of 
deft. Recrimination sustained. — Proctor v. 
Proctor (1819), 2 Hag. ('on. 292 ; 161 E. B. 747. 

Annotations : — Apld. Astley v. Astley (1828), 1 Hag. Ecc. 

714. Consd. Soaver v. Seuver (J 840), 2 Sw. 6c Tr. App. 11., 

005 ; 11 opt* v. Hope (1858), 1 Hw. 6c Tr. 94 ; Everett r. 

Everett 6c McCullmu, 11919] P. 298. Refd. Drummond, v. 

Drummond (1801), 80 L. J. 1*. M. & A. 177; Otway v. 

Otway (1888), Hi 1'. D. Ill ; Symons v. Symons, [18971 

P. 107; Constant inidi v. Constantinidi, [1908] P. 240 ; 

Hodgson v. Hodgson 6c Turner (1905), 53 W. R. 028 ; 

Evans v. Evans 6c Elford, [1900] 1*. 125 ; lirooking- 

Phlllips v. Hrooking-Pbillips, 11918] P. 80. 

3550. When adultery connived at.]— 

Everett v. Everett & McCollum, No. 3540, 
ante. 

3551. Suit by husband— Cruelty by wife.] — A 

suit having been instituted by a husband for a 
judicial separation from his wife on the ground of 
her cruelty, the latter, besides traversing the 
charge, pleaded that the husband had been guilty 
of adultery. On an application to the ct. by 
petitioner's counsel on motion to strike out; so 
much of resp.’s answer as contained the recrimi- 
natory charge, it was refused, the proper course 
being to demur to the plea.- Hall v. Hall (1863), 
2 New Bop. 85 ; 32 I J. P. M. & A. 1 1 7 ; 11 W. B, 
810. 


(c) In Suits for Kent itution of Conhtgal Rights. 
Defences to suit for restitution of conjugal 
rights, sec Part XI II., Sect. 5, sub-sect. 1, E., 

ante. 

3552. Whether adultery a bar.] — Sa vile’s 
Case (1740), cited in 1 Add. at p. 412 ; 162 E. B. 
146. 

Annotations: — Consd. Best v. Best (1828), 1 Add. 411. 
Refd. Clowos v. Jones (falsely called Jones) (1843), 3 Curt. 

1 85. 

3553. .] —Denniss v. Denniss (1808), 2 

Bob. Eccl. 268, n. ; 3 Hag. Ecc. 348, n. ; 163 
E. B. 1313. 

Annotations: — Refd. Phillips v. Phillips (1846), 4 Notes of 
Cases, 523 ; Soaver v. Seaver (1846), 2 Sw. & Tr. 665 ; 
Connelly v. Connelly (1850), 2 Rob. Eccl. 201. Mentd. 
Chambers v. Chambers (1810), 1 Hag. Con. 439. 

3554. .] — Mortimer v. Mortimer, No. 

3313, ante . 

3555. .]— Barlee v. Barlee, No. 2463, 

ante. 

3556. .] — Geils v. Geils, No. 2464, ante. 

3557. Where both parties guilty of offence.] 

— Naylor v. Naylor (1777), cited 1 Hag. Ecc. 
722 ; 162 E. B. 731. 

Annotations : — Distd. Astley v. Astley (1828), 1 Hog. Ecc. 
714. Consd. Hope v. Hope (1858), 1 Sw. & Tr. 94. Refd. 
Soaver v. Seaver (1846), 2 Sw. & Tr. App. II., 665. 

J. — VOL. XXVII. 


3558. .] — Anichint v . Antcttini. No. 

3545, ante. 

3559. Doctrine of compensatio criminis 

not applicable.] — The doctrine of the canon law 
that, where husband & wife have both been guilty 
of adultery, there is a compensatio criminum & 
both are restored to the position of innocent parties, 
is not part of the law of England. Therefore, a 
suit for restitution of conjugal rights cannot be 
sustained by a wife who has committed adultery, 
although the husband also has committed adultcrv. 
—Hope v. Hope ( 1 858), 1 Sw. & Tr. 04 ; 27 L. J. P. 
& M. 43 ; 31 L. T. O. S. 138 ; 22 J. P. 308 ; 4 
Jur. N. S. 515 ; 0 W. B. 585 ; 164 E. B. 644. 
Annotations : — Consd. Seller v. Seller (1859), 1 Sw. & Tr. 

482 ; Wilson v. Glossop (1887), 19 Q. B. D. 379. Folld. 

Brooking-Phillips v. Brooking-Phillips, [1913] P. 80. 

Retd. Everett v. Everett 6c McCullimi, 11919] P. 298. 

3560. .] — A wife petitioned for 

restitution of conjugal rights. The husband in 
Ids answer alleged adultery against her. In reply 
the wife denied the charge, & further pleaded that 
the husband had been guilty of adultery. A 
summons was taken out by the husband asking 
that the paragraphs in the reply relating to the 
allegations of adultery against him should be 
struck out as irrelevant : — Held : the paragraphs 
must be struck out, as a decree for restitution 
would not be granted to a wife guilty of adultery, 
& the principle of compensatio criminis would not 
be adopted by the ct. — B rooking-Phillips v. 
Brooking-Phillips, [1913] P. 80 ; 82 L. J. P. 
57 ; 108 L. T. 397 ; 29 T. L. R. 288, C. A. ; 
affg. S. C. sub nom. P. v. V. (1912), 107 L. T. 721. 

Annotation : —Refd. Wield ns v. Wickins (No. 2), [1918] 

P. 282. 

3561. No acquiescence by respondent.]-- 

Burgess v. Burgess (1817), 2 Hag. Con. 223; 
161 E. B. 723. 

A n flotation : — Distd. Grover v. Grover (1836), 5 Notes of 

Cohen, 163. 

3562. Not condoned or concealed.] — (1) To 

a suit for restitution of conjugal rights brought by 
tins wile, the husband pleaded in a responsive 
allegation the adultery of the wife. The acts 
pleaded wore in substance ite form the same as had 
been previously alleged by the husband in a suit 
for divorce, in which the libel was rejected : — 
Held : the defence being one which the husband 
had a right to set up in b#r to the wife’s suit, & 
the acts charged being sufficiently specific to entitle 
him, if not condoned or concealed, to allege them 
as grounds for a charge of divorce in such a suit, 
he was entitled to plead them by way of responsive 
allegation. 

(2) Semblc : if the acts of adultery charged are 
sufficiently circumstantial to admit of proof, it 
is not necessary to specify time & place. — M oore 
v. Moore (1840), 3 Moo. P. O. C. 84 ; 13 E. B. 39, 
P. C. 

Annotations : — As to (1) Consd. Sopwith v. Sopwith (1860), 

2 Sw. 6c Tr. 160. Refd. Soaver v. Seavor (1846), 2 Sw. & 

Tr. 665 ; Staco v. Staco (1868), 37 L. J. P. 6c M. 51 ; 

Russell v. Russell, [1895] P. 315. 

3563. Adultery subsequent to separation.] 

— In a wife’s suit for restitution of conjugal rights, 
the husband pleaded that he had been induced to 
marry her on a false representation that she was 
pregnant by him ; that she had, since their 
separation, committed adultery ; & that he was 
not able to maintain her. The ct. ordered the 
first plea to bo struck out, & allowed the second 
to stand. The charge of adultery it directed to be 
pleaded in the usual manner with particulars. — 
Green v . Green (1869), 21 L. T. 401. 

3564. Suspicion of adultery.]— Burroughs ?\ 
Burroughs, No. 2457, ante. 


B B 
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Sect. 7. — Bars to relief : Sub-sect. 4, D. (d) ct* (c)> 

EJetya ( 6 ),] 

(d) In Suits for Nullity of Marriage . 

Marriage voidable for impotence.] — See Part 
XIII., Sect. 3, sub-sect. 2, ante. 

3565. Whether adultery a bar.] — (1) The hus- 
band brought a suit of nullity of marriage, by 
reason of impotency, against the wife, who pleaded 
in answer matters in contradiction to the husband’s 
case & also the adultery of the husband : — Held : 
it was not competent to the wife to plead the 
husband’s adultery at that stage of the cause. 

(2) [Counsel] pressed the ot. not to order an 
inspection. I am very sensible how painful this 
must be to any lady, & certainly would make no 
such order save ex debito justitiac. If the allega- 
tion had pleaded merely matters in bar, not putting 
in issue the malformation, I might have deliberated 
whether I would not have delayed ordering the 
inspection until publication had passed as to the 
plea in bar, for if that plea were good & proved 
there would have been an end of the suit ; but 
this allegation puts in issue the malformation & 
all the facts to prove the contrary : how is it 
possible I could receive evidence on one side, & 
not legal evidence on the other ? . . . There is 
still an additional reason. Deft, has brought 
with reference to this very question of malfor- 
mation a most serious charge against pltf. 81ic 
has charged him with having caused an appear- 
ance of malformation, by giving her the venereal 
disease. Surely it would be against all justice to 
allow that article to go to proof & not permit pltf. 
by the only possible iirocess to rebut that charge 
& prove his original case (Dr. Lusiiington).-- 
Anon. (1857), Dea. & Sw. 295 ; 5 W. It. 750 ; 104 
E. R. 581. 

Annotation : — Generally, Reid. M. (otherwise D.) v. D. (1SS5), 
10 P. D. 75. 

3566. .] — A plea to a petition for a decree 

of nullity of marriage on the ground of the impot- 
ence of reap., that petitioner had committed 
adultery is irrelevant & will be struck out. — 
Tavebneb (falsely called Ditchfikld) v. Drrcn- 
FJEL d (1864), 4 New Rep. 28 ; 33 L. J. P. M. & A. 
105. 

Annotation : — Reid. G. v. M. (1885), 10 App. Cas. 174, n. 

3567. -.] — G. v. M. (1885), No. 3339, ante. 

3568. Sincerity.] — At the end of seven 

years’ cohabitation a marriage had not been con- 
summated, through the impotence of the alleged 
husband. The alleged wife subsequently cohabited 
with another man, & upon the alleged husband 
discovering her misconduct she instituted a suit 
for nullity of marriage against him & he a suit for 
dissolution of marriage against her : — Held : the 
proof of impotence being clear her conduct did not 
show such a want of sincerity as to deprive her of 
her right to have the marriage annulled. 

(2) When the impotence is undoubted, mere 
delay is not sufficient to disentitle the injured 
party to relief . — M. (otherwise I).) v. D. (1885), 10 
P. IX 75 ; 64 L. J. P. 68 ; 33 W. R. 657. 

3569. — .] — (1) In order to raise the 

question of insincerity in a suit for nullity, it is 
necessary that the answer should specifically 
allege it. 

(2) Adultery may be alleged, &, if established, 
is material matter for consideration on the ques- 
tion of petitioner’s insincerity. 

(3) Petitioner is, however, not bound to answer 
questions tending to establish adultery. — S. 
(otherwise G.) v. S., [1907] P. 224 ; 76 L. J, P. 
118 : 23 T. L. R. 460 ; 61 Sol. Jo. 480. 

Annotation : — As to (3) N.F.I Hensley v. IHenHloy & Ncvin 
(1920), 122 L. T. 814. 


(e) In Suits claiming Damages only. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 48), s. 189. 

3570. Petitioner barred — Unless discretion exer- 
cised in his favour.] — Cox v. Cox & Wards, No. 
2815, ante. 

E. Petitioner's Cruelty . 

(a) In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) (6). 

Cruelty of respondent — As matrimonial offence.] 
— See Part XIII., Sect. 5, sub-sect. 2, ante . 

3571. Whether pleadable in bar to charge of 
adultery.] — Forster v. Forster, No. 3403, ante. 

3572. .] — Moorsom v. Moorsom, No. 3082, 

ante. 

3573. .] — Cruelty is not a bar to a charge 

of adultery, but may be pleaded as introductory 
to the history of an adulterous intercourse.-- 
Arkley v. Arkley (1821), 3 Phillim. 500 ; 101 
E. R. 1397. 

Annotations : — Reid. Kldred v. Eld rod 0810), 2 Curt. 270 ; 

(Jocksodgo v . ('Oeksedgo (1814), 3 Notes of Oases, 218. 

3574. .) — (1) Cruelty cannot be pleaded 

by the wife in bar of a charge of adultery. 

The wife having failed in a charge of adultery 
& a recriminat ing plea having been proved by the 
husband cruelty the introduction of the wife 
to a female of loose character (the wife’s guilt 
not being connected witli such introduction] form 
no bar to his prayer for divorce. 

(2) Where the wife is charged witli adultery 
her conduct & declarations on a confession of 
guilt by the alleged parti reps cri minis being 
communicated to her are admissible evidence on 
behalf of the husband. — Harris v. Harris (1829), 
2 Hag. Ecc. 370 ; 102 E. R. 894 ; affd. y 2 Hag. 
Eccl. 511. 

Annotations : — As to (1) Folld. Dillon v. Dillon (1812), 3 

Curt. 8(i, 9(i. Consd. Hotltfdon v. Hodgson & Turner, 

[1905] 1\ 233. Reid. Otway v. Otway (1888), 57 L. J. P. 

81. As to (2) Refd. Graves v. Graves (1812), 3 Cart. 235. 

Generally , Reid. Itussoll v. Russell (1897), Gti L. J. I*. 122. 

3575. Coupled with plea of adultery.] — 

In a suit for divorce by reason of the wife’s 
adultery, an allegation on her behalf, pleading 
cruelty by the husband, coupled with a charge 
of adultery, as a foundation for a prayer of 
separation against the husband, admitted. 

There can be no doubt that cruelty is not 
pleadable as a bar to adultery ; but it is not clear 
that cruelty, coupled with other circumstances, 
may not be pleaded as a foundation for a sentence 
of separation (Sir II. Jenner). — Eldred v. 
Eldred (1846), 2 Curt. 376 ; 163 E. R. 445. 
Annotation : — Folld. Cocksodgt; v. Cocksodge (1814), 1 Rub. 

Ecol. 90. 

3576. .J— Dillon v. Dillon, No. 4008, post. 

3577. .]— Cocksedge v. Oocksedge, No. 

3598, post . 

Cruelty as bar to relief — In petitions for dis- 
solution of marriage.] — See, now , Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 178 ; Part XIII., Sect. 7, sub-sect. 4, E. (6), 

post. 

(b) In Suits for Dissolution of Marriage. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178. 

3578. ^ Discretionary^ bar.] —A remaining charge 
is that* of cruelty. & On this plea the question 
might arise, whether a party would be entitled to 
bar her husband from his remedy of divorce for 
adultery, proved against her, by the plea of 
cruelty. # I am inclined to think, that she would 
not. It is certain, that the wife has a right to 
say, “ You shall not have a sentence against me 
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for adultery, if you are guilty of the same offence 
yourself.” The received doctrine of compensation 
would have that effect, because both parties are 
in eodem delicto ; but this is not so in recrimination 
of cruelty ; the delictum is not of the same kind. 
If the wife was the prior petens in a suit of cruelty, 
I do not know, that she would be barred by a 
recrimination of that species ; for the considera- 
tion would be very different ; the ct. might not 
oblige her to cohabitation, which would be 
dangerous. Here the husband is the prior petens 
in a suit of adultery, & I take the general doctrine 
to be, “ that a wife cannot plead cruelty as a bar 
to divorce, for her violation of the marriage-bod ” 
(Sir William Scott). — Chambers v. Chambers 
(1810), 1 Hag. Con. 439 ; 161 E. R. 010. 
Annotations: — Consd. Eldrcd v. Eldrcd (1840), 2 Curt. 370. 

Folld. Dillon v. Dillon (1842), 8 Curt. 86, 06. Consd. 

Oocksedg© v. Cooksodge (1844). 1 Rob. Reel. 90. Reid. 

Otway v. Otway (1888), 13 P. D. 141 ; Hodgson v. Hodg- 
son & Turner (1905), 53 W. R. 623 ; Everett v. Everett 

& MoCulluin, [1919] P. 298. 

3579. By what cruelty petitioner barred -Cruelty 
conducing to respondent’s misconduct.] — The 

jury having found on the issues submitted to them 
in a suit for dissolution of marriage by the hus- 
band against the wife that resp. was guilty of 
adultery, & petitioner guilty of cruelty to resp. 
brought on by her drunkenness, the ct. made a 
decree dissolving the marriage. 

Semitic ; the cruelty contemplated by Matri- 
monial Causes Act, 1857 (c. 85), s. 31, will in most- 
cases be taken to mean such cruelty as has led to 
the adultery alleged in the petition. — Pearman v. 
Pearman & Burgess (1860), 1 8vv. & Tr. 601 ; 29 
L. J. P. M. & A. 54 ; 1 L. T. 415 ; 8 W. R. 274. 

Annotations: — Consd. Edwards v. Edwards, [1894] P. 33; 

Symons v. Symons, [1897] P. 167 ; Pryor w. Pryor, [1900] 

P. 157 ; Wicklns v. Wickins, [1918] P. 265. Refd. Parry 

v. Parry, [1896] P. 37. 

3580. .] — Decree dissolving the mar- 

riage pronounced in favour of a husband who had 
been convicted by justices of an aggravated 
assault upon his wife, Sc against whom a separation 
has been thereupon made. 

Tlie rule with reference to cruelty has been, 
that if it should appear that the conduct of the 
husband has been such as to conduce to the wife’s 
fault, then that has been sternly visited upon him. 
In other cases where that has not been so plain, 
a decree has been made witli some provision for 
the guilty wife. ... I think on the whole that I 
can pronounce this decree. It is quite true that 
the magistrate seems to have convicted this man 
of what appears to be an aggravated assault. 
It is also true that the magistrate was obliged to 
so convict him, in order to grant a separation to 
the wife. The petitioner seems to have paid the 
allowance regularly, until he found out his wife’s 
adultery (Jeune, J.). — Seroent v. Sergent & 
Weaver (1891), 64 L. T. 236. 

3581. .] — The discretion conferred 

upon judges of the Divorce Court by Matrimonial 
Causes Act, 1857 (c. 85), s. 31, is not an absolute 
or arbitrary, but a judicial discretion, & is intended 
to be exercised in conformity with the former 
practice of the House of Lords. Cruelty on the 
part of petitioner, ha order to bar a claim for a 
divorce, must either have led to the adultery of 
the resp., or be entirely wanton Sc unprovoked 
in its character. 

In considering what terms should be imposed 
upon petitioner who has been found guilty of 
cruelty towards resp. the ct. takes into considera- 
tion all the facts of the particular case before it, 



were very small & uncertain, & resp.’s parents, 
whose character Sc goodwill were unquestioned, 
had offered to look after the only child of the 
marriage, the ct. in granting a decree, assented to 
an arrangement which had been arrived at between 
the parties subsequently to the verdict, whereby 
the formal custody of the child was given to reap. 
Sc no allowance was ordered against petitioner. — 
Pryor v . Pryor, Cowie & Macdonald, [1900] 
P. 157 ; 09 L. J. P. 99. 

Annotation : — -Consd. Squire v. Squire, [1905] P. 4. 

3582. .] — (1) In order that the ct. 

should exercise its discretionary power under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, to 
deprive a husband, petitioning for a divorce on 
the ground of his wife’s adultery, of his decree, on 
the ground that lie has himself been guilty of 
cruelty, it is not of itself a material circumstance 
that the conduct of petitioner caused the separa- 
tion of the parties antecedent to the adultery of 
the wife. The cruelty of the husband must con- 
duce to, if it does not cause, tho adultery of the 
wife ; & if that adultery is, in the opinion of 

the ct., brought about by other causes than 
the cruelty of the husband, for example, the 
habits Sc inclination of the wife, the husband 
who has been guilty of cruelty is nevertheless 
entitled to his decree. 

(2) The object of the ct. in ordering a provision 
for a guilty wife is that she should be protected 
from temptation <fc lead a respectable life ; at 
the same time, a husband should not be called 
upon to support a wife who is leading an immoral 
life, Sc on this ground, as well as for the protection 
of the wife, the provision for her should be limited 
dum casta . 

In the view I take of this class of case, it is 
material that the dum casta clause should be 
inserted. The wife should know Sc should be made 
to feel that her livelihood depends upon her 
leading a chaste life in the future. In cases where 
the wife has not been proved to have committed 
adultery I should be slow to insert the dum casta 
clause. 

Although I do not lay so much stress upon 
the dum sola clause, I think that, too, ought to be 
inserted, Sc that the husband ought not to be called 
upon to contribute to the support of his divorced 
wife if she should become the wife of another 
man (Jeune, P.). — Squire v. Squire & O’Cal- 
laghan, [1905] P. 4 ; 74 L. J. P. 1 ; 92 L. T. 472 ; 
21 T. L. R. 41. 

Annotations : — As to (2) Apld. Woodcock v. Woodcock A 

Codesido (1914), 111 L. T. 924. Refd. Ollier v. Ollier, 

[1914] P.240. 

3583. Cruelty not serious.] — Decree nisi 

granted to a husband, although the jury found that 
he had been guilty of cruelty. — Tannam v. Tan- 
nam, Beeson & Ballard (1897), 13 T. L. R. 
453. 

3584. Wanton & unprovoked cruelty.] — 

Pryor v. Pryor, Cowie & Macdonald, No. 3581, 

ante. 

3585. Not cruelty causing separation — 

Anterior to adultery.] — S quire v . Squire & 
O’Callaghan, No. 3582, ante. 

3586. Respondent’s conduct conducing to pe- 
titioner’s cruelty — Drunken habits.] — Pearman 
v. Pearman Sc Burgess, No. 3579, ante. 

3587 . ,] — Forrester v. Forrester 

(1884), Times , May 19. , 

Annotation : — Refd. Higgins v. King’s Proctor, Kin g a 

Proctor v. Carter, [1910] P. 151. 

3588 . .] — IJpon a husband’s petition 

for divorce on the ground of his wife’s adultery, 
where the adultery is fully established against her, 
but where she cross-petitions cruelty as having 

B B 2 
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been committed by her husband towards her, & 
where it appears that the wife is a. woman of 
drunken habits, & that what she alleges as violence 
lias been used upon her in consequence of her 
drunkenness, the ct. requires a very strong case 
to be made out against the husband in order to 
bar his right to relief from the marriage tie. 
Unless it is proved that he has been guilty of such 
gross violence towards her as the ct. cannot allow 
to be excused on the ground that he was provoked 
to it by her intemperance, the decree in his favour 
should not be withheld. — Forsyth v, Forsyth, 
Eccles & Foster (1890), 03 L. T. 203. 

8589. Respondent found in flagrante 

delicto.] — Smith v. Smith (1901), 45 Sol. Jo. 407. 

3590. Where cruelty condoned by respondent — 
Whether discretion exercised in petitioner’s favour 
— Communication of venereal disease.’ AVh.de y 
v, Wilde y & Ryder, No. 3478, ante. 

3591. Honest & straightforward 

account by petitioner.] — Wolteheck r. Wol- 
tereck & Walters, No. 3485, ante. 

3592. Sufficiency of proof of petitioner’s cruelty 
— -Former decree for judicial separation.] — The 
wife obtained in Mar. 1887, a decree for a judicial 
separation on the ground of cruelty, & was given 
the custody of her only child. On May 4, 1888, 
the husband was ordered to pay permanent 
alimony at the rate of £80 a year from the date of 
the decree. This he did not pay, although he had 
the means. On Sept. 17, 1888, a deed was exe- 
cuted by the husband & wife, by which the latter 
relinquished the custody of the child & all her right 
to alimony, in consideration of a lump sum of £75 
then paid to her by her husband. Some little 
time after that deed was signed the husband 
became aware that his wife was committing 
adultery with the co-resp., with whom she went to 
live. The husband then filed his petition, asking 
for the dissolution of his marriage : — Held : as 
the cruelty on the part of the husband was not of 
such a nature as would induce the ct. to withhold 
a decree, & as the deed of release was executed 
by the wife with her eyes open, the husband should 
not be refused the relief prayed, & a decree nisi 
should accordingly be pronounced in his favour. — 
Badham v. Badiiam & Gorst (1890), 02 L. T. 
663. 

Annotations : — Consd. Edwards r. Edwards, [ 1 S9-J I 1*. 33. 

Reid. Parry v. Parry, [1896] P. 37. 

3593. Conviction for aggravated assault 

Conviction necessary to grant separation.] — Ser- 
gent v. Sergent & Weaver, No. 3580, ante. 

3694 . Exercise of discretion on terms Allow- 
ance to wife.] — Sergent v. Sergent & Weaver, 
No. 3580, ante. 

3595. .] — Edwards v . Edwards & 

Francis, No. 3412, ante. 

3596. Custody of child to respondent.] 

— Pryor v . Pryor, Cowie & Macdonald, No. 
3581, ante. 

3597. Dum sola et dum casta clause.] 

— Squire v. Squire & O’Callaghan, No. 3582, 
ante. 

(c) In Suits for Judicial Separation . 

3598. On ground of adultery — Whether cruelty 
a bar.] — Cruelty is not pleadable by a wife in 
bar to a separation prayed by the husband by 
reason of her adultery ; but cruelty is pleadable 
by her in conjunction with a cross-petition of 
adultery against the husband. 

Qu. : whether if the proof of adultery fails on 


both sides, the wife will be entitled to a sentence 
of separation in the same suit, provided she prove 
cruelty. — Cocksedge v. Cocksedge (1844), 1 
Rob. Eccl. 90 ; 3 Notes of Cases, 218 ; 163 E. R. 
975 ; sub nom. Ooxsedge v. Coxsedge, 8 Jur. 
935. 

3599. — .] Lempriere v. Lemprierk 

& Koebel, No. 3440, ante. 

(d) In Suits for Restitution of Conjugal Rights. 

Defences for suit for restitution, see Part XIII., 
Sect. 5, sub-sect. 1, F., ante. 

3600. By what cruelty petitioner barred — Suffi- 
cient to found petition for judicial separation.] — 
In a suit for restitution of conjugal rights, no facts 
are sufficient to bar the proceeding, except such as 
would be sufficient to have entitled the party to a 
divorce on an original suit. 

“ I was of opinion nothing could be offered 
in bar to her living with her husband, but such 
facts as would entitle her to a divorce, in case 
she had brought a suit against him to be separated 
for cruelty” (Sir George Lee). — Holmes v. 
Holmes (1757), 2 Lee, 116 ; 161 E. R. 283. 

Annotation : — Consd. Russell v. Russell, [18971 A. O. 395. 

3601. Not accidental injuries In course of 

wrongful resistance- On minor acts.]*— Oltvkk v. 
Oliver. No. 2574, ante. 

3602. Personal violence or manifest danger 

— Not mere unkindness or unfounded fears.] ~ 

Barlee v. Barlee, No. 24(53, ante. 

3603. Conduct rendering cohabitation un- 

safe.] — To the wife’s petition for restitution of 
conjugal rights, the husband answered alleging 
violence of language & conduct on her part, & 
that he could not, without danger to his health, 
renew the cohabitation, but setting out no facts 
amounting to primd facie cruelty. 

The ct., it being the husband’s answer & the 
suit at his expense, declined to determine, until 
it had heard the evidence, whether the conduct 
attributed to petitioner amounted to legal cruelty, 
& held the answ r er sufficient. — Stage v. Stack 
(1868), 37 L. J. P. & M. 51 ; 18 L. T. 740 ; 10 
W. R. 1176. 

Annotation Consd. Russell i\ Russell, [ 1895 J P. 315. 

3604. .] — In a suit by a wife for 

restitution of conjugal rights the husband alleged 
that petitioner drank to excess, &, further, that 
she had been guilty of cruelty towards him. 
The jury found that petitioner had been guilty 
of physical violence to resp., but not of cruelty ; 
that petitioner drank to excess ; that it was not 
unsafe at the time resp. left petitioner for the 
parties to live together : — Held : a decree of 
restitution of conjugal lights should be refused. — 
Butland v. Butland (1913), 29 T. L. R. 729. 
Annotation Reid. Fisk u. Fisk (1920), 122 L. T. 803. 

3605. Charging respondent with unnatural 

offence.] — Russell v. Russell, No. 2661, ante. 

3606. Cruelty condoned — Not subsequently re- 
vived. | — Geils v. Geils, No. 2464, ante . 

F. Petitioner' 8 Desertion or Wilful Separation 
without Reasonable Excuse . 

(a) In Suits for Dissolution of Marriage . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) (c). 

Respondent’s desertion — As matrimonial offence.] 
— See Part XIII., Sect. 5, sub-sect. 3, ante. 

3607. “ Without reasonable excuse ” — General 
rule.] — The ct. will not dissolve a marriage on the 
ground of the wife’s adultery when satisfied that 
before the date of the adultery complained of, the 
husbandldeserted her without reasonable excuse. — 
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Yeatman v . Yeatman (1870), L. B. 2 P. & D. 
187 ; 39 L. J. P. & M. 77 ; 23 L. T. 283 ; 18 W. B. 
1088. 

3608. Equivalent to “ without reasonable 

cause ’ ’ — Separation without justification.] — 

Wiokins v . Wickins, No. 3292, ante . 

3609. Respondent submitting to indecent 

liberties with men.]— (1) Where the case of 
petitioner, in a suit for dissolution of marriage on 
the ground of adultery, has been proved, & the ct. 
do not find that he has been accessory to or con- 
niving at the adultery, or that there had been con- 
donation or connivance, they are bound to pro- 
nounce a decree dissolving the marriage, unless 
it is established affirmatively that petitioner has 
been guilty of one of the acts which, under the 
proviso to Matrimonial Causes Act, 1857 (c. 85), 
s. 31, give the ct. a discretionary power to refuse 
to dissolve the marriage. 

(2) Where it appears doubtful on the evidence 
in the suit wh ether or not the conduct of petitioner 
lias been such as to give the ct. such discretionary 
power, the ct. will, for the purpose of satisfying 
their minds, examine petitioner adversely under 
sect. 43, but will not in a suit instituted on the 
ground of adultery examine him or permit him 
to be examined for the purpose of proving his own 
case. After the ct. has examined petitioner 
adversely, his counsel will be permitted to suggest 
questions to petitioner for the purpose of clearing 
up what the ct. may have elicited adversely to the 
case. 

(3) Semblc : “ deserted,” in the proviso to 

sect. 31 is equivalent to “ left destitute.” 

(4) In a suit for a dissolution of marriage, on the 
ground of the wife’s adultery, it appeared from the 
evidence in support of the petition, that the hus- 
band had “ wilfully separated himself from his 
wife ” shortly after the marriage ; but it was 
doubtful whether or not he did so ” without 
reasonable excuse,” the only evidence as to the 
cause of the separation being a statement made 
by the wife, that “ her husband had left her 
because he had caught her with a young man.” 
The ct., thinking that petitioner might not have 
had reasonable excuse for leaving her, examined 
him, when it appeared that he had found her 
submitting to indecent liberties, & had immediately 
broken off all intercourse with her : — Held : as, 
under these circumstances, it did not appear 
affirmatively that there was not reasonable excuse 
for the separation, the ct. had no discretionary 
power, but were bound to dissolve the marriage. — 
Haswell v. Haswell & Sanderson (1859), L 

& Tr. 502 ; Sea. & 8m. 32 ; 20 L. J. L\ & M. 
21 ; I L. T. (59 ; 23 J. P. 825 ; 8 W. B. 70 ; 104 
E. It. 832. 

Annotations : — As to (4) Consd. Yeatman i\ Yealniau ( 1 H(>8 ), 

k. K. 1 P. & D. 4 Si) ; Wickins v. Wickins, [1918] P. 2 95. 

Reid. Oldroyd v. Oldroyd, |1896] P. 175 : Harriinan r. 

Harriman, [1909] P. 123 ; Fisk v. Fisk (1920), 122 L. T. 

S03. 

3610. Clandestine marriage of young girl — 

Petitioner sent abroad on discovery of respondent’s 
unsuitability.]— A., being only sixteen years of 
age, was privately married to B., aged thirty -six, 
without the consent of her family. On its being 
discovered that B. was an unsuitable husband for 
her, A. was removed to the Continent, Sc never saw 
him again. He made no attempts to procure 
cohabitation with her ; & subsequently contracted 
a bigamous marriage : — Held : there had been a 
reasonable excuse for the separation, Sc dissolved 
the marriage, on the ground of B.’s bigamy & 
adultery. — Du Teriieaux v. Du Terreaux (1859), 
1 Sw. & Tr. 555 ; 28 L. J. P. & M. 95 ; 23 J. P. 
047 ; 164 E. B. 857. 


3611. Marriage to prostitute — Separation 
at father’s instigation — Allowance to respondent.] 

Petitioner, the son of a clergyman, & having taken 
his degree at Cambridge, married a woman who 
had been living as a prostitute in Cambridge, on 
June 13, 1863. Nothing in the nature of con- 
tinuous cohabitation took place. In Oct. 1863, 
petitioner’s father became aware of the fact, Sc 
in Dec. 1863, a deed of separation, under which 
reap, was to receive £1 a week, was executed. The 
adultery took place in the early part of 1864. 
Petitioner was dependent on his father : — Held : 
the separation, if wilful, was not without reason- 
able excuse, & made a decree nisi . — Proctor v. 
Proctor Sc Smith & Pitman (1865), 4 Sw. & Tr. 
140 ; 34 L. J. P. M. <fc A. 99 ; 12 L. T. 505 ; 11 
Jur. N. S. 531 ; 13 W. R. 963 ; 104 E. B. 1469. 

3612. Respondent’s inability to consum- 

mate marriage — Bond flde belief.] — Ousey v . 
Ousey & Atkinson, No. 3004, ante . 

3613. “ Wilfully separated ” — Marriage to pros- 
titute — Petitioner going abroad to avoid unhappi- 
ness— Failure to maintain.] — In a suit for dis- 
solution of marriage, on the ground of the wife’s 
adultery, it appeared that petitioner, a draper’s 
assistant, then twenty -one years of age, married 
in 1853 a woman whom he well knew to be a 
prostitute. A month after the marriage they 
removed from the lodgings to the house of 
petitioner’s father, from which, after a stay of a 
few weeks, they were compelled to remove in 
consequence of the wife exhibiting bad temper 
A making herself disagreeable to the family. 
Ten days afterwards, the husband went to America, 
not on business, but- because he lived unhappily 
with liis wife, leaving her without any means of 
subsistence Sc supplying her with none during an 
absence of four years. After he left, his family 
had given the wife a small pittance on one occasion, 
A had promised to give her further assistance, but 
in consequence of her annoying them, all inter- 
course with her was broken off. The wife, after 
her husband left, returned to her former way of 
life. The ct., under these circumstances, held that 
there was a wilful separation of the husband from 
the wife before the adultery complained of, Sc 
that it was without reasonable excuse ; & in 
exercise of the discretion given them by Matri- 
monial Causes Act, 1857 (c#85), s. 31, refused to 
decree the dissolution of the marriage. — Coui/niART 
v. Com/mART & Goutiiwaite (1859), 28 L. J. P. 
& M. 21 ; 32 L. T. O. 8. 394. 

Annotation : — Retd, licavan v. lleavan (18G2), 11 AV. It. 155. 

3614. Separation ordered by court — 

Clandestine marriage of ward of court.] — B eavan 
v. Beavan, No. 3424, ante . 

3615. Separation necessitated by petitioner’s 

employment.] — Where a husband Sc wife were 
living together in service, & the husband left the 
wife & accepted another situation, & the wife 
subsequently committed adultery, such a separa- 
tion by the husband from the wife will not bo 
deemed a “ wilful separation ” such as under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, would 
justify the ct. in refusing to dissolve the marriage on 
proof of the wife’s adultery. — Davies v. Davies 
Sc Hughes (1863), 3 Sw. & Tr. 221 ; 1 New Bep. 
406 ; 32 L. J. P. 31. Sc A. Ill ; 8 L. T. 703 ; 9 
Jur. N. S. 828 ; 11 W. II. 402 ; 164 E. B. 1258. 

3616. Voluntary separation by wife.] — 

Cufley v. Cufley Sc Loveck, No. 2884, ante . 

3617. Ante-nuptial agreement to live apart 

— Discontinuance of allowance on discovery of 
adultery.] — A husband, without reasonable excuse, 
obtained from his wife an agreement that they 
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Sect . 7. — Bars to relief: Sub-sect. 4, F. (a), (b) & (c). 

Sect 8: Sub-sect 1, A., H C. (a) & (fr).] 

should live apart from each other, which they 
accordingly did, & she subsequently committed 
adultery : — Held : under the circumstances he 
had deserted her, & a petition by him for dissolu- 
tion of the marriage must be dismissed. — Dagg v. 
Dagg (1882), 7 T. D. 17 ; 51 L. J. P. 19 ; 47 L. T. 
132 ; 30 W. R. 431. 

Annotation : — Refd. Piper v. Piper, [1902] P. 198. 

3618. “ Deserted Respondent left destitute.] 

— Haswell v. Haswell & Sanderson, No. 3609, 
ante. 

3619. Statutory desertion — Discretionary bar.] — 

The ct. will exercise its discretion in favour of 
petitioner in a divorce suit, even though guilty 
of statutory desertion. — M ulley v. Mulley & 
Shaw (1909), 53 Sol. .To. 469. 

Annotation: — Apld. Stone v. Stone & Osborne, [1917] P. 225. 

3820. Desertion not conducing to 

respondent’s adultery — No active steps taken to 
enforce restitution decree.] — The statutory de- 
sertion arising under the Matrimonial Causes 
Act, 1884 (c. 68), by reason of the failure of a spouse 
to comply with a decree for restitution of conjugal 
rights, is only a discretionary bar to his or her 
claim for relief on the ground of subsequent 
adultery of the other spouse. 

Where the ct. is satisfied that the statutory 
desertion has not conduced to the adultery & 
that the deserted spouse took no active steps to 
enforce the decree for restitution, the ct. may 
exercise its discretion by granting relief in respect 
of the subsequent adultery, in spite of the statutory 
desertion of which the complaining spouse has been 
guilty. — S tone v . Stone & Osborne, [1917] 
P. 125 ; 86 L. J. P. 101 ; 117 L. T. 156 ; 33 T. L. 11. 
319 ; 61 Sol. Jo. 461. 

3621. Conviction for desertion — Under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39). J — 
Where a husband, who presents a petition for a 
dissolution of his marriage, has been previously 
convicted of desertion under above Act, the ct. 
will exercise its discretion as to granting a decree 
dissolving liis marriage. The mere fact of con- 
viction will not be sufficient to establish a bar. 
The whole circumstances of the case will bo con- 
sidered, & if the ct. is of opinion that petitioner 
acted upon reasonable grounds, be will not be 
deprived of the relief jmiyed for. — L loyd v. Lloyd 
< 1901), 84 L. T. 728 ; 45 Sol. Jo. 556. 

3622. Exercise of discretion — Where petitioner’s 
default established by affirmative evidence.] — 
Haswell v. Haswell & Sanderson, No. 3609, 
ante. 

3623. On terms — Allowance to wife.] — 

The ct. while allowing an intervention by the 
King’s Proctor, exercised its discretion in favour 
of petitioner, who had been guilty of desertion, but 
ordered him to pay a weekly sum to resp., with 
liberty to apply to rescind or vary that order. — - 
Freeman v. Freeman & Freeman (1911), 105 
L. T. 383 ; 27 T. L. R. 523. 

3624. Not interfered with on appeal.] — 

Wickins v . Wickins, No. 3292, ante . 

Discretion of court generally .] — Sec Part XIII., 
Sect. 7, sub-sect. 4, A., ante . 


(b) In Suits for Judicial Separation. 

Respondent’s desertion.] — See Part XIII., Sect. 
5, sub-sect. 8, ante. 

3625. On ground of adultery — Whether petitioner 
barred.] — The mere desertion of a wife by the 
husband though a malicious desertion will not 


bar a sentence of divorce [a mensd et thoro] at the 
suit of the husband on proof of adultery committed 
by the wife. — S ullivan v. Sullivan (1824), 2 
Add. 299 ; 162 E. R. 303. 

Annotations: — Apld. Morgan v. Morgan (1841), 2 Curt* 

679. Consd. Hodgson v. Hodgson & Turner, [1905] 

P, 233. Reid. Clowes v. Jones (falsely calling herself 

Clowes) (1845), 4 Notes of Cases, 1 ; Gandy v. Gandy 

(1882), 51 L. J. P. 41 ; Fearon v , Aylesbury (1884), 14 

Q. B. D. 792 : Pullen v. Pullen & Holding (1920), 123 

L. T. 203. Mentd. Steward v . Bateman (1842), 3 Curt. 

201. 

3620. .] — Divorce [a mensd el thoro] by 

reason of adultery committed by the wife, is not 
barred by a previous wilful desertion of the wife by 
the husband. 

During the absence of the husband, by the law 
of England, the wife has no direct remedy, she may 
pledge his credit for necessaries, but she cannot 
resort to a ct. for a direct remedy ; but although 
left destitute of aid, it does not follow that she 
has a licence to commit adultery. 

I find, from my own notes, that on the admission 
of the allegation in Reeves v. Reeves (1813), 2 Phill. 
125, Sir John Nichojll expressly declared that a 
wilful desertion of a wife was no bar to a suit 
against her for adultery ; & in Sullivan v. Sullivan t 
No. 3625, ante) the doctrino is repeated ; he says, 
“ I am still to learn that even a malicious desertion 
of the wife by the husband is any bar to a sentence 
of divorce prayed by the husband for adultery 
committed by the wife” (Dr. Lushington). — 
Morgan v. Morgan (1841), 2 Curt. 679 ; 1 Notes 
of Cases, 23 ; 163 E. It. 548. 

Annotations : — Consd. IHijilany v. Duplany (1891), 66 L. T. 

267 : Hodgson v. Hodgson & Turner, [1905] P. 233. 

Reid. Dillon v. Dillon (1842), 3 Curt,. 8G ; Clowes v. 

Jones (falsely calling herself Clowes) (1845), 4 Notes of 

Cases, 1. 

3627. .] — Lempriere v. Lempriere & 

ItOEBEL, No. 3440, ante. 

3628. Practice of Ecclosiastical Courts 

followed.] — The wife petitioned for a divorce upon 
the grounds of cruelty & adultery. The husband 
pleaded ( inter alia) that she wilfully separated 
herself from him without reasonable excuse. At 
the trial it was admitted that the husband had 
committed adultery at a date some months after 
the final separation. A after ail the subsequent 
negotiations for a deed of separation had gone off. 
The case was most strenuously fought upon the 
question of cruelty, &, in the result the jury found 
that the husband was not guilty of that offence. 
This was taken to imply a finding that the wife had 
wilfully separated herself from her husband, with- 
out just cause, at a date anterior to liis admitted 
adultery. Thereupon, counsel for the wife applied 
for a decree of judicial separation with costs, & 
the custody of the child. The husband opposed the 
application: — Held: (1) inasmuch as desertion 
was first constituted a matrimonial offence by the 
Divorce Act, 1857 (c. 85), & would not prior to that 
Act have been a bar, discretionary or otherwise, 
to any suit in the Ecclesiastical Ct., in which relief 
was claimed upon the ground of adultery ; & 

inasmuch as desertion was made by the Act a 
discretionary bar in suits for divorce, & further, 
that where the Act was silent, the old ecclesiastical 
practice was to still prevail, the ct. could not 
now take upon itself to supply any suggested 
omission in the Act, & as a matter of law, the wife’s 
claim was not barred. 

(2) If the desertion were a bar it could at most 
be a discretional bar : & in the exercise . of his 
discretion the judge would grant the wife the 
decree she now asked ; but, as each party had been 
partially successful, & as each had separate 
property, each would pay their own costs. — 
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Annotations: — As to (I) Apld. Synge v. Synge, [1900] 

J\ 180. Distd. Hodgson v. Hodgson & Turner, [1905] 
1*. 233. As to (2) Hefd. Cox t?. Cox (1893), 70 L. T. 200. 

3629. Desertion conducing to 

adultery of respondent.] — In considering to what 
extent desertion, not a matrimonial offence in the 
Ecclesiastical Ots. is to be held now to be a bar to 
relief, the ct. will especially have regard to the 
question whether it has conduced to the mis- 
conduct of the other spouse, the principles on which 
the Ecclesiastical Cts. acted having been apparently 
to refuse relief to petitioner found guilty of con- 
duct conducing to the misconduct of resp. 

Where the ct. found that desertion by petitioner 
had conduced to the adultery of resp. : — Held : 
petitioner was not entitled to a decree of judicial 
separation. — Hodgson v. Hodgson & Turner, 
[1005] P. 233 ; 74 D. J. P. 140 ; 93 L. T. 44(5 ; 53 
W. It. 623 ; 21 T. L. R. 601. 

Annotations Consd. Talk v. Tulk (1900), 23 T. L. It. 120. 
Refd. Everett v. Everett & McCollum, [1919] P. 298. 

3630. Refusal by wife of marital 

relations.] — To the wife’s petition for judicial 
separation, on the ground of the husband’s cruelty 
& adultery, an allegation on his part that the wife 
had wilfully withdrawn herself from his bed, & 
refused him conjugal rights, is no answer. — ItowE 
v . Howe (1865), 4 Sw. «te Tr. 162 ; 34 L. J. P. M. 
& A. Ill ; 12 L. T. 639 ; 11 Jur. N. S. 568 ; 13 
W. It. 1048 ; 164 E. It. 1478. 

Annotations : — Refd. Duplany v. Duplany (1891), 66 L. T. 
267 ; Synge v. Synge, L1900] P. 180. 

3631. Desertion without reasonable 

excuse for two years — Adultery committed subse- 
quently.] — (1) A wife who, without cause, refuses 
to permit marital intercourse to her husband, 
cannot allege desertion without reasonable cause 
by him if in consequence he refuses to live with 
her, & is herself in such circumstances guilty of 
desertion without reasonable cause. 

(2) Desertion without reasonable excuse for 
two years & upwards is no bar to a petition for 
judicial separation on the ground of subsequent 
adultery. — Synge v. Synge, [1901] P. 317 ; 70 
L. J. P. 97 ; 85 L. T. 83 ; 17 T. L. K. 718, ('. A. 

Annotations : — As to ( 1) Apld. Davis v. Davis, [1918] P. 8.3. 
Refd. Frowd v. Frowd, [1904] P. 177 ; Jackson v. Jackson, 
[1924] P. 19 ; J tussell v. Russell, [1924] A. C. 687. As 
to (2) Consd. Constantinidi v. Constantinldi, 11903] 1\ 
246 ; Hodgson v. Hodgson, [1905] P. 233. Refd. Evans 
v. Evans & Elford, [1906] P. 125 ; Todd v. Todd & Cun- 
main (1906), 23 T. L. It. 9 ; Hines v. Hines & 13 urdett, 
[1918] P. 364. 

(c) In Suits for Restitution of Conjugal Rights. 

Defences to suit for restitution, see Part Xlll., 
Sect. 5, sub-sect. 1, b\, ante . 

3632. Whether petitioner barred — Facts short of 
matrimonial offence.] — Holmes v . Holmes, No. 
3600, ante . 

3633. Desertion for less than two years — 

Injury to respondent’s health.] — It is not a suffi- 
cient answer by a husband to a suit for restitution 
of conjugal rights that his wife had left the home 
for a less period than tw o years, had neglected her 
children, & that resp.’s health had suffered in 


Sect. 8.— INSTITUTION AND DEFENCE OF 

PROCEEDINGS. 

Sub-sect. 1. — Petitions and Contents thereof. 

A. In General . 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 
Appendix 1. 

3634. Domicil of wife — Whether necessary to 
plead.]— It is sufficient, under Divorce Rule 220 
of 1905, to insert in a petition the domicil of the 
husband without stating that of the wife, unless 
petitioner is asserting a domicil for the wile 
different from that of the husband. — Re CLARK 
(1905), 75 Li. J. P. 7 ; 22 T. L. R. 158. 

3635. Communication of venereal disease — Must 
be specially pleaded.] — Where a petitioner relies 
upon a charge of wilfully communicating a 
venereal disease, it should be specifically pleaded 
in the petition.— Walker v. Walker (1912), 107 
D. T. 655 ; 57 Sol. Jo. 175. 

Whether petition must contain prayer for 
custody.] — See No. 4779, post . 

B. Indorsement of Notice to Appear . 

See Matrimonial Causes Rules, 1924, r. 2. 

C. Petitions for Restitution of Conjugal Rights . 

(a) In General. 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 
Appendix 1. 

3636. Contents of — Age of parties need not be 
pleaded — When lawful solemnisation of marriage 
alleged.] — In a libel in a cause for the restitution 
of conjugal rights, it is not necessary to plead 
specifically, that the parlies were of twenty-ono 
years of age ; provided it is pleaded that the 
marriage was lawfully solemnised in consequence 
of a licence duly obtained. — Pool v. Pool (1813), 
2 Phillim. 119 ; 161 E. R. 1095. 

3637. Motives of petitioner- Immaterial to 
court.] — Simmons v . Simmons, No. 2797, ante. 

3638. Preliminary steps— Previous separation 
order by justices — Must b# discharged.]— A wife 
w r ho has been deserted by her husband & has 
obtained from the magistrates an order against 
him for maintenance under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), in which order 
a clause has been inserted, without her knowledge 
or approval, that he “ be no longer bound to 
cohabit with her,” must, before filing her petition 
for restitution of conjugal rights, apply to the 
magistrates under sect. 7 of same Act for the dis- 
charge of such order. — Niland v. Niland (1913), 
108 L. T. 50 ; 57 Sol. Jo. 248. 

(h) Preliminary Demand for Cohabitation. 

See Matrimonial Causes Rules, 1924, r. 3 (A) ; 
Sect. 5, sub-sect. 1, D., ante. 


PART XIII. SECT 7, SUB-SECT. 4. - 

F. (c). 

a. Petitioner imposing unreasonable, 
conditions.] — Deft, left tlio homo be- 
cause of the wayward conduct & dlri- 
obedionce of the daughter, but was 
willing, & offered to make a home for 
Ida wife elsewhere. Fltf., however, 
distinctly declined to llvo with her 
husband without the daughter : — 
If eld : pi if. was imposing a condition 
which she had no right to impose, & 


her action was dismissed. — B ird r. 
Bird, 11923] 1 D. L. B. 628 ; 52 

(). It. It. 1 .— CAN. 


►ART XIII. SECT. 8, SUB-SECT. l.—A. 

b. Bill for alimony — Refusal of 
usbarid to receive wife — Must be 
leaded .] — A bill for alimony should 
liege that the husband has rofused to 
oooivo hia wifo. It is not sufficient to 
llcgo merely that- they arc living apart. 
-Walsh v . Walsh (1804), 1 Ch. Ch. 


—CAN. 

RT XIII. SECT. 8, SUB-SECT. 1.— 
C. (a). 

Contents of— Inclusion of alter - 
ive claim for alimony .] — A wife may 
ke an alternative claim for alimony ; 
h claim may be allowed by amend « 
it. — O ’Lb ary v. O’Leary, [1923] 
>. L. H. 949 ; 19 Alta. L. It. 224 ; 
23] 1 W. W. it. 601.— CAN. 
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Sect. 8. — Institution and defence of proceedings: 

Sub-scct. 1 , D., E. & 

D. Petitions for Judicial Separation. 

See Matrimonial Causes Rules, 1024, rr. 1, 2 ; 
Appendix 1. 

3639. What should be pleaded — Not non-resi- 
dence In parish where banns published.] — Brown 
v. Brown, No. 2698, ante. 

Publication of banns.] — See Part II., Sect. 7, 
sub -sect. 1, ante. 

3640. Want of age.] - Brown v. Brown, 

No. 2698, ante. 

3641. Not non-consummation — Suit based 

on adultery.] — Brown v. Brown, No. 2608, ante. 

3642. Suit based on cruelty — Acts constituting 
legal cruelty should be alleged — As briefly as pos- 
sible.] — Suggate v. Sugg ate, No. 2641, ante. 

3643. Two petitions filed — First not served-- 
Appearance entered to second — Priority of second 
petition.] — A petition was tiled & a citation issued 
on the part of a wife for a judicial separation on 
the ground of cruelty ; neither this petition nor 
citation was served. The wife’s solr., in con- 
sequence of fresh instructions, afterwards tiled a 
second petition for judicial separation, on the 
ground of adultery coupled with cruelty, & a 
citation issued thereon. The husband was served 
«fc entered an appearance in the second suit. The 
et. directed the second suit to proceed. — Turner 
v. Turner (1862), 2 Sw. & Tr. 426 ; 31 L. J. P. M. 
& A. 134 ; 5 L. T. 849 ; 10 W. B. 292. 

E. Petit io?is for Nullity of Marriage. 

See Matrimonial Causes Buies, 1924, rr. 1, 2 ; 
Appendix 1. 

3644. Fact of marriage — Whether petition must 
establish — Where parties to marriage are parties 

to suit.] — In a cause of nullity of marriage, the 
alleged fact of marriage, of the legal nullity of 
which, a declaratory sentence is prayed, must be 
duly proved, in which part of his case if pltf. 
fails, it is the duty of the ct. to withhold its 
declaratory sentence of nullity ; how clearly 
soever all the several facts may be established i;i 
evidence, upon which, had the marriage itself 
been established by similar evidence, a sentence 
declaratory of its nullity might well have been 
founded. This, at least, is tin* rule where pltf. 
A deft, respectively are the alleged contracting 
parties. — Nokes v. Milward (falsely falling 
herself Nokes) (1824), 2 Add. 386 ; 162 E. B. 
336. 

3645. u. V. G. (FALSELY CALLED 

K.) (1908), No. 2360, ante. 

3646. Bigamous ceremony- Petitioner must 

plead & admit.]— (1) Allegation on behalf of a 
woman, responsive to a libel of nullity of marriage 
by reason of bigamy, pleading deception, fraud 
<fc cognisance by the man of the existence of the 
husband of the first marriage at the date of the 
second fact of marriage, rejected. 

(2) Misconduct, however gross, of a party pro- 
ceeding, by reason of bigamy, is no bar to a 
sentence of nullity. 

(3) A wife de facto, as a fact of marriage, is 


necessarily pleaded to such a suit, is entitled pen- 
dente lite to alimony. 

(4) The party proceeding, who is asking the ct. 
to pronounce the second marriage null is of neces- 
sity bound to admit & plead the fact of that 
second marriage (Dr. Lushington). 

(5) There is a very strong distinction in the 
different suits of nullity, nullity by reason of 
impotcncy, nullity by reason of statutable enact- 
ment, & nullity at common law, where there has 
been a husband or wife living at the date of the 
second marriage (Dr. Lushington). — Miles v. 
Chilton (falsely calling herself Miles) 
(1849), 1 Bob. Eccl. 684 ; 6 Notes of Cases, 636 ; 
163 E. B. 1178. 


A nnotations : - As to ( I ) Reid. Bonaparte v. Bonaparte, 
11892] P. 402. As to (3) Refd. Foden v. Foden, 11894 J 
1\ 307 ; Bateman v. Bateman (otherwise Harrison) (1898), 
78 L. T. 4 72. Generally, Reid. Halpin (otherwise Bodding- 
ton) v. Boddington (J881), 29 W. R. 444 ; Andrews v. 
Ross (1888), 14 P. D. 15 ; Moss v. Moss, [1897] P. 263. 

3647. Who may present — Father of wife.) — 

(1) The service of a citation sufficient to con- 
stitute pendency of suit. 

The contcstatio litis is not necessary to con- 
stitute a lis pendens ; there may be a suit de- 
pending in the Ecclesiastical Ct.” before the 
conteslaiio litis <So the lis pendens commences with 
the extracting & service of the citation; & if 
not, by analogy with other cts., on the return ol 
the citation, whenever it may be (Sir Herbert 
Jenner). 

(2) The father, qua father, has sufficient interest 
to enable him to a suit in the civil form, for the 
purpose of annulling the marriage of his daughter, 
when of age. 

(3) The interest of Mr. B. [the father] in the 
legitimacy or illegitimacy of the issue of his 
daughter "is sufficient to entitle him in these cts. 
to maintain a suit for annulling her marriage 
(Sir Herbert Jenner). — Bay v. Sherwood & 
Bay (1836), 1 Curt. 193 ; 163 E. B. 65 : affd. 
sub nom. Sherwood v. Bay (1837), 1 Moo. P. C. 0. 
353, P. C. 

Annotations -As to (1) Reid. Bail dors v. Read (1842), 3 
Curt. 32; Ditcher v. Denison (1857), 11 Moo. 1 . C, ( . 
324; The Hclcnslea, The Catalonia (1881), 7 i*. 1L «><• 
As to (2) Consd. Be van M'Mahon (1859), 2 Sw. Ac r J lr. 
58. Reid. Wells r. Cotta m (18(53), 3 Sw. & Tr. 304. 
Generally, Refd. Brook r. Brook (1861), 9 11. L. Cas. 193 ; 
Lowe v. Lowe (1899), 80 L. T. 575. Mentd. Harrison r. 
Sparrow (1842), 3 Curt. 1 ; Brookes r. Cress well (1840), 
4 Notes of Cases, 4 29 ; Fenton (or Livingstone) v. Living - 
stone (1856), 27 L. T. O. S. 18 ; Martin v. Muckoiiochie, 
Flamank v. Simpson (1868), L. R. 2 A. & E. J 16 ; Shep- 
pard v. Bennett (1869), L. R. 2 A. & E. 335 ; Winchester 
(Bp.) V. Wix (I860), L. R. 3 A. & E. 19 ; JUphinstone r. 
Purchas (1870), L. R. 3 P. C. 245 ; Faggr. -Leo >(1873 , 
L. R. 4 A. & K. 135 ; It. v. Oxford (Bp.)(18<9), 4 Q. B. IL 


F. Petitions for Dissolution of Marriage. 

(a) In General. 

See Matrimonial Causes Buies, 1924, it. 1, 2 ; 
Appendix 1. 

3648. Addressed to what court — “ Court for 
Divorce & Matrimonial Causes.”] — A petition for 
dissolution of marriage should be addressed “ To 
the Ct. for Divorce & Matrimonial Causes.” — 
Evans v. Evans (1858), 1 Sw. & Tr. 78; 27 


PART XIII. SECT. 8, SUB-SECT. 1.— E. 

d. Malformation of respondent — 
Plea that intercourse impossible .] — In 
order to support a decreo of nullity of 
marriage on the ground of the mal- 
formation of reap, the petition must 
aliego that the malformation is Buch 
that intercourse between the parties 
of an ordinary & complete character 
is not attainable & that such inter- 
course as has taken place has been 


substantially imperfect. — A. i\ A. 
(1915), 34 N. Z. L. R. 1039.- N.Z. 

PART XIII. SECT. 8, SUB-SECT. 1.— 
F. (a). 

e. Contents of - Particulars as to 
issue of rnarriafp — Domicil . } — Where 
thero are issue of the marriage their 
names & the dates of their births should 
be set out. This requirement is not 
complied with by stating their ages in 


general terms. The petition should 
also contain a statement as to domicil, 
especially where the wife is resp. & is 
resident abroad. — Paiwons v. Bausons 
(1913), 32 N. Z. L. R. 723.— N.Z. 

f. Petitioner's change of domi- 

cil .] — When a man marries abroad 
& subsequently changes his domicil to 
New Zealand, leaving his wife still 
resident in the pla<co of his former 
domicil, resp., when the husband seeks 
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L. J. P. & M. 31 ; 30 L. T. O. 8. 369 ; 6 W. R. 
366 ; 164 E. R. 637. 

3649. Second petition filed — After first dismissed 
on appeal — Refusal of court to proceed.] — A suit, 
for cruelty & adultery, brought by the wife was 
appealed from the Consistory Ct. of London to 
the Arches, A in 1828 was there alleged to be 
agreed, A the husband dismissed ; but the inhibi- 
tion to the Consistory was not relaxed. In 1831 
a suit, for cruelty & adultery, was again brought 
by the wife in the Consistory ; the husband 
appeared under protest ; the judge, having 
directed the wife’s libel, which referred to A prayed 
leave to invoke the proceedings in the former suit, 
A also pleaded new facts, to be brought in, over- 
ruled the protest ; but, on the ground that the 
inhibition was still in force, did not assign the hus- 
band to appear absolutely, nor did it dismiss him, 
nor admit or reject the libel. The wife appealed : 
that appeal was dismissed for irregularity, A the 
cause remitted : the judge below, as still inhibited, 
refused to proceed : the w T ife again appealed : — 
Held : the agreement A consequent dismissal of 
the husband put an end to the former suit, A con- 
sequently to the inhibition, A the judge of the 
Consistory Ct. was bound to proceed in the cause. 

- Smyth v. Smyth (1831), 4 llag. Ecc. 509 ; 162 
E. K. 1534. 

3650. Contents of — Grounds for relief — Must be 
distinctly set out.] — A petition for dissolution of 
marriage by reason of the husband’s adultery it 
desertion, directed to be amended by a distinct 
averment of the fact of desertion ; some state- 
ment of circumstances in such a petition may be 
necessary, but evidence should not be pleaded. — 
Pynk ?\ Pyne (1858), 1 Sw. A Tr. 80; 30 L. T. 
O. 8. 370 ; 22 J. I\ 180 ; 6 W. It. 507 ; 164 E. It. 
037. 

3651. .] —(I) A petition for 

a divorce on the ground of adultery must allege 
adultery in distinct terms. A petition by a hus- 
band for dissolution of marriage contained an 
inferential, but not a distinct, charge of adultery 
at a specified time A place. Personal service on 
resp. had been dispensed with. Neither resp. 
nor co -resp. appeared. At the hearing, adultery 
at the said time A place having been proved, the 
ct. allowed Uu* pet ition to be amended by adding 
a distinct c harge of adultery without requiring 
tlic petition to be re-served. 

(2) If at the hearing the ct. gives leave to amend 
the petition to meet the case proved, petitioner 
being in ct., it may be then amended A a decree 
nisi may bo pronounced ; but if leave to amend is 
only granted at- a subsequent- date after taking 
time to consider, A petitioner fails to move for a 
decree until some considerable time after the 
amendment has been made, the decree must bear 
date on the day when pronounced, A cannot be 
ante-dated. — A mbler v Ambler A TToguton 
(1862), 32 L. J. P. M. A A. 6 ; 7 L. T. 339 ; 11 
W. B. 111. 

nnotations : — As to ( 1 ) Reid. Wallace v. Wallace, Gutter 

& Macnamara (1802), 32 L. ,T. I*. M. & A. 17 ; Forman v. 

Forman & Davis (1863), 11 W. It. 401. 

3652. .] — (1) Adultery as the 

ground of a petition should be distinctly alleged. 
It is not sufficient that the petition alleges infor- 

a divoreo, Is entitled to find in tlio 
petition itself the whole case made 
against her & a full statement of the 
facts relating to her husband’s ehango 
of domicil. — Busfikld r. Busfikld, 

Guest v. Guest, 11910] N. Z. L. 11. 

524. — N.Z. 

g. Signature lo — Leave to . solicitor .] 


mation & belief of petitioner that resp. lias com- 
mitted adultery. 

(2) When leave to amend such a petition is 
granted, where there has been no appearance, it 
must be re-served. — Spilsbury v. Spilsbury 
(1863), 3 Sw. & Tr. 210 ; 32 L. J. P. M. A A. 120 ; 
9 L. T. 23 ; 164 E. B. 1254. 

3653. Particulars of charge of adultery — 

Sufficiency.] — Foster v. Foster A Thomas (1862), 
32 L. J. P. M. A A. 04, n. 

Annotation: — Refd. Higgs v. Higgs & Hopkins (1862), 32 

L. J. P. M. & A. 64. 

3654. — - — .] — King v. King A Dent 

(1862), 32 L. J. P. M. A A. 64, n. 

3655. .i — F orman v. Forman A 

Davis, No. 3746, post. 

3656. .] — A petition for divorce 

by a husband in j>ara. 3 alleged that resp., since 
Oct. 8, 1846, had on divers occasions committed 
adultery ; A in para 4 t-liat resp. had, since Apr*. 
1864, up to the date of the petition, been habitu- 
ally visited at her residence at, etc., by A., A had 
on divers of such occasions, A particularly on the 
night of Aug. 31, 1864, committed adultery with 
A. : — Held : (1) it was not sufficient to give par- 
ticulars of the dates when, places where, A persons 
with wdiom, the adultery alleged in para. 3 was 
committed ; but the petition must be amended 
by setting out such particulars ; (2) resp. was 

not- entitled to particulars of the adultery charged 
in para. 4 . — Porter v. Porter A Jaggard (1861 ), 
3 Sw. A Tr. 596 ; 33 L. J P. M. A A. 207 ; 1 3 
W. B. 108 ; 164 E. B. 1406. 

3657. - Must be set out.| - (1) A peti- 

tion for divorce must specifically allege adultery. 

(2) Adultery will not be inferred from bigamy 
alone being alleged in the petition. — B onaparte 
v. Bonaparte (1891), 65 L. T. 795 ; 8 T. L. B. 
66. 

3658. — — Ail material facts.] — Brooke v. 
Brooke, No. 5115, post. 

3659. Particular charges of cruelty — Com- 

munication of disease.] — Walker v. Walker, No. 
3635, ante • 

3660. Signature to — Leave to solicitor to sign - 
Petitioner employed abroad.] — Where it appeared 
that a proposed petitioner was engaged as an 
engine driver at the diamond fields at Kimberley, 
in South Africa, A that the acts of adultery to 
be alleged against his wife i£L the petition had been 
committed after he left. England ; A it further 
appeared that he could not come to England with- 
out risking the loss of his situation. 

The ct. gave leave to the solr. to sign the peti- 
tion A swear the affidavit verifying same on behalf 
of petitioner ; A also gave leave to prove the mar- 
riage A cohabitation by affidavit. — Ex p. Hobson 
(1894), 70 L. T. 816 ; 6 B. 661. 

3661. Wife’s petition — Party cited Statement of 
name.] — Oliver v. Oliver (1918), 35 T. L. B. 24. 

3662. .J — Where adultery by a 

husband is alleged, the woman’s name ought 
always to be disclosed in the petition if it is known. 
— Highley v. Highley (1924), 40 T. L. B. 236. 

3663. .] — In a wife’s petition 

alleging adultery against the husband the name 
of the woman must, if known, be inserted, with 
t-lie result that Matrimonial Causes Buies, 1924, 


- — Petition for dissolution of marriage 
must bo signed by petitioner, not by 
his solicitor, unless leave has been 
obtained permitting latter to sign. — 
Plowman v. Plowman (1909), 10 

W. L. 11. 20 ; 14 B. C. 11. DM — CAN. 

h. Where separation order in exist- 
ence .] — A woman petitioned for a 


divorce on the ground of desertion & 
there 'was in force a separation order 
under “ The Married Persons Summary 
Separation Act, 1896/’ liosp. did not 
plead the idea in bar : — JJ eld : tbo 
order should have been pleaded. 
Michael v. Michael (190G), 

N. Z. L. II. 106.— N.Z. 
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Sect. 8 . — Institution and defence of proceedings: 
Sub-sect . 1, F . (a) cfc (6), &G.; sub-sects. 2 & 3, 
C. <&!>. ] 

r. 17, as to service oil such woman will apply, 
& if the name, though not known when the petition 
was filed, be subsequently learnt, the petition 
should be amended, & the rule followed as to 
service of the amended petition. — Taylor v. 
Taylor, White v . White (1925), 133 L. T. 320 ; 
41 T. L. R. 522. 


tained in the supplemental petition were covered 
by the citation which had been served with the 
petition.— Holmes v . Holmes A Bawls (1909), 

25 T. L. R. 263. , 

3670. Lapse of time since filing of original 
petition — Original petition followed by reconcilia- 
tion — Proceedings not withdrawn or stayed.] — 
Schaerer v. Schaerer (1909), Times , July 7, 
0. A. 


(b) Claiming Damages against Co-Respondent. 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 
Appendix 1. 

3664. Must specify amount claimed.] — Where 
damages are claimed against co-resp. the peti- 
tion should specify the amount claimed. Qu. : 
whether the counsel for co-resp. can, upon his own 
authority, consent to a petition being amended 
by the insertion of the amount of damages claimed. 
— Speddino v. Spedding A Smith (1802), 31 
L. J. P. M. & A. 90. 

Annotations: — Folld. Pcgler v. Feglor & Russell (1901), 18 

T. L. R. 13. Refd. Butterworth v. Butterworth & Engle- 

Held, Collins v. Collins & Harrison, Barratt v. Barratt & 

Fox, Howell v. Howell & Walker, Adams v. Adams & 

Ward, Ellwortliy v. Ellworthy & Lodgard, 11920] P, 126. 

3665. .] — In a husband’s petition for 

divorce, by reason of his wife’s adultery with co- 
resp., when there is a claim for damages, the amount 
claimed must be specified in the petition.-- 
Pegler v. Peglek A Russell (1901), 85 L. T. 
049 ; 18 T. L. R. 13. 

Petition for damages only.] — Sec Sect. 5, sub- 
sect. 3, F. (b) 9 ante. 

G. Supplemental Petitions . 

3666. New charges — Adultery— Since original 
petition — Consolidation.] — If it be expedient to 
bring before the et. acts of adultery alleged to 
have occurred after the date of the original peti- 
tion, a supplemental petition should be tiled for 
the purpose ; A on the preliminary proceedings 
being completed, the two petitions will be con- 
solidated. — B orham v. Boriiam A Brown (1870), 
L. R. 2 P. A 13. 193 ; 40 L. J. P. & M. 6 ; 19 
W. It. 215 ; sub worn. Boreham v. Boreham A 
Brown, 23 L. T. COO. 

3667. Desertion — Two years Incomplete 

when original petition filed.] — In a wife’s suit for 
a dissolution of marriage on the ground of adultery 
A desertion, resp.’s adultery was proved, but it 
appeared that his desertion of his wife had lasted 
for less than two years. The hearing was ad- 
journed, A on a supplementary petition, filed 
more than a year afterwards the ct. heard further 
evidence as to desertion, A granted a decree. — 
Wood v. Wood (1887), 13 P. D. 22 ; 57 L. J. P. 
48. 

Annotation : — Consd. Kay v. Kay, [1904] P. 382. 

3668. .] — Lapington v . Laping- 

ton, No. 2984, ante . 

3669. Whether new citation necessary.] — On 
July 30, 1908, the husband filed a petition for 
divorce alleging adultery by his wife with men 
unknown. On being advised that he had not 
sufficient evidence to support the charges in the 
petition he made further inquiries, A on Nov. 7, 
1908, he filed a supplemental petition alleging his 
wife’s adultery with co-resp. on specific dates in 
Oct. 1908, all the charges in the original petition 
having been struck out : — Held : the charges con- 


Sub-sect. 2. — Affidavits Verifying 

Petitions. 

See Matrimonial Causes Rules, 1924, r. 3, A. 
A B. 

3671. Contents of — Detailed history of parties 

unnecessary.] — The affidavit required to be filed 
in verification of a petition should not go into a 
detailed statement of the history of the parties. 
The ct. may have no poWer to order an affidavit 
to be removed from the file of the ct., but on a 
question of taxation of costs, the costs of such an 
affidavit would not ho allowed against the other 
party. — Forster v. Forster A Evans (1858), 1 
Sw. A Tr. 167 ; 31 L. T. O. 8. 104 ; 164 E. K. 
677- „ . e 

3672. Truth of adultery charge — “ Best of 

belief.”] — A petition for dissolution of marriage 
on the ground of the wife’s adultery charged 
various acts of adultery in 1856, 1857 A 1858. 
Resp., in her answer, pleaded, first, a denial of 
the adultery ; secondly, desertion on Sept. 4, 
1857; thirdly, condonation ; fourthly, connivance. 
The affidavit of petitioner, filed in pursuance of 
rule 2, did not verify the statements in the peti- 
tion as to the adultery. Resp.’s affidavit, filed in 
pursuance of rule 15, did not verify the third A 
fourth pleas, it being supposed that by doing so 
the adultery would be admitted. On motion to 
disallow the last three pleas A for leave for peti- 
tioner to file an affidavit verifying the adultery 
charged “ to the best of bis belief ” : -Held : 
(1) the second plea was bad, as, though it was 
pleaded to the adultery charged in the petition, 
it was only an answer as to part/ ; (2) the third 
A fourth pleas should bo verified by affidavit, as 
resp., by doing so, would not admit the adultery* 
each plea being to be construed by itself ; (3) peti* 
tioner might in his affidavit state that the adultery 
was committed “ to the best of his belief.” 

All matter in an answer beyond a simple denial 
must be verified by affidavit, which however need 
not he in absolute terms. — T ourle v. Totjrle 
(1858), 1 Sw. A Tr. 165 ; 27 L. J. P. A M. 52 ; 31 
L. T. O. 8. 89 ; 6 W. R. 544 ; 164 E. R. 670. 

3673. How intituled.]— The affidavit verifying 
the petition should be headed “ In the matter of 
the petition of A. B.” — Gapp v. Gapp A Leverson 
(1859), 4 Sw. A Tr. 273 ; 28 L. J. F. A M. 48 ; 

164 E. R. 1521. _ ^ ^ 

Annotation FoUcL Stood t\ Stood (1867), L. B. 1 P» & D. 

3674. .] — The affidavit verifying a petition 
must not be headed in a cause, hut ” In the matter 

of the petition of .’’—Steed v. Steed (1867), 

L. R. 1 P. A D. 364 ; 36 L. J. P. AM. 60 ; 16 
L. T. 125. 

3675. Affidavit by person other than petitioner — 
Petitioner abroad— On military service.] — A peti- 
tioner in a divorce suit being on military service, 
A unable to make the usual affidavit verifying the 


PART XIII. SECT. 8, SUB-SECT. l.— G. 

k. New charges — Adultery — Since 
original petition .] — Where resp. In a 
buit for dissolution of marriage, has, 


after service of the petition, committed 
adultery with a person other than tho 
co -respondent., petitioner may obtain 
an order for leave to lilo a supple- 


mental petition, setting out such acta 
of adultery, A adding such person as 
co-resp . — smith t>. Hmitii & Oasiuon 
(1877), 3 V. L. II. 122. — AUS. 
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petition, the ct. allowed the petition to be filed 
if verified by the affidavit of his solr., but ordered 
that petitioner s affidavit should also be filed as 
* ° on Possible.--^ p. Bruce (1881), 6 P. D. 
id ; ou Li, J. P, 64 ; sub nom . Bruce v. Bruce & 
Laing, 29 W. R. 474. 

Anotation: — Distd. Exp. Tartt (1880), 2 T. L. It. 352. 

? 67 ?/ — IT 0f . own will.] — The ct. wiU 

not allow the affidavit verifying a petition for 
divorce to be sworn by another person when peti- 
tioner is absent from the country by his own will. 
—Ex p. Tartt (1886), 34 W. R. 368 ; 2 T. L. R. 


3677. 


— ; 7 British consul resident abroad.] 

Where petitioner was resident abroad as British 
consul, & as such was himself the only authority 
1J V .phice where he resided before whom the 
affidavit in support of his petition for dissolution 
could be sworn, & by rule 142 he was not compe- 
tent to swear his own affidavit, the ct. allowed 
petitioner’s solr. to verify the petition to the best 
of his knowledge & belief. — Russell v . Russell 
& Maclaren (1889), 59 L. J. P. 13 ; sub nom. 
Re Petition for Dissolution of Marriage, 
Bx p. Russell, 02 L. T. 186 ; 54 J. P. 167. 

3678. Swearing of — Petitioner only commis- 
sioner available.] — Russell v. Russell & 
Maclaren, No. 3677, ante . 

3679. Where petitioner inmate of asylum — 

Order for access by solicitor & commissioner.] — 
A married woman, confined in an asylum, gave 
instructions to her solr. to institute proceedings 
against her husband for judicial separation, <& the 
solr. attended with a comr. for oaths in order to 
obtain from the proposed petitioner the necessary 
affidavit in verification of the petition, which 
?nu k een approved & signed by her previously. 
The superintendent of the asylum, acting upon 
printed instructions purporting to be signed by 
the secretary & addressed from the Office of the 
C-omrs. in Lunacy, refused to allow the solr. <fc 
comr. for oaths to see the proposed petitioner, <fc, 
upon application being made by the solr. to the 
Comrs. in Lunacy, they upheld the refusal of the 
superintendent. The ct. , upon motion, & upon 
affidavit, proving notice, made an order, the Gouirs. 
in Lunacy having notice & nob opposing, that the 
Comrs. should forthwith authorise the superin- 
tendent of the asylum to permit the solr. & comr. 
for oaths to have access to the proposed petitioner. 
—He Petition for Judicial Separation, Ex r>. 
Beecham, 1 1901] P. 65; sub nom. Re Beeciiam 
Sl Lunacy Comrs., 70 L. J. P. 20 ; 84 L. T. 63. 


Sub-sect. 3. — Amendment of Pleadings. 

A. In General . 

See, yioto , Matrimonial Causes Rules, 1924, 
rr. 25, 26. 

3680. Discretion of court,] — An application for 
an order that a pleading be reformed is an appli- 
cation to the discretion of the ct. ; in exercising 
this discretion the ct. will not, as in case of 
demurrer, consider whether or not the pleading 
is good m law, but whether or not it may prejudice 
the opposite side in the conduct of his case. — 
Griffith v. Griffith (1864), 3 Sw. & Tr. 355 ; 

o* 0 : Tm £• & A * 81 ; 10 t. 308. 

3681. Ordered if embarrassing to opponent.] — 


The ct. will not order a pleading to be amended 
unless it so framed as to embarrass the opposite 
side. — Green v. Greek (1864), 33 L. J. P. M. & 
A. 83. 

3682. Refusal to amend petition — Prayer for dis- 
solution — Proof only of right to judicial separation 
— Petition dismissed.] — Rowley v . Rowley, No. 
4582, post. 

B . Leave to Amend, 

See , now , Matrimonial Causes Rules, 1924, 
rr. 25, 26. 

3683. Notice of application for leave — To re- 
spondent.] — Notice of application for leave to 
amend should be given to the other party, or the 
petition may be withdrawn & served de novo . — 
Wright v. Wright (1858), 1 Sw. & Tr. 80 ; 27 
L. J. P. & M. 32 ; 30 L. T. O. S. 370 ; 6 W. R. 
507. 

3684. Application of rules.] — (1) An 

application was made to the ct. to amend an 
answer by adding to it a fresh charge of adultery. 
Notice of the intended application was served 
upon the opposite party the evening previously. 
The facts in issue were appointed to be tried by a 
common jury, at the sittings then in progress : — 
Held : the rules as to notice were not applicable. 

(2) Although the opposite party had only four 
days allowed (Rule 36) to amend his answer to 
such amended petition or answer, the ct. will, 
if it be advisable, direct that the cause shall not 
be heard until the expiration of ten days from that 
on which the amended answer was filed. — Hitch- 
cock v. Hitchcock (1867), 36 L. J. P. & M. 40. 

3685. Granted after decree nisi — Two ceremonies 
of marriage — Omission to plead both.] — Hampson 
v. Hampson, No. 6068, post, 

3686. .] — A wife having been 

married to her husband, first by a declaration 
before witnesses in Edinburgh, & afterwards at 
the sheriff’s ct., Edinburgh, obtained a decree 
nisi for divoyeo. In the petition & the decree 
nisi only the second ceremony was referred to. 
The ct. allowed the petition & the decree nisi to 
be amended by alleging also the first ceremony, 
but without costs against resp. — Marshall v. 
Marshall (1909), 25 T. L. R. 716. 

C. Where Charges l7\ferential . 

3687. Amendment maiung charge distinct — 
Desertion.] — Pyne v. Pyne, No. 3650, ante. 

3688. Adultery.] — Ambler v. Ambler So 

Hoghton, No. 3651, ante . 

3689. .] — Forman v. Forman 

Davis, No. 3746, post. 

3690. .] — Spilsbury v. Spils 

No. 3652, ante . 

1). Corrections of Dates , Names , Places , etc. 

3691. Name — Mis-statement of Christian name.] 

-Where in the affidavit verifying the petition for 
marriage co-resp.’s 
was stated to he John instead of 


P. M. 


uxtua, • j , /here a petition for dis- 

solution of marriage has been served in which a 


PART XIII. SECT. 8, SUB-SECT. 8.- 

1. Addition of plea of condonat 
bu respondent — After petitioner^ < 
deuce denying condonation .\ — In a e 


for dissolution of marriage upon tho 
ground of adultery petitioner In his 
evidence denied condonation. & resp. 
then applied for leave to amend her 
answer by adding a plea of condona- 


tion : — Held : petitioner having denied 
condonation, the application to amend 
should be refused. — MARYonuRCH r. 
MAUiviiuncii & Buckley (1913), 32 
N. Z. L. 11. 712.— N.Z. 
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mistake is made in the Christian name of the 
person with whom resp. is alleged to have com- 
mitted adultery, the ct. will allow it to be amended, 
but it must be re-served. — Love v . Love (1863), 

32 L. J. P. M. & A. 134. 

3693. Mis-spelling In citation.] — Where 

co-resp.’s name had been mis-spelt in the citation 
served, the ct. made an order for a fresh citation 
to issue. — Cotton v. Cotton & Kinnis (1862), 4 
Sw. & Tr. 275 ; 32 L. J. P. M. & A. 133. 

3694. Misnomer of respondent — Respondent 

not appearing.] — The misnomer of resp. in a peti- 
tion is cured by appearance ; but if there is no 
appearance the petition must be amended & re- 
served. — Kisch v. Kisch (1864), 4 New Rep. 28 ; 

33 L. J. P. M. & A. 115. 

3695. Assumed name of co-respondent.]— 

Nicolas v. Nicolas, No. 3807, post. 

3696. Wrong name — Of person with whom 

adultery alleged.] — A wife tiled a petition for 
divorce, alleging adultery by her husband with a 
certain woman, who intervened «te denied the 
allegation. Subsequently it was discovered that 
a mistake had been made, & that the adultery 
alleged should have been with another woman. 
Petitioner applied, without giving notice to resp. 
or the intervener, to amend the petition by striking 
out the name of the intervener & inserting that of 
the other woman. The ct. allowed the amend- 
ment, the petition to be re-served on resp., & the 
intervener to have her costs. — IlAit ding-Cox v. 
Harding-Cox (1908), 21 T. L. R. 631 ; 52 Sol. Jo. 
518. 

3697. Date — Dates amended to those on which 
cruelty proved.] — A petition for dissolution of 
marriage on the ground of adultery & cruelty 
charged cruelty “in & during the months of Apr. 
& May, 1861.” Resp. filed an answer denying 
the charges of the petition. Upon the trial of 
the cause, at which resp. did not appear, petitioner 
failed to prove cruelty at the time alleged, but 
established cruelty in June A July, 1861 : — 
Held : the petition might be amended by sub- 
stituting the date of the cruelty proved. — Bijn- 
yard v. Bunyard (1863), 32 L. J. P. M. & A. 
176 ; 11 W. R. 990. 

3698. Amendment instead of ordering further 
particulars — Times, places & persons uncertain.) — 

King v. King & Dent (1862), 32 L. .1. P. M. & 
A. 64, n. 

3699. .] — Wodeliouse v. Wodejiou.sk 

A Farrow (1863), 32 L. J. P. M. A A. 90, n. 

E. Additional Charges. 

3700. Satisfactory reason for previous omission — 
Necessity for.] — Brittain v. Brittain & Camp, 
No. 4010, post. 

3701. Knowledge of charge before petition filed — 
General rule.] — (1) Where petitioner after an ad- 
journment of the case part heard, in order to pro- 
cure further evidence, asks leave to amend his 
petition by adding a new charge, it is an objection 
to granting his application that the charge in 
question had come to his knowledge before the 
petition in its original form was drawn, 

Semble : (2) where a cause has been part heard 
before the full ct., & adjourned for further evi- 
dence, the Judge Ordinary sitting alone has not 
power to dismiss the petition, or to allow an amend- 
ment to be made thereon ; (3) the ct. will not 
dismiss the petition on the prayer of petitioner 
after evidence has been given in the cause entitling 
the resp. to a matrimonial remedy. 


Qu. : will the ct. make a decree of judicial 
separation in favour of a resp., who has proved 
an answer entitling resp. to a judicial separation 
unaccompanied by a prayer for same. — Ban- 
nister v. Bannister & Davis (1860), Sea. & Sm. 
143 ; 29 L. J. P. M. & A. 53. 

3702. Additional charge of cruelty — Ap- 

plication not vexatious.] — A wife petitioned for a 
dissolution of her marriage on the ground of her 
husband’s adultery, coupled with desertion. 
The husband filed no answer. She applied for 
leave to amend her petition, by adding a charge 
of cruelty, alleged to have been committed & to 
have been known to her before she filed her peti- 
tion. The ct. required her to bring in an affidavit 
of the acts of cruelty upon which she relied, & of 
the motives which had induced her to suppress 
them in her petition : — Held : the wife might 
amend her petition by adding a new ground for 
the dissolution of her marriage, the ct. being 
satisfied that this new charge was not brought 
forward vexatiouslv. — Rowley v. Rowlby (1859), 

1 Sw. & Tr. 487 ; 29 L. J. P. & M. 15 ; 31 L. T. 
O. 8. 01 ; 23 J. P. 714 ; 7 W. R. 653. 

3703. Subsequent to latest act alleged.] 

— Topper Topper, No. 2673, ante. 

3704. Absence of special circum- 

stances.] — Cruelty being a fact which must be in 
the knowledge of a petitioner at the commence- 
ment of the suit, the ct. will generally refuse to 
allow fresh charges of cruelty to be added to a 
petition. — Austin v. Austin (1871), 41 L. J. P. 
& M. 8 ; 25 L. T. 850 ; 20 W. R. 128. 

3705. Evidence obtained after petition filed — 
Additional charge of adultery.] — Adultery com- 
mitted by either party, husband or wife, at any 
time before sentence, will bar a sentence of separa- 
tion, at the suit of the other party ; or will compel 
the ct. to dismiss both parties, adultery being 
mutually, or reciprocally charged in the cause ; 
& cts. must permit either of such parties to plead 
adultery against the other in any stage of such a 
cause, whether before or after publication, & how 
long soever this may have passed, or the cause may 
have been depending, it being certified to have been 
pleaded within a reasonable time after coming to 
proponent’s knowledge. — Brisco v. Biusco (1824), 

2 Add. 259. 

Annotations : — Consd. Webb v. Webb (1828), 1 Ilajr. Kw. 

341). Held. Seavcr v. Soavcr (184(5), 2 Sw. Sc Tr. 005 ; 

Everett v. Everett & MoCullum, 1191DJ P. 208. 

3706. .] — Facts of adultery newly 

come to the knowledge of the party may be pleaded 
alter publication.— W ebb v. Webb (1828), 1 Hag. 
Ecc. 349 ; 162 E. R. 609. 

3707. .] — Under a citation for cruelty 

only in a suit for separation by the wife adultery 
by the husband occurring prior to the institution 
of the suit but sworn to have come recently to 
the wife’s knowledge may be pleaded, oven though 
publication of the evidence on the libel & on a 
responsive plea is about to pass. — Sampson v . 
Sampson (1832), 4 Hag. Ecc. 285. 

3708. .] — Worth v. Worth (1859), 

Sea. & Sm. 109. 

3709 . .] — Dickenson v. Dickenson 

& Clement (1862), 1 New Rep. 70. 

3710. Addition of bigamy charge. 

After the hearing of a petition of a wife for dis- 
solution of marriage on the ground of adultery & 
cruelty, no decree having been pronounced, the 
ct. allowed the petition to be amended by the 
addition of a charge of bigamy which came to the 
knowledge of petitioner in the interval between 
the cause being set down forbearing & the hearing. 
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— Walkeb v. Walker (1801), 30 L. J. r. M. & 
A. 214. 

3711. Previous ignorance of nature of charge — 
Acts amounting to legal cruelty.] — The wife peti- 
tioned the ct. for a dissolution of marriage by 
reason of her husband’s adultery, coupled with 
desertion. At the hearing, the ct. held that the 
desertion was not proved, & adjourned the final 
decision in order that petitioner might consider 
whether she would accept a judicial separation. 
Subsequently, the ct. allowed her to amend her 
petition by adding a charge of cruelty, being 
satisfied from the afiidavits that until the hearing 
she was ignorant that the acts she could prove 
against her husband amounted to legal cruelty. — 
Parkinson v . Parkinson (18(59), L. R. 2 P. «te I). 
27 ; 39 L. J. P. & M. 21 ; 21 L. T. 597. 

3712. Cause of action arising after petition filed — 
Desertion.] — Kettlewell v. Kettlewell, No. 
2982, ante . 

3713. .] — Lapinoton v . Lapington, 

No. 2984, ante . 

3714. Petition incomplete without additional 

charge.] — Bonaparte v . Bonaparte, No. 3057. 
ante, 

F. New Co-Respondents, 

Co-respondents as parties, see Sub-sect. 4, E., 
post, 

3715. Petition alleging adultery with specified 
person — Amendment to “ or with person unknown ” 
refused.] — A petition, by a husband, for a dis- 
solution of marriage, alleged that resp. at a speci- 
fied time & place, committed adultery with A. 
Resp. did not appear. At the hearing, the ct. 
refused to allow the petition to be amended by 
adding to that charge the words “ or with some 
person whose name is unknown to your petitioner,” 
without re-service. — Wallace v, Wallace, 
Guiter & Maonamara (18(32), 32 L. J. P. M. & 
A. 47 ; 9 Jur. N. S. 134 ; 11 W. li. 112. 

3716. Petition alleging adultery with co-respon- 
dent & other persons — Addition of new co-respon- 
dent refused — Application not made bona fide.] — 

CODRTNGTON V, CODRINGTON ANDERSON, 

No. 3973, post. 

(J, Countercharges, 

3717. Charging petitioner with adultery — Addi- 
tion to answer generally traversing allegations.] — 

A co-resp. whose answer merely traversed the 
allegation of adultery, was not allowed to cross- 
examine the witnesses called to establish that 
allegation, for the purpose of eliciting that peti- 
tioner had been guilty of adultery, or of such mis- 
conduct as would induce the ct. to exercise its 
discretion by withholding a decree ; but upon a 
statement being made that co-resp. would probably 
be able to establish a case of such misconduct on 
the part of petitioner if he had the opportunity, 
the ct. allowed him to amend his answer by the 
insertion of various countercharges against peti- 
tioner, & reserved the question of the costs of the 
day until the merits of the case had been ascer- 
tained. — Plumer v, Plumer & Bygrave (1859), 
Sea. & Sm. 147 ; 4 Sw. & Tr. 257 ; 29 L. J. P. M. 
& A. 03 ; 164 E. It. 1514. 

Annotation: — Apld. Seddon t?. Soddon & Doyle (1860), 30 

L. J. P. M. & A. 12. 

3718. Non-payment of petitioner’s 

taxed costs.] — A wife petitioned for judicial separa- 
tion, on the ground of cruelty & adultery ; resp. 


traversed the charges, & afterwards obtained leave 
to amend his answer by adding a countercharge 
of adultery. Before leave to amend was granted, 
& after an order for payment of the wife’s taxed 
costs, resp. became bkpt. on his own petition. 
An application to rescind the order for the amend- 
ment of the answer, on the ground that resp. 
had become bkpt. solely for the purpose of avoid- 
ing payment of his wife’s costs, & that the order 
was made by the ct. in ignorance of the bkpey., 
was rejected. — Greatorex v, Greatorex (1864), 
4 New Rep. 122 ; 34 L. J, P. M. & A. 9. 

3719. Amendment of vague charges in 

answer — Insufficient information as to dates & 
places.] — Wells v. Wells & Hummerston (1863). 
32 L. J. P. M. & A. 65, n. 

3720. Charging petitioner with cruelty — Addition 
to co-respondent’s answer after issue joined — 
Refused.] — In a husband’s suit for dissolution, 
after the pleadings had been completed & issue 
joined, the ct. refused to allow co-resp. to add to 
liis answer a charge of cruelty against the husband* 
— Jayne v, Jayne & Protttero (1869), 21 L. r L\ 
41) 1 ; 18 W. R. 53. 

II, Amendment of Prayer, 

3721. From judicial separation to dissolution — 
On payment of costs by petitioner.] — The ct. 

granted an application by a wife that a petition 
for a judicial separation filed by her might be dis- 
missed, & that she might substitute for it a peti- 
tion for dissolution of marriage upon the terms of 
her paying the costs. — L ewis v , Lewis (1860), 
29 L. J. P. M. & A, 123. 

3722. .] — Where both parties are 

before the ct., a wife’s suit for judicial separation 
may be turned into one for a dissolution of marriage 
without issuing a fresh citation, but there must- 
be a re-service of the petition on resp. 

The costs of the motion must not be taxed 
against the husband (per Cur.). — Cartledge v, 
Cartledge (±862), 4 Sw. & Tr. 249; 31 L. J. 
P. M. & A. 135 ; 8 Jur. N. S. 493 ; 164 E. R. 1511. 

3723. Non-payment of costs by respondent.] 

— The ct. will allow a wife to withdraw her petition 
for judicial separation & file one for dissolution of 
marriage, if her proctor has not received from the 
husband her costs in the former suit. — Ashley 
v, Ashley (1861), 2 Sw. & #r. 388 ; 30 L. J. P. M. 
& A. 175 ; 5 L. T. 139 ; 164 E. R. 1046. 

3724. On same grounds as in first petition.] 

— I^eave granted to withdraw a petition for judicial 
separation & file a petition for dissolution of mar- 
riage upon the same grounds as those alleged in 
the first petition. — Massey v, Massey (1863), 32 
L. J. P. M. A A. 141. 

3725. Cross-charges by wife.] — Where a 

husband brought a suit for dissolution on the 
ground of adultery with co-resp., & the wife 
answered charging petitioner with adultery & 
cruelty, & prayed for a judicial separation, & the 
jury found for resp. on all the issues. The ct. 
allowed the prayer of the answer to be amended, 
& pronounced a decree nisi for dissolution on the 
application of resp. — Corpataux v. Corpataux 
& Staub (1875), 23 W. R. 456. 

3726. From dissolution to judlolal separation — 
Charges proved.] — Dent v. Dent, No. 3183, ante. 

3727. Failure of proof.] — Smith v . Smith, 

No. 2883, ante. 


PART XIII. SECT. 8, SUB-SECT. 3.— F,. 

m. No co-respondent named — Power 
of court to add name suo motu — Neces- 
sity for amendment of petition.) — In 
a suit for divorce petitioner did not 


make any person a co-respondent but 
simply averred that his wife was 
generally leading an immoral life : — 
Held : the ct. should not add a person 
as co-respondent suo motu without 


calling on petitioner to amend the 
petition by making the necessary 
allegations against him. — H owe v. 
Howk (1913), r. L. R, 38 Mad. 468,— 

IND. 
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3728. -.] — Duplany v . Duplany, No. 
3628, ante . 

3729. Intervention by King’s Proctor — Plea 

of collusion & adultery.] — Drummond v. Drum- 
mond, No. 3158, ante. 

3730. Countercharges established — Giving 

court discretion to refuse relief.] — Boreham v. 
Boreham, No. 3439, ante. 

Discretionary bars to relief, see Sect. 7, sub- 
sect. 4, ayite. 

3731. Attempt to expunge countercharges.] 

— Lempriere v. Lempriere & Roebel, No. 3440, 
ante. 

3732. Whether respondent’s consent neces- 

sary — All charges proved.] — A wife, having pre- 
sented a petition praying for a dissolution of her 
marriage by reason of the cruelty & adultery of 
her husband, at the hearing proved both charges. 
The decree was suspended at her request, Sc on 
applying for a decree for judicial separation instead 
of a decree nisi, for dissolution, resp. opposed the 
application. The ct. refused to allow her to alter 
tho prayer of her petition until resp. had had an 
opportunity of bringing before the ct. the facts on 
which he grounded his opposition. — M y cock v . 
Mycock (1870), L. R. 2 P. & D. 98 ; 39 L. J. P. 
& M. 56 ; 23 L. T. 238 ; 18 W. It. 1144. 

3733. All charges not established.] — 

In a suit for dissolution of marriage on the ground 
of cruelty & adultery, if one of the charges only 
be established, petitioner has a right to a decree 
of judicial separation without the consent of resp. — 
Bromfield v. Bkomfikld (1871), 41 L. J. P. & M. 
17 ; 26 L. T. 264. 

3734. After decree nisi— Solicitor’s costs.] — 

Colyer v. Oolyer (1904), Times , Nov. 8. 
Annotation: — Folld. Parsons v. Parsons (1907), 23 T. L. It. 

749. 

3735. Upon respondent’s motion to 

dismiss for want of prosecution.] — A petitioner is 
entitled to a reasonable time after the expiration 
of the time at wliich the decree could, at the earliest 
possible date, bo made absolute, in order to deter- 
mine whether to proceed further or to have the 
petition dismissed. 

Upon an adjourned motion by a resp. to dismiss 
a suit for want of prosecution, the ct. allowed 
petitioner to take a decree of judicial separation 
in place of the decree nisi previously obtained for 
dissolution of the marriage. — Parsons v. Parsons, 
[1907] P. 331 ; 76 L. J. P. 159 ; 23 T. L. It. 749. 

7. Petitions Claiming Damages. 

3736. Addition of claim.] — Leave granted to 
amend a petition for dissolution of marriage by 
adding a claim for damages. — Bartlett v. Bart- 
lett & Balmanno (1 864), 34 L. J. P. M. & A. 64. 

3737. — — Application made bond. fide.] — 
Petitioner in a suit for divorce, after the petition, 
but before an answer was filed, applied for leavo 
to amend his petition by adding a claim for 
damages. The ct. , being satisfied that it was made 
in good faith without any collateral purpose, 
granted the application. — Symonds v. Symonds 
Sc Harrison (1870), 23 L. T. 568 ; 19 W. R. 166. 

3738 . Fresh evidence.]— At the date of 

filing his petition the only evidence wliich peti- 
tioner had was the confession of resp. He subse- 


quently obtained independent evidence of her 
alleged adultery with co-resp., & he then applied 
to amend his petition by adding a claim for 
damages. The ct. allowed the amendment. — 
Henslow v. Henslow Sc Beardsley (1871), 40 
L. J. P. & M. 31 ; 24 L. T. 846 ; 19 W. R. 780. 

3739. Insertion of amount — Authority of counsel 
for co-respondent to consent.] — Spedding v . 
Spedding & Smith, No. 3664, ayite. 

3740. Amendment after verdict — Award of larger 
sum than claimed.] — Petitioner in a suit for dis- 
solution of marriage claimed £500 damages from 
co-resp. The jury having awarded £1,000, the 
ct. allowed petitioner to amend his claim to that 
amount. — Modera v. Modera Sc Barclay (1893), 
10 T. L. R. 69. 

3741. Undefended suit.] — Where in 

an undefended case damages are assessed at a 
higher figure than that claimed in the petition, a 
summons must be taken out by petitioner, if he 
desire to amend his claim, asking for leave to 
amend & re -serve the petition. The summons 
should be served upon co-resp., who, although not 
represented at the trial, will be entitled to be heard 
in opposition to the application. — Beckett v. 
Beckett & .Tones, [1901] P. 85 ; 70 L. ,T. P. 17 ; 
81 L. T. 272 ; 17 T. L. R. 120. 

3742. Withdrawal of claim — Whether notice to 
opposite parties essential — Undefended suit,] — 
When no appearance has been entered by either 
resp. or co-resp., against whom damages are 
claimed, by leave of ct. Sc without notice to resp. 
or co-resp. the claim for damages may be with- 
drawn & the case transferred from the common 
jury to the undefended list. — Chamberlain v, 
Chamberlain & Hartwell (1907), 51 Sol. Jo. 
357. 

3743. Reinsertion after withdrawal — Withdrawal 
by mistake — Fresh evidence.] — Sykes v . Sykes Sc 
Smith, No. 4442, post. 

J . Re-Service of Amended Petitions . 

See Matrimonial Causes Rules, 1924, r. 25. 

3744. Necessity for — No notice of motion to 
respondent.] — Wright v. Wright, No. 3683, ayite . 

3745. Non-appearance by respondents — 

Amendment making charge more distinct.] — 
Ambler v. Ambler Sc Hoghton, No. 3651, ante. 

3746. .] — A petition, by a hus- 

band, for dissolution of marriage did not charge 
adultery, but alleged that resp. & co-resp. were 
“ living & cohabiting together.” Neither of 
resps. appeared. At the hearing the ct. refused 
to allow the petition to bo amended, by inserting 
a charge of adultery, without re-service. — Forman 
v. Forman & Davis (1863), 32 L. J. P. M. Sc A. 
80 ; 11 W. R. 401. 

3747. .] — Spilsbury v. Splls- 

bury, No. 3652, ante. 

3748. Additional adultery “with 

person unknown.”] — Wallace v. Wallace, 
Guiter Sc Macnamara, No. 3715, ante . 

3749. Correction of respondent’s 

name.] — Kisch v. Kisch, No. 3694, ante. 

3750. Amendment of date of adultery .1 

— The rule that when a petition has been amended 
by leave of the ct. it must be re-served will not 
be waived merely because resp. has not appeared. 
Therefore, where a charge of adultery was wrongly 
dated in a petition, the ct. allowed the petition 


PART XIII. SECT. 8 , SUB-SECT. 3. — J. 110 appearance had been entered by^; must be re-service. — Patrick v. Pat- 

resp., if It Js clear that resp. cannot' | rick, 11921] N. Z. L. R. 614. — N.Z. 

n. Necessity for — Non-appearance ’ ' by the amendment, then ! 0# .] — a material amend- 

by respondents .] — Where an amend- mended petition need not bo, j ment in al petition will not bo al- 
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to be amended by correcting the date, but ordered 
that the petition be re-served on resp. although 
he had not appeared. — Charter v . Charter 
(1889), 58 L. J. P. 44 ; 60 L. T. 872. 

3751. Amendment of amount of 

damages claimed — Verdict for larger sum than 
prayed.] — Beckett v. Beckett & Jones, No. 3741, 
ante. 

3752. Respondent cited by advertisement — 

Advertisement of amended petition not essential.] — 

Where a resp. is cited by advertisement, & leave to 
amend the petition is afterwards granted, the 
amended petition need not be advertised. — 
Smith v. Smith (1863), 3 Sw. & Tr. 216; 32 
hu .T. p. M. & A. 145 ; 9 L. T. 118 ; 7 .Tur. N. S. 
r>39 ; 11 W. It. 989 ; 164 E. R. 1257. 

3753. Amendment of name of person with 

whom adultery alleged — Christian name.] - Love 
v. Love, No. 3(592, ante. 

3754. Undefended suit.] — When a 

resp. in India, who had been served with the 
citation & petition, had not appeared, & tin? peti- 
tion was amended by changing the name only of 
the woman with whom adultery was alleged, the 
ct. allowed personal re-service of the amended 
petition to bo dispensed with. — Roberts v. 
Roberts (1909), 53 Sol. Jo. 301. 

3755. Substitution of new party with whom 

adultery alleged.] — JIarding-Cox v. Harding- 
Cox, No. 3696, ante. 

3756. Amendment of prayer — From judicial 

separation to dissolution,] — Oartledge v. Cart- 
ledge, No. 3722, ante . 

Service generally, sec Sub-sect. 5, post. 


Sub-sect. 4. — Parties. 

A . In General . 

Co-respondents.] — See Sub-sect. 4, E., post. 

Parties by intervention.] — See Sub-sect. 4, E., 

post. 

3757. Suit for dissolution — Parties recognised by 

court.] — Y v. Y (1860), No. 3831, post . 

3758 . - Alien enemy.] — An alien enemy, who 

has been registered as such & who is domiciled in 
England, has a right to bring a petition for the 
dissolution of his marriage. — K rauss (otherwise 
Dks Salles D’Epinoix) v. Krauss (otherwise 
Des Salles D’Epinoix) & Orbach (1919), 35 
T. L. R. 637 ; 63 Sol. Jo. 760. 

Right of alien enemies to sue or initiate pro- 
ceedings on own behalf.] — See Aliens, Vol. II., 
pp. 154-162, Nos. 250-329. 

3759. Suit for nullity on ground of affinity — 
Interested parties.] — Any interest, however slight, 
j^rovided it be specific & pecuniary, whether to be 
secured in a contingent right, or released from a 
possible legal obligation, is sufficient to entitle 
a party to sustain a suit in tho Ecclesiastical Ct. 
for nullity of a marriage, on the ground of affinity. 
Where, therefore, a father brought such suit to 
dissolve a marriage contracted by his daughter, 
after she was of age, by reason of incest : — Held : 
his possible liability, under Poor Relief Act, 1601 
(c. 2), to maintain the issue of such marriage, if 
legitimate, in case of the death or impotency of 
the parents, was an interest sufficient to entitle 
him to sustain such suit ; & a sentence of nullity 
of marriage was pronounced therein. — S herwood 

no appearance has been entered. 

Leave was asked to amend tho petition 
in order to insert an earlier date of the 
alleged desertion : — Held : such leave 
could only be granted upon terms that 
the petition as amended waR re- 


v. Ray (1837), 1 Moo. P. C. C. 353 ; 12 E. R. 848, 
P. 0. ; affg. S. 0. sub nom. Ray v. Sherwood & 
Ray (1836), 1 Curt. 193. 

Annotations : — Consd. R. v. Oxford (Bp.) (1879), 4 Q. B. D. 
525. Refd. Bevan v. M'Mahon & Bevan (1859), 2 Sw. & 
Tr. 58 ; Wells v. Cottam (1863), 3 Sw. & Tr. 364 ; Shep- 
pard v . Phillimoro & Bennett (1869), L. It. 2 P. C. 450 ; 
Elphinstone v. Purchas (1870), L. It. 3 P. C. 245 ; Fagg 
v. Lee (1873), L. R. 4 A. & E. 135 ; Lowe v. Lowe (1899), 
80 L. T. 576. Mentd. Harrison v. Sparrow (1842), 3 
Curt. 1 ; Sauders v. Head (1843), 2 Notes of Cases, 356 ; 
Brookes v. Cresswell (1846), 4 Notes of Cases, 429 : Fenton 
(or Livingstone) v. Livingstone (1856), 27 L. T. O. S. 18 ; 
Ditcher v. Denison (1857), 11 Moo. P. C. C. 324 ; Brook 
v. Brook (1861), 9 H. L. Cas. 193 ; Martin v. Maokonoohie, 
Flamank v. Simpson (1868), L. R. 2 A. & E. 116 ; Win- 
chester (Bp.) v . Wix (1869), L. R. 3 A. & E. 19 ; Tho 
Helenslea, Tho Catalonia (1882), 7 P. D. 57. 

3760. Suit for judicial separation — Persons acting 
under power of attorney.] — In a suit by S., resident 
in India, against his wife, resident in England, for a 
separation by reason of her adultery, the question 
of the sufficiency of the authority from the hus- 
band arose, upon the ct.’s inquiry, previous to 
signing the sentence. There was a power of 
attorney authorising certain x>ersons to commence 
proceedings on the part of the husband, ratifying 

confirming what the attorneys had done, 
agreeing to ratify <fc confirm what they should do : 
— Held : a sufficient authority. — Sewell v. 

Sewell (1840), 1 Notes of Cases, 33. 

Suit for jactitation — Only maintainable by one 
of parties to alleged marriage.] — See Sect. 4, ante. 

B. Minors. 

See Matrimonial Causes Rules, 1921, r. 74, &, 
generally , Infants. 

3761. Guardian ad litem — Appointment of father 
— Without consent.] — Appointment of the father 
of a minor, as curator ad litem, on election of the 
minor ; but without the consent of the father, in 
order to substantiate proceedings against the son 
in a suit of cruelty & adultery, not sustained. — • 
Bkauraine v . Beauraine (1808), 1 Hag. Con. 
498 ; 161 E. R. 630. 

Annotations : — Distd. Morgan v. Morgan (1841), 2 Curt. 679. 
Consd. Mord aunt v. Mordaunt (1870), L. It. 2 P. & D. 109. 
Mentd. Mordaunt v. Moncreiffo (1874), L. H. 2 Sc. & Div. 
374. 

3762. Need of proxy — Nullity suit.] — 

Dennis v. Dennis (181 5), cited in 2 Curt, at p. 687 ; 
163 E. R. 552. 

Annotation : — Consd. Morgan v. Morgan (1840), 2 Curt. 679. 

3763. In same position as next friend- - 

Liability for costs.] — R utter v. Rutter, No. 5014, 
post. 

3764. Nullity suit by father of minor — Necessity 
to state capacity in which father sues — Whether as 
guardian or in own right.] — In a suit for nullity 
instituted by the father of a minor, it must appear 
upon the face of the petition whether the father 
has instituted the suit in his own right or as 
guardian of the minor. — Wells v. Cottam 
(falsely called Wells) (1863), 3 Sw. & Tr. 364 ; 
33 L. J. P. M. & A. 41 ; 10 L. T. 138 ; 10 Jur. N. S. 
444 ; 12 W. 11. 672 ; 164 E. R. 1316. 

Annotation : — Refd. Gilroy v. Gilroy, [1914J P. 122. 

3765. Objection to minority — Time.] — Z yokltn- 
ski v. Zycklinski, No. 3952, post. 

C. Person # of Unsound Mini. 

See Matrimonial Causes Rules, 1924, r. 75, &, 
generally Lunatics. 

3766. Suit by committee — Nullity.] — F ust v. 


served. — Gow v . Gow, [1921] N. Z. 
L. R. 695.— N.Z. 

PART XIII. SECT. 8, SUB-SECT. 4.— C. 

,p. Where respondent insane — As- 
signment of guardian .] — When the 


ground of a petition for dissolution of 
marriage is tho unsoundness of resp.'s 
mind, the ot. on proof of service of the 

{ )6tition & citation on the master in 
unacy in accordance with Divorce 
(Insanity) Aot, 1919, s. 5, will dispense 
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Husband and Wipe. 


Sect. 8 . — Institution and defence of proceedings : 

Sub-sect . 4, C., D. & E. (a) (6) i. & fi.] 

Bowerman (1790), cited in 2 Hag. Con. at pp. 170, 
171 ; 2 Add. at p. 402 ; 161 E. R. 705. 

Annotation 3 : — Expla. Parnell v. Parnell (1814), 2 Hag. Con. 

169. Reid. Nokes v. Milward (1824), 2 Add. 386. 

3767. Dissolution.] — The committee of a 

lunatic may institute proceedings against the wife 
of a lunatic for adultery. — Parnell v. Parnell 
(1814), 2 Hag. Con. 169 ; 2 Phillim. 158 ; 161 
E. R. 704. 

Annotations : — Consd. Mordaunt v. Mordaunt (1870), L. R. 

2 P. & D. 109. Reid. Mordaunt f. Moncreiffe (1874), 

L. R. 2 Sc. & Div. 374. 

3768. .] — The lunacy of a husband or 

wife is not a bar to a suit by the committee for 
the dissolution of the lunatic’s marriage. Such a 
suit may be instituted by the committee of the 
lunatic. — Baker v. Baker (1880), 5 P. D. 142 ; 49 
L». J. P. 49 ; 42 L. T. 332 ; 28 W. R. 630 ; affd. 
6 P. D. 12. 

Annotations: — Expld. Stanliope v. Stanhope (1886), II 

P. i). 103. Folld. Burrell v. Burrell & Blake (1900), 17 

T. Jj. It. 41. 

3769. Judicial separation.] — The committee 

of a lunatic may maintain a suit for judicial separa- 
tion on the ground of the adultery of the wife of 
the lunatic. — Woodgate v. Taylor (1861), 2 
Sw. & Tr. 512 ; 30 L. J. P. M. & A. 197 ; 5 L. T. 
119 ; 164 E. R. 1095. 

Annotation : — Consd. Mordaunt v. Moncreiffe (1874), L. 11. 

2 Sc. & Div. 374. 

Suit to perpetuate testimony — Illegitimacy 

of children.] — See Bastardy, Vol. III., p. 371, 
Nos. 126, 127. 

3770. Guardian ad litem — Appointment of.] — 

(1) A petition for divorce against a wife was met 
by an allegation of her insanity & consequent 
inability to defend herself. The ct. below ap- 
pointed a guardian ad litem on her behalf. Upon 
a verdict of her insanity, proceedings were sus- 
pended ; but with liberty to the husband to apply 
again to the ct. in the event of her recovery. The 
husband appealed to the House of Lords, insisting 
that the wife’s insanity ought not to bar, or impede, 
the investigation of the charge of adultery brought 
against her. The House adopted this view ; &, 
reversing the order appealed against, sent the case 
back with directions to proceed. 

Divorce may be asked & decreed on behalf of, 
or against, a lunatic, the ct. appointing a guardian 
ad litem for protection (Kelly, C.B., Denman, J., 
& Pollock, B., as consulted judges). 

(2) By the law of England, adultery, though a 
grievous sin, is not a crime, & the analogies & 
precedents of criminal law have no authority in 
the Divorce Ct., a civil tribunal. 

In the proceedings against a criminal, every 
step is arrested by his or her becoming a lunatic ; 
but the procedure in divorce is not a criminal 
proceeding (Lord Hatherley). — Mordaunt v. 
Moncreiffe (1874), L. R. 2 Sc. & Div. 374 ; 43 
L. J. P. & M. 49 ; 30 L. T. 649 ; 39 J. P. 4 ; 23 
W. R. 12, H. L. ; revsg. S. C. sub nom. Mordaunt 
v. Mordaunt (1870), L. R. 2 P. & D. 109, 382. 
Annotations: — As to (1) Consd. Baker v. Baker (1880), 5 

P. D. 142. Reid. Giles v. Giles (1899), 69 L. J. P. 26. 

As to (2) Consd. Redfern v. llodfern, 11891] P. 139. Reid. 

Branford v. Branford (1878), 4 P. D. 72. 

3771. Not where dispute as to insanity.] 

— An order ought not to be made under rule 196, 
assigning a guardian ad litem to a person alleged 
to be of unsound mind, where there is a substantial 
& bond fide dispute as to the unsoundness of mind 


of the person to whom it is proposed to assign the 
guardian. Qu, : whether rule 196 applies where 
the person has not been found lunatic by in- 
quisition. — Fry v. Fry (1890), 15 P. I). 50 ; 62 
L. T. 501 ; mb nom . Routh (otherwise Fry) v. 
Fry, 59 L. J. P. 43 ; 38 W. R. 615, O. A. 

Annotation : — Consd. Howell v. LcwIb (1891), 61 L. J. Ch. 89. 

3772. Application by petitioner.] — 

Giles v. Giles, No. 2318, ante . 

3773. Petitioner appearing by — Decree for 

dissolution granted.] — The ct. granted a decree 
nisi for a dissolution of marriage on the petition 
of a person detained in a lunatic asylum under a 
reception order made by a magistrate, petitioner 
appearing by his guardian ad litem . — Burrell v. 
Burrell & Blake (1900), 17 T. L. R. 41. 

3774. Where respondent insane — Adjournment 
to appoint guardian.] — Giles v . Giles, No. 2318, 

ante. 

3775. Answer filed by official solicitor.] — 

.Toiinson v. Johnson, f 1 001 1 P. 193 ; 70 L. .J/P. 
44 ; 81 L. T. 725. 

Annotations : — Mentd. Coppiniccr v. Coppiiitfur & Lutwyche 
(1918), 31 T. L. It. 328 ; Kiekard v. Rickard & Bond (1921 ). 
37 T. L. It. 511. 

3776. Notice to official solicitor.] — In a 

suit for dissolution of marriage where res]), is a 
lunatic, notice must be given to the official soil*, 
in case lie should think lit to appear & take part 
in the proceedings. — Burnett v . Btjrnett & 
Purdy (1922), 39 T. L. R. Ill ; 67 Sol. Jo. 147. 

3777. Insanity at time of trial — Sanity of co- 
respondent at time of service.] — As co-resp. seems 
to have been sane when he was served & to have 
had an opportunity of appearing, it does not lie 
on petitioner to take steps to have co-resp. 
represented, & if costs on a finding of adultery 
are not asked for against him, I think the case 
may proceed (McCardie, J.). — Whiting v. Whit- 
ing <fc Botwright (1920), 36 T. L. R. 215. 

U. Pauper Suitors. 

See 11. S. C., 1925, Ord. 16, rr. 22-31 G ; Ord. 36 a. 
Costs.] — See Sect. 18, sub-sect. 6, post. 

3778. Assignment of counsel by court — Effect of.] 
— A person suing in formd pauperis , to whom 
counsel has been assigned by the ct., cannot 
appear by another counsel, until there has been 
a renunciation, or a new assignment of counsel, 
or he has been dispauperised. — H amer v. Bore- 
iiam (1858), 1 Sw. & Tr. 26 ; 27 L. J. P. & M. 107 ; 
164 E. R. 613. 

E. Co-Respondents. 

(a) Jurisdiction of Court over Co-Respondents. 

Whether dependent on domicil of co-respondent.] 

— See Conflict of Laws, Vol. XI., pp. 425, 426, 
Nos. 907-915. 

Where co-respondent a foreign ruling prince.] — 

See Action, Vol. I., p. 48, No. 388. 

(b) Necessity to make every Alleged Adulterer 

Co-Respondent. 

i. In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 177. 

Matrimonial Causes Rules, 1924, rr. 4, 5. 

3779. General rule.] — Unless petitioner can 
satisfy the ct. on affidavit that he cannot or ought 
not to make a co-resp., Matrimonial Causes Act, 
1857 (c. 85), s. 28, is imperative that he should 


with service on rcHp. & will assign the 
master, where he consents to act as 
such, as guardian to resp. for the pur- 
poses of the suit. — Blackbell v. 


Blackbkll, 11920] V. L. R. 336. — 

AUS. 

q. Where petitioner insane — Action 
for judicial separation .] — An action of 


separation at the instance of an insane 
wife is incompetent. — Thomson v. 
Thomson (1887), 14 R. (Ct. of Sess.) 
634 24 Sc. L. R. 450,— SCOT, 



Part X JIT— Matrimonial Causer. 


385 


do so. — Q utc.'KE v. Quicke (1801), 2 Sw. A Tr. 
419 ; 31 L. J. P. M. & A. 28 ; 5 L. T. 090 ; 10 
W. 11. 448. 

Annotations: — Consd. Jones v. Jones, [1896] P. 165; 

Saunders v. Saunders, [1897] I*. 89. 

3780. .] — Petitioner must make every per- 

son whom he charges in the petition with having 
committed adultery with his wife a co-resp., 
unless he is excused from so doing by the ct. on 
special grounds. 

Qu. : whether the fact that petitioner can only 
obtain evidence admissible against resp., but in- 
admissible against the alleged adulterer, would 
be such special ground. — Oarryer v. Oarryer A 
Watson (1805), 4 Sw. A Tr. 94 ; 34 L. J. P. M. A 
A. 47 ; 13 L. T. 250 ; 11 Jur. N. 8. 352 ; 13 W. It. 
507. 

Annotations : — Consd. Jonos v. Jones, [1890] P. 165; 

Saunders v. Saunders, [1897] P. 89. Refd. Edwards v. 

Edwards & Wilson, [1897] P. 316 ; Payment v. Payment 

& Stuart, Chapman v. Chapman & Buist, [1910] 1\ 271 ; 

Rush v. Push, Bailey & Pimenta, [1920] P. 242. 

3781. .] — When a petition charges adultery 

with a person unknown, A names no adulterer, it 
is necessary to obtain the leave of the ct. to pro- 
ceed without making a co-resp. —P itt v. Pitt 
(1808), L. It. 1 P. A J). 404 ; 37 L. .T. P. A M. 24 ; 
17 L. T. 071. 

Annotations:- Consd. Jones r. Jones, [1896] P. 165; 

Saunders v. Saunders, 11897] P. 89. Refd. Edwards v. 

Edwards & Wilson, 11897] I’. 316. 

3782. .] — A husband who petitions for dis- 

solution of his marriage on the ground of his wife’s 
adultery must join the alleged adulterer as a co- 
resp., though he possesses no legal evidence against 
the alleged adulterer, & though his only know- 
ledge as to the man’s name be derived from con- 
fessions made by the wife or from other ex p. 
statements. — Jones i». Jones, [1896] P. 165; 65 
L. J. P. 101 ; 75 L. T. 190 ; 12 T. L. It. 416. 

Annotations Consd. Edwards v. Edwards & Wilson, [1897] 

P. 316. Dbtd. Saunders v. Saunders, 11897] P. 89. 

3783. “ Alleged adulterer ** — Person alleged by 
petitioner. |— Saunders v . Saunders, No. 3784, 

post, 

ii. “ Special Grounds ” Dispensing with Necessity, 

Sec Supreme Court of J udicature (Consolidation) 
Act, 1925 (c. 49), s. 177 ; Matrimonial Causes Rules, 
1924, rr. 4 & 5. 

3784. Discretion of court as to — Unfettered — 
How exercised.] — (1) The discretion given to the 
judge, by Matrimonial Causes Act, 1857 (c. 85), 
s. 28, to allow a petition for a divorce to proceed, 
on special grounds, without making any co-resp. 
is to be exercised with regard to the principles 
laid down in or to be gathered from the Act & the 
rules, A to the circumstances of each particular 
case, A cannot be fettered by any general rule of 
practice. 

A husband, who had been absent from England 
for more than two years, ascertained, when he 
returned home, that his wife had recently given 
birth to a child, of which he was not the father. 
She registered the birth of the child, giving her 
own name as the mother but without giving the 
name of any father. She took out a bastardy 
summons against H., whom she alleged to be the 
father of the child, but, at the time appointed for 
its hearing, she did not appear, A the summons 
was struck out. The husband did not believe 
that H. was the father of the child, A his solr., 
after making careful inquiry, was unable to obtain 
any evidence against H. H. was prepared to 


swear that he had never had intercourse with the 
wife. The husband presented a divorce petition, 
in which he alleged that the wife had committed 
adultery with a man whose name was unknown 
1o him : - • Held : the husband should be allowed 
to proceed with the petition without naming any 
co-resp. 

(2) The words “ alleged adulterer ” in Matri- 
monial Causes Act, 1857 (c. 85), s. 28, A rule 4 
of the Rules of 1863, mean only the person alleged 
by petitioner in the petition to be the adulterer. — 
Saunders v. Saunders, [1897] P. 89 ; 66 L. J. P. 
57 ; 76 L. T. 330 ; 45 W. R. 583 ; 13 T. L. R. 
328 ; 41 Sol. Jo. 404, C. A. 

Annotations : — As to (1) Consd. Edward h v. Edwards & 
Wilson, [1897] P. 316. Refd. Payment, v. Payment & 
Stuart, Chamnan v. Chapman & Buist, [1910] P. 271. 
As to (2) Reid. Edwards v. Edwards & Wilson, [1897] P. 
316. Generally, Refd. Push v. Push, Bailey & Pimenta, 
[1920] p. 212 ; Franklin v. Frankliu & Minshall, [1921] 
P. 407. Mentd. Field v. Ommanney (1920), 36 T. L. P. 
695. 

3785. When interfered with on 

appeal.] — Petitioner, a British subject domiciled 
in England, who charged his wife with adultery 
committed at Lisbon with two foreign 01 * 8 , applied 
by motion for leave to proceed without citing 
either of co-resps., on the grounds that they had 
both left Portugal ; that neither he nor resp. 
knew their addresses ; A that he had wholly 
failed to trace them. The petition contained no 
claim for damages or costs against either of co- 
resps. Resp. had not been served with notice of 
the motion, but at her own request had received 
copies of the affidavits to be used at the hearing 
of the motion. At the hearing, counsel for 
petitioner objected to resp. being heard. The 
President held that resp. was entitled to be heard, 
A, on the facts, that petitioner had not shown that 
co-resps. could not be reached by one or other of 
the methods by which service or substituted 
service could be effected ; A accordingly refused 
the motion. On appeal :—Held : (1) Matrimonial 
Causes Act, '1857 (c. 85), ss. 27, 28, 33, showed 
that a foreign co-resp. domiciled abroad was not 
entitled as of right to claim to he dismissed from 
the suit, A in the absence of special grounds the 
petition ought to be served upon him ; but the 
matter was one entirely within the discretion of 
the judge of the Probate A Divorce Div., A the 
Ct. of Appeal would not intfUfere with the exercise 
of that discretion unless it appeared that the 
judge had acted upon a wrong principle, or under 
some misapprehension, or without consideration ; 
(2) although it was the usual practice for motions 
for leave to proceed without citing a co-resp. to 
be made ex p. 9 there was no rule of practice which 
prevented a resp. from being heard on such an 
application. — Rush v. Rush, Bailey A Pimenta, 
[1920] P. 242 ; 89 L. J. P. 129 ; 122 L. T. 792 ; 
36 T. L. R. 302 ; 64 Sol. Jo. 323, C. A. 

Annotation : — As to (1) Refd. Franklin v, Franklin & Min- 
shall, [1921] P. 407. 

3786. Absence or insufficiency of evidence — 
Whether sufficient to dispense with necessity.] — 

Carryer v, Oarryeu A Watson, No. 3780, ante, 

3787. .] — Jones v, Jones, No. 3782, 

ante. 

3788. .1— The mere belief of petitioner, 

founded on the evidence then before^ him, that a 
person accused of being the adulterer is not guilty, 
is not in itself sufficient to excuse him from making 
that person a co-resp. ; if, however, the ct. is 
satisfied that no evidence can be obtained against 
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Sect. 8. — Institution and defence of proceedings: 
Sub-sect. 4, E. (b) ii., Hi. & it 

the accused person, it may exercise its discretion 
under sect. 28 of Matrimonial Causes Act, 1857 
(c. 85), <te allow petitioner to proceed without 
joining him as co-rcsp. — Edwards v. Edwards & 
Wilson, [1897] 1\ 310 ; 07 h. J. 1\ 1 ; 77 L. T. 
400; 13 T. L. B. 502. 

» 3789. Wife’s confession sole evidence of 

guilt.] — Semble if a husband, who has .been 
allowed to proceed without making a co-resp., 
afterwards <fc before the trial acquire evidence as 
to the person with whom his wife committed 
adultery, & who was previously unknown, he ought 
to bring the matter before the et. He need not 
do so when the sole evidence is the wife’s confession. 
— Mtjspratt v. Mubpratt (1801), 31 L. J. P. M. <fe 
A. 28. 

Annotations Consd. Jones v. Jones, [1896] I\ 105. Reid. 
Saunders v. Saunders, LI 897] P. 89. 

3790. .] — The ct. will allow petitioner 

to proceed without making the alleged adulterer a 
co-resp., where no evidence can be obtained against 
him, the only evidence that he is the adulterer 
being the wife’s confession. — J inkinus v. Jinkings 
(1807), L. R, 1 P. & D. 330 ; 30 L. J. P. & M. 48 ; 
15 L. T. 512. 

Annotations:— Folld. Gill v. Gill (1889), 37 W. It. 623. 
Consd. Jones v. J ones, [1890J 1*. 105. Refd. Saunders v. 
Saunders, f 1 897 J P. 89. 

3791. .] — A husband presented a peti- 

tion to the ct.. praying for a dissolution of his 
marriage on the grounds of his wife’s adultery 
with two men, it. & E., both of whom were men- 
tioned by name in the petition. The charge 
against E. was made on the strength of certain 
rumours which reached petitioner, & which were 
confirmed by a statement made to petitioner’s 
soli*, by resp., to the effect that E. was the father 
of her illegitimate child. The man E. positively 
denied the truth of resp.’s statement, &, upon 
petitioner <fc his solr. making inquiries into the 
matter, no satisfactory evidence was forthcoming 
to support resp.’s confession. Petitioner was 
thereupon advised to apply to the ct. for leave to 
proceed without citing any co-resp. in respect 
of the adultery which resulted in the birth of 
resp.’s illegitimate child : — Held : resp. having 
given the name of E. as the father of her child, & 
his name having been inserted in the petition, he 
must be made a co-resp. A be served with the 
usual citation. — Payne v. Payne, Rodway 
Ed deiju (1888), 00 L. T. 238. 

Annotations: — Consd. .Tones v. .Jones, ri896] P. 165. Refd. 
Saunders r. Saunders, [1897 J J*. 89. 

3792. — — .] — On a husband’s petition for 

dissolution of the marriage on the ground of his 
wife’s adultery, of which the only evidence was a 
confession by the wife, the ct.., on motion, excused 
the husband from making the alleged adulterer a 
co-resp. — Gill v . Qua, (1889), GO L. T. 712 ; 37 
W. R. 623. 

(tnnotutions: — Consd. Jones v. Jones, [1896] P. 165; 
Saunders v. Saunders, [1897] P. 89. 

3793. .] — In a petition by a husband 

for divorce, it appeared that the address <fe occupa- 
tion of the alleged adulterer were known to peti- 
tioner, but there was no evidence against him 
except resp.’s confession : — Held : petitioner could 
not be excused from making the adulterer a co- 
resp., & the citation must be personally served 
upon him as such co-resp. — Cornibh v. Cornish 
(1890), 15 P. D. 131 ; 59 L. J. P. 84 ; 02 L. T. 007. 

Annotations: — Consd. Jones v. Jones, [1896] P. 165. Refd. 
Saunders v . Saunders, [1897] P. 89. 

3794. .] — Where no evidence was 

obtainable against the man whom resp. had in- 


dicated as the father of one of her illegitimate 
children, & who was believed to be in America, 
the ct. gave petitioner leave to proceed without 
citing the alleged adulterer as co-resp. — B agot v. 
Bagot (1890), 02 L. T. 012. 

Annotations : — Consd. Jones v. Jones, [1896] I*. 165. Refd. 
Saunders v. Saunders, [1897] P. 89. 

3795. — .] — Jones v. Jones, No. 3782, 

ante. 

3796. .] — Miles v. Miles (1896), 

Times , Mar. 20. 

Annotation: — Consd. Jones v. Jones, [1896] P. 165. 

3797. .] — A wife, in answer to in- 

quiries by her husband touching the paternity of 
a child with which she was pregnant, & of which 
he could not be the father gave the name of a 
man, & made certain statements which she said 
were within petitioner’s knowledge, but of which he 
declared he knew nothing ; neither did he know of 
the existence of such a man. After petition filed, & 
upon motion by the husband (i>etitioner) for leave 
to proceed without citing any person as co-resp., 
the ct. directed petitioner’s solr. to write to resp. 
with a view to having a personal interview with & 
obtaining an explanation from her, & refused to 
make an order in petitioner’s favour until this 
had been done & the result made known to the 
ct. — Grose v. Grose (1897), 78 L. T. 89. 

Annotation : — Consd. Franklin v. Franklin & Minehall, 

[1921 J P. 407. 

3798. Petitioner’s belief in innocence 

of party accused.] — Saunders v . Saunders, No. 
3784, ante. 

3799. .] — Edwards v. Edwards 

& Wilson, No. 3788, ante. 

3800. Verdict against co-respondent in previous 
suit.] — A. having in an action of crim. con. re- 
covered damages against B., applied for leave to 
present a petition for the dissolution of his marriage 
without making B. co-resp. to such petition : — 
Held : the circumstances of A. having recovered 
damages against B. did not constitute such 
special ground, within sect. 28 of Matrimonial 
Causes Act, 1857 (c. 85), as to justify the ct. to 
grant the application . — Ex p. Armitage (1858), 1 
Sw. & Tr. 71 ; sub nom. Re Armitage’s Divorce, 

4 Jur. N. S. 50 ; sub nom. Ex p. , 27 "L. .T. 1\ & 

M. 4 ; sub nom. Anon., 30 L. T. O. 8. 278 ; 0 
W. R. 222. 

3801. .] — A. had obtained sentence of 

divorce a mensd et thoro in the Ecclesiastical Ct. 
by reiison of the wife’s adultery, & had recovered 
damages in an undefended action for crim. con. 
from B., the alleged adulterer, who was now at the 
Cape of Good Hope. A. was allowed to proceed 
with his petition for dissolution, without making 
B. a co-resp. — T omkin v. Tomkin (1858), l 8w. 

& Tr. 182 ; 27 L. J. P. & M. 54 ; 31 L. T. O. 8. 180. 

Annotation: — Refd. Payment v. Payment & Stuart, Chap- 
man v . Chapman & Buiist, [J910J 1*. 271. 

3802. Adulterer dead.1 — In a suit for dissolution 
of marriage, by reason of the wife’s adultery, where 
the alleged adulterer is dead or unknown, petitioner 
should apply at once to the ct. for an order to be 
excused from making a co-resp. Qu . : whether 
the ct. has power to make such an order after the 
citation has been served on resp. — T ollemaciie 
v. Tollemache (1858), 28 L. J. P. & M. 2. 
Annotations: — Distd. Hunter v. Hunter & Vernon (1858), 

28 L. J. P. & M. 3. Consd. Jones v. Jones. [1896] P. 165 ; 
Saunders v. Saunders, [1897] P. 89 ; Slaytor v. Slaytor & 
Jackson, [1897] P. 85. 

3803. One of two alleged adulterers.] — 

Where, in a petition for dissolution of marriage, 
adultery is charged with a person who died before 
the institution of divorce proceedings, petitioner 
must apply to the ct. for an order to be excused 
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from making him a co-resp,* even though adultery 
be charged against a second person who has been 
made a co-resp. to the suit. — Slaytor v. Slaytor 
& Jackson, [1897] P. 85 ; 00 L. J. P. 97; 77 L. T. 
141 ; 13 T. L. R. 244. 

8804. Wife leading life of prostitute.] — An 

application to proceed in a suit for dissolution, 
without making a co-resp. granted, on the ground 
that the wife was living in a brothel. 

Qu. : whether the wife can object to such an 
application. — Hook v. Hook (1858), 1 Sw. <fc Tr. 
183 ; 27 R. J. P. & M. 01 ; 31 L. T. O. S. 209 ; 0 
AV. R. 808. 


Annotations : — Consd. Jones v. Jones, r 1890 ] P. 165. Reid. 
Saunders v. Saunders, 11897] P. 89: Hush v. Kusli, 
Bailey & Pimenta, [1920] P. 242. 


3805. .]— 1 Where the wife, rosp., was alleged 

to be leading the life of a common prostitute & to 
have committed adultery with several persons, 
who were necessary witnesses to enable petitioner 
to establish the charges of adultery, petitioner was 
allowed to proceed without making a co-resp. — 
Liters v. Peters & AVii*lktt (1801), 3 Sw. & Tr. 
204. 


3806. Inability to trace co-respondent — Affidavit 
in support.] — AVhere a petition for dissolution of 
marriage alleged that “ in the month of July, 1857, 
resp., at Birkenhead, committed adultery with a 
man whose name is to petitioner unknown,” the 
judge ordinary refused to excuse petitioner from 
making a co-resp., on an a Hi davit simply stating 
that petitioner was unable to learn the name of 
the alleged adulterer, but subsequently granted 
the application on an affidavit which stated that 
petitioner had been informed by II. that resp. & a 
man had taken furnished apartments, & slept 
together in her house, & that she had not since 
seen the man, & did not know his name, though 
she had made efforts to discover it. — Evans v. 
Evans (1859), 28 R. J. P. & M. 20. 

3807. Adultery admitted by wife.] — A 

husband petitioned for a dissolution of his marriage 
with his wife on the ground of her adultery with 
a man unknown. No evidence could bo obtained 
as to the adulterer, except that the wife had stayed 
witli a man in an hotel in Jondon, where their 
names were entered in the books as “ Mr. & Mrs. 
K. R. (!.” The wife, whilst admitting her adultery, 
would give no information as to the adulterer, 
beyond that “ he would marry her whon the 
divorce was pronounced.” The ct. refused to 
dispense with making a co-resp., but ordered the 
petition to be amended by charging adultery with 
“ 1C. R. G.” in the ordinary way, co-resp. to be 
served by advertisement : A, petitioner being in 
Western Australia, any further affidavit in support 
of the petition to be dispensed with. — Nicolas v. 
Nicolas (1899), 08 R. J. P. 00 ; 80 R. T. 422. 

3808. Birth of illegitimate child.] — 

Jeffreys v. Jeffreys (1912), 28 T. R. R. 504. 

3809. Adulterer domiciled & resident abroad — 
Notice of proceedings.] — A person whoso name has 
been introduced into a divorce petition as an 
alleged adulterer is entitled to have notice of the 


proceedings so as to afford him an opportunity of 
clearing himself from the charge, if he should 
desire to do so. The ct., in relieving a petitioner 
from the necessity of citing an alleged adulterer 
on the ground that he was a foreigner domiciled 
& resident out of the jurisdiction, required peti- 
tioner to give him notice of the pending proceed- 
ings. — Boger v. Boger, [1908] P. 300 ; 77 

R. J. P. 151 ; 99 R. T. 881 ; 24 T. R. R. 744 ; 52 
Hoi. Jo. 552. 


Annotation : — Consd. Raymout v. Raymeut & Stuart, 
Chapman v. Chapman (Sc Bulat, [1910] P. 271, 


3810. -.] — Rush v. Rush, Bailey & 
Pimenta, No. 3785, ante . 

iii. Adultery alleged in Countercharges . 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 177 ; Matrimonial 
Causes Rules, 1924, it. 4 & 5. 

Parties by intervention, see Sub -sect. 4, F., post , 

3811. Whether adulterer must be made co- 
respondent — Claim for cross-relief.] — In a wife’s 
petition for divorce, her husband, in his answer, 
made a countercharge of adultery against his wife, 
& prayed for a divorce. On an application made 
on behalf of the husband, by direction of the 
registrar, to be allowed to proceed without making 
a co-resp., the ct. granted the application, but 
reserved the question whether it has power to 
make a man a co-resp. in such a suit. — Curling 
v. Curling (1888), U P. D. 13 ; 58 R. J. P. 20 ; 
59 R. T. 899. 

Annotation : — Conid. Ken worthy v. Ken worthy, [1919] P, 05. 

3812. .] — Wheeler v. Wheeler A 

Rhodes, No. 3838, post . 

3813. .] v. Hauuop, No, 

3840, post . 

3814. — — When a husband in his 

answer to his wife’s petition makes a counter- 
charge against her of adultery, & seeks a divorce 
in the prayer of his answer, pursuant to Matri- 
monial Causes Act, 1860 (c. 32), s. 2, he must, 
pursuant to Matrimonial Causes Act, 1857 (c. 85), 
s. 28, make any known man, with whom he charges 
his wife with committing adultery, a party to the 
proceedings by citation ; & as regards any unknown 
man, he must apply, in the maimer obligatory upon 
a petitioning husband under the s<ame sect., for 
leave to be excused from making such man a 
party. Until the husband has taken these steps 
the registrar’s certificate under Divorce Rules, 
r. 200, that the pleadings & proceedings are correct 

6 in order caanot be granted ; but a time should 
be limited within which the husband is to take 
such steps &, in default, the part of his answer 
asking for relief in respect of his countercharge 
should be struck out, so as to put the pleadings 
in order & enable the registrar to make his cer- 
tificate. — Ken worthy v. Ken worthy, [1919] P. 

05 ; 88 R. J. P. 38 ; 120 R.*C\ 203 ; 35 T. R. It. 

07 ; 03 Sol. Jo. 99, C. A. 

3815. Application for leave to proceed without 
naming co-respondent — Service of notice of motion 
on petitioner — Whether essential.] — A\ ; here a hus- 
band in his answer to his wife’s petition for divorce 
alleges that petitioner had communicated to him 
a venereal disease in consequence of her adultery 
with some man or men unknown, <fc the husband 
moves to proceed without naming the alleged 
adulterers as parties citod, petitioner ought not 
to be served with notice of the motion. — Mac- 
kenzie v. Mackenzie (1910), 114 R. T. 504 ; 32 
T. R. R‘ 318. 

.] — See, generally , Hub-sect. 4, E. (c), post. 

iv. Adultery alleged hath with Specified and Un- 
known Persojis . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 177 ; Matrimonial Causes 
Rules, 1924, rr. 4 <fc 5. 

3816. General rule.] — If a husband’s petition for 
a dissolution of marriage alleges adultery with A. 

6 B., & also with divers persons unknown, leave 
must be obtained to dispense with making such 
unknown persons co-resps. — Penty v. Penty, 
Johnson 6c Sabingie (1882), 7 P. I). 19 ; 47 R. T. 

o o 2 
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Sect. 8 . — Institution and defence of proceedings : 

Su bisect. 4, E. ( b ) jtn, (c), cfc F\ (a) & (ft).] 

131 ; sub nom. Penhy v. Penhy, Johnson & 
Sabingie, 61 L. J. P. 24. 

3817. Allegations of adultery with unknown 
persons struck out.] — A petition for dissolution of 
marriage alleged that the wife had committed 
adultery with A., who was made co-resp., & in the 
fifth paragraph charged her with having com- 
mitted adultery with a person unknown. On 
motion that petitioner might be excused from 
making such unknown person a co-resp. , or be 
allowed to strike the fifth paragraph out of the 
petition : — 1. I eld : either might be done. Qu. : 
whether, as there was one co-resp. there was any 
necessity for the application. — IItjnteh v. Hunter 
& Vernon (1858), 28 H. J. P. & M. 3. 

Annotation: — Oonsd. Garryor v. Carrycr & Watson (1805), 

4 S\v. & Tr. 94. 

3818. .] — Where a petition in an unde- 

fended suit contained allegations of adultery with 
two co-resps. & also with two unknown persons, 
the ct. ordered the paragraphs of the petition 
referring to the two unknown persons to be struck 
out.— Peacock v. Peacock (1894), 0 K. 050. 

3819. Petitioner excused from making unknown 
person co-respondent.] — Hunter v. Hunter & 
Vernon, No. 3817, ante. 

(c) Leave to proceed without naming 

Co-Respondents. 

See , now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 177 ; Matrimonial 
Causes Rules, 1924, it. 4 & 5. 

3820. Application for leave — Time for.]— An 
application to dispense with making a co-resp. 
should be made at an early stage of the suit ; but, 
except under special circumstances, it will be 
allowed even after resp. has filed her answer to 
the petition. — Jeffers v. Jeffers (1877), 2 P. D. 
90 ; 40 L. J. P. 80 ; 25 W. R. 513. 

Annotations: — Reid. Dobson v. Dobson & Paxton, [1916] 

P. 110 ; Rush v. Rush, Bailey & Pimenta, 11920] P. 242. 

3821. Affidavit of petitioner in support — 

Necessity for.] — Upon a motion to dispense with 
citation of any person as a co-resp., an affidavit 
by petitioner is indispensable. — D klnkwater v. 
Drinkwater (1889), 00 H. T. 398. 

3822. Must be corroborated.] — The ct. 

will not, upon the affidavit of petitioner only, 
allow him to proceed without making a co-resp.— 
Header v. Header (1803), 32 H. J. P. M. <fe A. 130. 

3823. .] — Where, upon a motion 

for leave to proceed without making a co-resp., it 
appeared that the affidavit of petitioner was not 
corroborated, the ct. ordered an adjournment in 
order that an affidavit in corroboration might be 
filed, & stated that, in future, if the affidavit of 
petitioner were not corroborated, any such motion 
would probably be dismissed. — Barber v. Barber, 
LI 890] P. 73 ; 05 L. J. P. 58. 

3824. Whether respondent may be heard 

in opposition — Notice of motion served.] — On a 
motion to dispense with a co-resp. : — -Held : resp. 
had no locus standi, &, notwithstanding the fact 
that notice of motion had been served on her 
solrs., she could not be heard in opposition to the 
application. — Dobson v. Dobson & Paxton, 
[1916] P. 110 ; 85 H. J. P. 150 ; 114 H. T. 565 ; 
00 Sol. Jo. 387. 

Annotation: — Confid. Runh v. Rush, Bailey & Pimenta, 

[1920] P. 242. 

3825. Motions usually made ex parte.] 


— Rush v. Rush, Bailey & Pimenta, No. 3785, 
ante. 

3826. Where leave granted — Application for dis- 
charge of order — Whether respondent competent to 
make.] — The ct. refused to treat a resp. as guilty 
of contempt for not having complied with an order 
respecting the custody of a child in the absence 
of an affidavit that the order had been personally 
served upon her. 

Petitioner liaving obtained leave to proceed 
without service of the citation upon co-resp., the 
ct. held it was not competent to resp. to move to 
discharge that order, although she alleged that it 
had been obtained by fraud. — A llen v. Allen & 
D’Arcy (1859), 23 J. P. 300. 

3827. Subsequent evidence as to adulterer — 

Must be disclosed to court.] — M uspratt v. Mus- 
pratt. No. 3789, ante. 

3828. Notice of pending proceedings to 

alleged adulterer.] — -R oger v. Boger, No. 3809, 
ante. 

3829. Proper procedure where adulterer domiciled 
abroad.]— (1) Where, upon a husband’s petition 
for divorce, the alleged adulterer is domiciled 
abroad, so is not subject- to the jurisdiction of 
the Divorce (4-. here, the proper practice is for 
petitioner to move for leave to proceed without 
citing him as co-resp. 

(2) Where co-resp., domiciled in a foreign 
country, had been dismissed from a suit on his 
own motion, the ct. declined to give the husband 
his costs, although co-resp. had entered an uncon- 
ditional appearance to the citation. — B aker v. 
Baker, Baker v. Baker & Dwyer, [1908] P. 257 ; 
77 H. J. P. 90 ; 99 H. T. 313 ; 24 T. L. R. 493 ; 52 
Sol. Jo. 413. 

Annotation :— As to (2) Consd. Itayment v. Rayment & 

Stuart, Chapman v. Chapman & Buist, [1910] P. 271. 

Jurisidiction over adulterers domiciled abroad.] — 

See Conflict of Haws, Vol. XI., p. 425, Nos. 907- 
915. 

F. Parties by Intervention. 

(a) In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 197 ; Matrimonial Causes 
Rules, 1924, rr. 17 & 19. 

legitimacy declarations, see Bastardy, Vol. 
111., p. 370, Nos. 110 ct scq. 

3830. Whether court will admit — Parties with 
estates expectant upon issue of marriage — When 
validity of marriage questioned.] — In a cause of 
divorce, where the alleged marriage is denied to 
be valid, the ct. may probably permit third parties, 
who have estates expectant [inter alia) upon the 
issue of such alleged marriage being illegitimate ; 
& who conse fpiently are interested in the question 
of its validity, to be cited to “ see proceedings ” in 
the cause, so far as relates to the marriage.- - 
Montague v. Montague (1821), 2 Add. 372 ; 102 
E. R. 331 . 

3831. Where no personal interest.]— In a 

suit for dissolution of a marriage, the only parties 
who are recognised by the rules of the ct. are 
petitioner, resp., & co-resp. The ct. lias no 
authority to allow an individual, who has no 
personal interest, to suggest a charge against one 
of the parties which has not been imputed by the 
other, «te, for that purpose, to intervene in the suit. 

— Y v. Y (1800), 1 Sw. & Tr. 598 ; l 

L. T. 414 ; 8 W. R. 273 ; 104 E. R. 877 ; sub nom. 
Re Chaddock v . Ciiaddock, Ex p. Verax, 29 
H. J. P. M. & A. 55 ; 0 Jur. N. S. 348. 

Annotation: — Difltd. Joshop v. Jessop (1801), 7 Jur. N. S. 009. 
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3832. Alleged adulteress to be made a 

respondent — Petition by wife.] — In a suit by a wife 
for dissolution of marriage, the ct., upon applica- 
tion on behalf of the person with whom it was 
alleged that the husband had committed adultery, 
directed that she be made a resp.— Bell v. Bell 
(1883), 8 P. D. 217. 

3833 . Assignee of damages.] — Hunt v. 

Hunt A Cooper, No. 5854, post. 

3834. Time for intervention — After issue Joined.] 

— An intervener may plead after issue joined by 
leave of the ct. — Jones v. Williams (18(55), 4 
Sw. A Tr. 19 ; 34 L. J. P. M. A A. 102 ; 29 J. P. 
200; 11 Jur. N. 8. 288. 

3835. After decree nisi.] — In a divorce 
suit, between the decree nisi A the application 
to make it absolute, the ct. on terms, allowed the 
intervention of a lady who was not a party to the 
suit, but with whom resp. was alleged by the 
petition to have committed adultery. -French v. 
French (J9J1), 30 T. L. It. 584. 

3836. Position of intervener — Opposite party — 
Within Married Women’s Property Act, 1893, s. 2.1 
- A wife, having presented a petition for dis- 
solution of marriage on the ground of cruelty & 
adultery, in her particulars alleged that the 
adultery lvad been committed with M. R. An 
order was made on Oct. 10, 1911, giving M. It*, 
leave to intervene A directing her to tile an answer 


within fourteen days. The intervener filed an 
answer, A at the trial the jury found that there had 
been no misconduct between her A- resp., A 
petitioner was ordered to pay her costs. Under 
her marriage settlement petitioner was entitled 
to the income of realt y for her life without power of 
anticipation. The intervener issued a summons 
for the appointment of a receiver of the life estate. 
Immediately after the conclusion of the first 
proceedings petitioner presented a second petition 
for dissolution of marriage. This was undefended, 
& a decree nisi was pronounced on July 9, 1912. 
On July 22 an order was made by the President 
that the trustees of petitioner’s settlement should, 
notwithstanding the restraint on anticipation, pay 
half her income to the intervener from the date of 
the summons up to decree absolute, towards 
satisfaction of her costs. On Mar. 18, 1913, the 
summons was ordered to stand over until the 
decree* nisi had been made absolute. Petitioner 
appealed A the intervener gave cross-notice of 
appeal :—~Held : (1) the intervener was an 

“ opposite party ” within the above sect. ; (2) the 
discretionary power of the ct. was not exhausted 
by the order of July 22, 1912 ; (3) the property 
which the ct. could deal with under sect. 2 was the 
whole property which was subject to the restraint 
on anticipation, A not merely the portion of the 
property which for the time being was effectually 
restrained from anticipation, that was to say, 
during coverture ; A the matter must be remitted 
to the President to be dealt with according to his 
discretion. — Studley v. Studlky, (1913] P. 119 ; 
82 L. J. P. 65 ; 108 L. T. (557 ; 57 Sol. Jo. 425. 
V. A. 

Annotation : — As to (3) Reid. Wood r. Lewie, [191 J J 3 K. B. 

73. 


persons wth whom the husband was alleged to have 
committed adultery obtained leave to intervene, 
A her name was added to the title of the suit. 
Subsequently she obtained an order for a commis- 
sion to examine witnesses abroad, A for the post- 
ponement of the trial of the issues affecting her 
until the return of the commission. Petitioner 
obtained a decree absolute, on evidence which 
satisfied the ct. that resp. had committed adultery 
with women other than intervener ; & the issue 
affecting her was never tried : — Held : the name 
of intervener must- be struck out of all pending 
A future proceedings. — C onnemara v, Conne- 
mara, [1892] P. 102 ; 01 L. J. P. 90 ; 60 L, T. 
592. 

Costs.] — See Sect. 18, sub-sect. 5, post . 

(ft) Adultery alleged in Countercharges . 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 197 ; Matrimonial 
Causes Itules, 1924, it. 17 -19. 

Whether adulterer must be made co-respondent, 
see Sub-sect. 4, K. (ft) iii., ante. 

3838. Whether alleged adulterer allowed to 
intervene— No claim for cross-relief.] — Where in 
a wife’s suit for dissolution of marriage the hus- 
band in his answer charged bis wife, with having 
committed adultery wit li a specified person, but 
did not pray for a dissolution of the marriage, the 
ct. allowed the alleged adulterer to intervene A 
file an answer. 

Under that sect. [29 A 30 Viet. c. 32, s. 2], where 
resp., the husband, has in answer to his wife’s 
petition for a dissolution of marriage, made a 
countercharge of adultery against her, A prays 
for a dissolution of his marriage on the ground of 
the adultery, it is the clearly established practice 
of the ct. to require him to state who the person 
is w T ho is charged with committing adultery with 
his wife, A to make him a party to the suit 
((Butt, J.). — Wheeler v. Wheeler A Rhodes 
(1889), 14 P. I). 154 ; 58 L. J. P. 05 ; 01 L. T. 300. 
Annotations: — Distd. Harrop v. Harrop, 11899] P. 61. 

Apprvd. Lowe v. Lowe, [1899] P. 204 ; Kenworthy v. 

K unworthy, 11919] P. 0f». 

3839. .] — A petition by a husband 

claiming a divorce from his wife A damages against 
oo-resp. was dismissed, by comjent, before trial. 
Thereupon the wife filed a petition claiming a 
judicial separation, A the husband, in his answer, 
countercharged the adultery which he had alleged 
in the former suit, but he asked for no relief. The 
alleged adulterer applied for leave to intervene 
A defend : Held : the practice of the Ecclesi- 
astical Ct-s. governed the case, A, as that practice 
afforded no precedent for allowing an intervention 
in such circumstances, the application must be 
refused.-- Park ell v. Farrell (1890), 70 L. T. 
107. 

3840. .] -A husband, in his answer 

to a petition by his wife for dissolution of mar- 
riage, made a countercharge against her of adultery 
with a specified person, without claiming cross- 
relief, or “ such further or other remedy as the 
nature of the case may require ” : - Held : the ct. 
had no power to allow the alleged adulterer to 


3837. No evidence offered against intervener at 
hearing — Dismissal from proceedings.] — In a 

petition by the wife for dissolution of the marriage 
on the ground of adultery A cruelty, one of the 


intervene. 

Where the answer of resp. is. as in this case, 
merely an answer the ct-. cannot make a decree 
for dissolution. This can onlv be done where the 


PART XIII. SECT. 8, SUB-SECT. 4.— 

F. (a). 

3832 i. Whether court will admit — 
Alleged, adulteress to he made a respond- 
ent,— Petition by wife .}— In a wife’s 
petition fov dissolution of marriage by 
reason of tbo husband’s adultery, tbe 


alleged adultoreHs obtained a ruio 
calling upon petitioner to show cause 
why she should not bo allowed to 
intervene. — Bailky v. Bajt.ev (1897), 
I. L. li. 30 Calc?. 490, n. - IND. 

t. Incestuous adul- 
tery.] a wife’s suit for divorce 


against the husband on the ground of 
incestuous adultery, the ct. has no 
power under Indian Divorce Ac.t (IV. 
of 1809) to allow the alleged adulteress 
to intervene. — R amsay v. Boyle 
(1903), T. Ti. R. 30 Calc. 489 ; 7 

C. \V. Nl. 001.— IND. 
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& D . (a) 

answer contains a claim for cross-relief, & in that 
case resp., if a husband, is bound to make the 
alleged adulterer a co-resp., as he would have had 
to do if he had presented a cross-petition (Gorell 
Barnes, J.). — Harrop v. IIarrop, [1899] P. 61 ; 
68 L. J. P. 68 ; 80 L. T. 171 ; 16 T. L. B. 144. 
Annotations : — Folld. Lowo v. Lowe, [1899] P. 204. Apprvd. 

Kenworthy v. Kenworthy, [1919] P. 65. 

8841. Answer not treated as cross- 

petition.] — Where a husband in his answer to his 
wife’s petition made a countercharge against her 
of adultery with a person named, but did not ask 
for any relief whatever beyond the simple dismissal 
of the petition : — Held : under the circumstances 
the answer could not be treated as a cross-petition 
under sect. 2 of Matrimonial Causes Act, 1866 
(c. 32), but merely as an ordinary defence, & 
therefore the ct. had no jurisdiction, on the 
opposition of the husband, to allow the alleged 
adulterer to intervene. — Lowe v. Lowe, [1899] 
P. 204 ; 68 L. J. P. 60 ; 80 L. T. 575 ; 47 W. B. 
553 ; 15 T. L. B. 360 ; 43 Sol. Jo. 495, C. A. 

Annotation : — Apld. Kenworthy v. Kenworthy, [1919] P. 05. 

(c) Where King's Proctor has intervened . 

See, now , Supreme Court of Judicature Act, 
1925 (c. 49), s. 197 ; Matrimonial Causes Buies, 
1924, rr. 17-19. 

Intervention by King’s Proctor, generally, see 
Sect. 19, post. 

3842. When petitioner charged with adultery— 
Whether intervention of alleged adulterer per- 
mitted.] — A wife obtained a decree nisi , but the 
Queen’s Proctor subsequently intervened, & alleged 
that petitioner was living in adultery with one J. : 
— Held : J. was not a party to the suit, & could 
not be admitted to intervene. — Grieve v. Grieve, 
[1893] P. 288 ; 63 L. J. P. 29 ; 69 L. T. 462 ; 1 B. 

Annotations Folld. Oarew v. Carcw, [1894] P. 31. Consd. 

Harrop v. Harrop, [1899] P. 61 ; Lowo v. Lowo (1899), 

80 L. T. 57a. 

3843. .] — W 7 here a wife had obtained 

a decree nisi , dissolving her marriage on the ground 
of adultery & cruelty, & the Queen’s Proctor inter- 
vened, alleging, in his plea, collusion, condonation, 
A suppression of material facts, leave was given 
to the Queen’s Proctor, in the course of the trial, 
to add a charge of adultery, which he alleged had 
been committed by petitioner with one E. who 
thereupon moved for leave to intervene & defend 
himself from the charge : — Held : there was no 
jurisdiction to permit such an intervention. — 
Carew v . Carkw, [1894] P. 31 ; 63 L. J. P. 74 ; 
6 B. 062. 

Annotations: — Consd. Harrop v. Harrop, 1 1 899 J P. Cl; 

Lowe v. Lowe (1899), 80 L. T. 575. 

See, now, Matrimonial Causes Act, 1907 (c. 12), 
s. 3. 

3844. — .]— Davison v. Davison, No. 

5169, post. 

3845. Co-respondent dismissed from original suit 
— Whether Intervention by co-respondent or respon- 
dent permitted — No charge of collusion.] — In a 

suit by a husband for dissolution of his marriage 
on the ground of his wife’s alleged adultery with 
co-resp., the principal evidence consisted of the 
husband’s statement on oath of a confession by Ins 
wife that she had committed adultery with co- 


resp. Co-resp. on the advice of his counsel did 
not tender himself as a witness. A decree nisi 
for dissolution of the marriage was pronounced, 
but the suit was dismissed as against the co-resp. 
with costs, the ct. holding that there was no 
evidence against him. The Queen’s Proctor after- 
wards entered an appearance in the suit, & filed 
a plea wherein he alleged that it would be con- 
trary to justice for the decree nisi to be made 
absolute, as certain material facts had not been 
brought to the attention of the ct. ; that there was 
no corroboration of the confession; that certain 
witnesses who had been referred to in such con- 
fession, <fc whose evidence was material had not 
been called ; & that, apart from the confession, 
there was no evidence of adultery. The pleas 
were held sufficient, though redundant. 

An application was made by resp. for leave to 
enter an appearance in, & appear on the hearing 
of the proceedings by the Queen’s Proctor. She 
also intimated that she intended to give evidence 
in support of the admission of adultery. A 
similar application was made on behalf of co-resp. 
who alleged that he would now have to meet the 
additional evidence of resp. : — Held : both applica- 
tions must be refused. 

The only issue in such a case is between resp. 
& petitioner ; co-resp. on his dismissal from the 
suit, is no longer a party <fc neither he nor resp. 
(the ground of intervention not being collusion) 
has any locus standi. — Crawford v. Crawford 
& Dilke (1886), 55 L. T. 305 ; 34 W. B. 677 ; 
2 T. L. B. 768, C. A. 

Annotations: — Consd. Lowe v. Lowe (1899), 80 L. T. 575. 

Refd. Blackhall u. Blackball (1888), 13 1\ I). 94 ; Taplea 

v. Taplon (1891), 04 L. T. 870 ; Grieve v. Grieve, 11893 J 

1\ 288. 


Sub-sect. 5. — Service. 


A. In General. 


See Matrimonial Causes Buies, 1924, it. 6-14, 
28, 29. 

3846. Commencement of proceedings.] — Bay 
v. Sherwood & B ay, No. 3647, ante. 

3847. Petition for damages — Service on wife — 
Necessity for.]— -Bernstein v. Bernstein, Turner 
& Sampson, No. 3213, ante . 

3848. Petition charging husband with adultery — 
Service on person with whom adultery alleged — 
Matrimonial Causes Rules, 1924, r. 17.] — Taylor 
v. Taylor, White v. White, No. 3663, ante. 

3849. Questions put to respondent at time of 
service — Propriety.] — Purgold v . Purgold & 
Lambart (1903), Times , Oct. 29. 

Annotation : — Refd. Hallam v. Hallam (1903), 20 T. L. 11. 34. 


3850. .] — Hallam v . Hallam (1903), 

20 T. L. B. 34. 

Annotation : — Refd. Franklin v. Franklin & Minshall, [1921] 
P. 407. 

3851. Identification of persons served.]— Smith 
v. Smith & Armstrong, No. 3919, post. 

3852. Royal palaces exempt from service.] — 

Nyerford v. Warren (Earl) (1293), 3 Co. Inst. 
141. 


Annotations : — Refd. A.-G. v. Dakin (1867), L. It. 2 Exch. 
290 : Combe v. De la Here (1882), 22 Ch. D. 316. 


j — See, further, Constitutional Law, 

Vol. XI., pp. 519 et seq., Nos. 242 et seq. 


PART XIII. SECT. 8, SUB-SECT. 5.— A. 

a. Where service impossible — Dis- 
missal of co-respondent from suit .) — On 


a petition for dissolution of marriage 
the proper course, when personal ser- 
vice or substituted service which may 
be trusted to reach the co-resp. is 


impossible, is to move to dismiss him 
from the suit. — S oott v. Soott (1913), 
32 N. r A. h. R. 079.— N.Z. 
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B. Necessity for Personal Service. 

See Matrimonial Causes Rules, 1924, rr. 7, 8. 

Substituted service, see Sub-sect. 6, E., post. 

3853. General rule.] — Sect. 42 of Matrimonial 
Causes Act, 1857 (c. 85), & the Rules founded 
thereon require personal service of the citation 
& copy of petition, unless the ct. authorises a 
substituted service, or drives petitioner leave to 
proceed without service. Acceptance of service 
by an attorney on behalf of resp. is not sufficient. — 
Milne v . Milne (1865), 4 Sw. & Tr. 183 ; 34 
L. J. P. M. & A. 143 ; 164 E. R. 1487. 

3854. Respondents abroad.] — In a suit for dis- 
solution of marriage on the ground of the wife’s 
adultery, the affidavits, in support of a motion to 
dispense with personal service of citations <fc copies 
of the petition, stated that the wife had deserted 
her husband at Liverpool in Aug. 1857 ; that 
there was reason to believe that she afterwards 
lived in this country with Q., co-resp., as his wife ; 
that in Oct. 1857, two persons passing under the 
name of Mr. & Mrs. Q. sailed from London for 
Australia, & afterwards landed in Melbourne ; 
that there was reason to believe that the said 
Mrs. & Mr. Q. were resp. & co-resp. ; that inquiries 
had been made in Melbourne of the agent of the 
ship in which those persons went to Australia, & 
of other shipping agents there, also of the inspector 
of police at Sydney, but that no trace of them or 
of their movements could be discovered. Upon 
the above affidavits, service on the resp. & co- 
resp. was altogether dispensed with. 

Serrible : if there had been any certain informa- 
tion as to their movements in Australia, further 
inquiries would probably have led to their dis- 
covery, & would have, therefore, been necessary. — 
Cook v. Cook & Quailk (1858), 28 L. J. P. & M. 
5 ; subsequent proceedings, Cooke v. Cooke & 
Quaile (1859), 2 Sw. & tr. 50. 

3855. Acceptance of service by respondent’s 
solicitor.] — M ilne v. Milne, No. 3853, ante. 

3856. --.] — An undertaking by resp.’s soli*. 

to appear is not sufficient : the citation must 
bo served upon resp. — I )e Ntceville v. De 
Nicevtlle (1868), 37 L. J. P. A M. 43. 

C. Service on Persons under Disability. 

3857 . Convict — Prison official — Communication 
of contents.] — -If resp. be in prison the ct. will not 
be satisfied with substituted service of the peti- 
tion <te citation to be made on an official of the 
gaol in which he is confined, unless there is a 
reasonable probability that the contents of those 
documents will thereby become known to resp.- — 
Bland v. Bland (1875), L. R. 3 P. & I). 233 ; 
44 L. ,T. P. & M. 14 ; 32 L. T. 401 ; 23 W. R. 419. 

3858. Lunatic — Not so found — Service on re- 
spondent — Presence of asylum officials.] — Giles 
v . Giles, No. 2318, ante. 

3859. Minor — Service on respondent — Presence 
of guardians.] — Where resp. is a minor it is not 
necessary for petitioner to see that a guardian 
ad litem has been appointed. Service on a resp. 
who has no such guardian is good if effected in 
the presence of his natural guardians. 

Semble : it would be good without their presence. 
— Quinn v. Quinn, |1920] P. 65 ; 89 L. .1. P. 38 : 
122 L. T. 464 ; 36 T. L. R. 170 ; 64 Sol. Jo. 226. 


D . Service out of the Jurisdict ion * 

(a) In General. 

See Matrimonial Causes Rules, 1924, r. 10 ; A, 
generally , Practice. 

Jurisdiction of court over foreign respondents & 
co-respondents.] — See Conflict of Laws, Vol. XI., 
pp. 421 cl seq ., Nos. 874 et seq. 

3860. Effect of Matrimonial Causes Act, 1857 
(c. 85), s. 42 — Jurisdiction not extended.] — G raham 
v. Graham, No. 3867, post. 

(b) In Suits for Dissolution of Marriage. 

See Matrimonial Causes Rules, 1924, r. 10 ; tfc*, 
generally , Practice. 

Jurisdiction of court over foreigners — As regards 
petitioner & respondent.] — See Conflict of Laws, 
Vol. XI., pp. 421 ct seq Nos. 874 et seq. 

As regards co-respondent .] — See Conflict 

of Laws, Vol. XI., pp. 425 et seq.. Nos. 907 et seq. 

3861. On respondent — Service of citation.] — An 

attempt was made, at the suit of a wife for a 
divorce, to serve the husband with a citation taken 
out in Oct. 1848, at his last-known place of 
residence, which was within the jurisdiction of the 
ct. It subsequently appeared he left that resi- 
dence in Mar. 1847. A decree by ways & means 
was, on the return of the citation, executed at 
that house, & at the parish church. On Fob. 5, 
1849, lie was personally served in the West Indies. 
The ct. on motion pronounced the husband in 
contempt, “ for the purpose of carrying on the 
proceedings, placing the evidence on record.” 
it was stated there was no jurisdiction in the 
West Indies to enable the wife to institute a suit. 
Eventually a sentence of divorce was pronounced. 
The proceedings throughout were in poena m . — 
Lasent v. Dasent (1850), 1 Rob. Eccl. 800 ; 7 
Notes of Cases, 126 ; 14 L. T. O. S. 48 ; 13 Jur. 
832 ; 163 E. R. 1218. 

Annotations : Consd. Yclvorton r. Yclverton (1859), 1 

Sw. & Tr. 571. Refd. Burton v. Burton (1873), 21 W. R. 

018 ; Graham Graham, 11923J P. 31. Mencd. L. 0. C. 

v. Duudas, [1904J P. 1. 

3862. Whether essential - Dissolution suit 

after dismissal of previous suit for nullity — 
Respondent resident abroad.] — C atterall v. Cat- 
terall (1847), 1 Rob. Eccl. 580; 5 Notes of 
Cases, 460 ; 11 Jur. 914 ; 163 E. 11. 1142. 

Anm>tati<rns : — Refd. Anon. (1857), Ilea. & Sw. 295. Mentd. 

Beamish v. Beamish (1861), 9 H.Tj. Cum. 274 ; Siehell v. 

Lambert (1864), 3 New Uep. 385. 

3863. On active service abroad— Service by 

registered letter — Practice in restitution suits not 
applicable.] — The practice laid down in regard to 
service of decrees for restitution of conjugal rights 
upon resps. engaged on active service abroad 
does not apply to the service of citations & peti- 
tions in suits for dissolution of marriage ; although 
it is recognised that where, after service of the 
citation, it appears that a resp. desires to contest 
the suit, the further proceedings may have to 
abide his return to this country, on leave or 
otherwise. 

Where personal service of a citation & petition 
for divorce could not be effected upon a resp., who 
was serving as a seaman on board one of His 
Majesty’s ships in the Far East in time of war, the 
ct. directed that service might bo effected by 
sending the documents in a prepaid registered 
letter addressed to resp., &> fixed the time for 


PART XIII. SECT. 8, SUB-SECT. 5.— B. 

Oeneral rvle .] — In a divorco 
action the trial judge may take into 
consideration the propriety of an order 
made dispensing with personal service 
of the writ of summons, & if in his 


opinion such order was made on in- 
sufficient material he may on that 
ground refuse a decree. — 8. v. S., [1921] 
2 W. W. R. 939.— CAN. 

b. Respondent abroad - In prison .] 
-C. filed a petition for dissolution of 


i marriage. Resp. was proved to bo 
• undergoing a sentence in a prison in 
N. 8. W. : — Held : in the circum- 
stances resp. should be personally 
, served with the summons 8c petition. — 
j L. (OTHERWISE C.) V. C. (1912), 31 
1 N. Z. L. R. 1064.— N.Z. 
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appearance at one hundred days. — Turner v. 
Turner, [1910] P. 324; 80 L. J. P. 13; 115 
L. T. 790 ; 33 T. L. K. 33 ; 01 Sol. Jo. 58. 

3864. Position of co-respondent.] — (1) What- 
ever it is that determines the jurisdiction of this 
ct. with regard to co-resps., that jurisdiction does 
not depend upon the domicil of co-resp., nor is 
it to be determined by the question whether co- 
resp. is or is not a British subject. 

(2) So far as a co-resp. is concerned, the cita- 
tion corresponds with what would have been, 
before Matrimonial Causes Act, 1857 (c. 85), 
came into operation, the writ in an action for 
crim . con, 

(3) Service of the citation & sealed copy of the 
petition upon a co-resp., if out of England, places 
him on the same footing with regard to jurisdiction 
as a deft, properly served with a writ out of the 
jurisdiction under R. S. C., Ord. 11, in the K. B. 
or Ch. Div. 

(4) The claim against a co-resp. in a divorce 
suit is merely a personal claim for money, & is 
not complicated with questions of international 
law arising out of status, as in the case of a peti- 
tioner & resp. 

(5) Although a judgment, following on a verdict 
for damages in a divorce suit in this ct., could not 
be enforced against a foreigner in a foreign count ry, 
it might possibly be enforced against a Scotsman 
or an Irishman, in Scotland or Ireland, by means 
of Judgments Extension Act, 18(i8 (c. 54). 

(6) The enactment in Matrimonial Causes Act , 

1 857 (c. 85), s. 42, providing for service of any person 
at any place is only a municipal law in favour 
of those who sue in this ct. ; & the Legislature 
thereby does not concern itself with the question 
whether an order against a co-resp. for payment 
of damages or costs in a proceeding began by 
citation served abroad would or would not be 
enforceable as a foreign judgment in another 
country. The object of the provision is that this 
ct. may make the order & may enforce it against 
any property which the person against whom the 
order is made may have within its own jurisdiction 
or within its own reach. 

(7) As the Act gives power to serve anybody 
as co-resp. anywhere, it gives jurisdiction to make 
any order against co-resp., & to issue process of 
execution to enforce the order in this country ; 

this can be done without in any way affecting 
any international comity or offending any inter- 
national susceptibilities. — Rayment v . Rayment 
A c Stuart, Chapman v. Chapman & Buist, [1910] 
P. 271 ; 79 L. J. P. 115; 103 L. T. 430 ; 26 
T. L. R. 634 ; 54 Sol. Jo. 721. 

Annotations: — As to (1) Apprvd. Rush r. Rush, Hailey & 
Pimenta, [1920] P. 242. Refd. Phillips v. Hatlio, [1913] 

3 K. B. 25. As to (7) Apprvd. Kush v. Hush, Bailey & 
Pimenta, 11920 J I*. 242. 

3865. Service in France — Requirements of Anglo- 
French Convention, 1922.] — Where there has 
been service in France of a divorce petition in 
accordance with the requirements of the Anglo- 
French Convention, 1922, that may be taken to 
be a sufficient compliance with Divorce Rules, 
rr. 11, 14. — Reece v. Reece (1924), 132 L. T. 349 ; 
41 T. L. R. 24. 

(c) In Suits for Judicial Separation. 

See Matrimonial Causes Rules, 1921, r. 10 ; <£•, 
generally , Practice. 

3866. Service on respondent.] — A citation issued 
from this ct., addressed to a party then residing 
in being within the diocese. The party quitted 


England before service was affected. The cita- 
tion was personally served on him in parts abroad. 
Protest to appearing overruled. — C ollett v. 
Collett (1843), 3 Curt. 726 ; 2 Notes ot Cases, 
504 ; 7 Jur. 1 164 ; 163 E. R. 881. 

Annotations: — Refd. Yelverton v. Yelverton (1859), 1 Sw. 
& Tr. 574 ; Graham v. Graham, [1923] 1*. 31. 

3867. .] — Statute of Citations, 1531 (c. 9), 

s. 2, which forbade the Ecclesiastical Cts. to cite 
any person out of the diocese where he was inhabit- 
ing or dwelling, must he taken to have limited the 
jurisdiction & not only the power of service of 
the Ecclesiastical Cts., & Matrimonial Causes Act, 
1857 (c. 85), s. 42, which permits service within 
or without His Majesty’s Dominious, cannot extend 
the jurisdiction. — G raham v. Graham, [1923] P. 
31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 39 T. L. R. 
139 ; 67 Sol. Jo. 316. 

Annotations: — Consd. Eustace r. Eustace, [1924] P. 45. 
Mentd. Smith v. Smith, [1923] P. 128. 

See , also , Conflict of Laws, Vol. XI., pp. 426, 
427, Nos. 916-920. 

(d) In Suits for Restitution of Conjugal 

Rights. 

See Matrimonial Causes Rules, 1924, r. 10 
ct, generally , Practice. 

Whether residence within jurisdiction essential.] 

— See Conflict of Lawk, Vol. XI., p. 427, Nos. 
921-923. 

3868. Service of petition & citation — Whether 
court has power to order.] — A wife’s remedy for 
matrimonial wrongs must be usually sought in 
the place of her husband's domicil. The English 
Divorce Ct. has not jurisdiction against a foreigner, 
after he has quitted this country, for not rendering 
conjugal rights to his w r ife while he was here. 
The provisions of Matrimonial Causes Act, 1857 
(c. 85), s. 42 (for service out of Her Majesty’s 
dominions), do not apply to suits for restitution of 
conjugal rights. — F irebrace v. Firebrace (1878), 

1 P. D. 63 ; 47 L. J. P. 41 ; 39 L. T. 94 ; 26 W R. 
617. 

Annotations :■ — Folld. De Gasquet JumeH v. Mccklenburg- 
Schvvorin, [1914] P. 53. Consd. Graham v. Graham, 
[1923] P. 31; Eustace v. Eustace, 11924] P. 45. Refd. 
Niboyet v. Niboyet (1878), 4 P. I). 1 ; Arinytage v. Army* 
tage, [1898] P. 178 ; Dicks v. Dicks, [1899] P. 276 ; Ray- 
ment v. Rayment & Stuart, Chapman v. Chapman & 
Buist, [1910] P. 271 ; Perrin v. Perrin, Powell v. Powell 
(1914), 83 L. J. P. 09. 

3869. .] — The ct. has no power to 

allow service abroad of a petition for restitution 
of conjugal rights. — C hichesteu v. Chichester 
(1885), 10 P. D. 186 ; 34 W. R. 65. 

Annotations: — Consd. Do Gasquet James v. Mecklouburg- 

Sehweriii, [1914] P. 53. Refd. Dicks v. Dicks, [1899] P. 
275. 

3870. .] — (1) A citation & petition in 

a suit for restitution of conjugal rights, as well 
as the previous letter of demand required by the 
rules, may now be served out of the jurisdiction ; 
ct where a decree is granted the decree may like- 
wise be served out of the jurisdiction. 

(2) In any further proceedings arising out of a 
non-compliance with the decree, petitioner must 
satisfy the ct. that resp. has been served there- 
with at a place from which he could reasonably 
have returned to his wife within the period named, 
in the decree. 

(3) If an agreement for separation has previously 
been entered into between the parties to a suit 
for restitution of conjugal rights, but such agree- 
ment has not been pleaded by resp. in bar to the 
petition, it is not the duty of the ct. to raise 
the point how far petitioner’s rights to a decree 
for restitution are affected by such agreement. 
Nevertheless, if such decree is made the basis of 
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subsequent proceedings, it is open to the ct. to 
go into the whole matter. — Bateman v. Bate- 
man, [1901] P. 130 ; 84 L. T. 64, 331 ; 17 T. L. R. 
190 ; 45 Sol. Jo. 295 ; sub nom. Hardie v. Hardie, 
Bateman v. Bateman, 70 L. J. P. 29. 

Annotations: — As to (1) Consd. & Distd. Do Gasquet 

James v . Mecklenburg-Schwerin, [1914] P. 53. Folld. 

Perrin v. Perrin, Powell v. Powell, [1914] P. 135. Refd. 

Eustace v. Eustace, [1924] P. 45. Generally, Mentd. 

Kennedy v. Kennedy, [1907] P. 49. 

3871. .] — (1) The amendment of the 

law effected by Matrimonial Causes Act, 1884 
(c. 08), relates to matters subsequent to the decree ; 
the essence of the suit A of the decree for restitu- 
tion of conjugal rights remains the same, but its 
consequences & effects are different. 

(2) No power is given, either by Matrimonial 
Causes Act, 1857 (c. 85), s. 42, or by any other 
sect, or Act, to serve a citation A petition for 
restitution of conjugal rights beyond the jurisdiction 
of the ct. 

Where service of the citation & of a sealed copy 
of a petition for restitution of conjugal rights had 
been effected abroad, an order setting aside the 
service was made. 

(3) Qu . : whether, in a case where service is 
duly A properly effected, A where no question 
arises as to the jurisdiction of the ct. in pronouncing 
a decree for restitution of conjugal rights, such 
decree can be served out of the jurisdiction. 

(4) Where neither party to a marriage was 
domiciled or resident within the jurisdiction, A 
their only connection with this country at the 
date of their marriage was that they came over 
here for one day for the purpose of being mar- 
ried, A their only matrimonial residences were 
abroad, the ct. cannot decree restitution of con- 
jugal rights. — 1)e Gasquet James (Countess) v. 
Meoklenburg-Schwkrjn (I)uke), 11914] P. 53; 
83 L. J. P. 40 ; 110 L. T. 121 ; 30 T. L. R. 329 ; 
58 Sol. Jo. 341. 

Annotation: — As to (4) Distd. Perrin r. Perrin, Powell v. 

Powell, [1914] P. 135. 


3872. Both parties domiciled in Eng- 

land — Residence in England when suit instituted.] 

1 — In a suit for restitution of conjugal rights, where 
it appears from the petition that the parties to 
the suit are domiciled in England at the date 
thereof, or that they had a matrimonial home in 
England at the time when cohabitation ceased, 
<>r that they were both resident in England at the 
lime of the institution of the suit-, the citation & 
sealed copy of the petition may be served either 
within or without His Majesty’s dominions ; A 
when a suit for restitution of conjugal rights lias 
been duly instituted, A a decree has been made 
therein, such decree may be served on resp. cither 
within or without 1 1 is Majesty’s dominions. — 
Perrin v. Perrin, Powell v. Powell, [1914] 
P. 135 ; 83 L. ,T. P. 69 ; 111 L. T. 335 ; 30 T. L. R. 
497 : 58 Sol. Jo. 513. 

Annotation :— Refd. Eustace v. Eustace, [1924] P. 45. 

3873. Service of decree — Respondent domiciled 

in England.] — A decree for restitution of conjugal 
rights made against a resp. who is domiciled in 
England may be served on him out of the juris- 
diction.— Dicks v. Dicks, [18991 P. 275 ; 08 

L. J. P. 118 ; 81 L. T. 402 ; 48 W. It. 302 ; 15 
T. L. It. 482. 


Annotations : 
Do 
53. 


Consd. Bateman v. Bateman, [1901] 1\ 133 ; 
James r. Mocklenburg-Sclivverin, [1914] P- 


I 1 


135. 


« Ji 0I T! u v - Perrin, Powell v. Powell, [1914] 
Reid. Eustace r. Eustace, 11924] 1* 4a. 


3874. Where service of petition & citation 
effected.] — Bateman v. Bateman, No. 3870, ante. 

3875. .] — De Gasquet James (Coun- 

tess) v. Mecklenburg -Schwerin (Duke), No. 
3871, ante. 

3876. .] — Perrin v. Perrin, Poweix 

v . Powell, No. 3872, ante . 

3877. Suspension of service — Till respon- 

dent’s return to England.] — Pearson v. Pearson, 
No. 2432, ante. 

3878. Until further order — Respondent 

on active service.] — Where, in a suit for restitu- 
tion of conjugal rights, resp. was on active service 
abroad, the ct. in pronouncing a decree, directed 
that the decree should not be served until further 
order. — Mason v. Mason (1915), 59 Sol. Jo. 530. 
Annotations: — Distd. Turner v. Turner, [191 G] P. 324. 

Refd* Lang v. Lang (1915), 113 L. T. 928. 

3879. .] — In cases where 

a decree for the restitution of conjugal rights is 
made against a resp. who is on active service with 
His Majesty’s forces the decree will be drawn up, 
but ordered to lie in the office until the ct. gives 
further directions as to its service. — Lang v. 
Lang (1915). 113 L. T. 928; 31 T. L. It. 107; 
59 Sol. Jo. 501. 

Annotation : — Distd. Turner v. Turner, 11 916 J 1\ 306. 

Service of written demand for return to cohabi- 
tation .] — See Sect. 5, sub-sect. 1, D., ante. 

3880. Whether leave of court essential.] 

Where a sealed copy of a petition for the restitu- 
tion of conjugal rights A a copy of the citation 
had been duly served upon resp., then resident in 
Ireland, the ct. granted a decree, although no leave 
had been previously obtained for service out of 
the jurisdiction. — B uck ley v. Buckley (1912), 
107 L. T. 590 ; 57 Sol. Jo. 9. 

3881 . Where service effected abroad —Order made 
setting aside service.] — Chichester v. Chichester 
(1885), 10 P. D. 180 ; 31 W. R. 05. 

Annotations /—Refd. Dicks v . Dicks, [1899] P. 275 ; Dc 

Gasquet James v. Mecklcnburg-Scbwcrin, [1914] P. 53. 

3882. *-.] — De Gasquet James (Coun 

tess) v, Mecklenburg -Schwerin (Duke), No. 
3871, ante. 


(e) In Suits for Nullity of Marriage. 

See Matrimonial Causes Rules, 1924, r. 10 ; 
ct’, generally, Practice. 

Jurisdiction of court as to ntlnity proceedings, 
see Conflict of Laws, Vol. .XL, p. 428, Nos. 
924-920. 

3883. Personal service abroad.] — Tenducci’s 
( ’ask (1775). cited in 3 Phiilim. at p. 595; 101 
E. R. 1425. 


Annotations Consd. Yelvcrton r. Yclvcrion (1859), Sou. 
& Sm. 49. Refd. Collett v. Collett (1843), 3 Curt. 726 ; 
Dasent v. Dascnt (1849), 7 Notes of Cases, 1 26; 11. (falsely 
called C ) v. C (1860), 29 L. J. P. M. A. 81. 


N. Substituted Service . 

(a) When Granted. 

i. In Suits for Dissolution of Marriage. 

See Matrimonial Causes Rules, 1924, r. 9. 

3884. Respondent’s address withheld.]^ — A wife 
filed a petition for dissolution of marriage, but 
was unable to effect personal service of the cita- 
tion, etc., in consequence of resp. having gone 
abroad, but whither she knew not. A. knowing 
where resp. was, though refusing to give his 
address, forwarded to him, by post, an office copy 
A a plain copy of the petition, A two copies of the 


PART XIII. SECT. 8, SUB-SECT. 5.- 
E. (a) i. 

c. General rule.] — An order for sub 
stituted service in dhoree proceed 


should not bo made unless there 
is reasonable ground for supposing 
that the modo of service ordered will 
bring tho proceedings to the know ledge 


of tho party to be served.— L odge v. 
Lodge (1906), 26 N. Z. L. H. 385. — 

N.Z. 

d. Power of local master to order .J 
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Sect , 8 . — Institution and defence of proceedings : 

Sub-secU 5, (a) i., ii. & Hi ., (b) & (c) i., ii . 

citation. Kesp. returned, by post, to A. the plain 
copy of the petition Sc one of the copies of the 
citation, on which were indorsed memoranda signed 
by him, acknowledging the receipt of the office copy 
of the petition, & also a copy of the citation. Resp. 
not having entered an appearance, petitioner 
was allowed to proceed without further service. — 
CHANDLER V . CHANDLER (1858), 28 L. J. P. &M. 0. 

3885. Failure to trace whereabouts after reason- 
able efforts.] — Cook v. Cook & Qttaile, No. 3854, 
ante. 

3886. .] — The service of the citation upon 

co -resp. will be dispensed with if, after a sufficient 
search, lie cannot be found. — Parker v. Parker 
& MacLeod (1859), 5 Jur. N. S. 103. 

3887. .] — Where every reasonable effort 

has been made to trace resp. for the purpose of 
effecting a personal service of the citation Sc peti- 
tion in a matrimonial suit, but without success, 
the ct. will dispense with such personal service. 
— Apple yard v. Apple yard A Smith (1875), 
L. It. 3 P. Sc I). 257. 

3888. .] — Though the fact that resp.’s 

whereabouts cannot be discovered may be due to 
petitioner’s delay in bringing his petition, substi- 
tuted service of the petition & citation may be 
allowed. — Jenson v . Jenson (1898), 78 L. T. 704. 

3889. Respondent abroad — Address unknown — 
Necessity to show that attempts at discovery made.] 
—To entitle petitioner, in a suit for dissolution 
of marriage, to proceed without personal service 
of a citation, it is not sufficient to show that resp. 
is abroad, & that petitioner does not know where 
lie is ; some attempt should be made to discover 
A- serve him. — Sudlow v. Sudlow (1858), 28 
L. J. P. Sc M. 4. 

3890. .] — Cook v. Cook & 

Q oaile, No. 3854, ante. 

3891. Probability of being in definite place 

— Personal service not impossible.] — An applica- 
tion on behalf of a wife, who had yiresented a 
petition for dissolution of marriage, that a sub- 
stitutional service of the citation on the father* of 
her husband should be allowed, on the ground that 
she did not know her husband’s address, but that 
his father was in communication with him, was 
rejected by the Judge Ordinary, as it appeared 
probable that the husband was in New York, & 
the impossibility of serving him personally was not 
made out. 

Qu. : whether the Judge Ordinary has power 
to dispense with personal service of the citation 
in a proceeding for dissolution of marriage. — 
Rowrotitam v. Rowbotham (1858), 1 Sw. Sc 
Tr. 73 ; 30 L. T. O. S. 320 ; 0 W. It. 328 ; 104 
K. R. 035 ; sub nom. Robotham v. Robotham, 
27 L. J. P. Sc M. 33 ; 4 Jur. N. S. 148. 

3892. Right of action against process server 

by lex loci.] — In a petition for divorce it appeared 
that resp. Sc co-resp. were residing together abroad. 
Sc that by the law of the place where they resided 
co-resp., a foreigner, had a right of action against 
any person serving him with English process : — - 
Held : the citation might be served on co-resp. 
by inclosing it in a registered letter addressed to 
him, another copy being sent to resp. so as to make 
it more probable that it would come to his know- 
ledge. — Trubner v. Trubner Sc Cristiani (1889), 
15 P. D. 24 ; 59 L. J. P. 56 ; 62 L. T. 186 ; 54 
J. P. 167 ; 38 W. R. 464. 

— Tho making of an order for substitu- 
tional service of the writ of summons in 


3893. Refusal of foreign authorities to serve 
or allow service.] — Co-resp. in a suit for dissolution 
of marriage was resident in a sanatorium in the 
Canton of Neufchatel in Switzerland. The prin- 
cipal of such sanatorium refused to servo him with 
the citation Sc petition, or to allow him to be served 
with them. The Procureur-General of Neufchatel 
stated that service must be effected through a 
diplomatic source, but the Foreign Office refused 
to act in the matter except under an order of 
the ct. It was shown on affidavit that the mother 
Sc uncle of co-resp. resided in Switzerland, Sc that 
petitioner was acquainted with their addresses. 
Tho ct., after observing that the usual practice 
was to serve through the foreign tribunal, made 
an order for the service of the citation Sc petition 
on co-resp. by registered letters addressed to his 
mother & uncle. — Stumpel v. Stumpel Sc Zepfel 
(1900), 70 L. J. P. 6 ; 17 T. L. R. 17. 

3894. Letters of request refused.] — Where, 

upon a citation Sc petition for dissolution of mar- 
riage, it appeared that resp. & co-resp. were known 
to be residing at certain addresses in Portugal, 
the ct., after letters of request had been applied 
for Sc refused, dispensed with personal service Sc 
ordered substituted service to be effected by 
registered letters. — Wray v. Wray & IP Almeida, 
[1901] P. 132 ; 70 L. J. P. 32 ; 84 L. T. 64; 17 
T. L. R. 242. 

jL 7 i 7 iottiiiou : — Refd. lUiyincnt i\ Ttaymont & Stuart, Chop- 

man v. Chapman & Bulat, 115)10] 1*. 271. 

3895. Active service.] — Turner?’. Turner, 

No. 3863, ante. 

3896. Co-respondent’s name unknown — Citation 
in name known to respondent.] — Nicolas v. 
Nicolas, No. 3807, ante. 

ii. In Suits for Judicial Separation. 

See Matrimonial Causes Rules, 1924, r. 9. 

3897. Respondent’s address unknown — After due 
inquiries made — Affidavits in support.]— In a suit 
by the wife for judicial separation, application 
having been made for an order that service of the 
citation Sc copy of the petition upon the father of 
the husband should be deemed good service, upon 
affidavits which stated that- the wife did not know 
where the husband was, Sc that his father, though 
it was believed he knew his address, would not dis- 
close it, Sc that the wife had last heard from her 
husband in 1854, when he wrot e to her ; the Judge 
Ordinary refused to make the order without an 
affidavit that inquiries had been made for the hus- 
band at the place from which the letter was ad- 
dressed, but subsequently granted it on an affi- 
davit that such inquiries had been made; then*, 
Sc that he had left Sc gone to another place which 
he had also left, Sc that the person in whoso 
employ he had been at the latter place did not 
know whither he had gone.— Lacey v. Lac ey 
(1858), 28 L. J. P. Sc M. 24. 

iii. In Suits for Restitution of Conjugal Rights. 

Sec Matrimonial Causes Rules, 1924, r. 9. 

Service of written demand for return to cohabi- 
tation.] — See Sect. 5, sub-sect. 1, D., ante. 

3898. Power to order substituted service — Of 
demand, petition & decree.] — Palmer v. Palmer, 
Re Thomasson’s Petition, No. 4767, post . 

3899. When court will order — Respondent’s 
address unknown — Service on solicitor.] — Waters 
v. Waters, No. 2445, ante. 

3900. Respondent’s address withheld.] — 

If the ct. is satisfied that the residence of an in- 


divorce action is within the jurisdic- (1922), 03 D. L. It. 279 ; 10 Saak. L. 
ton of a local master. — S. v. S. & H. 132 ) [1922] 1 W. W. It. 221. CAN. 
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tended resp. is wilfully kept from the knowledge 
of petitioner, it will order substituted service of 
the demand for cohabitation required by Addi- 
tional Rules A Regulations, Jan. 30, 1809, r. 175, 
rs veil as of the petition A citation. — Re Sheeiiy 
(1876), 1 P. I). 423 ; sub worn. O’Sheehy v. 
O’Sheehy, 34 L. T. 367. 

Annotation : — Apld. rainier v. Palmer (1021), 125 L. T. 864. 

3901. Service on solicitor.] — In a suit 

by the husband for restitution of conjugal lights, 
a decree was made that the wife should return to 
cohabitation. The wife was abroad ; her address 
was kept secret by her friends, A personal service 
of the decree could not be effected. Substituted 
service on her attorney was in consequence 
allowed, & the decree remaining unobeyed, the 
ct. , without requiring a previous writ of attach- 
ment to issue, granted a writ of sequestration 
against the wife’s separate estate, for the purpose? 
of enforcing obedience to its order. — M iller v. 
Miller (1870), L. R. 2 P. A 11. 54 ; 39 L. J. P. A M. 
38 ; 22 L. T. 41 8 ; 18 W. R. 585. 

Annotations : — Mentd. Allen v. Allen (1885?, 10 P. 1). 187 ; 

Hyde v. Hyde (1888), 13 P. I). 16G; 11. v. Wigand, 7?e 

Wigand (1913), 82 L. J. K. B. 735. 

(b) Application for Leave to Effect. 

See Matrimonial Causes Rules, 1924, rr. 12, 13. 

3902. Affidavit in support — Necessity for — By 
petitioner.] — On an application to allow substituted 
service of a petition on a co-resp., there should be 
an affidavit by petitioner. — Williams v. Williams 
A Pocock, [1896] P. 153 ; 65 L. .T. P. 98. 

3903. Respondent’s address unknown.] — 

Lacey v. Lacey, No. 3897, ante. 

3904. .] — An affidavit by petitioner 

of his ignorance of the address of the parties to 
be served should be Hied with applications for 
substituted service. — M artin v. Martin A Velle- 
man (1898), 78 L. T. 170. 

3905. Divorce bill — Time for making application.] 
— In proceedings upon a divorce bill application 
was made in May, 1886, to dispense with personal 
service on resp. on the ground that his address 
was unknown to petitioner, that a solr. who had 
previously acted for the resp. had admitted that 
he knew of his address but had refused to divulge 
it A that resp. had been last heard of in Feb. 1886, 
being then at Montreal, in Canada : — Held : the 
application was premature, A must be refused. — 
Gifford’s Divorce Bill (1886), 12 App. Gas. 
361, H. L. 

(c) Methods of Substituted Service. 
i. In General. 

See Matrimonial Causes Rules, 1924, rr. 11, 12. 

3906. Service at address in appearance book.] — 
Nutt all v. Nuttall, No. 4191, post. 

3907. Last known address.] — Nuttall v. Nut- 
tall, No. 4191, post. 

3908. Service on relations.] — Stumtel v . 
Stumpel a Zeffel, No. 3893, ante. 

ii. By Registered Post. 

3909. Service complete on proof of receipt by 
respondent.]— -The ct, made an order for sub- 
stituted service of a divorce petition A citation 


upon a husband by registered letter ; but dirocted 
that such service should not be treated as com- 
plete service until the ct. should be satisfied that 
the letter was actually received by the proposed 
resp. — Cox v. Cox (1889), 61 L. T. 698. 

3910. Respondent abroad — Protected by foreign 
law from service.] — Trubner v. Trubner A Cris- 
tiani, No. 3892, ante. 

3911. Refusal of authorities to serve or 

allow service — Service on relations.] — Stumpel v. 
Stumpel & Zepfel, No. 3893, ante. 

3912. Letters of request refused.] — Wray 

v. Wray A D’ Almeida, No. 3894, ante. 

3913. Active service.] — Turner r. Tur- 

ner, No. 3863, ante. 

in. By Advertisement in the Press. 

See Matrimonial Causes Rules, 1924, r. 12. 

3914. Respondent’s address unknown — Fruitless 

Inquiries made.] — Where the husband had had no 
tidings of his wife, who left him in 1850, except 
as living with the adulterer in 1851, A could gain 
no information of her by inquiring of her relations 
or at the places she was last supposed to have 
been at, the ct. directed the citation to be left 
in the registry, A advertisements of that fact to 
bo inserted in newspapers. — Peckover v . Peck- 
over A Jolly (1858), 1 Sw. & Tr. 219 ; 31 

L. T. O. S. 269 ; 164 E. R. 700. 

Annotation : — Folld. Appleyard v. Appleyard (1875), L. R. 

3 P. & D. 257. 

3915. Co-respondent’s name unknown — Service 
by advertisement in name given.] — Nicolas v. 
Nicolas, No. 3807, ante. 

3916. Sufficiency of Insertions — Twice with the 
interval of a week.] — (1) When an order has been 
made, dispensing with personal service upon a 
resp., a copy of it should be brought in with the 
other papers, when the ct. is moved to direct the 
mode of trial. 

(2) The insertion* in a newspaper of advertise- 
ments on the 7th A 11th of a month, is a sufficient 
compliance with an order to ad vert-iso twice with the 
interval of a week. — Els ley v. Elsley, Beacham 
A Baosiiaw (1863), 32 L. J. P. M. A A. 145. 

Re-service of amended petitions.] — See Sub-sect. 
3, J., ante. 

F. Proof of Service — Affidavits. 

See Matrimonial Causes Rules, 1924, it. 11, 13, 
14. 

3917. Affidavit of service — Contents — Delivery 
of certilied copy of petition.] — The original cita- 
1 ion, together with a copy, as also a certified copy 
of the petition, were forwarded to Australia, with 
full directions, for service on resp. On tlie return 
of the citation it was found that the affidavit of 
service made no mention of the certified copy of 
the petition having been left with resp. : — Held : 
nevertheless pltf. might proceed to prove her 
petition. — Moon v. Moon (1859), 5 Jur. N. S. 1365. 

3918. — Allegation that party served is 

party to suit.] — An affidavit of service of the cita- 
tion, etc., should allege that the party served is a 
resp. in the suit. — Temple v. Temple A Lai no 
(1801 ), 31 L. J. P. M. A A. 34. 


PART XIII. SECT. 8, SUB-SECT. 5.— 
E. (o) iii. 

e. Form of advertisement — Where to 
oe circulated.] — If an application for 
loavo to advertiso a petition for dis- 
solution of marriage in lieu of service is 
granted, the advertisement should be 
circulated in the district where resp. 
has most acquaintances, & should 


contain a footnote requesting friends 
to bring it to rosp.’s notice. — Hurley 
v. Hurley (1909), 28 N. Z. L. R. 725.— 

N.Z. 

PART XIII. SECT. 8, SUB-SECT. 5.— F. 

8917 i. Affidavit of service— Contents— 
Delivery of certified copy of peliiicm . ) — 
Where the affidavit of service on resp. 


states that the deponent served “ a 
certified copy of the petition under the 
seal of tho ct.” A that “ a true copy 
of winch petition ... is hereunto 
annexed,'* these statements are not 
inconsistent. — Uiton t>. Upton, [1924] 

2 W. W. it. 1092 ; 34 Man. L. R. 333 ; 

3 D. L. It. 975. — CAN. 
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Sect. 7. — Bars 1o relief: Sub-sect, d, D. (d) 

B. (a) 

(d) In Suits for Nullity of Marriage . 

Marriage voidable for impotence.] — See Part 
XIII., Sect. 3, sub-sect. 2, ante. 

3565. Whether adultery a bar.] — (1) The hus- 
band brought a suit of nullity of marriage, by 
reason of impotency, against the wife, who pleaded 
in answer matters in contradiction to the husband’s 
case & also the adultery of the husband : — Held : 
it was not competent to the wife to plead the 
husband’s adultery at that stage of the cause. 

(2) [Counsel] pressed the ct. not to order an 
inspection. I am very sensible how painful this 
must be to any lady, & certainly would make no 
such order save ex debito juslUiae. If the allega- 
tion had pleaded merely matters in bar, not putting 
in issue the malformation, I might have deliberated 
whether I would not have delayed ordering the 
inspection until publication had passed as to the 
plea in bar, for if that plea were good & proved 
there would have been an end of the suit ; but 
this allegation puts in issue the malformation & 
all the facts to prove the contrary : how is it 
possible I could receive evidence on one side, 
not legal evidence on the other ? . . . There is 
still an additional reason. Deft, has brought 
with reference to this very question of malfor- 
mation a most serious charge against pltf. She 
has charged him with having caused an appear- 
ance of malformation , by giving her the venereal 
disease. Surely it would be against all justice to 
allow that article to go to proof & not permit pltf. 
by the only possible j) roc ess to rebut that charge 
& prove his original case (Dr. Lushington). — 
Anon. (1857), Dea. & Sw. 295 ; 5 W. R. 750 ; 1(51 
E. R. 581. 

Annotation : — Generally, Reid. M. (otherwise D.) v. I). (1880), 

10 I*. D. 70. 

3566. .] — A plea to a petition for a decree 

of nullity of marriage on the ground of the impot- 
ence of resp., that petitioner had committed 
adultery is irrelevant & will be struck out. — 
Taverner (falsely called Ditchfikld) v. Ditch- 
field (1861), 1 New Rep. 28 ; 33 L. J. P. M, & A. 
105. 

Annotation .•-—Reid. G. v. M. (1885), 10 App. Cas. 174, n. 

3567. .] — G. v. M. (1885), No. 3339, ante. 

3568. Sincerity.] — At the end of seven 

years’ cohabitation a marriage had not been con- 
summated, through the impotence of the alleged 
husband. The alleged wife subsequently cohabited 
with another man, & upon the alleged husband 
discovering her misconduct she instituted a suit 
for nullity of marriage against him & he a suit for 
dissolution of marr iage against her : — Held : the 
proof of impotence being clear her conduct did not 
show such a want of sincerity as to deprive her of 
her right to have the marriage annulled. 

(2) When the impotence is undoubted, mere 
delay is not sufficient to disentitle the injured 
party to relief. — M. (otherwise D.) v. D. (1885), 10 
P. D. 75 ; 61 L. J. P. 68 ; 33 W. R. 657. 

3569. — .] — (1) In order to raise the 

question of insincerity in a suit for nullity, it is 
necessary that the answer should specifically 
allege it. 

(2) Adultery may be alleged, &, if established, 
is material matter for consideration on the ques- 
tion of petitioner’s insincerity. 

(3) Petitioner is, however, not bound to answer 
questions tending to establish adultery. — 8. 
(otherwise G.) v . S., T1907] P. 221 ; 76 L. J. P. 
118 : 23 T. L. R. 400 ; 51 Hoi. Jo. 430. 

Annotation : — As to (3) N.Fj Hensloy v. IHonsloy & Novin 

(1020), 122 L. T. 814. 


(e) In Suits claiming Damages only . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 48), s. 189. 

3570. Petitioner barred — Unless discretion exer- 
cised in his favour.] — Cox v. Cox & Warde, No. 
2815, ante. 

B. Petitioner's Cruelty. 

(a) In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) ( b ). 

Cruelty of respondent — As matrimonial offence.] 
— See Part XIII., Sect. 5, sub-sect. 2, ante. 

3571. Whether pleadable in bar to charge of 
adultery.] — F orster v . Forster, No. 3103, ante. 

3572. .] — Moorsom v . Moorsom, No. 3082, 

ante. 

3573. .] — Cruelty is not a bar to a charge 

of adultery, but may be pleaded as introductory 
to the history of an adulterous intercourse.-- 
Arkley v. Arkley (1821), 3 Phillim. 500 ; 161 
E. R. 1397. 

Annotations : — Refd. El (I rod r. Eld rod (J840), 2 Curt. 37G ; 

CockBodgo v. tlocksodgo (1844), 3 Notes of Ca.H 08 , 218. 

3574. •]"“(!) Cruelty cannot be pleaded 

by the wife in bar of a charge of adultery. 

The wife having failed in a charge of adultery 
& a recriminating plea having been proved by the 
husband cruelty & the introduction of the wife 
to a female of loose character (the wife’s guilt 
not being connected with such introduction) form 
no bar to his prayer for divorce. 

(2) Where the wife is charged with adultery 
her conduct & declarations on a confession of 
guilt by the alleged particeps criminis being 
communicated to her are admissible evidence on 
behalf of the husband. — H arris v. Harris (1829), 
2 Hag. Ecc. 376 ; 102 E. It. 894 ; affd., 2 Hag. 
Eccl. 511. 

Annotations : — As to (1) Folld. Dillon v. Dillon (1812), 3 

Curt. 8G, 90. Consd. Hodgson v. Hodgson & Turner, 

[1905] P. 233. Refd. Otway v. Otway (1888), 57 L. J. P. 

81. As to (2) Refd. Graves «. Graves (1842), 3 Curt. 235. 

Generally, Reid. Russell v. Russell (1897), 6G L. J. I*. 122. 

3575. Coupled with plea of adultery.] — 

In a suit for divorce by reason of the wife’s 
adultery, an allegation on her behalf, pleading 
cruelty by the husband, coupled with a charge 
of adultery, as a foundation for a prayer of 
separation against the husband, admitted. 

There can be no doubt that cruelty is not 
pleadable as a bar to adultery ; but it is not clear 
that cruelty, coupled with other circumstances, 
may not be pleaded as a foundation for a sentence 
of separation (Sir H. Jenner). — Eldred v. 
Eldred (1840), 2 Curt. 370 ; 163 E. R. 445. 

Annotation : — Folld. Cockscdgo v. Cocksodgo (1844), 1 Rob. 

Eool. 90. 

3575 . ,'] — Dillon v. Dillon, No. 4008, post. 

3577. .] — Cocksedge v. Cocksedge, No. 

3598, post. 

Cruelty as bar to relief — In petitions for dis- 
solution of marriage.] — See, now , Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 178 ; Part XIII., Sect. 7, sub-soct. 4, E. (6), 

post. 

(6) In Suits for Dissolution of Marriage. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178. 

3578. Discretionary^ bar.] — A remaining charge 
is that . of cruelty. j^On this plea the question 
might arise, whether a party would be entitled to 
bar her husband from his remedy of divorce for 
adultery, proved against her, by the plea of 
cruelty. % 1 am inclined to think, that she would 
not. It is certain, that the wife has a right to 
say, “ You shall not have a sentence against mo 
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for adultery, if you are guilty of the same offence 
yourself/ * The received doctrine of compensation 
would have that effect, because both parties are 
in eodem delicto ; but this is not so in recrimination 
of cruelty ; the delictum is not of the same kind. 
If the wife was the prior pete ns in a suit of cruelty, 
I do not know, that she would be barred by a 
recrimination of that species ; for the considera- 
tion would be very different ; the ct. might not 
oblige her to cohabitation, which would be 
dangerous. Here the husband is the prior petens 
in a suit of adultery, & I take the general doctrine 
to be, “ that a wife cannot plead cruelty as a bar 
to divorce, for her violation of the marriage-bed ” 
(►Sir William Scott). — Chambers v. Chambers 
(1810), l Hag. Con. 439 ; 1(51 E. R. CIO. 

Annotations -Consd. Eldrod v. Kldrcd (1840), 2 Curt.. 370. 
Folld. Dillon v. Dillon (1842), 3 Curt. 86, 96. Consd. 
Ooeksedgo v. Cocksedgo (1844), 1 Hob. Eccl. 90. Reid. 
Otway v. Otway (1888), 13 P. 1). 141 ; Hodgson v. Hodg- 
son & Turner (1905), 53 W. It. 623 ; Everett v. Everett 
& MoCullum, [1919] P. 298. 

3579. By what cruelty petitioner barred -Cruelty 
conducing to respondent’s misconduct.]-— The 

jury having found on the issues siibmitted to them 
in a suit for dissolution of marriage by the hus- 
band against the wife that resp. was guilty of 
adultery, & petitioner guilty of cruelty to resp. 
brought on by her drunkenness, the ct. made a 
decree dissolving the marriage. 

Semble : the cruelty contemplated by Matri- 
monial Causes Act, 1857 (c. 85), s. 31, will in most 
cases bo taken to mean such cruelty as has led to 
the adultery alleged in the petition. — Pearman v. 
Pearman «fc Burgess (I860), 1 Sw. & Tr. 001 ; 29 
L. J. P. M. & A. 54 ; 1L. T. 415 ; 8W.R. 274. 

Annotations Consd. Edwards v. Edwards, [1894] P. 33; 
Symons v. Symons, 11897] P. 167 ; Pryor v. Pryor, [1900] 
P. 157 ; Wiekins v. Wiekins, [1918] P. 265. Retd. Parry 
v. Parry, [1896] P. 37. 

3580. .] — Decree dissolving the mar- 
riage pronounced in favour of a husband who had 
been convicted by justices of an aggravated 
assault upon his wife, & against whom a separation 
has been thereupon made. 

The rule with reference to cruelty has been, 
that if it should appear that the conduct of the 
husband has been such as to conduce to the wife’s 
fault, then that has been sternly visited upon him. 
In other cases where that has not been so plain, 
a decree has been made with some provision for 
the guilty wife. ... I think on the whole that I 
can pronounce this decree. It is quite true that 
the magistrate seems to have convicted this man 
of what appears to be an aggravated assault. 
It is also true that the magistrate was obliged to 
so convict him, in order to grant a separation to 
the wife. The petitioner seems to have paid the 
allowance regularly, until he found out his wife’s 
adultery (Jeunb, J.). — Sergent v. Sergent & 
Weaver (1891), 64 L. T. 236. 

3581. .] — The discretion conferred 

upon judges of the Divorce Court by Matrimonial 
Causes Act, 1857 (c. 85), s. 31, is not an absolute 
or arbitrary, but a judicial discretion, & is intended 
to be exercised in conformity with the former 
practice of the House of Lords. Cruelty on the 
part of petitioner, in order to bar a claim for a 
divorce, must either have led to the adultery of 
the resp., or be entirely wanton & unprovoked 
in its character. 

In considering what terms should be imposed 
upon petitioner who has been found guilty of 
cruelty towards resp. the ct. takes into considera- 
tion all the facts of the particular case before it, 
& considers the interests not merely of the parties, 
but of the child or children, if any, of the marriage. 
Where the means of petitioner, the husband, 


were very small & uncertain, & resp.’s parents, 
whose character & goodwill were unquestioned, 
had offered to look after the only child of the 
marriage, the ct. in granting a decree, assented to 
an arrangement which had been arrived at between 
the parties subsequently to the verdict, whereby 
the formal custody of the child was given to resp. 
& no allowance was ordered against petitioner.--- 
Pryor v . Pryor, Cowie & Macdonald, [1900] 
P. 157 ; 69 L. J. P. 99. 

Annotation : — Consd. Squire v. Squire, [1905] P. 4. 

3582. .] — (1) In order that the ct. 

should exercise its discretionary power under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, to 
deprivo a husband, petitioning for a divorce on 
the ground of his wife’s adultery, of his decree, on 
the ground that he has himself been guilty of 
cruelty, it is not of itself a material circumstance 
that the conduct of petitioner caused the separa- 
tion of the parties antecedent to the adultery of 
the wife. The cruelty of the husband must con- 
duce to, if it does not cause, the adultery of the 
wife ; & if that adultery is, in the opinion of 

.the ct., brought about by other causes than 
the cruelty of the husband, for example, the 
habits <fc inclination of the wife, the husband 
who has been guilty of cruelty is nevertheless 
entitled to his decree. 

(2) The object of the ct. in ordering a provision 
for a guilty wife is that she should be protected 
from temptation & lead a respectable life ; at 
the same time, a husband should not be called 
upon to support a wife who is leading an immoral 
life, & on this ground, as well as for the protection 
of the wife, the provision for her should be limited 
dum casta . . 

In the view I take of this class of case, it is 
material that the dum casta clause should be 
inserted. The wife should know & should be made 
to feel that her livelihood depends upon her 
leading a chaste life in the future. In cases where 
the wife has not been proved to have committed 
adultery I should be slow to insert the dum casta 
c ] 

Although I do not lay so much stress upon 
the dum sola clause, I think that, too, ought to be 
inserted, & that the husband ought not to be called 
upon to contribute to the support of his divorced 
wife if she should become the wife of another 
man (Jeune, P.). — Squire v. Squire & O’Cal- 
laghan, j 1905] P. 4 ; 74 L. J. P. 1 ; 92 L. T. 472 ; 


21 T. L. R. 41. , # 

Annotations : — As to (2) Apld. Woodcock ^. Woodcock & 
Codesido (1914), 111 L. T. 924. Re!d. Ollier v. Ollier, 
T1914] P.240. 

3583. Cruelty not serious.] — Decree nisi 

granted to a husband, although the jury found that 
he had been guilty of cruelty. — T annam v. Tan- 
nam, Beeson & Ballard (1897), 13 T. L. R. 

463 « ^ 

3584. Wanton & unprovoked cruelty.]— 

Pryor v. Pryor. Cowie & Macdonald, No. 3581, 


ante. 

3585. Not cruelty causing separation— 

Anterior to adultery.] — Squire v . Squire & 
O’Callaghan, No. 3582, ante. 

3586. Respondent’s conduct conducing to pe- 
titioner’s cruelty — Drunken habits.] — Pearman 
v. Pearman & Burgess, No. 3579, ante. 

3587 . .] — Forrester v. Forrester 

(1884), Times t May 19. , , 

Annotation : — Retd. Higgins v. King’s Proctor, King s 

Proctor v. Carter, [1910] P. 151. 

3588 . .] — Upon a husband’s petition 

for divorce on the ground of his wife’s adultery, 
where the adultery is fully established against her, 
but where she cross-petitions cruelty as having 
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been -committed by her husband towards her, & 
where it appears that the wife is a woman of 
drunken habits, & that what she alleges as violence 
has been used upon her in consequence of her 
drunkenness, the ct. requires a very strong case 
to be made out against the husband in order to 
bar his right to relief from the marriage tie. 
Unless it is proved that he has been guilty of such 
gross violence towards her as the ct. cannot allow 
to be excused on the ground that he was provoked 
to it by her intemperance, the decree in his favour 
should not be withheld. — Forsyth v. Forsyth, 
Eccles & Foster (1890), 63 L. T. 268. 

3589. Respondent found in flagrante 

delicto.] — Smith v. Smith (1901), 45 Sol. Jo. 467. 

3590. Where cruelty condoned by respondent — 
Whether discretion exercised in petitioner’s favour 
— Communication of venereal disease.] — Wildey 
v . Wildey & Ryder, No. 3478, ante. 

3591. Honest & straightforward 

account by petitioner.] — Wolteregk v. Wol- 
tereck & Walters, No. 3185, ante. 

3592. Sufficiency of proof of petitioner’s cruelty 
— -Former decree for judicial separation.] — The 
wife obtained in Mar. 1887, a decree for a judicial 
separation on the ground of cruelty, & was given 
the custody of her only child. On May 4, 1888, 
the husband was ordered to pay permanent 
alimony at the rate of £80 a year from the date of 
the decree. This he did not pay, although he had 
the means. On Sept. 17, 3 888, a deed was exe- 
cuted by the husband & wife, by which the latter 
relinquished the custody of the child & all her right 
to alimony, in consideration of a lump sum of £75 
then paid to her by her husband. Some little 
time after that deed was signed the husband 
became aware that his wife was committing 
adultery with the co-resp., with whom she went to 
live. The husband then filed his petition, asking 
for the dissolution of his marriage : — Held : as 
the cruelty on the part of the husband was not of 
such a nature as would induce the ct. to withhold 
a decree, & as the deed of release w r as executed 
by the wife with her eyes open, the husband should 
not be refused the relief prayed, & a decree nisi 
should accordingly be pronounced in his favour. — 
Badham v. Badham & Gorst (1890), 02 L. T. 
663. 

Aimotatums : — Consd. Edwards r. Edwards, f 1 801 J P. 33. 

Refd. Parry v. Parry, [1890] P. 37. 

3593. Conviction for aggravated assault - 

Conviction necessary to grant separation.]— Skii- 
gent v. Sergent & Weaver, No. 3580, ante. 

3594. Exercise of discretion on terms ~ Allow- 
ance to wife.] — Sergent v. Sergent & Weaver, 
No. 3580, ante. 

3595. .1 — Edwards v. Edwards & 

Francis, No. 3412, ante. 

3596. Custody of child to respondent.] 

— Pryor v. Pryor, Cowie & Macdonald, No. 
3581, ante. 

3597. Dum sola et dum casta clause.] 

— Squire v. Squire & O’Callaghan, No. 3582, 
ante. 

(c) In Suits for Judicial Separation. 

3598. On ground of adultery — Whether cruelty 
a bar.] — Cruelty is not pleadable by a wife in 
bar to a separation prayed by the husband by 
reason of her adultery ; but cruelty is pleadable 
by her in conjunction with a cross-petition of 
adultery against the husband. 

Qu. : whether if the proof of adultery fails on 


botli sides, the wife will be entitled to a sentence 
of separation in the same suit, provided she prove 
cruelty. — Uocksedge v. Cocksedge (1844), 1 
Rob. Eccl. 90 ; 3 Notes of Cases, 218 ; 163 E. R. 
975 ; sub nom. Coxsedge v. Coxsedge, 8 Jur. 
935. 

3599. — .] — Lempriere v. Lempriere 

& Roebkl, No. 3140, ante. 

(d) In Suits for Restitution of Conjugal Rights. 

Defences for suit for restitution, see Part XIII., 
Sect. 5, sub-sect. 1, F., ante . 

3600. By what cruelty petitioner barred — Suffi- 
cient to found petition for judicial separation.] — 
In a suit for restitution of conjugal rights, no facts 
are sufficient to bar the proceeding, except such as 
would be sufficient to have entitled the party to a 
divorce on an original suit. 

“ I was of opinion nothing could be offered 
in bar to her living with her husband, but such 
facts as would entitle her to a divorce, in case 
she had brought a suit against him to be separated 
for cruelty” (Silt George Lee). — Holmes v. 
Holmes (1757), 2 Lee, 116 ; 161 E. R. 283. 

Annotation : — Consd. Russell v. Russell, fi897] A. C. 395. 

3601. Not accidental injuries in course of 

wrongful resistance — On minor acts.] — Oliver v. 
Oliver, No. 2574, ante. 

3602. Personal violence or manifest danger 

— Not mere unkindness or unfounded fears.] 

Barlee v. Barlee, No. 2463, ante. 

3603. Conduct rendering cohabitation un- 

safe.] — To the wife’s petition for restitution of 
conjugal rights, the husband answered alleging 
violence of language & conduct on her part, & 
that he could not, without danger to his health, 
renew the cohabitation, but setting out no facts 
amounting to primd facie cruelty. 

The ct., it being the husband’s answer & the 
suit at his expense, declined to determine, until 
it had heard the evidence, whether the conduct 
attributed to petitioner amounted to legal cruelty, 
& held the answer sufficient. — Stage v. Stage 
(1868), 37 L. J. P. & M. 51 ; 18 L. T. 740 ; 10 
W. R. 1176. 

Annotation : — Consd. Russell v. Russell, U895] P. 315. 

3604. .]— In a suit by a wife for 

restitution of conjugal lights the husband alleged 
that petitioner drank to excess, &, further, that 
she had been guilty of cruelty towards him. 
The jury found that petitioner had been guilty 
of physical violence to resp., but not of cruelty ; 
that petitioner drank to excess ; that it was not 
unsafe at the time resp. left petitioner for the 
parties to live together : — Held : a decree of 
restitution of conjugal rights should be refused. — 
Rutland v. Rutland (1913), 29 T. L. R. 729. 
Annotation : — Refd. Plsk v. Fisk (1920), 122 L. T. 803. 

3605. Charging respondent with unnatural 

offence.] — Russell v. Russell, No. 2661, ante. 

3606. Cruelty condoned — Not subsequently re- 
vived.] — Geils v . Geils, No. 2464, ante. 

F. Petitioner' 8 Desertion or Wilful Separation 
without Reasonable Excuse. 

(a) In Suits for Dissolution of Marriage. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) (c). 

Respondent’s desertion — As matrimonial offence.] 
— See Part XIII., Sect. 5, sub-sect. 3, ante. 

3607. “ Without reasonable excuse ” — General 
rule.] — The ct. will not dissolve a marriage on the 
ground of the wife’s adultery when satisfied that 
before the date of the adultery complained of, the 
husband' deserted her without reasonable excuse. — 
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Yeatman v . Yeatman (1870), L. R, 2 P. & D. 
187 ; 39 L. J. P. A M. 77 ; 23 L. T. 283 ; 18 W. R. 
1088. 

3608. Equivalent to “ without reasonable 

cause” — Separation without Justification.] — 
Wickins v . Wickins, No. 3292, ante . 

3609. Respondent submitting to indecent 

liberties with men.] — (1) Where the ease of 
petitioner, in a suit for dissolution of marriage on 
the ground of adultery, has been proved, & the ct. 
do not find that he has been accessory to or con- 
niving at the adultery, or that there had been con- 
donation or connivance, they are bound to pro- 
nounce a decree dissolving the marriage, unless 
it is established affirmatively that y^etitioner has 
been guilty of one of the acts which, under the 
proviso to Matrimonial Causes Act, 1857 (c. 85), 
s. 31, give the ct. a discretionary power to refuse 
to dissolve the marriage. 

(2) Where it appears doubtful on the evidence 
in the suit whether or not the conduct of petitioner 
has been such as to give the ct. such discretionary 
power, the ct. will, for the pury>ose of satisfying 
their minds, examine petitioner adversely under 
sect. 43, but will not in a suit instituted on the 
ground of adultery examine him or permit him 
to be examined for the purpose of proving his own 
case. After the ct. has examined petitioner 
adversely, his counsel will be permitted to suggest 
questions to petitioner for the purpose of clearing 
up what the ct. may have elicited adversely to the 
case. 

(3) Serrible : “ deserted,” in the proviso to 

sect. 31 is equivalent to “ left destitute.” 

(4) In a suit for a dissolution of marriage, on the 
ground of the wife’s adultery, it appeared from the 
evidence in support of the petition, that the hus- 
band had “ wilfully separated himself from his 
wife ” shortly after the marriage ; but it was 
doubtful whether or not he did so “ without 
reasonable excuse,” the only evidence as to the 
cause of the separation being a statement made 
by the wife, that “ her husband had left her 
because he had caught her with a young man.” 
The ct., thinking that petitioner' might not have 
had reasonable excuse for leaving her, examined 
him, when it appeared that he had found her 
submitting to indecent liberties, A had immediately 
broken off all intercourse with her : — Held : as, 
under these circumstances, it did not appear 
affirmatively that there was not reasonable excuse 
for t-lie separation, the ct. had no discretionary 
power, but were bound to dissolve the marriage. — 
1 1 aw well v . Haswejll A Sanderson (1859), l 
Sw. A Tr. 502 ; Sea. A 8m. 32 ; 29 L. J. P. A M. 
21 ; 1 L. T. 09 ; 23 J. P. 825 ; 8 W. R. 70 ; 104 
E. It. 832. 

Annotations : — A s to (4) Consd. Yeatman v. Yeatman (1868), 

L. H. 1 P. & D. 481) : WickiiiH v. Wickins, £ 1 S) 1 8 J 1\ 265. 

Refd. Oldroyd v. Oldroyd, £ 1 896 J J\ 175 ; Harriman r. 

Harriman, LIU00] 1\ 123 ; Fisk v. Fisk (1920), 122 L. T. 

803. 

3810. Clandestine marriage of young girl — 

Petitioner sent abroad on discovery of respondent’s 
unsuitability.] — A., being only sixteen years of 
age, was privately married to B., aged thirty-six, 
without the consent of her family. On its being 
discovered that B. was an unsuitable husband for 
her, A. w T as removed to the Continent, & never saw 
him again. He made no attempts to procure 
cohabitation with her ; & subsequently contracted 
a bigamous marriage: — Held: there had been a 
reasonable excuse for the separation, A dissolved 
the marriage, on the ground of B.’s bigamy & 
adultery. — Du Terreaux v. Du Terreaux (1859), 
1 Sw. & Tr. 555 ; 28 L. J. P. A M. 95 ; 23 J. P. 
047 ; 164 E. R. 857. 


3611. Marriage to prostitute — Separation 
at father’s instigation — Allowance to respondent.] 

Petitioner, the son of a clergyman, A having taken 
his degree at Cambridge, married a woman who 
had been living as a prostitute in Cambridge, on 
June 13, 1863. Nothing in the nature of con- 
tinuous cohabitation took place. In Oct. 1863, 
petitioner’s father became aware of the fact, & 
in Dec. 1863, a deed of separation, under which 
resp. was to receive £1 a week, was executed. The 
adultery took place in the early part of 1864. 
Petitioner was dependent on his father : — Held : 
the separation, if wilful, was not without reason- 
able excuse, & made a decree nisi. — Proctor v. 
Proctor & Smith & Pitman (1865), 4 Sw. A Tr. 
140 ; 34 I* J. P. M. A A. 99 ; 12 L. T. 505 ; 11 
Jur. N. S. 531 ; 13 W. R. 903 ; 164 E. R. 1469. 

3612. Respondent’s inability to consum- 

mate marriage — Bond, fide belief.] — Ousey v. 
Ousey A Atkinson, No. 3004, ante. 

3613. “ Wilfully separated ” — Marriage to pros- 
titute — Petitioner going abroad to avoid unhappi- 
ness — Failure to maintain.] — In a suit for dis- 
solution of marriage, on the ground of the wife’s 
adultery, it appeared that petitioner, a draper’s 
assistant, then twenty-one years of age, married 
in 1853 a woman whom lie well knew to be a 
prostitute. A month after the marriage they 
removed from the lodgings to the house of 
petitioner's father, from which, after a stay of a 
few weeks, they were compelled to remove in 
consequence of the wife exhibiting bad temper 
A making herself disagreeable to the family. 
Ten days afterwards, the husband went to America, 
not on business, but because he lived unhappily 
with his wife, leaving her without any means of 
subsistence & supplying her with none during an 
absence of four years. After he left, his family 
had given the wife a small pittance on one occasion, 
A had promised to give her further assistance, but 
in consequence of her annoying them, all inter- 
course with her was broken off. The wife, after 
her husband left, returned to her former way of 
life. The ct., under these circumstances, held that 
there was a wilful separation of the husband from 
the wife before the adultery complained of, A 
that it was without reasonable excuse ; A in 
exercise of the discretion given them by Matri- 
monial Causes Act, 1857 (c. 85), s. 31, refused to 
decree the dissolution of the marriage. — CouLTHART 
v. Pour .THAI it A Goutii waite (1859), 28 L. J. P. 
A M. 21 ; 32 L . T. O. S. 394. 

Annotation : - Refd. .Beavan v. Bcuvan (1862), 11 W. lb 1£>5. 


3614. 


Separation ordered by court 


Clandestine marriage of ward of court.] — B eavan 
v. Beavan, No. 3424, ante. 

3615. Separation necessitated by petitioner’s 

employment.] — Where a husband A wife were 
living together in service, A the husband left the 
wife A accepted another situation, A the wife 
subsequently committed adultery, such ^ a separa- 
tion by the husband from the wife will not bo 
deemed a “ wilful separation ” such as under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, would 
justify the ct. in refusing to dissolve the marriage on 
proof of the wife’s adultery.— -Davies v. Davies 
A Hughes (1803), 3 Sw. A Tr. 221 ; 1 New Rep. 
400 ; 32 L. J. P. M. A A. Ill ; 8 L. T. 703 ; 9 
Jur. N. S. 828 ; 11 W. R. 402 ; 164 E. R. 1258. 

3616. Voluntary separation by wife.] — 

Cufley v. Cufley A Loveck, No. 2884, ante. 

3617. Ante-nuptial agreement to live apart 

— Discontinuance of allowance on discovery of 
adultery.] — A husband, without reasonable excuse, 
obtained from his wife an agreement that they 
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should live apart from each other, which they 
accordingly did, & she subsequently committed 
adultery : — Held : under the circumstances he 
had deserted her, & a petition by him for dissolu- 
tion of the marriage must be dismissed. — D agg v. 
Dago (1882), 7 P. I). 17 ; 51 L. J. P. 19 ; 47 L. T. 
182 ; 30 W. R. 431. 

Annotation : — Reid. Piper v. Piper, [1902] P. 198. 

3618. “ Deserted ” — Respondent left destitute.] 

— Haswell v. Haswell & Sanderson, No. 3609, 
ante . 

8619. Statutory desertion — Discretionary bar.] — 

The ct. will exercise its discretion in favour of 
petitioner in a divorce suit-, even though guilty 
of statutory desertion. — M ullet v. Mulley & 
Shaw (1909), 53 Sol. Jo. 469. 

Annotation : — Apld. Stone v. Stone & Osborne, [1917] P. 125. 

3620. Desertion not conducing to 

respondent’s adultery — No active steps taken to 
enforce restitution decree.] — The statutory de- 
sertion arising under the Matrimonial Causes 
Act, 1884 (c. 68), by reason of the failure of a spouse 
to comply with a decree for restitution of conjugal 
rights, is only a discretionary bar to his or her 
claim for relief on the ground of subsequent 
adultery of the other spouse. 

Where the ct. is satisfied that the statutory 
desertion has not conduced to the adultery & 
that the deserted spouse took no active steps to 
enforce the decree for restitution, the ct. may 
exercise its discretion by granting relief in respect 
of the subsequent adultery, in spite of the statutory 
desertion of which the complaining spouse has been 
guilty. — S tone v. Stone & Osborne, [1917] 
P. 125 ; 86 L. J. P. 101 ; 117 L. T. 156 ; 33 T. L. R. 
319 ; 61 Sol. Jo. 461. 

3621. Conviction for desertion— Under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39).] — 
Where a husband, who presents a petition for a 
dissolution of his marriage, has been previously 
convicted of desertion under above Act, the ct. 
will exercise its discretion as to granting a decree 
dissolving his marriage. The mere fact of con- 
viction will not be sufficient to establish a bar. 
The whole circumstances of the case will be con- 
sidered, & if the ct. is of opinion that petitioner 
acted upon reasonable grounds, he will not be 
deprived of the relief prayed for. — L loyd v. Lloyd 
' 1901 ), 84 L. T. 728 ; 45 Sol. Jo. 556. 

3622. Exercise of discretion — Where petitioner’s 
default established by affirmative evidence.]— 
Haswell v. Hasw ell & Sanderson, No. 3609, 
ante. 

3623. On terms — Allowance to wife.] — 

The ct. while allowing an intervention by the 
King’s Proctor, exercised its discretion in favour 
of petitioner, who had been guilty of desertion, but 
ordered him to pay a weekly sum to resp., with 
liberty to apply to rescind or vary that order. — 
Freeman v. Freeman & Freeman (1911), 105 
L. T. 383 ; 27 T. L. R. 523. 

3624. Not interfered with on appeal.] — 

Wiokins v . Wjckins, No. 3292, ante. 

Discretion of court generally.] — See Part XIII., 
Sect. 7, sub-sect. 4, A., ante. 


(b) In Suits for Judicial Separation. 

Respondent’s desertion.] — See Part. XIII., Sect. 
5, sub-sect. 8, ante. 

3625* On ground of adultery — Whether petitioner 
barred.] — The mere desertion of a wife by the 
husband though a malicious desertion wifi not 


bar a sentence of divorce [a mensd ct thoro] at the 
suit of the husband on proof of adultery committed 
by the wife. — Sullivan v. Sullivan (1824), 2 
Add. 299 ; 162 E. R. 303. 


Annotations : — Apld. Morgan v. Morgan (1841), 2 Curt; 
679. Consd. Hodgson v. Hodgson Sc Turner, [1905] 

P. 233. Refd. Clowes v. Jouos (falsely calling herself 
Clowes) (1845), 4 Notes of Cases, 1 ; Gandy y. Gandy 
(1882), 51 L. J. P. 41 ; Eearon v. Aylesbury (1884), 14 

Q. B. D. 792 j Pullen v. Pullen & Holding (1920), 123 
T, r T_ 90S. MAntd- Steward v. Bateman [1842). 3 Curt. 


201 . 


3026. .] — Divorce [a mensd et thoro] by 

reason of adultery committed by the wife, is not 
barred by a previous wilful desertion of the wife by 
the husband. 

During the absence of the husband, by the law 
of England, the wife has no direct remedy, she may 
pledge his credit for necessaries, but she cannot 
resort to a ct. for a direct remedy ; but although 
left destitute of aid, it does not follow that she 
has a licence to commit adultery. 

I find, from my own notes, that on the admission 
of the allegation in Reeves v. Reeves (1813), 2 Pliill* 
125, Sir John Nicholl expressly declared that a 
wilful desertion of a wife was no bar to a suit 
against her for adultery ; & in Sullivan v. Sullivan , 
No. 3625, ante , the doctrine is repeated ; he says, 
“ I am still to learn that even a malicious desertion 
of the wife by the husband is any bar to a sentence 
of divorce prayed by the husband for adultery 
committed by the wife” (Dr. Lushington). — 
Morgan v. Morgan (1841), 2 Curt. 079 ; 1 Notes 
of Cases, 23 ; 163 E. R. 548. 

Annotations: — Consd. Duplany v. Duplany (1891), 66 L. T. 

2C7 ; Hodgson v. Hodgson & Turner, [1905] P. 233. 

Refd. Dillon v. Dillon (1842), 3 Curt. 86 ; Clowes v. 

Jones (falsely calling herself Clowes) (1845), 4 Notes of 

Cases, 1. 

3627. .]— Lempriere v. Lempriere & 

Roebel, No. 3440, ante. 

3628. Practice of Ecclesiastical Courts 

followed.] — The wife petitioned for a divorce upon 
the grounds of cruelty & adultery. The husband 
pleaded ( inter alia) that she wilfully separated 
herself from him without reasonable excuse. At 
the trial it was admitted that the husband had 
committed adultery at a date some months after 
the final separation, A after all the subsequent 
negotiations for a deed of separation had gone off. 
The case was most strenuously fought upon the 
question of cruelty, <fc, in the result the jury found 
that the husband was not guilty of that offence. 
This was taken to imply a finding that the wife had 
wilfully separated herself from her husband, with- 
out just cause, at a date anterior to his admitted 
adultery. Thereupon, counsel for the wife applied 
for a decree of judicial separation with costs, & 
the custody of the child . The husband opposed the 
application: — Held: (1) inasmuch as desertion 
was first constituted a matrimonial offence by the 
Divorce Act, 1857 (c. 85), & would not prior to that 
Act have been a bar, discretionary or otherwise, 
to any suit in the Ecclesiastical Ct., in which relief 
was claimed upon the ground of adultery ; & 

inasmuch as desertion was made by the Act a 
discretionary bar in suits for divorce, & further, 
that where the Act was silent, the old ecclesiastical 
practice was to still prevail, the ct. could not 
now take upon itself to supply any suggested 
omission in the Act, <fc as a matter of law, the wife’s 
claim was not barred. 

(2) If the desertion were a bar it could at most 
be a discretional bar: & in the exercise of his 
discretion the judge would grant the wife the 
decree she now asked ; but, as each party had been 
partially successful, & as each had separate 
property, each would pay their own costs. 
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Duplany v. Duplany, [1892] P. 63 ; 61 L. J. P. 
49 ; 60 L. T. 267 ; 8 T. L. It. 169. 

Annotations : — As to (1) Apld. Synge v. Synge, [1900] 
1*. 180. Distd. Hodgson v. Hodgson & Turner, [1905] 
1\ 233. As to (2) Reid. Cox v. Cox (1893), 70 L. T. 200. 

3629. Desertion conducing to 

adultery of respondent.] — In considering to what 
extent desertion, not a matrimonial offence in the 
Ecclesiastical Cts. is to be held now to be a bar to 
relief, the ct. will especially have regard to the 
question whether it has conduced to the mis- 
conduct of the other spouse, the principles on which 
the Ecclesiastical Uts. acted having been apparently 
to refuse relief to petitioner found guilty of con- 
duct conducing to the misconduct of reap. 

Where the ct. found that desertion by petitioner 
had conduced to the adultery of resp. : — Held : 
petitioner was not entitled to a decree of judicial 
separation. — Hodgson v . Hodgson & Turner, 
[1905] I\ 233 ; 74 L. J. P. 140 ; 93 L. T. 446 ; 58 
W. It. 623 ; 21 T. L. R. 601. 

Annotations: — CoDSd. Tulk v. Tulk (1906), 23 T. L. R. 120. 
Refd. Everett v. Everett & McCullum, [I919J J\ 298. 

3630. Refusal by wife of marital 

relations.] — To the wife’s petition for judicial 
separation, on the ground of the husband’s cruelty 

adultery, an allegation on his part that the wife 
had wilfully withdrawn herself from his bed, <fe 
refused him conjugal rights, is no answer. — Rowe 
v. Rowe (1865), 4 Sw. <fc Tr. 162 ; 34 L. J. P. M. 
& A. Ill ; 12 L. T. 639 ; 11 Jur. N. S. 568 ; 13 
W. It. 1048 ; 164 E. It. 1478. 

Annotations: — Refd. Duplany v. Duplany (1891), 66 L. T. 
267 ; Synge v. Synge, 11900] P. 180. 

3631. Desertion without reasonable 

excuse for two years — Adultery committed subse- 
quently.] — (l) A wife who, without cause, refuses 
to permit marital intercourse to her husband, 
cannot allege desertion without reasonable cause 
by him if in consequence he refuses to live with 
her, & is herself in such circumstances guilty of 
desertion without reasonable cause. 

(2) Desertion without reasonable excuse for 
two years & upwards is no bar to a petition for 
judicial separation on the ground of subsequent 
adultery. — Synge v. Synge, [1901] P. 317 ; 70 
JL. J. P. 97 ; 85 1*. T. 83 ; 17 T. L. It. 718, C. A. 

Annotations : — As to (1) Apld. Davie v. Davis, 119181 P. 85. 
Refd. Eiowd o. Frovvd, L1904J 1*. 177 ; Jackson v. Jackson, 
[1924J P. 19; Itusiicll v. Russell, [1924] A. C. 687. As 
to (2) Consd. Constanlinidi v. Constantinidi, 11903] 1*. 
246 ; Hodgson v. Hodgson, [1905] I 1 . 233. Refd. Evans 
v. Evans 6c Effort!, [1906] P. 125 ; Todd v. Todd & Cun- 
niam (1906), 23 T. L. R. 9 ; Hines v. Hines 6c BurdetL, 
[1918] P. 364. 

(c) In Suits for Restitution of Conjugal Rights . 

Defences to suit for restitution, see Part XIII., 
Sect. 5, sub-sect. 1, F., ante, 

3632. Whether petitioner barred — Facts short of 
matrimonial offence.] — Holmes v . Holmes, No. 
3600, ante . 

3633. Desertion for less than two years — 

Injury to respondent’s health.] — It is not a suffi- 
cient answer by a husband to a suit for restitution 
of conjugal rights that his wife had left the home 
for a less period than two years, had neglected her 
children, & that resp.’s health had suffered in 


consequence of her conduct. — West v. West 
(1910), 55 Sol. Jo. 48. 


Sect. 8.— INSTITUTION AND DEFENCE OF 

PROCEEDINGS. 

Sub-sect. 1. — Petitions and Contents thereof. 

A. In General . 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 

Appendix 1. . 

3634. Domicil of wife — Whether necessary to 
plead.] — It is sufficient, under Divorce Rule 220 
of 1905, to insert in a petition the domicil of the 
husband without stating that of the wife, unless 
petitioner is asserting a domicil for the wife 
different from that of the husband. Re CLARK 
(1905), 75 L. J. P. 7 ; 22 T. L. R. 158. 

3635. Communication of venereal disease — Must 
be specially pleaded.] — Where a petitioner relies 
upon a charge of wilfully communicating a 
venereal disease, it should bo specifically pleaded 
in the petition. — Walker v . Walker (1912), 107 
L. T. 655 ; 57 Sol. Jo. 175. 

Whether petition must contain prayer for 
custody.] — See No. 4779, post . 

B. Indorsement of Notice to Appear . 

See Matrimonial Causes Rules, 1924, r. 2. 

G\ Petitions for Restitution of Conjugal Rights . 

(a) In General . 

See Matrimonial Causes Rules, 1921, rr. 1, 2 ; 
Appendix 1. 

3636. Contents of — Age of parties need not be 
pleaded — When lawful solemnisation of marriage 
alleged.] — In a libel in a cause for the restitution 
of conjugal rights, it is not necessary to plead 
specifically, that the parties were of twenty-one 
years of age ; provided it is pleaded that the 
marriage was lawfully solemnised in consequence 
of a licence duly obtained.- Pool v . Pool (1813), 
2 Phillim. 119 ; 101 E. R. 1095. 

3637. Motives of petitioner — Immaterial to 
court.] — Simmons v . Simmons, No. 2797, ante, 

3638. Preliminary steps — Previous separation 
order by justices — Must be discharged.] — A wife 
who has been deserted by her husband & lias 
obtained from the magistrates an order against 
him for maintenance under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), in which order 
a clause has been inserted, without her knowledge 
or approval, that lie “be no longer bound to 
cohabit with her,” must, before filing her petition 
for restitution of conjugal rights, apply to the 
magistrates under sect. 7 of same Act for the dis- 
charge of such order. — Niland v . Niland (1913), 
108 L. T. 50 ; 57 Sol. Jo. 248. 

(b) Preliminary Demand for Cohabitation, 

See Matrimonial Causes Rules, 1924, r. 3 (A) ; 
Sect, 5, sub-sect. 1, I)., ante. 


PART XIII. SECT 7, SUB-SECT. 4 — 

F. (c). 

a. Petitioner imposinff unreasonable 
conditions.] — Deft, left the homo ho- 
caivie of the wayward conduct 6c diH- 
obo< Lienee of the daughter, but was 
willing, & offered to make a homo for 
his wlfo elsewhere. Pltf., however, 
distinctly declined t-o live with her 
husband without the daughter : — 
Held : pllf. was imposing a condition 
which Hlio had no right to impose, 6c 


her action was dismissed. — B ird v . 
Bird, 11923] 1 D. L. R. 528 ; 

(). L. Ii. 1— CAN. 


’ART XIII. SECT. 8, SUB-SECT. 1.— A. 

b. Bill for alimony Refusal of 
,usband to receive vnfe — Must be 
fleaded .] — A bill for alimony should 
l I logo that the husband has refused to 
eceivo his wife. It. is not sufficient to 
iliego morcly that they are living apart. 
—Walsh v, Walsh (1864), 1 Ch. t’h. 


-CAN. 

XIII. SECT. 8, SUB-SECT. 1.— 
C. (a). 

, Contents of — Inclusion of alter - 
ve claim for alimony.] — A wife may 
:e an alternative claim for alimony ; 
i claim may be allowed by amend • 
L t —O’Leary v. O’Leary, U 923] 
. L. R. 949 ; 19 Alta. Ii. u. 224 ; 
!3] 1 W. W. 11. 501,— CAN. 
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Husband and Wife. 


Sect. 8. — Institution and defence of proceedings: 
Sub-sect 1, D., E. cfc F\_ 

D. Petitions for Judicial Separation . 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 
Appendix 1. 

3639. What should be pleaded — Not non-resi- 
dence In parish where banns published.] — Brown 
v. Brown, No. 2698, ante. 

Publication of banns.] — See Part II., Sect. 7, 
sub-sect. 1, ante. 

3640. Want of age.] — Brown v. Brown, 

No. 2698, ante. 

3641. Not non-consummation Suit based 

on adultery.] — Brown v. Brown, No. 2698, ante. 

3642. Suit based on cruelty — Acts constituting 
legal cruelty should be alleged — As briefly as pos- 
sible.] — Suggate v . Sugg ate, No. 2641, ante. 

3643. Two petitions filed — First not served — 
Appearance entered to second — Priority of second 
petition.] — A petition was filed & a citation issued 
on the part of a wife for a judicial separation on 
the ground of cruelty ; neither this petition nor 
citation was served. The wife's solr., in con- 
sequence of fresh instructions, afterwards filed a 
second petition for judicial separation, on the 
ground of adultery coupled with cruelty, & a 
citation issued thereon. The husband was served 
& entered an appearance in the second suit. The 
ct. directed the second suit to proceed. — T uhner 
v. Turner (1862), 2 S w. & Tr. 426 ; 31 L. J. 1*. M. 
& A. 134 ; 5 L. T. 849 ; 10 W. R. 292. 

E. Petitions for Nullity of Marriage. 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 
Appendix 1. 

3644. Fact of marriage — Whether petition must 
establish — Where parties to marriage are parties 
to suit.] — In a cause of nullity of marriage, the 
alleged fact of marriage, of the legal nullity of 
which, a declaratory sentence is prayed, must be 
duly proved, in which part of his case if pltf. 
fails, it is the duty of the ct. to withhold its 
declaratory sentence of nullity ; how clearly 
soever all the several facts may be established in 
evidence, ux>on which, had the marriage it-self 
been established by similar evidence, a sentence 
declaratory of its nullity might well have been 
founded. This, at least, is the rule where pltf. 
& deft, respectively are the alleged contracting 
parties. — Nokes t\ Milward (falsely calling 
herself Nokes) (1824), 2 Add. 386 ; 162 E. R. 
336. 

3045 . ~g. v. G. (falsely called 

Iv.) (1908), No. 2360, ante. 

3646. Bigamous ceremony— Petitioner must 

plead & admit.] — (1) Allegation on behalf of a 
woman, responsive to a libel of nullity of marriage 
by reason of bigamy, pleading deception, fraud 
& cognisance by the man of the existence of the 
husband of the first marriage at the date of the 
second fact of marriage, rejected. 

(2) Misconduct, however gross, of a party pro- 
ceeding, by reason of bigamy, is no bar to a 
sentence of nullity. 

(3) A wife de facto , as a fact of marriage, is 


necessarily pleaded to such a suit, is entitled pen- 
dente lite to alimony. 

(4) The party proceeding, who is asking the ct. 
to pronounce the second marriage null is of neces- 
sity bound to admit & plead the fact of that 
second marriage (Dr. Lushington). 

(5) There is a very strong distinction in the 
different suits of nullity, nullity by reason of 
impotency, nullity by reason of statutable enact- 
ment, & nullity at common law T , whore there has 
been a husband oi* wife living at the date of the 
second marriage (Dr. Lushington). — Miles v. 
Chilton (falsely calling herself Miles) 
(1849), 1 Rob. Eccl. 684 ; 6 Notes of Cases, 636 ; 
163 E. R. 1178. 


Annotations As to (I) Reid. Bonaparte v. Bonaparte. 
11892] I\ 402. As to (8) Reid. Fodon v. Fodon, 118941 
P. 307 ; Bateman v. Bateman (otherwise Harrison) (1898), 
78 L. T. 472. Generally , Reid. Halpin (otherwise Bodding- 
ton) v. Boddington (1881), 29 W. It. 444; Andrews v. 
Ross (1888), 14 V. D. 15 ; Moss v. Moss, 11897] P. 263. 

3647. Who may present —Father of wife.l — 

(1) The service of a citation sufficient to con- 
stitute pendency of suit. 

The contcstatio litis is not necessary^ to con- 
stitute a Us pendens ; there may be a “ suit de- 
pending in the Ecclesiastical Ct.” before the 
contcstatio litis «fc the Us pendens commences with 
the extracting & service of the citation ; & if 

not, by analogy with other cts., on the return of 
the citation, whenever it may be (Sir Herbert 
Jenner). 

(2) The father, qua father, has sufficient interest 
to enable him to a suit in the civil form, for the 
purpose of annulling the marriage of his daughter, 

when of age. . 

(3) The interest of Mr. R. [the father] in the 
legitimacy or illegitimacy of the issue of his 
daughter is sufficient to entitle him in these cts. 
to maintain a suit for annulling her marriage 
(Sir Herbert Jenner). — Ray v. Sherwood & 
Ray (1836), 1 Curt. 193 ; 163 E. R. 65 ; uffd l 
sub nom. SHERWOOD v . Ray (1837), 1 Moo. P. C. 0. 


353, P. C. 

Annotations As to ( 1) Refd. Sanders v. Head (1842), 3 
Curt. 32; Ditcher r. Denison (1857), 11 Moo. P. C. < . 
824 ; The Helenslea, The Catalonia (1881), 7 1.1). *>7. 
As to (2) Consd. Bevan v. M'Mahon (1859), 2 Sw. & f p 
58. ReM. Wells r. Cottarn (18(53), 3 Sw. & Tr. 364. 
Generally , Refd. Brook v. Brook (1861), 9 H. L. Cu-H. 133 , 
Lowe v. Lowe (1899), 80 L. T. 575. Mentd. Harrison r. 
Sparrow (1842), 3 Curt. 1 ; Brookes v. Crcsswell (184(>), 
4 Notes of Cases, 429 ; Fenton (or Livingstone) v. Living- 
stone (1856), 27 L. T. O. S. 18 ; Martin v. Mackonocliie, 
Fiamank v. Simpson (18(58), L. It. 2 A. & E. 110 ; Shep- 
pard V. Bennett (1869), L. R. 2 A. & E. 335; \\ inehester 
(Bp.) v. Wix (1869), L. R. 3 A. & E. 19 ; Elphinstone r. 
Purchas (1870), L. It. 3 P. C. 245 ; Fagg r. Lee (1873), 
L. K. 4 A. & E. 135 ; It. v. Oxford (Bp.) (1879), 4 Q. B. 
525. 


D. 


F, Petitions for lHssotution of Marriage. 

(a) In General. 

See Matrimonial Causes Rules, 1924, rr. 1, 2 ; 
Appendix 1. 

3648. Addressed to what court— ‘ 4 Court for 
Divorce & Matrimonial Causes.”] — A petition for 
dissolution of marriage should be addressed “ To 
the Ct. for Divorce & Matrimonial Causes.” — 
Evans v. Evans (1858), 1 Sw. & Tr. 78 ; 27 


PART XIII. SECT. 8, SUB-SECT. 1.— E. 

d. Malformation of respondent — 
Plea that intercourse impossible .] — In 
order to support a decree of nullity of 
marriage on the ground of the mal- 
formation of resp. the petition must 
allege that the malformation is such 
that intercourse between the parties 
of an ordinary & complete character 
is not attainable & that such inter- 
course as has taken place has boon 


substantially imperfect. — A. v. A. 
(1915), 34 N. Z. L. R. 1039.— N.Z. 

PART XIII. SECT. 8, SUB-SECT. 1. — 

F. (a). 

6. Contents of — Partindars as to 
issue of marriage — Domicil .] — Where 
there arc issue of the marriage their 
names & the dates of their births should 
be set out. This requirement is not 
complied with by stating their ages in 


general terms. The petition should 
also contain a statement as to domicil, 
especially whero the wife is resp. & is 
resident abroad. — Paiisons v. Pahsons 
(1913), 32 N. Z. L. R. 723.— N.Z. 

f # Petitioner* 8 change of domi- 
cil.]— "When a man marries abroad 
& subsequently changes his domicil t o 
New Zealand, leaving his wife still 
resident in tlio place of his former 
domicil, resp., when the husband seeks 
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L. J. P. & M. 31 5 30 L. T. O. S. 369 ; 6 W. R. 
366; 164 E. R. 637. 

3649. Second petition filed — After first dismissed 
on appeal — Refusal of court to proceed.] — A suit, 
for cruelty & adultery, brought by the wife was 
appealed from the Consistory Ct. of London to 
the Arches, & in 1828 was there alleged to be 
agreed, & the husband dismissed ; but the inhibi- 
tion to the Consistory was not relaxed. In 1831 
a suit, for cruelty & adultery, was again brought 
by the wife in the Consistory ; the husband 
appeared under protest ; the judge, having 
directed the wife’s libel, which referred to & prayed 
leave to invoke the proceedings in the former suit, 
& also pleaded new facts, to be brought in, over- 
ruled the protest ; but, on the ground that the 
inhibition was still in force, did not assign the hus- 
band to appear absolutely, nor did it dismiss him, 
nor admit or reject the libel. The wife appealed : 
that appeal w r as dismissed for irregularity, & the 
cause remitted : the judge below, as still inhibited, 
refused to proceed : the w r ifc again appealed : — 
Held : the agreement & consequent dismissal of 
the husband put an end to the former suit, & con- 
sequently to the inhibition, & the judge of the 
Consistory Ct. was bound to proceed in the cause. 

- Smytii v. Smytii (1831), 4 Hag. Ecc. 509 ; 102 
E. It. 1534. 

3650. Contents of — Grounds for relief — Must be 
distinctly set out.] — A petition for dissolution of 
marriage by reason of the husband’s adultery A 
desertion, directed to be amended by a distinct 
averment of the fact of desertion ; some state- 
ment of circumstances in such a petition may be 
necessary, but evidence should not be pleaded. — * 
Pynk v. Pynk (1858), 1 Sw. <te Tr. 80 ; 30 L. T. 
O. S. 370 ; 22 J. P. 180 ; 0 W. It. 507 ; 104 E. It. 
037. 

3651. .1 — (1) A petition for 

a divorce on the ground of adultery must allege 
adultery in distinct terms. A petition by a hus- 
band for dissolution of marriage contained an 
inferential, but not a distinct, charge of adultery 
at a specified time <fc place. Personal service on 
resp. had been dispensed with. Neither resp. 
nor co-resp. appeared. At the hearing, adultery 
at the said time & place having been proved, the 
et. allowed the petition to be amended by adding 
a distinct charge of adultery without requiring 
the petition to be re-served. 

(2) If at the hearing the ct. gives leave to amend 
the petition to meet the case proved, petitioner 
being in ct., it may be then amended & a decree 
nisi may be pronounced ; but if leave to amend is 
only granted at a subsequent date after taking 
time to consider, & petitioner fails to move for a 
decree until some considerable time after the 
amendment has been made, the decree must bear 
date on the day when pronounced, & cannot be 
ante-dated. — Ambler v Ambler & Hoorn ton 
(1862), 32 L. J. P. M. & A. 6 ; 7 L. T. 339 ; 11 
W. R. 111. 

*1 tin otat ions :■ — As to (1) Refd. Wallace v. Wallace, Guiter 

& Mttcnanmra (1862), 32 L. J. P. M. & A. 17 ; Forman v. 

Forman & Davis (1863), 11 W. Jt. 401. 

3652. — — .] — (1) Adultery as the 

ground of a petition should be distinctly alleged. 
It is not sufficient that the petition alleges infor- 


mation & belief of petitioner that resp. has com- 
mitted adultery. 

(2) When leave to amend such a j)etition is 
granted, where there has been no appearance, it 
must be re-served. — S pilsbury v . Spilsbury 
( 1863), 3 Sw. & Tr. 210 ; 32 L. ,T. P. M. & A. 126 ; 
9 L. T. 23 ; 164 E. R. 1254. 

3653. Particulars of charge of adultery — 

Sufficiency.] — P oster v. Foster & Thomas (1862), 
32 L. J. P. M. & A. 64, n. 

Annotation : — Refd. Higgs v. Higgs & Hopkins (1862), 32 

L. J. P. M. & A. 64. 

3654. .] King v. King & Dent 

(1862), 32 L. J. P. M. & A. 64, n. 

3655. .i — Forman v. Forman & 

Davis, No. 3746, post. 

3656. -.]— -A petition for divorce 

by a husband in para. 3 alleged that resp., since 
Oct. 8, 1846, had on divers occasions committed 
adultery ; & in para 4 that resp. had, since itpr. 
1864, up to the date of the petition, been habitu- 
ally visited at her residence at, etc., by A., & had 
on divers of such occasions, & particularly on the 
night of Aug. 31, 1864, committed adultery with 
A. :—HeId : (1) it was not sufficient to give par- 
ticulars of the dates when, places where, & persons 
with whom, the adultery alleged in para. 3 was 
committed ; but the petition must be amended 
by setting out such particulars ; (2) resp. was 

not entitled to particulars of the adultery charged 
in para. 4. — Porter v. Porter & Jaggard (1861 ), 
3 Sw. & Tr. 596 ; 33 L. J P. M. & A. 207 ; 13 
W. R. 108 ; 164 E. R. 1406. 

3657. — Must be set out.] (1) A peti- 

tion for divorce must specifically allege adultery. 

(2) Adultery will not be inferred from bigamy 
alone being alleged in the petition. — B onaparte 
v. Bonaparte (1891), 65 L. T. 795 ; 8 T. L. R. 
66 . 

3658. Ail material facts.] — B rooke v. 

Brooke, No. 5115, post. 

3659. Particular charges of cruelty — Com- 

munication of disease.] — W alker v. Walker, No. 
3635, ante. 

3660. Signature to — Leave to solicitor to sign — 

Petitioner employed abroad.] —Where it appeared 
that a proposed petitioner was engaged as an 
engine driver at the diamond fields at Kimberley, 
in South Africa, & that the acts of adultery to 
be alleged against his wife in the petition had been 
committed after he left England ; & it further 

appeared that lie could not come to England with- 
out risking the loss of his situation. 

The ct. gave leave to the soli*, to sign the peti- 
tion & swear the affidavit verifying same on behalf 
of petitioner ; & also gave leave to prove the mar- 
riage & cohabitation by affidavit . — Ex p. Hobson 
(1894), 70 L. T. 816 ; 6 R. 661. 

3661. Wife’s petition — Party cited — Statement of 
name.] — O liver v. Oliver (1918), 35 T. L. R. 24. 

3662. — .] — Where adultery by a 

husband is alleged, the woman’s name ought 
alw r ays to be disclosed in the petition if it is known. 
— Highley v. Highlky (1924), 40 T. L. Ii. 236. 

3003 . .] — Jn a wife’s petition 

alleging adultery against the husband the name 
of the woman must, if known, be inserted, with 
the result that Matrimonial Causes Rules, 1924, 


a divorcr. Is entitled to And In tho 
petition itself the whole ease made 
against her & a full statement of the 
facts relating to her husband's change 
of domicil. — Busfielp v. Busfield, 
Guest v. Guest, 11916] N. Z. L. 1L 
324. — N.Z. 

g. Signature to - Leave to . solicitor .] 


— Petition for dissolution of marriage 
must be signed by petitioner, not hy 
his solicitor, unless leave has been 
obtained permitting latter to sign. — 
Plowman v. Plowman (1909), 10 
W. L. n. 20 ; 14 B. O. P. 164. -CAN. 

h. Where, separation order in exist - 
enec. 1 — A woman petitioned for a 


divorce on tho ground of desertion & 
there was in force a separation order 
under “ The Married Persons Summary 
Separation Act, 1896.’* ltesp. did not 
plead the plea in bar:— Held: the 
order should have been pleaded. — 
Michael v. Michael (1900), 26 

N . Z. L. II. 103. N.Z. 
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r. 17, as to service on such woman will apply, 
& if the name, though not known when the petition 
was filed, be subsequently learnt, the petition 
should be amended, & the rule followed as to 
service of the amended petition. — Taylor v. 
Taylor, White v. White (1925), 133 L. T. 320 ; 
41 T. B. R. 522. 

(6) Claiming Damages against Co-Respondent. 

See Matrimonial Causes Buies, 1924, rr. 1, 2 ; 
Appendix 1. 

3664. Must specify amount claimed.] — Where 
damages are claimed against co-resp. the peti- 
tion should specify the amount claimed. Qu. : 
whether the counsel for co-resp. can, upon his own 
authority, consent to a petition being amended 
by the insertion of the amount of damages claimed. 
— Speeding v. Shedding & Smith (1802), 31 
B. J. P. M. & A. 96. 

A n notations Folld. Pcgler v. Pegler & Russell (1901), 18 

1 • 1*. R. 13. Reid, Butterwortli v. Butter worth 8c Englo- 

liela, Collins v. Collins & Harrison, Barratt v. Barratt & 

r ox, Howell v. Howell & Walker, Adams v. Adams Sc 

Ward, Kllworthy v. EUworthy & Ledgard, 11920] P. 1 20. 

3665. — In a husband’s petition for 

divorce, by reason of his wife’s adultery with co- 
resp., when there is a claim for damages, the amount 
claimed must be specified in the petition.™ 
Pegler v . Pkuler & Russell (1901), 85 B. T. 
049 ; 18 T. L. B. 13. 

Petition for damages only.l - Sec Sect. 5, sub- 
sect. 3, F. (b), ante. 

G. Supplemental Petitions. 

3666. New charges — Adultery — Since original 
petition — Consolidation.] - If it be expedient to 
bring before the ct. acts of adultery alleged to 
have occurred after the date of the original peti- 
tion, a supplemental petition should be filed for 
the purpose ; & on the preliminary proceedings 
being completed, the two petitions will be con- 
solidated. -Borh am v. Boriiam <fc Brown (1870), 
B. B. 2 P. D. 193 ; 40 B. J. P. & M. 0 ; 19 
W. Ii. 215 ; .sub nom. Borer am v. Borer am & 
Brown, 23 B. T. GOO. 

3667. — - — Desertion — Two years incomplete 
when original petition filed.) — In a wife’s suit for 
a dissolution of marriage on the ground of adultery 

desertion, resp.’s adultery was proved, but it 
appeared that his desertion of his wife had lasted 
for less than two years. The hearing was ad- 
journed, & on a supplementary petition, filed 
more than a year afterwards the ct. heard further 
evidence as to desertion, & granted a decree. — 
Wood v. Wood (1887), 13 P. D. 22 ; 57 B. J. P. 
48* 

Annotation Consd. Kay v. Kay, [19041 P. 382. 

3668. .] — Lapington v . Baping- 

ton, No. 2984, ante . 

3669. Whether new citation necessary.] — On 
July 30, 1908, the husband filed a petition for 
divorce alleging adultery by his wife with men 
unknown. On being advised that he had not 
sufficient evidence to support the charges in the 
petition he made further inquiries, & on Nov. 7, 
1908, he filed a supplemental petition alleging his 
wife’s adultery with co-resp. on specific dates in 
Oct. 1908, all the charges in the original petition 
having been struck out : — Held : the charges con- 


tained in the supplemental petition were covered 
by the citation which had beon served with the 
petition. — H olmes v. Holmes & Bawls (1909), 
25 T. B. R,. 263. 

3670. Lapse of time since filing of original 
petition — Original petition followed by reconcilia- 
tion — Proceedings not withdrawn or stayed.] — 
Sciiarrer v. Scharrer (1909), Times , July 7, 
C. A. 


Sub-sect. 2. — Affidavits Verifying 

Petitions. 

See Matrimonial Causes Buies, 1924, r. 3, A. 
& B. 

3671. Contents of — Detailed history of parties 
unnecessary.] — The affidavit required to be filed 
in verification of a petition should not go into a 
detailed statement of the history of the parties. 
The ct. may have no power to order an affidavit 
to be removed from the file of the ct., but on a 
question of taxation of costs, the costs of such an 
affidavit would not be allowed against the other 
party. — Foilstpjr v. Forster & Evans (1858), 1 
Sw. & Tr. 1G7 ; 31 B. T. O. 8. 104 ; 1G4 E. B. 
677. 

3672. Truth of adultery charge — “ Best of 

belief.”] — A petition for dissolution of marriage 
on the ground of the wife’s adultery charged 
various acts of adultery in 1856, 1857 & 1858. 
ltesp., in her answer, pleaded, first, a denial of 
the adultery ; secondly, desertion on Sept. 4, 
1857; thirdly, condonation; fourthly, connivance. 
The affidavit of petitioner, filed in pursuance of 
rule 2, did not verify the statements in the peti- 
tion as to the adultery. Besp.’s affidavit, filed in 
pursuance of rule 15, did not verify the third Sc 
fourth pleas, it being supposed that by doing so 
the. adultorv would be admitted. On motion to 
disallow the last three pleas & for leave for peti- 
tioner to file an affidavit verifying the adultery 
charged “ to the best of his belief ” : — Held : 
(1) the second plea was bad, as, though it was 
pleaded f o the adultery charged in the petition, 
it was only an answer as to part ; (2) the third 
A fourth pleas should be verified by affidavit, as 
resp., by doing so, would not admit the adultery * 
each plea being to be construed by itself ; (3) peti- 
tioner might in his affidavit state that the adultery 
was committed “ to the best of his belief.” 

Ail matter in an answer beyond a simj)le denial 
must be verified by affidavit, which however need 
not be in absolute terms. — Tourle v. Tourle 
(1858), 1 Sw. & Tr. 165 ; 27 B. J. P. & M. 62 ; 31 
B. T. O. 8. 89 ; 6 W. B. 544 ; 164 E. B. 676. 

3673. How intituled.] — The affidavit verifying 
the petition should be headed “ In the matter of 
the petition of A. B.” — Gapp v. Gapp & Beverson 
(1859), 4 Sw. & Tr. 273 ; 28 B. J. P. & M. 48 ; 
164 E. B. 1521. 

Amiotaiion : — Folld. Steed v. Steed (18G7), L. R. 1 P. 8c D. 

3 ( 54 . 

3674. affidavit verifying a petition 
must not be headed in a cause, but “ In the matter 

of the petition of .’’—Steed v. Steed (1807), 

B. B. 1 P. & D. 364 ; 36 B. J. P. & M. 50 ; 16 
B. T. 125. 

3675. Affidavit by person other than petitioner — 
Petitioner abroad — On military service.] — A peti- 
tioner in a divorce suit being on military service, 
& unable to make the usual affidavit verifying the 


PART XIII. SECT. 8, SUB-SECT. 1.- — G. after service of the petition, committed mental petition, setting out such acts 

k. New charges — Adultery — Since adultery with a person other than tho of adultery, & adding such person as 
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suit for dissolution of marriage, has, an order for leave to file a supple- (1877), 3 V. L. IL 122.— AUS. 
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petition, the ct. allowed the petition to be filed 
if verified by the affidavit of his solr., but ordered 
that petitioner’s affidavit should also be filed as 
soon as possible. — Ex p. Bruce (1881), 6 P. D. 
lfi ; 60 L. J. P. 04 ; sub nom . Bruce v. Bruce & 
Laing, 29 W. It. 474. 

Anotation Distd. Exp. Tartt (1886), 2 T. L. R. 352. 

3676. Of own will.] —The ct. will 

not allow the affidavit verifying a petition for 
divorce to be sworn by another person when peti- 
tioner is absent from the country by his own will. 
—Ex p. Tartt (1880), 34 W. R. 368 ; 2 T. L. R. 
352. 

3677. British consul resident abroad.] 

— Where petitioner was resident abroad as British 
consul, & as such was himself the only authority 
in the place where he resided before whom the 
affidavit in support of bis petition for dissolution 
could be sworn, & by rule 142 he was not compe- 
tent to swear his own affidavit, the ct. allowed 
petitioner’s solr. to verify the petition to tho best 
of his knowledge & belief. — Russell v . Russell 
& Maclaren (1889), 59 L. J. P. 13 ; sub nom . 
He Petition for Dissolution of Marriage, 
Ex p. Russell, 02 L. T. 180 ; 54 J. P. 107. 

3678. Swearing of — Petitioner only commis- 
sioner available.] — Russell v. Russell & 
Maclaren, No. 3077, ante . 

3679. Where petitioner inmate of asylum — 

Order for access by solicitor & commissioner.] — 
A married woman, confined in an asylum, gave 
instructions to her solr. to institute proceedings 
against her husband for judicial separation, & the 
solr. attended with a comr. for oaths in order to 
obtain from the proposed petitioner the necessary 
affidavit in verification of the petition, which 
had been approved & signed by her previously. 
The superintendent of the asylum, acting upon 
printed instructions purporting to be signed by 
the secretary & addressed from the Office of the 
Comrs. in Lunacy, refused to allow the solr. & 
comr. for oaths to see the proposed petitioner, &, 
upon application being made by the solr. to the 
Comrs. in Lunacy, they upheld the refusal of the 
superintendent. The ct., upon motion, & upon 
affidavit, proving notice, made an order, the Comrs. 
in Lunacy having notice «te not opposing, that the 
Comrs. should forthwith authorise the superin- 
tendent of the asylum to permit the solr. & comr. 
for oaths to have access to the proposed petitioner. 
— Re Petition for Judicial Separation, Ex /). 
Beeoiiam, [1901] P. 05 ; sub nom . He Beech am 
& Lunacy Comrs., 70 L. J. P. 20 ; 84 L. T. 03. 


Sub-sect. 3. — Amendment of Pleadings. 


The ct. will not order a pleading to be amended 
unless it so framed as to embarrass the opposite 
side. — Green v. Green (1804), 33 L. J. P. M. & 

A. 83. 

3682. Refusal to amend petition — Prayer for dis- 
solution — Proof only of right to Judicial separation 
— Petition dismissed.] — R owley v . Rowley, No# 
4582, post . 

B . Leave to A mend • 

See , now , Matrimonial Causes Rules, 1924, 
rr. 25, 20. 

3683. Notice of application for leave — To re- 
spondent.] — Notice of application for leave to 
amend should be given to the other party, or the 
petition may be withdrawn & served de novo . — 
Wiught v. Wright (1858), 1 Sw. & Tr. 80 ; 27 
L. J. P. & M. 32 ; 30 L. T. O. S. 370 ; 0 W. R. 
507. 

3684. Application of rules.] — (1) An 

application was made to the ct. to amend an 
answer by adding to it a fresh charge of adultery* 
Notice of the intended application was served 
upon the opposite party the evening previously. 
The facts in issue were appointed to be tried by a 
common jury, at the sittings then in progress : — 
Held : the rules as to notice were not applicable. 

(2) Although the opposite party had only four 
days allowed (Rule 30) to amend his answer to 
such amended petition or answer, tho ct. will, 
if it be advisable, direct that the cause shall not 
be heard until the expiration of ten days from that 
on which the amended answer was filed. — H itch- 
cock v. Hitchcock (1807), 30 L. J. P. & M. 40. 

3685. Granted after decree nisi — Two ceremonies 
of marriage — Omission to plead both.] — Hampson 
v. Hampson, No. 0008, post. 

3686. .] — A wife having been 

married to her husband, first by a declaration 
before witnesses in Edinburgh, & afterwards at 
the sheriff’s ct., Edinburgh, obtained a decree 
nisi for divorce. In the petition & the decree 
nisi only the second ceremony was referred to. 
The ct. allowed the petition & the decree nisi to 
be amended by alleging also the first ceremony, 
but without costs against resp. — Marshall v. 
Marshall (1909), 25 T. L. R. 710. 

C. Where Charges Inferential. 

3687. Amendment making charge distinct 
Desertion.] — Pyne v. Pyne, No. 3050, ante. 

3688. Adultery.] — Ambler v. Ambler & 

Hogitton, No. 3051, ante. 

3889. .] — Forman v. Eorman A 

Davis, No. 3740, post. 

3890. .] — Spilsbury v. Sfllsbury, 

No. 3052, ante. 


A. In General. 

See , now. Matrimonial Causes Rules, 1924, 
it. 25, 20. 

3680. Discretion of court.] — An application for 
an order that a pleading be reformed is an appli- 
cation to the discretion of the ct. ; in exorcising 
this discretion the ct. will not, as in case of 
demurrer, consider whether or not the pleading 
is good in law, but whether or not it may prejudice 
the opposite side in the conduct of his case. — 
Griffith v. Griffith (1864), 3 Sw. & Tr. 355 ; 
33 L. J. P. M. & A. 81 ; 10 L. T. 308. 

3681. Ordered if embarrassing to opponent.] — 


7). Corrections of Dates , Names , Places , etc. 

3691. Name — Mis-statement of Christian name.] 

— Where in the affidavit verifying the petition for 
dissolution of marriage co-resp.’s Christian name 
was stated to be John instead of ^ William, & a 
similar mistake was made in the citation & peti- 
tion, the ct. allowed the citation & petition to be 
amended, & did not require the affidavit to be re- 
sworn.- Reuss v. Reuss &- Afplegarth (1862), 
32 L. J. P. M. & A. 108. _ £ 

3892 . .] — Where a petition for dis- 

solution of marriage has been served in which a 


PART XIII. SECT. 8, SUB-SECT. 8.— A. 

1. Addition of plea of condonation 
by respondent — After petitioner's evi- 
dence denying condonation .) — In a Buit 


for dissolution of marriugo upon tho 
ground of adultery petitioner in his 
evidence denied condonation, & rosp. 
then applied for leave to amond her 
answer by adding a plea of eondona* 


tion \—Ileld : petitioner having denied 
condonation, the application to amend 
should be refused. — M akychuxich y. 
MAimiiencji Sc Buckle y (1913), 

N. Z. L. K. 712.— N.Z. 
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mistake is made in the Christian name of the 
person with whom resp. is alleged to have com- 
mitted adultery, the ct. will allow it to be amended, 
but it must be re-served. — Love v. Love (1863), 

32 L. J. P. M. A A. 134. 

3693. Mis-spelling in citation.] — Where 

co-resp.’s name had been mis-spelt in the citation 
served, the ct. made an order for a fresh citation 
to issue. — Cotton v . Cotton A Kinnis (1862), 4 
Sw. A Tr. 27 5 ; 32 L. J. P. M. & A. 133. 

3694. Misnomer of respondent — Respondent 

not appearing.] — The misnomer of resp. in a peti- 
tion is cured by appearance ; but if there is no 
appearance the petition must be amended A re- 
served. — Kisch v. Kiscii (1864), 4 New Rep. 28 ; 

33 L. J. P. M. & A. 115. 

3695. Assumed name of co-respondent.]— 

Nicolas v. Nicolas, No. 3807, post . 

3696. Wrong name — Of person with whom 

adultery alleged.] — A wife tiled a petition for 
divorce, alleging adultery by her husband with a 
certain woman, who intervened A denied the 
allegation. Subsequently it was discovered that 
a mistake had been made, A that the adultery 
alleged should have been with another woman. 
Petitioner applied, without giving notice to resp. 
or the intervener, to amend the petition by striking 
out the name of the intervener A inserting that of 
the other woman. The ct. allowed the amend- 
ment, the petition to be re-served on resp., A the 
intervener to have her costs. — H akdinu-Cox e. 
11 AUDI N G -Cox (1908), 21 T. L. R. 631 ; 52 Sol. Jo. 
518. 

3697. Date — Dates amended to those on which 
cruelty proved.] — A petition for dissolution of 
marriage on the ground of adultery & cruelty 
charged cruelty “ in & during the months of Apr. 
A May, 1861.” Besp. filed an answer denying 
the charges of the petition. Upon the trial of 
the cause, at which resp. did not appear, petitioner 
failed to prove cruelty at the time alleged, but 
established cruelty in June A July, 1861 - 
Held : the petition might be amended by sub- 
stituting the date of the cruelty proved.*— Bun- 
yard v. Bunyard (1863), 32 L. J. P. M. A A. 
176 ; 11 W. R. 990. 

3698. Amendment instead of ordering further 
particulars- — Times, places & persons uncertain.] — 

Kino v. Kino A Dent (1S62), 32 L. J. P. M. A 
A. 64, n. 

3699. •] WoDEIIO USE C. WoPEIIOUSK 

A Farrow (1863), 32 L. J. P. M. A A. 90, n. 

E. Additional Charges . 

3700. Satisfactory reason for previous omission — 
Necessity for.] — Brittain v. Brittain A ('amp, 
No. 4010, post. 

3701. Knowledge of charge before petition filed — 
General rule.] — (1) Where petitioner alter an ad- 
journment of the case part heard, in order to pro- 
cure further evidence, asks leave to amend his 
petition by adding a new charge, it is an objection 
to granting his application that the charge in 
question had come to his knowledge before the 
petition in its original form was drawn. 

Semhle : (2) where a cause has been part heard 
before the full ct., A adjourned for further evi- 
dence, the Judge Ordinary sitting alone has not 
power to dismiss the petition, or to allow an amend- 
ment to be made thereon ; (3) the ct. will not 
dismiss the petition on the prayer of petitioner 
after evidence has been given in the cause entitling 
the resp. to a matrimonial remedy. 


Qu. : will the ct. make a decree of judicial 
separation in favour of a resp., who has proved 
an answer entitling resp. to a judicial separation 
unaccompanied by a prayer for same. — Ban- 
nister v. Bannister A Davis (1860), Sea. A Sm. 
143 ; 29 L. J. P. M. A A. 53. 

3702. Additional charge of cruelty — Ap- 

plication not vexatious.] — A wife petitioned for a 
dissolution of her marriage on the ground of her 
husband’s adultery, coupled with dosertion. 
The husband filed no answer. She applied for 
leave to amend her petition, by adding a charge 
of cruelty, alleged to have been committed A to 
have been known to her before she filed her peti- 
tion. The ct. required her to bring in an affidavit 
of the acts of cruelty upon which she relied, A of 
the motives which had induced her to suppress 
them in her petition : — Held : the wife might 
amend her petition by adding a new ground for 
the dissolution of her marriage, the ct. being 
satisfied that this new charge was not brought 
forward vexatiously. — Rowley v. Rowley (1859), 

1 Sw. A Tr. 487 ; 29 L. J. P. A M. 15 ; 34 L. T. 
O. 8. 61 ; 23 J. P. 744 ; 7 W. R. 653. 

3703. Subsequent to latest act alleged.] 

—Topper v. Topper, No. 2673, ante. 

3704. Absence of special circum- 

stances.] — Cruelty being a fact which must bo in 
the knowledge of a petitioner at the commence- 
ment of the suit, the ct. will generally refuse to 
allow fresh charges of cruelty to be added to a 
petit ion.- -Austin v. Austin (1871), 41 L. J. P. 
A M. 8 ; 25 L. T. 856 ; 20 W. B. 128. 

3705. Evidence obtained after petition filed — 
Additional charge of adultery.] — Adultery com- 
mitted by either party, husband or wife, at any 
time before sentence, will bar a sentence of separa- 
tion, at the suit of the other party ; or will compel 
the ct. to dismiss both parties, adultery being 
mutually, or reciprocally charged in the cause ; 
A cts. must permit either of such parties to plead 
adultery against the other in any stage of such a 
cause, whether before or after publication, A how 
long soever this may have passed, or the cause may 
have been depending, it being certified to have been 
pleaded within a reasonable time after coming to 
proponent’s knowledge. — Brisco v. Brisco (1824), 

2 Add. 259. 

Annotations Consd. Webb v. Webb (1828), 1 Hag. Ecc. 

34!). Eefd. Seavor v. Soaver (1840), 2 Sw. & Tr. GG5 I 

Everett v. Everett & MeCulIum, [li)l!)J P. 238. 

3706. .] — Facts of adultery newly 

come to the knowledge of the party may be pleaded 
after publication. — W ebb v. Webb (1828), 1 Bag. 
Ece. 349 ; 162 E. R. 609. 

3707. .] — Under a citation for cruelty 

only in a suit for separation by the wife adultery 
by the husband occurring prior to the institution 
of the suit but sworn to have come recently to 
the wife’s knowledge may be pleaded, even though 
publication of the evidence on the libel A on a 
responsive plea is about to pass. — Sampson v . 
Sampson (1832), 4 Hag. Ecc. 285. 

3708. .] — Worth v. Worth (1859), 

Sea. A Sin. 109. 

3709. .] — Dickenson v. Dickenson 

A Clement (18(52), 1 New Rep. 70. 

3710 . Addition of bigamy charge.] — 

After the hearing of a petition of a wife for dis- 
solution of marriage on the ground of adultery A 
cruelty, no decree having been pronounced, the 
ct. allowed the petition to be amended by the 
addition of a charge of bigamy which came to the 
knowledge of petitioner in the interval between 
the cause being set down forbearing A the hearing. 
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—Walker V . Walker (1801), 30 L. J. P. M. & 
A. 214. 

3711. Previous ignorance of nature of charge — 
Acts amounting to legal cruelty.]— The wife peti- 
tioned the ct. for a dissolution of marriage by 
reason of her husband’s adultery, coupled with 
desertion. At the hearing, the ct. held that the 
desertion was not proved, Sc adjourned the final 
decision in order that petitioner might consider 
whether she would accept a judicial separation. 
Subsequently, the ct. allowed her to amend her 
petition by adding a charge of cruelty, being 
satisfied from the affidavits that until tho hearing 
she was ignorant that the acts she could prove 
against her husband amounted to legal cruelty. — 
Parkinson v. Parkinson (1869), L. R. 2 P. & 1>. 
27 ; 39 L. J. P. & M. 21 ; 21 L. T. 597. 

3712. Cause of action arising after petition filed — 
Desertion.] — K etti jswell v. Kettlewell, No. 
2982, ante, 

3713. .] — Lapington v. Lapington, 

No. 2984, ante, 

3714. Petition incomplete without additional 
charge.] — Bonaparte v. Bonaparte, No. 3657, 
ante. 

F, New Co-Respondents . 

Co-respondents as parties, sec Sub-sect. 4, E., 
post . 

3715. Petition alleging adultery with specified 
person — Amendment to 44 or with person unknown '' 
refused.] — A petition, by a husband, for a dis- 
solution of marriage, alleged that resp. at a speci- 
fied time Sc place, committed adultery with A. 
Resp. did not appear. At the hearing, the ct. 
refused to allow the petition to be amended by 
adding to that charge the words “ or with some 
person whose name is unknow n to your petitioner,” 
without re-service. — Wallace v. W a linage, 
Guiter & Macnamara (1862), 32 L. J. P. M. & 
A. 47 ; 9 Jur. N. 8. 134 ; 11 W. R. 112. 

3716. Petition alleging adultery with co-respon- 
dent & other persons — Addition of new co-respon- 
dent refused — Application not made bond fide.] — 
Codrington v, Codrington Sc Anderson, 
No. 3973, post, 

G, Countercharges, 

3717. Charging petitioner with adultery — Addi- 
tion to answer generally traversing allegations.] — 

A co-resp. whose answer merely traversed the 
allegation of adultery, was not allowed to cross- 
examine the witnesses called to establish that 
allegation, for the purpose of eliciting that peti- 
tioner had been guilty of adultery, or of such mis- 
conduct as would induce the ct. to exercise its 
discretion by withholding a decree ; but upon a 
statement being made that co-resp. would probably 
be able to establish a case of such misconduct on 
the part of petitioner if he had the opportunity, 
the ct. allowed him to amend his answer by the 
insertion of various countercharges against peti- 
tioner, Sc reserved the question of the costs of the 
day until the merits of tho case had been ascer- 
tained. — Plumer v. Plumer & Bygrave (1859), 
Sea. & Sm. 147 ; 4 Sw. & Tr. 257 ; 29 L. J. P. M. 
Sc A. 63 ; 164 E. R. 1514, 

Annotation: — Apld. Seddon v. Seddon & Doyle (I860), 30 

L. J. P. M. &A. 12. 

3718. Non-payment of petitioner's 

taxed costs.] — A wife petitioned for judicial separa- 
tion. on the ground of cruelty Sc adultery ; resp. 


traversed the charges, Sc afterwards obtained leave 
to amend his answer by adding a countercharge 
of adultery. Before leave to amend was granted. 
Sc after an order for payment of the wife’s taxed 
costs, resp. becamo bkpt. on his own petition. 
An application to rescind the order for the amend- 
ment of the answer, on the ground that resp. 
had become bkpt. solely for the purpose of avoid- 
ing payment of his wife’s costs, Sc that the order 
was made by the ct. in ignorance of the bkpey., 
was rejected. — Greatorex v. Greatorex (1804), 
4 New Rep. 122 ; 34 L. J. P. M. & A. 9. 

3719. Amendment of vague charges in 

answer — Insufficient information as to dates & 
places.] — Wells v. Wells Sc Hummerston (1863), 
32 L. J. P. M. Sc A. 65, n. 

3720. Charging petitioner with cruelty — Addition 
to co-respondent's answer after issue joined — 
Refused.] — In a husband’s suit for dissolution, 
after the pleadings had been completed & issue 
joined, the ct. refused to allow co-resp. to add to 
his answer a charge of cruelty against the husband. 
— .Tayne v, Jayne Sc Prothero (1809), 2L L. r L\ 
40 L ; 18 W. R. 53. 

H, Amendment of Prayer, 

3721. From judicial separation to dissolution — 
On payment of costs by petitioner.] — The ct. 

granted an application by a wife that a petition 
for a judicial separation filed by her might be dis- 
missed, Sc that she might substitute for it a peti- 
tion for dissolution of marriage upon the terms of 
her paying the costs. — Lewis v. Lewis (1860), 
29 L. J. P. M. Sc A. 123. 

3722. .] — Where both parties are 

before tho ct., a wife’s suit for judicial separation 
may be turned into one for a dissolution of marriage 
without issuing a fresh citation, but there must 
be a re-service of the petition on resp. 

The costs of the motion must not be taxed 
against the husband ( per Cur.). — Cartlmdge v. 
Cartledge (186$), 4 Sw. Sc Tr. 249 ; 31 L. J. 
P. M. Sc A. 135 ; 8 Jur. N. S. 493 ; 164 E. R. 1511. 

3723. Non-payment of costs by respondent.] 

— The ct. will allow a wife to withdraw her petition 
for judicial separation Sc file one for dissolution of 
marriage, if her proctor has not received from the 
husband her costs in the former suit. — Ashley 
v. Asiiley (1861), 2 Sw. & Tr. 388 ; 30 L. J. P. M. 
Sc A. 175 ; 5 L. T. 139 ; 164 E. R. 1046. 

3724. On same grounds as in first petition.] 

— Leave granted to withdraw a petition for judicial 
separation Sc file a petition for dissolution of mar- 
riage upon the same grounds as those alleged in 
the first petition. — Massey v. Massey (1863), 32 
L. J. P. M. Sc A. 141. 

3725. Cross-charges by wife.] — Where a 

husband brought a suit for dissolution on the 
ground of adultery with co-resp.. Sc the wife 
answered charging petitioner with adultery Sc 
cruelty, & prayed for a judicial separation, & the 
jury found for resp. on all the issues. The ct. 
allowed the prayer of the answer to be amended, 
Sc pronounced a decree nisi for dissolution on the 
application of resp. — Corpataux v. Corpataux 
& Staub (1875), 23 W. R. 456. 

3726. From dissolution to judiolal separation — 
Charges proved.] — Dent v. Dent, No. 3183, ante. 

3727. Failure of proof.] — Smith v. Smith, 

No. 2883, ante. 


PART XIII. SECT. 8, SUB-SECT. 8.— F, 

m. No co-respondent named — Power 
of court to add 'name suo motu — Neces- 
sity for amendment of petition.] — In 
a suit for divorce petitioner did not 


make any person a corespondent but 
simply averred that his wife was 
generally leading an immoral life : — 
Held : the ct. should not add a person 
as co-respondent suo motu without 


calling on petitioner to amend the 
petition by making the necessary 
allegations against him. — H owk v . 
Hem k. (1913), I. L. R, 38 Mad. 468,— 

IND. 
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Sect. 8. — Institution and defence of proceedings: 

Sub-sect. 3, H., I . J . ; sub-sect 4, A ., B . C .] 

3728. -.] — Duplany v. Duplany, No. 
3628, ante. 

3729. Intervention by King’s Proctor — Plea 

of collusion & adultery.] — Drummond v. Drum- 
mond, No. 3168, ante. 

3730. Countercharges established — Giving 

court discretion to refuse relief.] — Boreham v . 
Boreham, No. 3439, ante. 

Discretionary bars to relief, see Sect. 7, sub- 
sect. 4, ante. 

3731. Attempt to expunge countercharges.] 

— Lempriere v. Lempriere & Koebel, No. 3440, 
ante. 

3732. Whether respondent’s consent neces- 
sary — All charges proved.) — A wife, having pre- 
sented a petition praying for a dissolution of her 
marriage by reason of the cruelty & adultery of 
her husband, at the hearing proved both charges. 
Tho decree was suspended at her request, Sc on 
applying for a decree for judicial separation instead 
of a decree nisi i for dissolution, reap, opposed the 
application. The ct. refused to allow her to alter 
the prayer of her petition until reap, had had an 
opportunity of bringing before the ct. the facts on 
which he grounded his opposition. — Mycock v . 
Mycock (1870), L. K. 2 P. Sc D. 98 ; 39 L. J. P. 
Sc M. 60 ; 23 L. T. 238 ; 18 W. R. 1144. 

3733. All charges not established.] — 

In a suit for dissolution of marriage on the ground 
of cruelty & adultery, if one of the charges only 
be established, petitioner has a right to a decree 
of judicial separation without the consent of resp. — 
Bromfield v. Bkomfieud (1871), 41 L. J. P. & M. 
17 ; 26 L. T. 204. 

3734. After decree nisi — Solicitor’s costs.] — 

Colyer v . Oolyer (1904), Times , Nov. 8. 
Annotation: — Folld. Parsons v. Parsons (1907), 23 T. L. It. 

749. 

3735. Upon respondent’s motion to 

dismiss for want of prosecution.] — A petitioner is 
entitled to a reasonable time after the expiration 
of the time at which the decree could, at the earliest 
possible date, be made absolute, in order to deter- 
mine whether to proceed further or to have the 
petition dismissed. 

Upon an adjourned motion by a resp. to dismiss 
a suit for want of prosecution, the ct. allowed 
petitioner to take a decree of judicial separation 
in place of the decree nisi previously obtained for 
dissolution of the marriage. — Parsons v. Parsons, 
[1 907] P. 331 ; 76 L. J. P. 159 ; 23 T. L. R. 749. 

I. Petitions Claiming Damages. 

3736. Addition of claim.] — Leave granted to 
amend a petition for dissolution of marriage by 
adding a claim for damages. — Bartlett v. Bart- 
lett Sc Balmanno (1 861), 34 L. J. P. M. Sc A. 64. 

3737. — — Application made bond fide.] — 
Petitioner in a suit for divorce, after the petition, 
but before an answer was filed, applied for leave 
to amend his petition by adding a claim for 
damages. The ct. , being satisfied that it was made 
in good faith without any collateral purpose, 
granted the application. — Symonds v. Symonds 
& Harrison (1870), 23 L. T. 508 ; 19 W. R. 106. 

3738 . Fresh evidence.]— At the date of 

filing his petition the only evidence which peti- 
tioner had was the confession of resp. lie subse- 


quently obtained independent evidence of her 
alleged adultery with co-resp., & he then applied 
to amend his petition by adding a claim for 
damages. The ct. allowed the amendment. — 
HEN8LOW V. HENSLOW & BEARDSLEY (1871), 40 
L. J. P. Sc M. 31 ; 24 L. T. 846 ; 19 W. R. 786. 

3739. Insertion of amount — Authority of counsel 
for co-respondent to consent.] — Spbdding v. 
Spedding Sc Smith, No. 3664, ante. 

3740. Amendment after verdict — Award of larger 
sum than claimed.] — Petitioner in a suit for dis- 
solution of marriage claimed £500 damages from 
co-resp. The jury having awarded £1,000, the 
ct. allowed petitioner to amend liis claim to that 
amount. — Modera v. Modera Sc Barclay (1893), 
10 T. L. R. 69. 

3741. Undefended suit.] — Where in 

an undefended case damages are assessed at a 
higher figure than that claimed in the petition, a 
summons must he taken out by petitioner, if he 
desire to amend his claim, asking for leave to 
amend Sc re-serve the petition. The summons 
should be served upon co-resp., who, although not 
represented at the trial, will be entitled to be heard 
in opposition to the application. — Beckett v. 
Beckett Sc Jones, LI 901] P. 85 ; 70 L. J. P. 17 ; 
81 L. T. 272 ; 17 T. L. R. 120. 

3742. Withdrawal of claim — Whether notice to 
opposite parties essential — Undefended suit.] — 
When no appearance has been entered by either 
resp. or co-resp., against whom damages are 
claimed, by leave of ct. Sc without notice to resp. 
or co-resp. the claim for damages may be with- 
drawn Sc the case transferred from the common 
jury to the undefended list. — Chamberlain v . 
(hlAMBERLAIN Sc Hartwell (1907), 51 Sol. Jo. 
357. 

3743. Reinsertion after withdrawal — Withdrawal 
by mistake — Fresh evidence.] — Sykes v. Sykes Sc 
Smith, No. 4442, post. 

J. Re- Service of Amended Petitions . 

See Matrimonial Causes Rules, 1924, r. 25. 

3744. Necessity for — No notice of motion to 
respondent.] — Wright v. Wright, No. 3683, ante. 

3745. Non-appearance by respondents — 

Amendment making charge more distinct.] — 
Ambler v. Ambler & JIoghton, No. 3661, ante. 

3746. .] — A petition, by a hus- 

band, for dissolution of marriage did not charge 
adultery, but alleged that resp. Sc co-resp. were 
“ living Sc cohabiting together.” Neither of 
resps. appeared. At the hearing the ct. refused 
to allow the petition to be amended, by inserting 
a charge of adultery, without re-service. — F orman 
v. Forman Sc Davls (1863), 32 L. J. P. M. Sc A. 
80 ; 11 W. R. 401. 

3747. .] — Spilsbury v. Spils- 

bury, No. 3652, ante. 

3748. Additional adultery “with 

person unknown.”] — Wallace v. Wallace, 
Cuiter Sc Maonamara, No. 3715, ante. 

3749. Correction of respondent’s 

name.] — Kiscii v. Kisch, No. 3694, ante. 

3750. Amendment of date of adultery. 

— The rule that when a petition has been amended 
by leave of the ct. it must be re-served will not 
be waived merely because resp. has not appeared. 
Therefore, where a charge of adultery was wrongly 
dated in a petition, the ct. allowed, the petition 


PART XIII. SECT. 8, SUB-SECT. 3.— J. 

n. Necessity for — Non-appearance 
by respondents.] — Where an amend- 
ment 18 made in a petition to } 


no appearance had been entered by: 
resp., if it Is clear that resp. cannot* 
be prejudiced by the amendment, then ‘ 
the amended petition need not be . 
served ; but if it is not clear, then there] 


i must be re -service. — P atrick v . Pat- 
! rick, 11921] N. Z. L. R. 614. — N.Z. 

j o. .1 — A material amend- 

i ment in al petition will not be al- 
I lowed without re-service even where 
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to bo amended by correcting the date, but ordered 
that the petition be re-served on resp. although 

appeared. — C harter v. Charter 
(1889), 58 L. J. P. 44 ; 00 L. T. 872. 

3751. Amendment of amount of 

damages claimed — Verdict for larger sum than 

prayed.] — Beckett v. Beckett & Jones, No. 3741, 
ante, 

3752. Respondent cited by advertisement — 

Advertisement of amended petition not essential.] — 

Where a resp. is cited by advertisement, & leave to 
amend the petition is afterwards granted, the 
amended petition need not be advertised. — 
Smith v. Smith (1803), 3 Sw. & Tr. 210; 32 
h. J. P. M. & A. 145 ; 9 L. T. 118 ; 7 Jtir. N. S. 
539 ; 11 W. K. 989 ; 164 E. It. 1257. 

3753. Amendment of name of person with 

whom adultery alleged— Christian name.]— Love 
v. Love, No. 3092, ante. 

3754. Undefended suit.] — AVI ion a 

resp. in Tndia, who had been served with the 
citation & petition, had not appeared, & the peti- 
tion was amended by changing the name only of 
the woman with whom adultery was alleged, the 
ct. allowed personal re-service of the amended 
petition to be dispensed with. — Roberts v. 
JtOBEUTS (1909), 53 Sol. Jo. 301. 

3755. Substitution of new party with whom 

adultery alleged.] — Harding-Cox v. JLLarding- 
Cox, No. 3696, ante, 

3756. Amendment of prayer — From judicial 

separation to dissolution.] — Caetledge v, t ‘art- 
ledge, No. 3722, ante. 

Service generally, see Sub-sect. 5, post. 


Sub-sect. 4 . — Parties. 

A, In General, 

Co-respondents.] — Sec Sub-sect. 4, E., post. 

Parties by intervention.] — See Sub-sect. 4. F., 

post. 

3757. Suit for dissolution — Parties recognised by 

court.] — Y v. Y (1860), No. 3831, post, 

3758. Allen enemy.] — An alien enemy, who 

lias been registered as such & who is domiciled in 
England, has a right to bring a petition for the 
dissolution of his marriage. — Krauss (otherwise 
Dks Salles D’Epinoix) v, Krauss (otherwise 
Des Salles D’Epinoix) & Orbach (1919), 35 
T. L. R. 637 ; 63 Sol. Jo. 760. 

Right of alien enemies to sue or initiate pro- 
ceedings on own behalf.] — See Aliens, Vol. II., 
pp. 154-102, Nos. 250-329. 

3759. Suit for nullity on ground of aiHnIty — 
Interested parties.] — Any interest, however slight, 
provided it be specific & pecuniary, whether to be 
secured in a contingent right, or released from a 
possible legal obligation, is sufficient to entitle 
a party to sustain a suit in the Ecclesiastical Ct. 
for nullity of a marriage, on the ground of affinity. 
Where, therefore, a father brought such suit to 
dissolve a marriage contracted by liis daughter, 
after she was of age, by reason of incest : — Held : 
his possible liability, under Poor Relief Act, 1601 
(c. 2), to maintain the issue of such marriage, if 
legitimate, in case of the death or impotency of 
the parents, was an interest sufficient to entitle 
liim to sustain such suit ; & a sentence of nullity 
of marriage was pronounced therein.— Sherwood 


v. Ray (1837), 1 Moo. P. C. C. 353 ; 12 E. R. 848, 
P. C. ; affg, S. C. sub nom. Ray v . Sherwood & 
Ray (1836), 1 Curt. 193. 

Annotations:— Consd. R. v, Oxford (Bp.) (1879), 4 Q. B. D. 

Refd. Bevan v, M'Mahon & Bevan (1859), 2 Sw. & 
Tr. 58 ; Wolls v. Cottam (1863), 3 Sw. & Tr. 364 ; Shep- 
pard v. Phillimoro & Bonnolt (1809), L. It. 2 P. C. 450 ; 
Elph ins tone v. Purchas (1870), L. R. 3 P. C. 245 ; Fagg 
v. Loo (1873), L. R. 4 A. & K. i35 ; Lowe v. Lowo (1899), 
80 L. T. 575. Mentd. Harrison v. Sparrow (1842), 3 
Curt. 1 ; Sanders v. Head (1843), 2 Notes of Cases, 355 ; 
Brookes v, Cresswell (1846), 4 Notes of Cases, 429 ; Fenton 
(or Livingstone) v. Livingstone (1856), 27 L. T. O. S. 18 ; 
Ditcher v. Denison (1857), 11 Moo. P. C. C. 324 ; Brook 
v. Brook (1861), 9 H. L. Cas. 193 ; Martin v. Maokonoohic, 
Flamank v. Simpson (1868), L. R. 2 A. & E. 116 ; Win- 
chester (Bp.) v . Wix (1869), L, R. 3 A. & E. 19 ; The 
Helenslea, The Catalonia (1882), 7P.D.57. 

3760. Suit for judicial separation — Persons acting 
under power of attorney.] — In a suit by S., resident 
in India, against his wife, resident in England, for a 
separation by reason of her adultery, the question 
of the sufficiency of the authority from the hus- 
band arose, upon the ct.’s inquiry, previous to 
signing the sentence. There was a power of 
attorney authorising certain persons to commence 
proceedings on the part of the husband, ratifying 
&> confirming what the attorneys had done, & 
agreeing to ratify & confirm what they should do : 
— Held : a sufficient authority.— Sewell e, 
Sewell (1840), 1 Notes of Cases, 33. 

Suit for jactitation — Only maintainable by one 
of parties to alleged marriage.] — See Sect. 4, ante. 


B. Minors, 

See Matrimonial Causes Rules, 1924, r. 74, A, 
generally , Infants. 

3761. Guardian ad litem — Appointment of father 
— Without consent.] — Appointment of the father 
of a minor, as curator ad litem, on election of the 
minor ; but without the consent of the father, in 
order to substantiate proceedings against the son 
in a suit of cruelty & adultery, not sustained. — • 
Beauraine v, Beauraine (1808), 1 Ilag. Con. 
498 ; 161 E. R. 630. 

Annotations : — Distd. Morgan v. Morgan (1841), 2 Curt. 679. 
Consd. Morilaunt v Mordaimt (1870), L. R. 2 P. & D. 109. 
Mentd. Mordaimt v. Moncreiffe (1871), L. It. 2 Sc. Sc Div. 
374. 

3762. Need of proxy — Nullity suit.] — 

Dennis v, Dennis (1815), cited in 2 Curt, at p. 687 ; 
163 E. R. 552. 

Annotation: — Consd. Morgan v. Morgan (1840), 2 Curt. 679. 

3763. In same position as next friend — 

Liability for costs.] — Rutter v , Rutter, No. 5044, 
post, 

3764. Nullity suit by father of minor — Necessity 
to state capacity in which father sues — Whether as 
guardian or in own right.] — In a suit for nullity 
instituted by the father of a minor, it must appear 
upon the face of the petition whether the father 
has instituted the suit in his own right or as 
guardian of the minor. — Wells v, Cottam 
(falsely called Wells) (1863), 3 Sw. & Tr. 364 ; 
33 L. J. P. M. & A. 41 ; 10 L. T. 138 ; 10 Jur. N. S. 
444 ; 12 W. R. 672 ; 164 E. R. 1316. 

Annotation Gilroy v, Gilroy, [19141 1’. 122. 

3765. Objection to minority — Time.] — Zycklin- 
ski v, Zycklinski, No. 3952, post. 

C. Persons of Unsound Mind. 

See Matrimonial Causes Rules, 1924, r, 75, &, 
generally Lunatics. 

3766. Suit by committee — Nullity.] — Fust v . 


no appearance has been entered. 
Leave was asked to amend the potition 
in order to insert an earlier date of the 
alleged desertion : — Held : suoh leave 
could only be granted upon terms that 
the petition as amended was re- 


served. — Gow v. Gow, [1921] N. Z. ground of a petition for dissolution of 
L. R. 690. — N.Z. inarriago is the unsoundness of resp.'s 

_ mind , the ct. on proof of service of the 

PART XIII. SECT. 8, SUB-SECT. 4.— C. petition & citation on the master in 
p. Where respondent insane — As- Iunacy in accordance ^with Divorce 
signment of guardian .]— When the (Insanity) Act, 1919, s. 5, will dispense 
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Sect, 8 , — Institution and defence of proceedings ; 

Sub-sect. 4, C„ D. & E. (a) & ( b ) i. & f?.] 

Bowermak (1790), cited in 2 Hag. Con. at pp. 170, 
171 ; 2 Add. at p. 402 ; 161 E. It. 705. 

Annotations .—Expld. ramell v. Parnell (1814), 2 Hag. Con. 

lt>9. Retd. Mokes u. Milward (1824), 2 Add. 386. 

3767. Dissolution.] — The committee of a 

lunatic may institute proceedings against the wife 
of a lunatic for adultery. — Parnell v. Parnell 
(1814), 2 Hag. Con. 169; 2 Phillim. 158; 161 
E. R. 704. 

Annotations : — Consd. Mordaunt. v. Mordaunt (1870), L. R. 

2 P. & D. 109. Refd. Mordaunt v. Moncroiffe (1874), 

L. It. 2 Sc. & Div. 374. 

3768. .] — The lunacy of a husband or 

wife is not a bar to a suit by the committee for 
the dissolution of the lunatic’s marriage. Such a 
suit may be instituted by the committee of the 
lunatic. — Baker v. Baker (1880), 5 P. D. 142 ; 49 
L. J. P. 49 ; 42 L. T. 332 ; 28 W. R. 630 ; affd. 
0 P. D. 12. 

Annotations : — Expld. Stanhope v. Stanhope (1886), 11 

P. D. 103. Folld. Burrell v. Burrell Blake (1900), 17 

T. L. It. 41. 

3769. — — Judicial separation.] — The committee 
of a lunatic may maintain a suit for judicial separa- 
tion on the ground of the adultery of the wife of 
tlio lunatic. — Woodgate v. Taylor (1861), 2 
Sw. & Tr. 512 ; 30 L. ,T. P. M. & A. 197 ; 5 L. T. 
119 ; 164 E. R. 1095. 

Annotation : — Consd. Mordaunt v. Moncrciffe (1874), L. R. 

2 Sc. Sc Div. 374. 

Suit to perpetuate testimony — Illegitimacy 

of children.] — Sec Bastardy, Vol. III., p. 371, 
Nos. 126, 127. 

3770. Guardian ad litem — Appointment of.] — 

(1) A petition for divorce against a wife was met 
by an allegation of her insanity & consequent 
inability to defend herself. The ct. below ap- 
pointed a guardian ad litem on her behalf. Upon 
a verdict of her insanity, proceedings were sus- 
pended ; but with liberty to the husband to apply 
again to the ct. in the event of her recovery. The 
husband appealed to the House of Lords, insisting 
that the wife’s insanity ought not to bar, or impede, 
the investigation of the charge of adultery brought 
against her. The House adopted this view ; &, 
reversing the order appealed against, sent the ease 
back with directions to proceed. 

Divorce may be asked & decreed on behalf of, 
or against, a lunatic, the ct. appointing a guardian 
ad litem for protection (Kelly, C.B., Denman, J., 
A Pollock, B., as consulted judges). 

(2) By the law of England, adultery, though a 
grievous sin, is not a crime, & the analogies & 
precedents of criminal law have no authority in 
the Divorce Ct., a civil tribunal. 

In the proceedings against a criminal, every 
step is arrested by bis or her becoming a lunatic ; 
but the procedure in divorce is not a criminal 
proceeding (Lord Hatiierley). — Mordaunt v. 
Moncreiffe (1874), L. It. 2 Sc. & Div. 374 ; 43 
L. J. P. & M. 49 ; 30 L. T. 649 ; 39 J. P. 4 ; 23 
W. R. 12, H. L. ; revsg. S. C. sub nom . Mordaunt 
v. Mordaunt (1870), L. R. 2 P. & D. 109, 382. 
Annotations: — As to (1) Consd. Baker v. Baker (1880), 5 

P. D. 142. Refd. Giles v. Giles (1899), 69 L. J. P. 26. 

As to (2) Consd. Redfcrn v. Reclfern, £1891 J P. 139. Refd. 

Branford v. Branford (1878), 4 P. D. 72. 

3771. Not where dispute as to insanity.] 

— An order ought not to be made under rule 196, 
assigning a guardian ad litem to a person alleged 
to be of unsound mind, where there is a substantial 
& bond fide dispute as to the unsoundness of mind 


of the person to whom it is proposed to assign the 
guardian. Qu. : whether rule 196 applies where 
the person has not been found lunatic by in- 
qmsition.— F ry v. Fry (1890), 15 P. D. 50 : 62 

nom. Routh (otherwise Fry) v. 
Fry. 59 L. J. P. 43 ; 38 W. R. 615, 0. A. 

Annotation :— Consd. Howell v. Lewis (1891 ). Cl L. .T. Ch. 89. 

3772. Application by petitioner.] — 

Giles v. Giles, No. 2318, ante . 

3773. Petitioner appearing by — Decree for 

dissolution granted.] — The ct. granted a decree 
nisi for a dissolution of marriage on the petition 
of a person detained in a lunatic asylum under a 
reception order made by a magistrate, petitioner 
appearing by his guardian ad litem . — Burrell v. 
Burrell & Blake (1900), 17 T. L. R. 41. 

3774. Where respondent insane — Adjournment 
to appoint guardian.]— Giles v. Giles, No. 2318, 
ante. 

3775. Answer filed by official solicitor.! — 

Johnson v. Johnson, f J 901 1 P. 193 ; 70 L. J/P. 
44 ; 84 L. T. 725. 

Annotations : — Mentd. Coppijigpv v. Coppinpt r & Lutwyclie 
(191 8), 34 T. L. It. 328 ; Rickard r. Rickard & Bond (192 1 ), 
37 T. L. It. All. 


3776. — — Notice to official solicitor.] — In a 

suit for dissolution of marriage whore resp. is a. 
lunatic, notice must be given to the official soli*, 
in case he should think lit to appear & take part 
in the proceedings.- Burnett v . Burnett <Ss 
Purdy (1922), 39 T. L. R. Ill ; 67 Sol. Jo. 147. 

3777. Insanity at time of trial — Sanity of co- 
respondent at time of service.] — As co-resp. seems 
to have been sane when he was served & to have 
had an opportunity of appearing, it does not lie 
on petitioner to take steps to have co-resp. 
represented, & if costs on a finding of adultery 
are not asked for against him, I think the case 
may proceed (McCardie, J.). — Whiting v. Writ- 
ing & Botwright (1920), 36 T. L. R. 215. 


D. Pauper Suitors. 

See R. S. C., 1925, Ord. 1 6, rr. 22-31 a ; Ord. 36 a. 
Costs.] — See Sect. 18, sub-sect. (5, post. 

3778. Assignment of counsel by court — Effect of.] 
-A person suing in formd pauperis , to whom 

counsel has been assigned by the ct., cannot 
appear by another counsel, until there lias been 
a renunciation, or a new assignment of counsel, 
or he has been dispauperised. — Hamer v. Bore- 
ham (1858), 1 Sw. & Tr. 26 ; 27 L. J. P. & M. 107 ; 
164 E. R. 613. 

E. Co- Respondents. 

(a) Jurisdiction of Court over Co- Respondents. 

Whether dependent on domicil of co-respondent.] 

— See Conflict of Laws, Vol. XI., pp. 425, 426, 
Nos. 907-915. 

Where co-respondent a foreign ruling prince.] — 

See Action, Vol. I., p. 48, No. 388. 

(b) Necessity to make every Alleged Adulterer 

Co-Respondent. 

i. In General. 

Sec Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 177. 

Matrimonial Causes Rules, 1924, rr. 4, 5. 

3779. General rule.] — Unless petitioner can 
satisfy the ct. on affidavit that he cannot or ought 
not to make a co-resp., Matrimonial Causes Act, 
1857 (c. 85), s. 28, is imperative that he should 


with service on rcep. & will assign the 
master, where he consents to act as 
such, hh guardian to resp. for the pur- 
poses of the suit. — Blackball v. 


V. h. K . 350. — separation at the instance of an insane 
AUS * wife is incompetent. — Thomson v. 

q. Where petitioner insane— Action Thomson (1887), 14 R. (Ct. of Sess.) 
for judicial separation .] — An uction of 634 24 Sc. L. It. 450,— SCOT* 
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do so. — QirrcKR v. Quickio (1801), 2 Hw. & Tr. 
419 ; 31 L. J. P. M. & A. 28 ; 5 L. T. 690 ; 10 
W. R. 448. 

Jnnotatume : — Consd. Jones v. Jones, [1896] 1*. 165; 

Saunders v. Saunders, [1897] 1\ 89. 

3780. •] — Petitioner must make every per- 

son whom he charges in the petition with having 
committed adultery with his wife a co-resp., 
unless he is excused from so doing by the ct. on 
special grounds. 

Qu. : whether the fact that petitioner can only 
obtain evidence admissible against resp., but in- 
admissible against the alleged adulterer, would 
be such spec ial ground. — Carryer v. Carryer & 
Watson (1805), 4 Sw. & Tr. 91 ; 34 L. J. P. M. 

A. 47 ; 13 L. T. 250 ; 11 Jur. N. 8. 352 ; 13 W. It. 
507. 

Annotations: — Consd. Jones v. Jones, [1896] P. 165; 
Saunders v. Saunders, [1897] P. 89. Refd. Edwards v. 
Edwards & Wilson, [1897] P. 316 ; Itaymont v. Payment 
& Stuart, Chapman v. Chapman & Bmst, [1910] P. 271 ; 
Hush v. Push, Bailey & Piinenta, [1920] P. 242. 

3781. When a petition charges adultery 

with a person unknown, & names no adulterer, it 
is necessary to obtain the leave of the ct. to pro- 
ceed without making a co-resp. — P itt v. Pitt 
( 1808), L. R. 1 P. it 1). 401 ; 37 L. ,T. P. it M. 24 ; 
17 L. T. 071. 

Annotations: — Consd. Jones r. Jones, [1896J P. 165; 
Saunders v. Saunders, 11897] P. 89. Refd. Edwards r. 
Edwards & Wilson. 11897] 1*. 316. 

3782. .]■ —A husband who petitions for dis- 

solution of his marriage on the ground of his wife’s 
adultery must join the alleged adulterer as a co- 
resp., though lie possesses no legal evidence against 
the alleged adulterer, ct though his only know- 
ledge as to the man’s name be derived from con- 
fessions made by the wife or from other ex p. 
statements.- -Jones v. Jones. [1890] P. 1 05 ; 05 
L. J. P. 101 ; 75 L. T. 190 ; 12 T. L. R. 410. 
Annotations :- Consd. Edwards v. Edwards & Wilson, [1897J 

1*. 316. Dbtd. Saunders v. Saunders, [1897] 1*. 89. 

3783. “ Alleged adulterer ” — Person alleged by 
petitioner.]— Saunders v. Saunders, No. 3784, 
post. 


u. 


“ Special Grounds ” 


Dispensing with Necessity. 


See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 177 ; Matrimonial Causes Rules, 
1924, rr. 4 & 5. 

3784. Discretion of court as to — Unfettered — 
How exercised.] — (1) The discretion given to the 
judge, by Matrimonial Causes Act, 1857 (c. 85), 
s. 28, to allow a petition for a divorce to proceed, 
on special grounds, without making any co-resp. 
is to be exercised with regard to the principles 
laid down in or to be gathered from the. Act & the 
rules, & to the circumstances of each particular 
case, & cannot he fettered by any general rule of 
practice. 

A husband, who had been absent from England 
for more than two years, ascertained, when he 
returned home, that his wife had recently given 
birth to a child, of which ho was not the father. 
She registered the birth of the child, giving her 
own name as the mother but without giving the 
name of any father. She took out a bastardy 
summons against H., whom she alleged to be the 
father of the child, but, at the time appointed for 
its hearing, she did not appear, &; the summons 
was struck out. The husband did not believe 
that H. was the father of the child, & his solr., 
after making careful inquiry, was unable to obtain 
any evidence against H. H. was prepared to 


swear that he had never had intercourse with the 
wife. ^ The husband presented a divorce petition, 
in which he alleged that the wife had committed 
adultery with a man whose name was unknown 
to him : — Held : the husband should ho allowed 
to proceed with the petition without naming any 
co-resp. 

(2) The words “ alleged adulterer ” in Matri- 
monial Causes Act, 1857 (c. 85), s. 28, & rule 4 
of the Rules of 1803, mean only the person alleged 
by petitioner in the petition to be the adulterer. — 
Saunders v. Saunders, [1897] P. 89 ; 60 L. J. P. 
57 ; 70 L. T. 330 ; 45 W. R. 583 ; 13 T. lu R. 
328 ; 41 Sol. Jo. 404, C. A. 

Annotations: — As to (1) Consd. Edwards v. Edwards & 
Wilson, [1897] P. 316. Refd. Rayment v. Rayment & 
Stuart, Chapman v. Chapman & Bnist, [1910] P. 271. 
As to (2) Reid. Edwards v. Edwards & Wilson, fl897] P. 
316. Generally, Refd. Rush v. Rush, Bailey & Pimonta, 
(1920) P. 242 ; Franklin v. Franklin & Minsk all, [1921] 
1*. 407. Mentd. Field v. Ommanney (1920), 36 T. L. It. 
695. 

3785. When interfered with on 

appeal.] — Petitioner, a British subject domiciled 
in England, who charged his wife with adultery 
committed at Lisbon with two foreigners, applied 
by motion for leave to proceed without citing 
either of eo-resps., on the grounds that they had 
both left Portugal ; that neither be nor resp. 
knew tlieir addresses ; & that he had wholly 

failed to trace them. The petition contained no 
claim for damages or costs against either of co- 
resps. Resp. had not been served with notice of 
the motion, but at her own request had received 
copies of the affidavits to be used at the hearing 
of the motion. At the hearing, counsel for 
petitioner objected to resp. being heard. The 
President held that resp. was entitled to be heard, 
&, on the facts, that petitioner had not shown that 
eo-resps. could not be reached by one or other of 
the methods by which service or substituted 
service could be effected ; & accordingly refused 
the motion. On appeal ; — Held : (1 ) Matrimonial 
Causes Act, 1857 (c. 85), ss. 27, 28, 33, showed 
that a foreign co^resp. domiciled abroad was not 
entitled as of right to claim to be dismissed from 
the suit, & in the absence of special grounds the 
petition ought to bo served upon him ; but the 
matter was one entirely within the discretion of 
the judge of the Probate & Divorce Div., & the 
Ct. of Appeal would not interfere with the exercise 
of that discretion unless it appeared that the 
judge had acted upon a wrong principle, or under 
some misapprehension, or without consideration ; 
(2) although it was the usual practice for motions 
for leave to proceed without citing a co-resp. to 
be made ex p., there was no rule of practice which 
prevented a resp. from being heard on such an 
application. — R ush v. Rush, 13 aide y & Pimenta, 
[1920] P. 242 ; 89 L. J. P. 129 ; 122 L. T. 792 ; 
30 T. L. R. 302 ; 04 Sol. Jo. 323, C. A. 

Annotation : — As to (1) Refd. Franklin v. Franklin & Min- 
shall, 119211 P. 407. 

3786. Absence or insufficiency of evidence — 
Whether sufficient to dispense with necessity.] — 

Carryer v. Carryer & Watson, No. 3780, ante. 

3787. — .] — Jones v. Jones, No. 3782, 

ante. 

3788. .] — The mere belief of petitioner, 

founded on the evidence then before him, that a 
person accused of being the adulterer is not guilty, 
is not in itself sufficient to excuse him from making 
that person a co-resp. ; if, however, the ct. is 
satisfied that no evidence can be obtained against 


r. What are “ special (pounds 

J. — VOL. XXVII. 
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”• — Lack of evidence.] — PEBOjyA], v f Pkrcival (1909), 28 N. Z. L. R. 684.-— N.Z. 
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the accused person, it may exercise its discretion 
under sect. 28 of Matrimonial Causes Act, 1857 
(c. 85), A allow petitioner to proceed without 
joining him as co-resp. — Err wards v. Edwards A 
Wilson, [1897] P. 310 ; 07 L. J. P. 1 ; 77 L. T. 
400 ; 13 T. L. It. 592. 

i 3789 . Wife’s confession sole evidence of 

guilt.] — Semble : if a husband, who has .been 
allowed to proceed without making a co-resp., 
afterwards A before the trial acquire evidence as 
to the person with whom his wife committed 
adultery, & who was previously unknown, he ought 
to bring the matter before the ct. lie need not 
do so when the sole evidence is the wife’s confession. 
— Muspratt v. Muspratt (1891), 31 L. J. P. M. & 
A. 28. 

Annotations Consd. Jones v. Jones, [1890] P. 165. Refd. 

Saunders v. Saunders, [1897] P. 89. 

3790. .] — The ct. will allow petitioner 

to proceed without making the alleged adulterer a 
co-resp., where no evidence can be obtained against 
him, the only evidence that he is the adulterer 
being the wife’s confession. — Jinkings v. Jinkings 
(1867), L. R, 1 P. & D. 330 ; 30 L. J. P. & M. 48 ; 
15 L. T. 512. 

Annotations : — Folld. Gil) v. Gill (1889). 37 W. TL 623. 

Consd. Jones v. Jones, [1896] J*. 165. Refd. Saunders v. 

Saunders, |1897J P. 89. 

3791. .] — A husband presented a peti- 

tion to the ct. praying for a dissolution of his 
marriage on the grounds of his wife’s adultery 
with two men, R. A E., both of whom were men- 
tioned by name in the petition. The charge 
against E. was made on the strength of certain 
rumours which reached petitioner, & which were 
confirmed by a statement made to petitioner’s 
soli*, by resp., to the effect that E. was the father 
of her illegitimate child. The man E. positively 
denied the truth of resp.’s statement, A, upon 
petitioner A his solr. making inquiries into the 
matter, no satisfactory evidence was forthcoming 
to support resp.’s confession. Petitioner was 
thereupon advised to apply to the ct. for leave to 
proceed without citing any co-resp. in respect 
of the adultery which resulted in the birth of 
resp.’s illegitimate child : — Held : resp. having 
given the name of E. as the father of her child, A 
his name having been inserted in the petition, he 
must be made a co-resp. A be served with the 
usual citation. — Payne v. Payne, Rodway A 
Eddels (1888), 00 h. T. 238. 

Annotations : — Consd. Jones v, Jones, [1896] P. 165. Refd. 

launders r. Saunders, [18971 1*. 89. 

3792. .] — On a husband’s petition for 

dissolution of the marriage on the ground of his 
wife’s adultery, of which the only evidence was a 
confession by the wife, the ct., on motion, excused 
the husband from making the alleged adulterer a 
co-resp.- — Gill v. Gill (1889), 00 L. T. 712 ; 37 
IV. R. 023. 

Annotations : — Consd. Jones v. .Tones, 11896] 1*. 165; 

Saunders r. Saunders, [1897] P. 89. 

3793. .] — In a petition by a husband 

for divorce, it appeared that the address A occupa- 
tion of the alleged adulterer were known to peti- 
tioner, but there was no evidence against him 
except resp.’s confession : — Held : petitioner could 
not be excused from making the adulterer a co- 
resp., A the citation must be personally served 
upon him as such co-resp. — Cornish v. Cornish 
(1890), 15 P. I). 131 ; 59 L. J. P. 84 ; 02 L. T. 007. 

Annotations : — Consd. Jones v. Jones, [1896] P. 165. Refd. 

Saunders v. Saunders, [1897] P. 89. 

3794. .] — Where no evidence was 

obtainable against the man whom resp. had in- 


dicated as the father of one of her illegitimate 
children, A who was believed to be in America, 
the ct. gave petitioner leave to proceed without 
citing the alleged adulterer as co-resp. — B agot v, 
Bagot (1890), 02 L. T. 012. 

Annotations : —Consd. Jones v, Jones, [1896] 1*. 165. Rofd. 

Saunders v . Saunders, [1897] P. 89. 

3795. .] — Jones v . Jones, No. 3782, 

CltttCp 

3796. .] — Miles v. Miles (1896), 

Times , Mar. 20. 

Annotation : — Consd. Jones v. Jones, [1896] P. 165. 

3797. .] — A wife, in answer to in- 

quiries by her husband touching the paternity of 
a child with which she was pregnant, & of which 
he could not be the father gave the name of a 
man, «fc made certain statements which she said 
were within petitioner’s knowledge, but of which ho 
declared he knew nothing ; neither did he know of 
the existence of such a man. After petition Hied, & 
upon motion by the husband (petitioner) for leave 
to proceed without citing any person as co-resp., 
the ct. directed petitioner’s solr. to write to resp. 
with a view to having a personal interview with & 
obtaining an explanation from her, & refused to 
make an order in petitioner’s favour until this 
had been done & the result made known to the 
ct.— G rose v . Grose (1897), 78 R. T. 89. 
Annotation : — Consd. Franklin v. Franklin & Minshall, 

11921] P. 407. 

3798. Petitioner’s belief in innocence 

of party accused.] — Saunders v. Satjndpirs, No. 
3781, ante. 

3799. .] — Edwards v. Edwards 

& Wilson, No. 3788, ante. 

3800. Verdict against co-respondent in previous 
suit.] — A. having in an action of crim. con. re- 
covered damages against B., applied for leave to 
present a petition for the dissolution of his marriage 
without making B. co-resp. to such petition ; — 
Held : the circumstances of A. having recovered 
damages against B. did not constitute such 
special ground, within sect. 28 of Matrimonial 
Causes Act, 1857 (c. 85), as to justify the ct. to 
grant the application . — Ex y. Armitage (1858), L 
Hw. & Tr. 71 ; sub nom. lie Armitage’s Divorce, 
4 Jur. N. 8. 56 ; sub nom. Ex p. — - — , 27 L. J. L\ A 
M. 4 ; Hut) nom. Anon., 30 L. T. O. 8. 278 ; 6 
W. R. 222. 

3801. .1 — A. had obtained sentence of 

divorce a mensd et ihoro in the Ecclesiastical Ct. 
by reason of the wife’s adultery, A had recovered 
damages in an undefended action for crim. con. 
from B., the alleged adulterer, who was now at the 
Cape of Good Hope. A. was allowed to proceed 
with his petition for dissolution, without making 
B. a co-resp. — Tomkin v . Tomkin (1858), 1 Sw. 
A Tr. 182 ; 27 L. J. P. A M. 54 ; 31 L. T. O. S. 186. 

Annotation : — Refd. Payment v. Payment & Stuart, Chap- 
man v. Chapman & Bulat, [1910J P. 271. 

3802. Adulterer dead.l — In a suit for dissolution 
of marriage, by reason of the wife’s adultery, where 
the alleged adulterer is dead or unknown, petitioner 
should apply at once to the ct. for an order to be 
excused from making a co-resp. Qu. : whether 
the ct. has power to make such an order after the 
citation has been served on resp. — Tollemache 
v. Tollemache (1858), 28 L. J. P. A M. 2. 

Annotations : — Distd. Hunter v. Hunter & Vernon (1858), 

28 L. J. V. & M. 3. Consd. Jones v. Jones, [1896] P. 165 ; 

Saunders v. Saunders, [1897] P. 89 ; Slaytor v. Slaytor & 

Jackson, [1897] P. 85. 

3803 . One of two alleged adulterers.] — 

Where, in a petition for dissolution of marriage* 
adultery is charged with a person who died before 
the institution of divorce proceedings, petitioner 
must apply to the ct. for an order to be excused 
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from making him a co-resp,, even though adultery 
be charged against a second person who has been 
made a co-resp. to the suit. — Slaytor v. Slaytor 
A Jackson, [1897] P. 85 ; 60 L. J. P. 07 ; 77 E. T. 
141 ; 13 T. L. R. 244. 

3804. Wife leading life of prostitute.] — An 

application to proceed in a suit for dissolution, 
without making a eo-resp. granted, on the ground 
that the wife was living in a brothel. 

Qu. : whether the wife can object to such an 
application. — Hook v . Hook (1858), 1 Hw. A Tr. 
183 ; 27 L. J. P. A M. 01 ; 31 L. T. O. S. 209 ; 0 
W. B. 868. 

Annotations : — Consd. Jones v. Jones, [1890] P. 165. Refd. 

Saunders v. Saunders, [18971 P. 89; Rush v. 

Bailey & Pimenta, [1920J P. 242. 

3805. — - — .] — Where the wife, resp., was alleged 
to be leading the life of a common prostitute A to 
have committed adultery with several persons, 
who were necessary witnesses to enable petitioner 
to establish the charges of adultery, petitioner was 
allowed to proceed without making a co-resp. — 
Peters v. Peters A Willett (1801 ), 3 Sw. A Tr. 
204. 

3806. Inability to trace co-respondent — Affidavit 

support.] — Where a petition for dissolution of 

marriage alleged that “ in the month of July, 1857, 
resp., at Birkenhead, committed adultery with a 
man whose name is to petitioner unknown,” the 
judge ordinary refused to excuse petitioner from 
making a co-resp., on an affidavit simply stating 
that petitioner was unable to learn the name of 
the alleged adulterer, but subsequently granted 
the application on an affidavit which stated that 
petitioner had been informed by H. that resp. A a 
man had taken furnished apartments, A slept 
together in her house, A that she had not since 
seen the man, A did not know his name, though 
she had made efforts to discover it. — Evans v. 
Evans (1859), 28 E. J. P. A M. 20. 

3807. Adultery admitted by wife.] — A 

husband petitioned for a dissolution of Jus marriage 
with his wife on the ground of her adultery with 
a man unknown. No evidence could be obtained 
as to the adulterer, except that the wife had stayed 
with a man in an hotel in London, where their 
names were entered in the hooks as “ Mr. A Mrs. 
E. jL. C.” The wife, whilst admitting her adultery, 
would give no information as to the adulterer, 
beyond that “ he would marry her when the 
divorce was pronounced.” The ct. refused to 
dispense with making a co-resp., but ordered the 
petition to be amended by charging adultery with 
“ E. E. Cl.” in the ordinary way, co-resp. to be 
served by advertisement : A, petitioner being in 
Western Australia, any further affidavit in support 
of the petition to be dispensed with. — Nicolas v. 
Nicolas (1899), 08 L. J. P. 00 ; 80 L. T. 422. 

3808. Birth of illegitimate child.] — 

Jeffreys v. Jeffreys (1912), 28 T. L. B. 504. 

3809. Adulterer domiciled & resident abroad — 

Notice of proceedings.] — A person whoso name has 
been introduced into a divorce petition as an 
alleged adulterer is entitled to have notice of the 
proceedings so as to afford him an opportunity of 
clearing himself from the charge, if he should 
desire to do so. The ct., in relieving a petitioner 
from the necessity of citing an alleged adulterer 
on the ground that he was a foreigner domiciled 
A resident out of the jurisdiction, required peti- 
tioner to give him notice of the pending proceed- 
ings. — Boger v. Boger, [19081 P. 300 ; 77 

E. J. P. 151 ; 99 L. T. 881 ; 24 T. L. B. 744 5 52 
Hoi. Jo. 552. 

Annotation : — Consd* Ray meat v. Rayment & Stuart, 

Chapman i». Chapman & Bulat, [1910] P. 271, 


3810. -.] — Rush v. Rush, Bailey A 
Pimenta, No. 3785, ante . 

iii. Adultery alleged in Countercharges . 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 177 ; Matrimonial 
Causes Buies, 1924, rr. 4 & 5. 

Parties by intervention, see Sub-sect. 4, F., post, 

3811. Whether adulterer must be made co- 
respondent — Claim for cross-relief.] — In a wife’s 
petition for divorce, her husband, in his answer, 
made a countercharge of adultery against his wife, 
A prayed for a divorce. On an application made 
on behalf of the husband, by direction of the 
registrar, to be allowed to proceed without making 
a co-resp., the ct. granted the application, but 
reserved the question whether it has power to 
make a man a co-resp. in such a suit.— Curling 
v. Curling (1888), 14 P. D. 13 ; 58 E. J. P. 20 ; 
59 1,. T. 899. 

Annotation : — Consd. Kenworlhy v. Komvort.hy, [1919] P. 65. 

3812. .] — Wheeler v. Wheeler A 

Rhodes, No. 3838, post . 

3813. .] — Harrop v. ILarrop, No. 

3840, post. 

3814. — — .]— When a husband in his 

answer to his wife’s petition makes a counter- 
charge against her of adultery, & seeks a divorce 
in the prayer of his answer, pursuant to Matri- 
monial Causes Act, 1800 (c. 32), s. 2, he must, 
pursuant to Matrimonial Causes Act, 1857 (c. 85), 
s. 28, make any known man, with whom he charges 
his wife with committing adultery, a party to the 
proceedings by citation ; & as regards any unknown 
man, he must apply, in the manner obligatory upon 
a petitioning husband under the same sect., for 
leave to be excused from making such man a 
party. Until the husband has taken these steps 
tlxe registrar’s certificate under Divorce Rules, 
r. 200, that the pleadings & proceedings are correct 

6 in order cannot be granted ; but a time should 
be limited within * which the husband is to take 
such steps A, in default, the part of his answer 
asking for relief in respect of his countercharge 
should be struck out, so as to put the pleadings 
in order A enable the registrar to make his cer- 
tificate. — Kknworthy v . Ken worthy, [1919J P. 
05 ; 88 Li. J. P. 38 ; 120 L. T. 203 ; 35 T. E. B. 

07 ; 03 Sol. Jo. 99, C. A. 

3815. Application for leave to proceed without 
naming co-respondent — Service of notice of motion 
on petitioner — Whether essential.] — Where a hus- 
band in his answer to his wife’s petition for divorce 
alleges that petitioner had communicated to him 
a venereal disease in consequence of her adultery 
with some man or men unknown, A the husband 
moves to proceed without naming the alleged 
adulterers as parties cited, petitioner ought not 
to be served with notice of the motion. — Mac- 
kenzie v . Mackenzie (1910), 114 E. T. 504 ; 32 
T. E. B. 318. 

.] — See, generally , Sub-sect. 4, E. (c), post. 

iv. Adultery alleged both with Specified and Un • 

known Persons . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 177 ; Matrimonial Causes 
Buies, 1924, rr. 4 A 5. 

3816. General rule.] — If a husband’s petition for 
a dissolution of marriage alleges adultery with A. 
A B., A also with divers persons unknown, leave 
must be obtained to dispense with making such 
unknown persons co-resps. — Penty v. Penty, 
Johnson A Sabingie (1882), 7 P. I). 19 ; 47 E. T. 

o o 2 
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Sub-sect. 4, E. (b) it?., (c), & F. (a) & (b).] 

131 ; sub nom. Penhy v. Penhy, Johnson & 
Sabtngie, B1 L. J. P. 24. 

3817. Allegations of adultery with unknown 
persons struck out.] — A petition for dissolution of 
marriage alleged that the wife had committed 
adultery with A., who was made co-rcsp., & in the 
fifth paragraph charged her with having com- 
mitted adultery with a person unknown. On 
motion that petitioner might be excused from 
making such unknown person a co-resp., or be 
allowed to strike the fifth paragraph out of the 
petition : — Held : either might be done. Qu. : 
whether, as there was one co-resp. there was any 
necessity for the application. — Hunter v. Hunter 
& Vernon (1858), 28 L. .J. P. & M. 3. 

Annotation : — Consd. Oarrycr v. Carryer & Watson (1865), 

4 Sw. & Tr. 94. 

3818. .] — Where a petition in an unde- 
fended suit contained allegations of adultery with 
two co-resps. &- also with two unknown persons, 
the ct. ordered the paragraphs of the petition 
referring to the two unknown persons to be struck 
out. — Peacock v. Peacock (1891), 0 K. 050. 

3819. Petitioner excused from making unknown 
person co-respondent.] — Hunter v. Hunter & 
Vernon, No. 3817, ante. 

( c ) heave lo proceed without naming 
Co-Respondents. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 177 ; Matrimonial 
Causes Rules, 1924, rr. 4 & 5. 

3820. Application for leave — Time for.] — An 
application to dispense with making a co-resp. 
should be made at an early stage of the suit ; hut, 
except under special circumstances, it will be 
allowed even after resp. has filed her answer to 
the petition. — Jeffers v. Jeffers (1877), 2 P. D. 
90 ; 40 L. J. P. 80 ; 25 W. R. 513. 

Annotations Reid. Dobson v. Dobson & Paxton, [1916] 

1\ 110 ; Rush v . Rush, Bailey & Pimenta, 11920] P. 212. 

3821. Affidavit of petitioner in support — 

Necessity for.] — Upon a motion to dispense with 
citation of any person as a co-resp., an affidavit 
by petitioner is indispensable. — Dkinkwatkr v. 
Drinrwatkr (1889), 60 L. T. 398. 

3822. Must be corroborated.] — The ct. 

will not, upon the affidavit of petitioner only, 
allow him to proceed without making a co-resp. — 
Header v. Leader (1863), 32 L. J. P. M. & A. 136. 

3823. — .] — Where, upon a motion 

for leave to proceed without making a co-resp., it 
appeared that the affidavit of petitioner was not 
corroborated, the ct. ordered an adjournment in 
order that an affidavit in corroboration might be 
filed, & stated that, in future, if the affidavit of 
petitioner were not corroborated, any such motion 
would probably be dismissed. — Barber v. Barber, 
[1896] P. 73 ; 65 L. J. P. 58. 

3824. Whether respondent may be heard 

in opposition — Notice of motion served.] — On a 
motion to dispense with a co-resp. : — Held : resp. 
had no locus standi , &, notwithstanding the fact 
that notice of motion had been served on her 
solrs., she could not be heard in opposition to the 
application. — Hobson v. Dobson & Paxton, 
[1916] P. 110 ; 85 L. J. P. 150 ; 114 L. T. 565 ; 
60 Sol. Jo. 387. 

Annotation: — Consd. Rush v. Rush, Bailey & Pimenta. 

11920] 1\ 242. 


— Tluaii v. Jlvsu, Bailey & Pimenta, No. 3785 , 
ante. 

3826. Where leave granted — Application for dis- 
charge of order — Whether respondent competent to 
make.] — The ct. refused to treat a resp. as guilty 
of contempt for not having complied with an order 
respecting the custody of a child in the absence 
of an affidavit that the order had been personally 
served upon her. 

Petitioner having obtained leave to proceed 
without service of the citation upon co-resp., the 
ct. held it was not competent to resp. to move to 
discharge that order, although she alleged that it 
had been obtained by fraud. — Allen v . Allen & 
IP Arc y (1859), 23 J. P. 360. 

3827. Subsequent evidence as to adulterer — 

Must be disclosed to court.] — Muspratt v . Mus- 
pratt, No. 3789, ante. 

3828. Notice of pending proceedings to 

alleged adulterer.] — Boger v . Boger, No. 3809, 
ante. 

3829. Proper procedure where adulterer domiciled 
abroad.] — (1) Where, upon a husband’s petition 
for divorce, the alleged adulterer is domiciled 
abroad, <fe so is not subject to the jurisdiction of 
the Divorce (Jt. here, the proper practice is for 
petitioner to move for leave to proceed without 
citing him as co-resp. 

(2) Where co-resp., domiciled in a foreign 
country, had been dismissed from a suit on his 
own motion, the ct. declined to give the husband 
his costs, although co-resp. had entered an uncon- 
ditional appearance to the citation. — Baker v. 
Baker, Baker v. Baker & Dwyer, [1908J P. 257 ; 
77 L. J. P. 96 ; 99 L. T. 313 ; 24 T. L. R. 493 ; 52 
Sol. Jo. 413. 

Annotation : — As to (2) Consd. Payment, v. Rayment &. 

Stuart, Chapman t*. Chapman & Bulat, [1910] P. 271. 

Jurisdiction over adulterers domiciled abroad.] — 

See Conflict of Laws, VoJ. XL, p. 425, Nos. 907- 
915. 

F. Parties by Intervention. 

{a) In General. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 197 ; Matrimonial Causes 
Rules, 1924, rr. 17 & 19. 

Legitimacy declarations, see Bastardy, Vol. 
III., p. 370, Nos. 110 ei seq. 

3830. Whether court will admit — Parties with 
estates expectant upon issue of marriage — When 
validity of marriage questioned.] — In a cause of 
divorce, where the alleged marriage is denied to 
be valid, the ct. may probably permit third parties, 
who have estates expectant ( inter alia) upon the 
issue of such alleged marriage being illegitimate ; 
& who consequently are interested in the question 
of its validity, to be cited to “ see proceedings ” in 
the cause, so far as relates to the marriage. — 
Montague v. Montague (1821), 2 Add. 372 ; 162 
E. R. 331. 

3831. Where no personal interest.] — In a 

suit for dissolution of a marriage, the only parties 
who are recognised by the rules of the ct. are 
petitioner, resp., & co-resp. The ct. has no 
authority to allow an individual, who has no 
personal interest, to suggest a charge against one 
of the parties which has not been imputed by the 
other, &, for that purpose, to intervene in the suit. 

— Y v. Y (1860), 1 Sw. & Tr. 598 ; 1 

L. T. 414 ; 8 W. R. 273 ; 164 E. R. 877 ; sub nom. 
Re Ciiaddock v. Craddock, Ex p. Verax, 29 
L. J. P. M. & A. 55 ; 6 Jur. N. S. 348. 

Annotation: — Distd. JeflHop v. Jeswop (1861), 7 Jur. N. S. 609, 


3825. Motions usually made ex parte.] 

PART XIII. SECT. 8, SUB-SECT. 4. -E. (c). 
b. Inability to discover co-respondent.) — Bush v. Bush (1893), 12 N. Z. L. R. 269. N.Z. 
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3832. Alleged adulteress to be made a 

respondent-Petition by wife.] — In a suit by a wife 
for dissolution of marriage, the ct., upon applica- 
tion on behalf of the person with whom it was 
alleged that the husband had committed adultery, 
directed that she be made a rcsp. — Bell v . Bell 
(1883), 8 P. I). 217. 

3833. Assignee of damages.] — Hunt v. 

Hunt A Cooper, No. 5854, post. 

3834. Time for intervention — After issue Joined.] 

— An intervener may plead after issue joined by 
leave of the ct. — J ones v . Williams (1805), 4 
Sw. A Tr. 19 ; 34 L. J. P. M. A A. 102 ; 29 J. P. 
200; 11 Jur. N. 8. 288. 

3835. After decree nisi.] — In a divorce 

suit, between the decree nisi A the application 
to make it absolute, the ct. on terms, allowed the 
intervention of a lady who was not a party to the 
suit, but with whom reap, was alleged by the 
petition to have committed adultery.— French v. 
French (1914), 30 T. L. It. 584. 

3836. Position of Intervener — Opposite party - 

Within Married Women’s Property Act, 1893, s. 2.1 
- A wife, having presented a petition for dis- 
solution of marriage on the ground of cruelty A- 
adultery, in her particulars alleged that the 
adultery had been committed with JV1. 11. An 
order was made on Oct. 10, 1911, giving M. K. 
leave to intervene A directing her to iile an answer 
within fourteen days. The intervener liled an 
answer, A at the trial the jury found that there had 
been no misconduct between her A rcsp., A 
petitioner was ordered to pay her costs. Under 
her marriage settlement petitioner was entitled 
to the income of realty for her life without- power of 
anticipation. The intervener issued a summons 
for the appointment of a receiver of the life estate. 
Immediately after the conclusion of the first 
proceedings petitioner presented a second petition 
for dissolution of marriage. This was undefended, 
A a decree nisi was pronounced on July 9, 1912. 
On July 22 an order was made by the President 
that the trustees of petitioner’s settlement should, 
notwithstanding the restraint on anticipation, pay 
half her income to the intervener from the date of 
the summons up to decree absolute, towards 
satisfaction of her costs. On Mar. 18, 1913, the 
summons was ordered to stand over until the 
decree nisi had been made absolute. Petitioner 
appealed A the intervener gave cross-notice of 
appeal Held : (1) the intervener was an 

“ppposite party ’’ within the above sect. ; (2) the 
discretionary power of the ct. was not exhausted 
by the order of July 22, 1912 ; (3) the property 
which the ct. could deal with under sect. 2 was the 
whole property which was subject to the restraint 
on anticipation, A not merely the portion of the 
property which for the time being was effectually 
restrained from anticipation, that was to say, 
during coverture ; A the matter must be remitted 
to the I ’resident to be dealt with according to his 
discretion. — Studley t>. Ktudley, 1 1913] P. 119 ; 
82 L. J. P. 05 ; 108 L. T. 057 ; 57 Sol. Jo. 425. 
t\ A. 

Annotation - As to (3) Refd. Wood v. Lewis, 119J4] 3 K. B. 

73. 

3837. No evidence offered against intervener at 

hearing— Dismissal from proceedings.] — In a 

petition by the wife for dissolution of the marriage 
on the ground of adultery A cruelty, one of the 

PART XIII. SECT. 8. SUB-SECT. 4. - 

F. (a). 

3832 i. Whether court will admit — 

Alleged adulteress to be made a respond- 
ent. — Petition by wife . ] — In a wife’s 
petition for dissolution of marriage by 
reason of the husband’s adultery, the 


persons wth whom the husband was alleged to have 
committed adultery obtained leave to intervene, 
A her name was added to the title of the suit. 
Subsequently she obtained an order for a commis- 
sion t-o examine witnesses abroad, A for the post- 
ponement of the trial of the issues affecting her 
until the return of the commission. Petitioner 
obtained a decree absolute, on evidence which 
satis! ied the ct. that resp. had committed adultery 
with women other than intervener ; A the issue 
affecting her was never tried : — Held : the name 
of intervener must be struck out of all pending 
A future proceedings. — Connemara v. Conne- 
mara, [1892] P. 102 ; 61 L. J. P. 96 ; 66 L, T. 
592. 

Costs.] — a$cc Sect. 18, sub-sect. 5, post. 

(b) Adultery alleged in Countercharges. 

Sec , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 197 ; Matrimonial 
Causes Rules, 1924, rr. 17-19. 

Whether adulterer must be made co-respondent, 
sec Sub-sect. 4, F. (b) iii., ante. 

3838. Whether alleged adulterer allowed to 
intervene — No claim for cross-relief.] — Where in 
a wife’s suit for dissolution of marriage the hus- 
band in his answer charged his wife with having 
committed adultery with a specified person, but 
did not pray for a dissolution of the marriage, the 
ct. allowed the alleged adulterer to intervene A 
file an answer. 

Under that sect. [29 A 30 Viet. e. 32, s. 2 J, where 
resp., the husband, has in answer to his wife’s 
petition for a dissolution of marriage, made a 
countercharge of adultery against her, A prays 
for a dissolution of Ids marriage, on the ground of 
the adultery, it is the clearly established practice 
of the ct. to require him to state who the person 
is who is charged with committing adultery with 
his wife, A to make him a party to the suit 
((Butt, J.). — Wheeler v . Wheeler A Rhodes 
(1889), 14 P. 1). 154 ; 58 L. J. P. 65 ; 61 L. T. 306. 

Annotations : — Distd. Harrop ?\ Harrojj, [1899] P. 61. 

Apprvd. Lowe t\ Lowe, [1899] P. 204 ; Kenworthy v. 

Kenworthy, [1919] 1\ 65. 

3839. — — .]— A petition by a husband 

claiming a divorce from liis wife A damages against 
co-resp. was dismissed, by consent, before trial. 
Thereupon the wife tiled a petition claiming a 
judicial separation, A the husband, in his answer, 
countere barged the adultery which he had alleged 
in the former suit, but he asked for no relief. The 
alleged adulterer applied for leave to intervene 
A defend : Held : the practice of the Ecclesi- 
astical Ct-s. governed the case, A, as that practice 
afforded no precedent for allowing an intervention 
in such circumstances, the application must be 
refused. — Farrell v. Farrell (1896), 76 L. T. 
167. 

3840. .] — A husband, in his answer 

lo a petition bv his wife for dissolution of mar- 
riage, made a countercharge against her of adultery 
with a specified person, without claiming cross- 
relief, or “ such further or other remedy as the 
nature of the cast 1 may require ” : — Held : the ct. 
had no power to allow the alleged adulterer to 
intervene. 

Where the answer of resp. is, as in this case, 
merely an answer the ct. cannot make a decree 
for dissolution. This can only be done where the 


alleged adulteress obtained a rule 
calling upon petitioner to show causo 
why she should not bo allowed to 
intervene. — Bailey r. Hatley (1897), 
l. L. 1*. 30 Calc. 490, n. IND. 

t. - - — Incestuous adul- 

tery. 1 — lu a wile’s suit for divorce 


against the husband oil the ground of 
incestuous adultery, the ct. has no 
power under Indian Divorce Act (IV. 
of 18G9) to allow the alleged adulteress 
to intervene. — TIarisay r. Boylk 
(1903), I. L. B. 30 Calc. 189; 7 

C. W. N. 501.— IND. 
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Sect. 8 . — Institution and defence of proceedings: 

Sub-sect. 4, F. (6) & (c) ; sub-sect . 5, A,> B ., C. 

& D. {a) & (&).] 

answer contains a claim for cross-relief, & in that 
case resp., if a husband, is bound to make the 
alleged adulterer a co-resp., as he would have had 
to do if he had presented a cross-petition (Gorell 
Barnes, J.). — Harrop v . Harrop, [1899] P. 61 ; 
68 L. J. P. 68 ; 80 L. T. 171 ; 15 T. L. It. 144. 
Annotations : — Folld. Lowo v. Lowe, [1899J P. 204. Apprvd. 

Kenworthy v. Kenworthy, [1919] P. 65. 

8841. Answer not treated as cross- 

petition.] — Where a husband in his answer to his 
wife’s petition made a countercharge against her 
of adultery with a person named, but did not ask 
for any relief whatever beyond the simple dismissal 
of the petition : — Held : under the circumstances 
the answer could not be treated as a cross-petition 
under sect. 2 of Matrimonial Causes Act, 1866 
(c. 32), but merely as an ordinary defence, A 
therefore the ct. had no jurisdiction, on the 
opposition of the husband, to allow the alleged 
adulterer to intervene. — Lowe v. Lowe, [1899] 
P. 204 ; 68 L. J. P. 60 ; 80 L. T. 576 ; 47 W. R. 
553 ; 15 T. L. R. 360 ; 43 Bed. Jo. 495, C. A. 
Annotation : — Apld. Kenworthy v . Konworthy, [1919] P. 65. 

(c) Where King's Proctor has intervened . 

See, now , Supreme Court of Judicature Act, 
1925 (c. 49), s. 197 ; Matrimonial Causes Rules, 
1924, rr. 17-19. 

Intervention by King’s Proctor, generally, see 
Sect. 19, post . 

3842. When petitioner charged with adultery — 
Whether intervention of alleged adulterer per- 
mitted.] — A wife obtained a decree nisi, but the 
Queen’s Proctor subsequently intervened. & alleged 
that petitioner was living in adultery with one J. : 
— Held : J. was not a party to the suit, A could 
not be admitted to intervene. — Grieve v. Grieve, 
[1893] P. 288 ; 63 L. J. P. 29 ; 69 L. T. 462 ; 1 R. 

Annotations : — Folld. Carew v. Carow, [1894] P. 31. Confld. 

Harrop v. Harrop, 1 1 899 J P. 61 ; Lowo v. Lowe (1899), 

80 L. T. 575. 

3843. .] — Where a wife had obtained 

a decree nisi , dissolving her marriage on the ground 
of adultery A cruelty, A the Queen’s Proctor inter- 
vened, alleging, in his plea, collusion, condonation, 
A suppression of material facts, leave was given 
to the Queen’s Proctor, in the course of the trial, 
to add a charge of adultery, which he alleged had 
been committed by petitioner with one E. who 
thereupon moved for leave to intervene A defend 
himself from the charge : — Held : there was no 
jurisdiction to permit such an intervention. — 
Carew v . Carew, [1894] P. 31 ; 63 L. J. P. 74 ; 
6 R. 662. 

Annotations: — Consd. Harrop v. Harrop, [1899] P. Cl; 

Lowe v. Lowo (1899), 80 L. T. 575. 

See, notv, Matrimonial Causes Act, 1907 (c. 12), 
s. 3. 

3844. — .] — Davison v. Davison, No. 

5169, post . 

3845. Co-respondent dismissed from original suit 
— Whether intervention by co-respondent or respon- 
dent permitted — No charge of collusion.] — In a 

suit by a husband for dissolution of his marriage 
on the ground of his wife’s alleged adultery with 
co-resp., the principal evidence consisted of the 
husband’s statement on oath of a confession by his 
wife that she had committed adultery with co- 


resp. Co-resp. on the advice of his counsel did 
not tender himself as a witness* A decree nisi 
for dissolution of the marriage was pronounced, 
but the suit was dismissed as against the co-resp. 
with costs, the ct. holding that there was no 
evidence against him. The Queen’s Proctor after- 
wards entered an appearance in the suit, A filed 
a plea wherein he alleged that it would be con- 
trary to justice for the decree nisi to be made 
absolute, as certain material facts had not been 
brought to the attention of the ct. ; that there was 
no corroboration of the confession; that certain 
witnesses who had been referred to in such con- 
fession, A whose evidence was material had not 
been called ; A that, apart from the confession, 
there was no evidence of adultery. The pleas 
were held sufficient, though redundant. 

An application was made by resp. for leave to 
enter an appearance in, A appear on the hearing 
of the proceedings by the Queen’s Proctor. She 
also intimated that she intended to give evidence 
in support of the admission of adultery. A 
similar application was made on behalf of co-resp. 
who alleged that he would now have to meet the 
additional evidence of resp. : — Held : both applica- 
tions must be refused. 

The only issue in such a case is between resp. 
A petitioner ; co-resp. on his dismissal from the 
suit, is no longer a party A neither he nor resp. 
(the ground of intervention not being collusion) 
has any locus standi. — Crawford v. Crawford 
A Dilke (1886), 55 L. T. 305 ; 34 W. R. 677 ; 
2 T. L. R. 768, C. A. 

Annotations : — Consd. Lowe v. Lowe (1899), 80 L. T. 575. 

Reid. Blaekhall v. Blackball (1888), 13 V. 1). 94 ; Taplen 

v. Taplen (1891), 64 L. T. 870 ; Grieve v. Grieve, [1893] 

1\ 288. 


Sub-sect. 5.— Service. 

A. In General . 

See Matrimonial Causes Rules, 1924, rr. 6-14, 
28, 29. 

3846. Commencement of proceedings.] — Ray 
v. Siierw'ood A Ray, No. 3647, ante . 

3847. Petition for damages — Service on wife — 
Necessity for.] - -Bernstein v. Bernstein, Turner 
A Sampson, No. 3213, ante. 

3848. Petition charging husband with adultery — 
Service on person with whom adultery alleged — 
Matrimonial Causes Buies, 1924, r. 17.] — Taylor 
v. Taylor, White v . White, No. 3663, ante . 

3849. Questions put to respondent at time of 
service — Propriety.] — Pukgoi/d v . Pijiioold A 
Lambart (1903), Times, Oct. 29. 

Annotation : — Reid. Hallam v. lJallam (1903), 20 T. L. li. 34. 

3850. .] — Hallam v . Hallam (1903), 

20 T. L. R. 34. 

Annotation: — Reid. Franklin v. Franklin & Minshall, [1921] 
P. 407. 

8851. Identification of persons served.] — Smith 
v. Smith A Armstrong, No. 3919, post . 

3852. Royal palaces exempt from service.] — 

Nyerford v. Warren (Earl) (1293), 3 Co. Inst. 
141. 

Annotations: — Reid* A.-G. v. Dakin (1867). L. 11. 2 Excb. 
290 ; Combo v. De la Here (1882), 22 Ch. 1). 316. 

.] — See, further , Constitutional Law, 

Vol. XI., pp. 519 et seq ., Nos. 242 et seq . 
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the proper course, when personal sor- from the suit. — Scott v. Soott (1913), 
a. Where service impossible — IHs- vice or substituted service which may 32 N. Z. L. R. 079. — N.Z. 

missal of co-respondent from suit .] — On be trusted to reach the co-resp. is 
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B. Necessity for Personal Service . 

See Matrimonial Causes Rules, 1924, rr. 7, 8. 

Substituted service, see Sub-sect. 6, E., post . 

3853. General rule.]— Sect. 42 of Matrimonial 
Causes Act, 1857 (c. 85), & the Rules founded 
thereon require personal service of the citation 
& copy of petition, unless the ct. authorises a 
substituted service, or gives petitioner leave to 

roceed without service. Acceptance of service 
y an attorney on behalf of resp. is not sufficient. — 
Milne v. Milne (1865), 4 Sw. & Tr. 183 ; 34 
L. J. P. M. Sc A. 143 ; 164 E. R. 1487. 

3854. Respondents abroad.] — In a suit for dis- 
solution of marriage on the ground of the wife’s 
adultery, the affidavits, in support of a motion to 
dispense with personal service of citations & copies 
of the petition, stated that the wife had deserted 
her husband at Liverpool in Aug. 1857 ; that 
there was reason to believe that she afterwards 
lived in this country with Q., co-resp., as his wife ; 
that in Oct. 1857, two persons passing under the 
name of Mr. & Mrs. Q. sailed from London for 
Australia, & afterwards landed in Melbourne ; 
that there was reason to believe that the said 
Mrs. & Mr. Q. were resp. Sc co-resp. ; that inquiries 
had been made in Melbourne of the agent of the 
ship in which those persons went to Australia, Sc- 
ot other shipping agents there, also of the inspector 
of police at Sydney, but that no trace of them or 
of their movements could be discovered. Upon 
the above affidavits, service on the resp. Sc co- 
resp. was altogether dispensed with. 

Senible : if there had been any certain informa- 
tion as to their movements in Australia, further 
inquiries would probably have led to their dis- 
covery, & would have, therefore, been necessary. — 
Cook v. Cook & Quaile (1858), 28 L. J. P. & M. 
5 ; subsequent proceedings, Cooke v. Cooke Sc 
Quaile (1859), 2 Sw. Sc tr. 50. 

3855. Acceptance of service by respondent’s 
solicitor.] — Milne v. Milne, No. 3853, ante. 

3856. .] — An undertaking by resp.’s solr. 

to appear is not sufficient ; the citation must 
be served upon resp. — 1)E N iCEvrLLE v. De 
Nicevtlle (1868), 37 L. J. P. Sc M. 43. 

C. Service on Persons under Disability . 

3857. Convict — Prison official — Communication 
of contents.] — If resp. be in prison the ct. will not 
be satisfied with substituted service of the peti- 
tion Sc citation to be made on an official of the 
gftol in which he is confined, unless there is a 
reasonable probability that the contents of those 
documents will thereby become known to resp. — 
Bland v. Bland (1875), L. R. 3 P. & T). 233 ; 
44 L. J. P. & M. 14 ; 32 L. T. 404 ; 23 W. R. 419. 

3858. Lunatic — Not so iound — Service on re- 
spondent — Presence of asylum officials.] — Giles 
v . Giles, No. 2318, ante. 

3859. Minor — Service on respondent — Presence 
of guardians.] — Where resp. is a minor it is not 
necessary for petitioner to see that a guardian 
ad litem has been appointed. Service on a resp. 
w f lio has no such guardian is good if effected in 
the presence of his natural guardians. 

Semble : it would be good without their presence. 
—Quinn v. Quinn, [1920] P. 65 ; 89 L. J. P. 38 ; 
122 L. T. 464 ; 36 T. L. R. 170 ; 64 Sol. Jo. 226. 


D. Service out of the Jurisdiction . 

(a) In General . 

See Matrimonial Causes Rules, 1924, r, 10 ; A*, 
generally , Practice. 

Jurisdiction of court over foreign respondents & 
co-respondents.] — See Conflict of Laws, Vol. XI., 
pp. 421 ct seq., Nos. 874 ei seq. 

3860. Effect of Matrimonial Causes Act, 1857 
(c. 85), s. 42 — Jurisdiction not extended.]— G raham. 
v. Graham, No. 3867, post . 

(b) In Suits for Dissolution of Marriage . 

See Matrimonial Causes Rules, 1924, r. 10 ; <£•, 
generally , Practice. 

Jurisdiction of court over foreigners — As regards 
petitioner & respondent.] — See Conflict of Laws, 
Vol. XL, pj). 421 ct seq.. Nos. 874 et seq. 

As regards co-respondent.] — See Conflict 

of Laws, Vol. XI., pp. 425 et seq., Nos. 907 et seq. 

3861. On respondent— Service of citation.] — An 

attempt was made, at the suit of a wife for a 
divorce, to serve the husband with a citation taken 
out in Oct. 1848, at his last-known place of 
residence, which was within the jurisdiction of the 
ct. It subsequently appeared he left that resi- 
dence in Mar. 1817. A decree by ways & means 
was, on the return of the citation, executed at 
that ] louse, Sc at the parish church. On Feb. 5, 
1 849, he was personally served in the West Indies. 
The ct. on motion pronounced the husband in 
contempt, “ for the purpose of carrying on the 
proceedings, Sc placing the evidence on record.” 
It was stated there was no jurisdiction in the 
West Indies to enable the wife to institute a suit. 
Eventually a sentence of divorce was pronounced. 
The proceedings throughout were in pccnam. — 
Dasent v. Dasent (1850), 1 Rob. Eccl. 800 ; 7 
Notes of Oases, 126 ; 14 L. T. O. S. 48 ; 13 Jur. 
832 ; 163 E. R. 1218. 

Annotations: — Consd. Yolvcrton v. Yelverton (1859), 1 

Sw. & Tr. 574. Refd. Hurl on v . Hurton (1873), 21 W. It. 

048 ; (Jraham v. Graham, 11923] l*. 31. Mentd. L. C. C. 

v. Dun (Jus, [1904}* P. 1. 

3862. Whether essential - Dissolution suit 

after dismissal of previous suit for nullity — 
Respondent resident abroad.] — O atterall v. Cat- 
terall (1847), 1 Hob. Eccl. 580 5 Notes of 

Oases, 460 ; 11 Jur. 914 ; 163 E. It. 1142. 
Annotations : - Refd. Anon. (1857), Do a. & Sw. 295. Mentd. 

Beamish v. Beamish (1801), 9 H. L. ('as. 27 1 ; Siclicll v. 

Lambert (1801), 3 New Rep. 385. 

3863. On active service abroad — Service by 

registered letter — Practice in restitution suits not 
applicable.] — The practice laid down in regard to 
service of decrees for restitution of conjugal rights 
upon resps. engaged on active service abroad 
does not apply to the service of citations Sc peti- 
tions in suits for dissolution of nmrriage ; although 
it is recognised that where, after service of the 
citation, it appears that a resp. desires to contest 
the suit, the further proceedings may have to 
abide his return to this country, on leave or 
otherwise. # # 

Where personal service of a citation Sc petition 
for divorce could not be effected upon a resp., who 
was serving as a seaman on board one of His 
Majesty’s ships in the Far East in time of war, the 
ct. directed that service might be. effected by 
sending the documents in a prepaid registered 
letter addressed to resp., Sc fixed the time for 


PART XIII. SECT. 8, SUB-SECT. 6.— B. 

3853 1 . General rule .] — In a divorce 
action the trial judge may take into 
consideration the propriety of an order 
made dispensing with personal servico 
of the writ of summons, & if in his 


opinion such order was made on in- 
sufficient material he may on that 
ground refuse a decree. — 8. v. S., [1921] 
2 W. W. R. 939.— CAN. 

b. Respondent abroad — In prison .J 
— C. flloa a petition for dissolution of 


i marriage. Ilesp. was proved to bo 
! undergoing a sentence in a prison in 
i N. S. W. : — Held : in the circum- 
stances resp. should be personally 
served with the summons & petition. — 
L. (OTITEKWI8E C.) V. C. (1912), 31 
N. Z. L. It. 1064.— N.Z. 
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Sub-secL 5, P. (6), c), (d) & (c), tfc P. (a) i. ] 

appearance at one hundred days. — Turner v. 
Turner, [19101 P. 324 ; 80 L. ‘ J. P. 18; 116 
L. T. 790 ; 33 T. L. R. 33 ; 01 Sol. Jo. 58. 

3864 . Position of co-respondent.] — (1) What- 
ever it is that determines the jurisdiction of this 
ct. with regard to co-resps., that jurisdiction does 
not depend upon the domicil of co-resp., nor is 
it to be determined by the question whether co- 
resp. is or is not a British subject. 

(2) So far as a co-resp. is concerned, the cita- 
tion corresponds with what would have been, 
before Matrimonial Causes Act, 1857 (c. 85), 
came into operation, the writ in an action for 
crim . con. 

(3) Service of the citation & sealed copy of the 
petition upon a co-resp., if out of England, places 
him on the same footing with regard to jurisdiction 
as a deft, properly served with a writ out of the 
jurisdiction under R. S. 0., Ord. 11, in the K. B. 
or Ch. Div. 

(4) The claim against a co-resp. in a divorce 
suit is merely a personal claim for money, & is 
not complicated with questions of international 
law arising out of status, as in the case of a peti- 
tioner & resp. 

(5) Although a judgment, following on a verdict 
for damages in a divorce suit in this ct., could not 
be enforced against a foreigner in a foreign country, 
if might possibly be enforced against a Scotsman 
or an Irishman, in Scotland or Ireland, by means 
of Judgments Extension Act, 1808 (c. 54). 

(0) The enactment in Matrimonial Causes Act, 
1 857 (c. 85), s. 42, providing for service of any person 
at any place is only a municipal law in favour 
of those who sue in this ct. ; & the Legislature 
thereby does not concern itself with the question 
whether an order against a co-resp. for payment 
of damages or costs in a proceeding began by 
citation served abroad would or would not be 
enforceable as a foreign judgment in another 
country. The object of the provision is that this 
ct. may make the order & may enforce it against 
any property winch the person against whom the 
order is made may have within its own jurisdiction 
or within its own reach. 

(7) As the Act gives power to serve anybody 
as co-resp. anywhere, it gives jurisdiction to make 
any order against co-resp., & to issue process of 
execution to enforce the order in this country ; 
<fc this can be done without in any way affecting 
any international comity or offending any inter- 
national susceptibilities. — Rayment v. Rayment 
A Stuart, Chapman v. Chapman & Burst, [1910] 
P. 271 ; 79 L. J. P. 115; 103 L. T. 430 ; 26 
T. L. R. 634 ; 54 Sol. Jo. 721. 

Annotations: — As to (1) Apprvd. Rush r. Rush, Bailey & 

Pimenta, 11920 J 1’. 242. Reid. Phillips v. Batho, 11913] 

3 K. B. 25. As to (7) Apprvd. Rush v . Rush, Bailey &. 

Pimenta, [1920 J P. 242. 

3865 . Service in France Requirements of Anglo- 
French Convention, 1922.] — Where there has 
been service in France of a divorce petition in 
accordance with the requirements of the Anglo- 
French Convention, 1922, that may be taken to 
be a sufficient compliance with Divorce Rules, 
rr. 11, 14. — Reece v. Reece (1924), 132 L. T. 349 ; 
41 T. L. R. 24. 

(c) In Suits for Judicial Separation . 

See Matrimonial Causes Rules, 1924, r. 10 ; A*, 
generally , Practice. 

3866 . Service on respondent.] — A citation issued 
from this ct., addressed to a party then residing 
A being within the diocese. The party quitted 


England before service was affected. The cita- 
tion was personally served on him in parts abroad. 
Protest to appearing overruled. — C ollett v. 
Collett (1843), 3 Curt. 726 ; 2 Notes ot Cases, 
504 ; 7 Jur. 1 164 ; 163 E. R. 881. 

Annotations : — Refd. Yelverton v. Yelverton (1859), 1 Sw. 
& Tr. 574 ; Graham v. Graham, [1923] P. 31. 

3867. .] — Statute of Citations, 1531 (c. 9), 

s. 2, which forbade the Ecclesiastical Cts. to cite 
any person out of the diocese where he was inhabit- 
ing or dwelling, must be taken to have limited the 
jurisdiction & not only the power of service of 
the Ecclesiastical Cts., & Matrimonial Causes Act, 
1857 (c. 85), s. 42, which permits service within 
or without His Majesty’s Dominions, cannot extend 
the jurisdiction. — Graham v. Graham, [1923] P. 
31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 39 T. L. R. 
139 ; 67 Sol. Jo. 316. 

Annotations: — Consd. Eustace v. Eustace, [1924] P. 45. 
Mentd. Smith v. Smith, [1923] P. 128. 

See , also, Conflict of Laws, Vol. XI., pp. 426, 
427, Nos. 916-920. 

(d) In Suits for Restitution of Conjugal 

Rights. 

See Matrimonial Causes Rules, 1924, r. 10 ; 
ct, generally , Practice. 

Whether residence within jurisdiction essential. | 

— See Conflict of Laws, Vol. XI., p. 427, Nos. 
921-923. 

3868. Service of petition & citation - Whether 
court has power to order.] — A wife’s remedy for 
matrimonial wrongs must be usually sought in 
the place of her husband’s domicil. The English 
Divorce Ct. has not jurisdiction against a foreigner, 
after he has quitted this country, for not rendering 
conjugal rights t<o Ids wife while he was here. 
The provisions of Matrimonial Causes Act, 1857 
(c. 85), s. 42 (for service out of Her Majesty’s 
dominions), do not apply to suits for restitution of 
conjugal rights. — F ire brace v. Firebrace (1878), 
4 P. D. 63 ; 47 L. J. P. 41 ; 39 L. T. 94 ; 26 W R. 
617. 

Annotations : — Folld. 13c Gasquot James r. Mecklenburg - 
Schwerin, [1914] P. 53. Consd. Graham v. Graham, 
[1923] P. 31; Eustace v. Eustace, [1924] P. 45. Refd. 
Niboyet v. Niboyet (1878), 4 P. 13. 1 ; Armytage v. Army- 
tapre, [1898] P. 178 ; Dicks v. Dicks, [1899] P. 275 ; Ray- 
ment v. Rayment & Stuart, Chapman v. Chapman & 
Buist, 11910] P. 271 ; Perrin v. Perrin, Powell v . Powell 
(1914), 83 L. J. P. 69. 

3869. .] — The ct. has no power to 

allow service abroad of a petition for restitution 
of conjugal rights. — C hichester v. Chichester 
(1885), 10 P. 13. J86 ; 34 W. R. 65. 

Annotations: — Consd. Do Gasquet James v. Mecklcnburg- 

Schwerin, LI 91 4 J P. 53. Refd. Dicks v. Dicks, [1899] P. 
275, 

3870. — .1 — (1) A citation & petition in 

a suit for restitution of conjugal rights, as well 
jib the previous letter of demand required by the 
rules, may now be served out of the jurisdiction ; 
<fc where a decree is granted the decree may like- 
wise be served out of the jurisdiction. 

(2) In any further proceedings arising out of a 
non-compliance with the decree, petitioner must 
satisfy the ct. that resp. has been served there- 
with at a place from which he could reasonably 
have returned to his wife witliin the period named 
in the decree. 

(3) If an agreement for separation has previously 
been entered into between the parties to a suit 
for restitution of conjugal rights, but such agree- 
ment has not been pleaded by resp. in bar to the 
petition, it is not the duty of the ct. to raise 
the point how far petitioner’s rights to a decree 
for restitution arc affected by such agreement. 
Nevertheless, if such decree is made the basis of 



Part Xlll. Matrimonial Causes. 


393 


subsequent proceedings, it is open to the cl. to 
go into the whole matter. — B ateman v. Bate- 
man, [1901] P. 136 ; 84 L. T. 64, 331 ; 17 T. L. K. 
190 ; 46 Sol. Jo. 295 ; sub nom. Haiidie v. Hardie, 
Bateman v. Bateman, 70 L. J. P. 29. 

Annotations: — As to (1) Consd. & Distd. Do Gasquet 

James v, Mecklenburg -Scliworin, [1914] P. 53. Folld. 

Perrin v . Perrin, Powell v. Powell, [1914] P. 3 35. Reid. 

Eustace v. Eustace, [1924] P. 45. Generally , Mentd. 

Kennedy v. Kennedy, [1907] P. 49. 

3871. .] — (1) The amendment of the 

law effected by Matrimonial Causes Act, 1884 
(c. 68), relates to matters subsequent to the decree ; 
the essence of the suit & of the decree for restitu- 
tion of conjugal rights remains the same, but its 
consequences & effects are different. 

(2) No power is given, either by Matrimonial 
Causes Act, 1857 (c. 85), s. 42, or by any other 
sect, or Act, to serve a citation & petition for 
restitution of conjugal rights beyond the jurisdiction 
of the ct. 

Where service of the citation & of a sealed copy 
of a petition for restitution of conjugal rights had 
been effected abroad, an order setting aside the 
service was made. 

(3) Qu . ; whether, in a case where service is 
duly & properly effected, & where no question 
arises as to the jurisdiction of the ct. in pronouncing 
a decree for restitution of conjugal rights, such 
decree can be served out of the jurisdiction. 

(4) Where neither party to a marriage was 
domiciled or resident within the jurisdiction, & 
their only connection with this country at the 
date of their marriage was that they came over 
here for one day for the purpose of being mar- 
ried, Si their only matrimonial residences were 
abroad, the ct. cannot decree restitution of con- 
jugal rights. — 1>e Gasquet James (Countess) v. 
Mecklenburg-Schwerin (Duke), [1914] P. 53 ; 
83 L. J. P. 40 ; 110 L. T. 121 ; 30 T. L. R. 329 ; 
58 Sol. Jo. 341. 

Annotation : — As to (4) Distd. Perrin r. Perrin, Powell v. 
PoweU, [1914] P. 135. 


3872. Both parties domiciled in Eng- 

land — Residence in England when suit instituted.] 

7 — In a suit for restitution of conjugal rights, where 
it appeal's from the petition that the parties to 
the suit are domiciled in England at the date 
thereof, or that they had a matrimonial home in 
England at the time when cohabitation ceased, 
or that they were both resident in England at the 
time of the institution of the suit , the citation & 
sealed copy of the petition may be served either 
within or without His Majesty’s dominions ; Si 
when a suit for restitution of conjugal rights has 
been duly instituted, Si a decree has been made 
therein, such decree may be served on resp. either 
within or without llis Majesty’s dominions. — 
Perrin v . Perrin, Powell v. Powell, [19141 
P. 135 ; 83 L. J. P. 69 ; 111 L. T. 335 ; 30 T. L. R^ 
497 ; 58 Sol. Jo. 513. 

Annotation Ref d. Eustace v. Eustace, [1924] 1’. 45. 


3873. Service of decree— Respondent domiciled 
in England.] — A decree for restitution of conjugal 
rights made against a resp. who is domiciled in 
England may be served on him out of the juris- 
diction.— Dicks r. Dicks, 11899] P. 275; 68 

L. J. P. 118 ; 81 L. T. 462 ; 48 W. R. 302 ; 15 
J • J j* It. 482« 

Annotations -Consd. Bateman v. Bateman, riOOll P. 133 ; 
P,9 tla so uct James v. Mecklenburg-Schwerin, [1914] P. 

® Jj 01 T? n i V ' 1>orril, ‘ Powell v. Powell, [1914 J 
l . 135. Reid. Eustace r. Eustace, [1924] P. 45. 


3874. Where service of petition & citation 

effected.] — Bateman v. Bateman, No. 3870, ante. 

3875. .] — De Gasquet James (Coun- 

tess) v. Mecklenburg -Schwerin (Duke), No. 
3871, ante. 

3876. .] — Perrin v . Perrin, Powell 

v . Powell, No. 3872, ante. 

3877. Suspension of service — Till respon- 

dent’s return to England.] — Pearson v . Pearson, 
No. 2432, ante. 

3878. Until further order — Respondent 

on active service.] — Where, in a suit for restitu- 
tion of conjugal rights, resp. was on active service 
abroad, the ct. in pronouncing a decree, directed 
that the decree should not be served until further 
order. — Mason v. Mason (1915), 59 Sol. Jo. 530. 

Annotations: — Distd. Turner v. Turner, [191G] P. 324. 
Reid. Lang v. Lang (1915), 113 L. T. 928. 

3879. .]— In cases where 

a decree for the restitution of conjugal rights is 
made against a resp. who is on active service with 
TIis Majesty’s forces the decree will be drawn up, 
but ordered to lie in the. office until the ct. gives 
further directions as to its service. — Dang v. 
Dang (1915). 113 D. T. 928; 31 T. D. R. 467; 
59 Sol. Jo. 561. 

Annotation : - Distd. Turner v. Turner, II9J6] 1*. 30G. 

Service of written demand for return to cohabi- 
tation.] — See Sect. 5, sub-sect. 1, D., ante. 

3880. Whether leave of court essential.] — 
Where a sealed copy of a petition for the restitu- 
tion of conjugal rights As a copy of the citation 
had been duly served upon resp., then resident in 
Ireland, the ct. granted a decree, although no leave 
had been previously obtained for service out of 
the jurisdiction. — Bijukley v. Buckley (1912), 
107 D. T. 590 ; 57 Sol. Jo. 9. 

3881. Where service effected abroad —Order made 
setting aside service.] — Chichester v. Chichester 
(1885), 10 P. D. 186 ; 31 W. R. 65. 

Annotations Refd. Dicks r. Dicks, [1899] P. 275 ; Dc 
Gasquet James v. Mecklenburg-Schwerin, [1914] P. 53. 

3882. .] — De Gasquet James (Coun 

tess) v. Mecklenburg-Schwerin (Duke), No. 
3871, ante. 

(e) In Suits for Nullity of Marriage. 

See Matrimonial Causes Rules, 1924, r. 10 ; 
A, generally , Practice. 

Jurisdiction of court as to nullity proceedings, 
see Conflict of Laws, Vol. XI., p. 428, Nos. 

3883. Personal service abroad. Tenducci’s 
Case (1775), cited in 3 PhiJlitu. at p. 595 ; 161 
E. R. 1425. 

Annotations : — Consd. Yolverlon v. Yelverton (1859), Sen. 
& Sm. 49. Reid. Collett v. Collett (1843), 3 Cult. 72G ; 
PttRent v. Dawcnt (1849), 7 Notes of Cukch, 12G; H. (falsely 
called 0—) v. C (I860), 29 L. J. P. M. & A. 81. 

E. Substituted Service. 

(a) When Granted. 

i. In Suits for Dissolution of Marriage. 

Sec Matrimonial Causes Rules, 1924, r. 9. 

3884. Respondent's address withheld.] — A wife 
tiled a petition for dissolution of marriage, but 
was unable to effect personal service of the cita- 
tion, etc., in consequence of resp. having gone 
abroad, but whither she knew not. A. knowing 
where resp. was, though refusing to give his 
address, forwarded to him, by post-, an office copy 
Si a plain copy of the petition, Si two copies of the 


PART XIII. SECT. 8, SUB-SECT. 5.— 
E. (a) i. 

c. General rule .] — An order for sub- 
stituted service in divorce proceed- 


slioulcl not bo made unless there 
is reasonable ground for supposing 
that the modo of eervico ordered will 
bring the proceedings to the knowledge 


of the party to be served. — L odgk v. 
Lodge (190G), 2G N. Z. L. It. 385 — 

N.Z. 

d. Power of local master to order . J 
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Hi 

citation. Reap, returned, by post, to A. the plain 
copy of the petition & one of the copies of the 
citation, on which were indorsed memoranda signed 
by him, acknowledging the receipt of the office copy 
of the petition, & also a copy of the citation. Resp. 
not having entered an appearance, petitioner 
was allowed to proceed without further service. — 
Chandler v. Chandler (1858), 28 L. J. P. &M. 0. 

3885. Failure to trace whereabouts after reason- 
able efforts.] — Cook v. Cook & Quaile, No. 3854, 
ante. 

3886. — - — .] — The service of the citation upon 
co-resp. will be dispensed with if, after a sufficient 
search, he cannot be found. — P arker v. Parker 
& MacLeod (1850), 5 Jur. N. S. 103. 

3887. .] — Where every reasonable effort 

has been made to trace resp. for the purpose of 
effecting a personal service of the citation & peti- 
tion in a matrimonial suit, but without success, 
the ct. will dispense with such personal service. 
— Apple yard v. Appleyard & Smith (1875), 
L. R. 3 P. & P. 257. 

3888. .1 — Though the fact that resp.’s 

whereabouts cannot be discovered may be due to 
petitioner’s delay in bringing his petition, substi- 
tuted service of the petition & citation may be 
allowed. — Jenson v. Jenson (1898), 78 L. T. 704. 

3889. Respondent abroad — Address unknown — 
Necessity to show that attempts at discovery made.] 
- To entitle petitioner, in a suit for dissolution 
of marriage, to proceed without personal service 
of a citation, it is not sufficient to show that resp. 
is abroad, Sc that petitioner does not know where 
he is ; some attempt should be made to discover 
A serve him. — Sudlow v. Sudlow (1858), 28 
L. J. P. & M. 1. 

3890. — - — .] — Cook v. Cook «fc 

Quaile, No. 3854, ante. 

3891. Probability of being in definite place 

—Personal service not impossible.] — An applica- 
tion on behalf of a w T ife, who had presented a 
petition for dissolution of marriage, that a sub- 
stitutional service of the citation on the father of 
her husband should be allowed, on the ground that 
she did not know r her husband's address, but that 
his father was in communication with him, was 
rejected by the Judge Ordinary, as it appeared 
probable that the husband was in New York, Sc 
the impossibility of serving him personally was not 
made out. 

Qu. : whether the Judge Ordinary has power 
to dispense with personal service of the citation 
in a proceeding for dissolution of marriage. — 
Rowbotham v. Rowbotham (1858), 1 Sw. Sc 
Tr. 73 ; 30 L. T. O. S. 320 ; 0 W. R. 328 ; 104 
E. H. 035 ; .sub nom. Robotiiam v. Robotham, 
27 L. J. P. A M. 33 ; 4 Jur. N. S. 148. 

3892. Right of action against process server 

by lex loci.] — In a petition for divorce it appeared 
that resp. & co-resp. were residing together abroad. 
Sc that by the law of the place where they resided 
co-resp., a foreigner, had a right of action against 
any person serving him wdth English process : — 
Held. : the citation might be served on co-resp. 
by inclosing it in a registered letter addressed to 
him, another copy being sent to resp. so as to make 
it more probable that it would come to his know- 
ledge. — Trubner v. Trubner & Cristiani (1889), 
15 P. D. 24 ; 59 L. J. P. 56 ; 62 L. T. 186 ; 54 
J. P. 167 ; 38 W. R. 404. 


3893. Refusal of foreign authorities to serve 
or allow service.] — Co-resp. in a suit for dissolution 
of marriage was resident in a sanatorium in the 
Canton of Neufchatel in Switzerland. The prin- 
cipal of such sanatorium refused to serve him with 
the citation & petition, or to allow him to be served 
with them. The Procureur- General of Neufchatel 
stated that service must be effected through a 
diplomatic source, but the Foreign Office refused 
to act in the matter except under an order of 
the ct. It was show n on affidavit that the mother 
Sc uncle of co-resp. resided in Switzerland, Sc that 
petitioner w r as acquainted with their addresses. 
The ct., after observing that the usual practice 
was to serve through the foreign tribunal, made 
an order for the service of the citation Sc petition 
on co-resp. by registered letters addressed to his 
mother Sc uncle. — Stumpel v. Stumpel Sc Zepfel 
(1900), 70 L. J. P. 6 ; 17 T. L. R. 17. 

3894. Letters of request refused.] — Where, 

upon a citation Sc petition for dissolution of mar- 
riage, it appealed that resp. & co-resp. were known 
to be residing at certain addresses in Portugal, 
the ct., after letters of request had been applied 
for & refused, dispensed with personal service & 
ordered substituted service to be effected by 
registered letters. — W ray v. Wray & D’ Almeida, 
[1901] P. 132 ; 70 L. J. P. 32 ; 84 L. T. 04; 17 
T. L. R. 212. 

Annotation : — Refd. llaymcnt v. Daymen I, & Stuart., Chap- 
man v. Chapman &. Bnist, 1 1 S) 1 0 J 1\ 271. 

3895 . Active service.] — Turner*’. Turner, 

No. 3863, ante. 

3896. Co-respondent’s name unknown — Citation 
in name known to respondent.] — Nicolas v . 
Nicolas, No. 3807, ante. 

ii. In Suits for Judicial Separation. 

See Matrimonial Causes Rules, 1924, r. 9. 

3897. Respondent’s address unknown — After due 
inquiries made — Affidavits in support.] — In a suit 
by the wife for judicial separation, application 
having been made for an order that service of the 
citation Sc copy of the pet ition upon the father of 
the husband should be deemed good service, upon 
affidavits which stated that the wife did not know’ 
where the husband was, Sc that his father, though 
it was believed he knew iiis address, would not dis- 
close it. Sc that the wife had last heard from her 
husband in 1854, when he wrote to her ; the Judge 
Ordinary refused to make the order without an 
affidavit that inquiries had been made for the hus- 
band at the place from which the letter was ad- 
dressed, but subsequently granted it on an affi- 
davit that such inquiries had been made there, 
Sc that he had left &, gone to another place which 
lie hod also left. Sc that the person in whose 
employ he had been at the latter place did not 
know whither he had gone. - -Lacey ?\ Lacey 
(1858), 28 L. J. P. Sc M. 24. 

iii. In Suits for Restitution of Conjugal Rights. 

See Matrimonial Causes Rules, 1924, r. 9. 

Service of written demand for return to cohabi- 
tation.] — See Sect. 5, sub-sect. 1, 1)., ante. 

3898. Power to order substituted service — Of 
demand, petition & decree.] — Palmer v . Palmer, 
Re Thomas, son’s Petition, No. 4767, post. 

3899. When court will order — Respondent’s 
address unknown — Service on solicitor.] — Waters 
v. Waters, No. 2445, ante. 

3900. Respondent’s address withheld.] — 

If the ct. is satisfied that the residence of an in- 

(1922), 03 D. L. R. 279 ; 15 Sask. L. It. 
132 ; [1922] 1 W. W. R. 221.— CAN. 


-—The making of an order for substitu- a divorce action is within the jurisdic- 
tional service of the writ of summons in tion of a local master. — S. v. 3. & H. 
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tended resp. is wilfully kept from the knowledge 
of petitioner, it will order substituted service of 
the demand for cohabitation required by Addi- 
tional Rules & Regulations, Jan. 30, 1809, r. 175, 
as veil as of the petition <fc citation. — lie Siieehy 
(1870), 1 P. I). 423 ; sub nom, O’Hheehy v. 
O’Sheehy, 34 L. T. 307. 

Annotation : — Apld. Palmer v. Palmer (1921), 125 L. T. 86d. 

3901. Service on solicitor.] — In a suit 

by the husband for restitution of conjugal rights, 
a decree was made that the wife should return to 
cohabitation. The wife was abroad ; her address 
was kept secret by her friends, & personal service 
of the decree could not be effected. Substituted 
service on her attorney was in consequence 
allowed, & the decree remaining unobeyed, the 
ct., without requiring a previous writ of attach- 
ment to issue*, granted a writ of sequestration 
against the wife’s separate estate!, for the purpose 
of enforcing obedience to its order. — Miller v. 
Miller (1870), L. R. 2 P. & D. 51 ; 39 L. J . P. & M. 
38 ; 22 L. T. 418 ; 18 W. R. 585. 

Annotations : — Mentd. Alien v. Allen (1885), 10 P. 1). 187 ; 

Hyde v. Hyde (1888), 13 P. D. 1G6; It. v. Wigand, Re 

Wigand (1913), 82 L. J. K. B. 735. 

(b) Application for Loam to Effect, 

See Matrimonial Causes Rules, 1924, rr. 12, 13. 

3902. Affidavit in support — Necessity for — By 
petitioner.] — On an application to allow substituted 
service of a petition on a co-resp., there should be 
an affidavit by petitioner. — Williams v. Williams 
& Pocock, [1 890] P. 153 ; 05 L. J. P. 98. 

3903. Respondent’s address unknown.] — 

Lacey v. Lacey, No. 3897, ante . 

3904. .] — An affidavit by petitioner 

of liis ignorance of the address of the parties !o 
be served should be filed with applications for 
substituted service. — M artin v. Martin & Velle- 
man (1898), 78 L. T. 170. 

3905. Divorce bill — Time for making application.] 
— In proceedings upon a divorce bill application 
was made in May, 1880, to dispense with personal 
service on resp. on the ground that his address 
was unknown to petitioner, that a solr. who had 
previously acted for the resp. had admitted that 
lie knew of his address but had refused to divulge 
it & that resp. had been last heard of in Feb. 1880, 
being then at Montreal, in Canada : — Held : the 
application was premature, <te must be refused. — 
Lifford’s Divorce Bill (1SS0), 12 App. Cas. 
301,11. L. 


(e) Methods of Substituted Service, 
i. In General . 

See Matrimonial Causes Rules, 1924, rr. 11, 12. 

3906. Service at address in appearance book.] — 
Nuttall v. Nutt all, No. 4191, post, 

3907. Last known address.] — Nuttall v. Nut- 
tall, No. 4191, post, 

3908. Servioe on relations.] — Stumpel v, 
Stumpel & Zepfel, No. 3893, ante. 


ii. By lie (p sieved Post. 

3909. Service complete on proof of receipt by 
respondent.]— -The ct. made an order for sub- 
stituted service of a divorce petition & citation 


upon a husband by registered letter ; but directed 
that such service should not be treated as com- 
plete service until the ct. should be satisfied that 
the letter was actually received by the proposed 
resp.— Cox v. Cox (1889), 61 L. T. 698. 

3910. Respondent abroad — Protected by foreign 
law from service.] — Trubner v . Trubner & Cris- 
tiani, No. 3892, ante. 

3911. Refusal of authorities to serve or 

allow service — Service on relations.] — Stumpel v . 
Stumpel & Zispfel, No. 3893, ante . 

3912. Letters of request refused.] — Wray 

v. Wray & D’Almeida, No. 3894, ante. 

3913. Active service.] — Turner i Tur- 

ner, No. 3863, ante. 

Bp Advertisement in the Press. 

See Matrimonial Causes Rules, 1924, r. 12. 

3914. Respondent’s address unknown — Fruitless 
inquiries made.] — Where the husband had had no 
tidings of his wife, who left him in 1850, except 
as living with the adulterer in 1851, & could gain 
no information of her by inquiring of her relations 
or at the places she was last supposed Id have 
been at, the ct. directed the citation to be left 
in the registry, & advertisements of that fact to 
he inserted in newspapers. — Peckover v. Peck- 
over & Jolly (1858), 1 Sw. & Tr. 219 ; 31 
L. T. O. 8. 269 ; 1 64 E. R. 700. 

Annotation: — Folld. Apployard v. Appleyard (1875), L. R. 

3 1\ & 1). 257. 

3915. Co-respondent’s name unknown — Service 
by advertisement in name given.] — Nicolas v . 
Nicolas, No. 3807, ante. 

3916. Sufficiency of insertions — Twice with the 
Interval of a week.] — (1 ) When an order has been 
made, dispensing with personal service upon a 
resp., a copy of it should be brought in with the 
other papers, when the ct. is moved to direct the 
mode of trial. 

(2) The insertion in a newspaper of advertise- 
ments on the 7th & 1 1th of a month, is a sufficient 
compliance with an order to advertise twice with the 
interval of a week.— Elsley r. Elsley, Beaciiam 
& Bagshaw (1863), 32 L. J. P. M. & A. 145. 

Re-service of amended petitions.] — See Sub-sect. 
3, J., ante. 


F . Proof of Service — Affidavits. 

See Matrimonial Causes Rules, 1924, rr. 11, 13, 
14. 

3917. Affidavit of service — Contents — Delivery 
of certiiled copy of petition.] — The original cita- 
tion, together with a copy, as also a certified copy 
of the petition, were forwarded to Australia, with 
full directions, for service on resp. On the return 
of the citation it was found that the affidavit of 
service made no mention of the certified copy of 
the petition having been left with resp. : — Held : 
nevertheless pltf. might proceed to prove her 
petition. — Moon v. Moon (1859), 5 Jur. N. 8. 1365. 

3918. Allegation that party served is 

party to suit.] — Ail affidavit of service of the cita- 
tion, etc., should allege that the party served is a 
resp. in the suit. — T emple v. Temple & La in a 
(1861), 31 L. J. P. M. & A. 34. 


PART XIII. SECT. 8, SUB-SECT. 6.— 
E. (o) iii. 

e. Form, of advertisement — Where to 
be circulated .) — If an application for 
leave to advertise a petition for dis- 
solution of marriage in lieu of service is 
granted, the advertisement should be 
circulated in the district where resp. 
most acquaintances, & should 


contain a footnote requesting friends 
to bring it to resp.’s notice. — H uklf.y 
v. Hurley (1909), 28 N. Z. L. R. 725.— 

N.Z. 

PART XIII. SECT. 8, SUB SECT. 5.— F. 

39171. Affidavit of service— Contents— 
Delivery of certified copy of petition .] — 
Where the affidavit oi service on resp. 


6tates that the deponent served “ a 
certified copy of t ho petition under the 
seal of the ct.” & that “ a true copy 
of winch petition ... is hereunto 
annexed,'* these statements are not 
inconsistent. — Upton v. Upton, [1924] 

2 W. W. R. 1092 ; 34 Man. L. R. 333 ; 

3 I). L. R. 975.— CAN. 
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Sect. 8. — Institution, and defence of proceedings : 

Sub -sect. 5, F. G. ; sub-sects. 0 dfc 7 , A . B .] 

3919. Identification of party served.] — 

It is necessary that the person who serves the 
petition & citation on resp. & co-resp. should have 
resp. & co-resp. properly identified to him, & he 
must depose to this fact in his affidavit of service. 

Smith v. Smith & Armstrong (1919), 64 Sol. Jo. 

3920. No appearance of respon- 
dents.]— -In all cases in which a party served with 
the petition, whether resp. or co-resp., does not. 
appear, the affidavit of service must prove the 
identity of the person served with the party to the 
action. If the affidavit fails to do this, the identity 
must be proved at the hearing. — Spendley v . 
Spendley & Goard, Hobbs v . Hobbs, [1920] P. 
40; 89 L. J. P. 64, 80 ; 122 L. T. 404 ; 36 T. L. It. 
121, 187. 

3921. Definite statement of service — 

Reference to indorsement of service on citation 
insufficient.] — An affidavit of service of a citation 
which refers to the certificate of service indorsed 
on the citation, & states that such indorsement 
is true, is insufficient. It should state in terms 
that the citation was served. — H igh v. Kicii 
(1863), 32 L. J. P. M. & A. 77. 

3922. Identification of citation served.] 

— In a matrimonial suit, an affidavit of service 
which stated that deponent had served resp. with 
“ a citation against the above-named resp., bearing 
date,” etc., was rejected for not stating that it 
was the citation in the suit. —Dick v . Dick (1863), 
32 L. J. P. M. & A. 94, n. 

3923. Service of divorce bill — Affidavit of per- 
sonal service out of the jurisdiction — Whether 
received in lieu of personal attendance — Petitioner 
in poor circumstances.] — Kesp. in a divorce bill 
being out of the jurisdiction & petitioner in poor 
circumstances, the House of Lords dispensed with 
the attendance at the bar of a witness to prove 
personal service of the bill & the several orders of 
the House on resp., & ordered that an affida\it 
proving such personal service, & sworn under 
18 & 19 Viet. c. 42, before the British minister or 
consul at the place where resp. resided should be 
deemed sufficient proof of such service. — Joynt’s 
Divorce Bill (1888), 13 App. Gas. 741, II. L. 

3924. Admission by respondent — By identified 
signature in citation.] — The duly identified signa- 
ture of resp. in the citation admitting service, is, 
in general, sufficient proof of service. — Alton v. 
Alton (1920), 64 Sol. Jo. 308. 

3925. Signed admission.]— In suits for 

dissolution of marriage, after non-compliance with 
a decree for restitution of conjugal rights, the ct. 


will not in all cases insist on oral proof of service 
of the restitution decree by the person who served 
the decree, but the fact of service may be proved 
by proof of an admission of service signed by 
resp. — Drogheda (Countess) v . Drogheda 
(Earl) (1921), 38 T. L. R. 113. 

3926. Oral proof of service — Necessity for.] — 
In suits for dissolution of marriage, after non- 
compliance with a decree for restitution of con- 
jugal rights, the person who served the decree for 
restitution on resp. should be called to prove that 
fact. — Pearmain v . Pearmain (1921), 126 L. T. 
223 ; 38 T. L. R. 21. 

Annotation : — Expld. Drogheda v. Drogheda (1921), 38 

T. L. 11. 113. 

3927. .] — Drogheda (Countess) v . 

Drogheda (Earl), No. 3925, ante. 

G. Dispensation with Service. 

Substituted service in lieu of personal service, 
see Sub-sect. 5, E., ante. 

3928. Whether leave to dispense with service 
essential —Death of party to be served— Petition 
for damages only.] — A mot ion for leave to dispense 
with service on the wife of a husband’s petition for 
damages only, in a case in which the wife has died, 
is unnecessary. — Kent v. Atkinson (1922), 127 
L. T. 559 : subsequent proceedings , [1923 j P. 142. 

3929. Order made on ground of inability to trace 
respondents — Rescinded on subsequent discovery.] 
— Worth v. Worth (1859), Sea. & 8m. 109. 


Sub-sect. 0. - Filing. 

See Matrimonial Causes Rules, 1924, r. 11. 

3930. Necessity for return & filing of citation — 
Although personal service dispensed with.] — (1) 

The citation must be returned into & filed in the 
registry, even when personal service has been 
dispensed with, before the ct. will give directions 
as to the mode of trial. 

I cannot accede to this application. I think I 
ought not to depart from the old practice in the 
registry. According to the old practice the pro- 
ceedings could not go on until the citation had been 
returned. The requiring the citation to be re- 
turned is not a mere matter of form, it is necessary 
in order that evidence may be preserved that the 
proper steps have been taken. There would be 
nothing to show in the registry that a citation had 
ever issued, unless it were returned & filed {per 
Cur.). 

(2) Where the only witnesses to the acts of 
adultery relied upon are resident in a brothel, 
there is consequently a risk of their evidence being 


3919 i. — ■ — Identification of 

party served.]— Upton r. Uirro.v, (1924] 

2 W. \V. It. 1092 ; 34 Man. L. It. 333 ; 

3 J). L. It. 975 — CAN. 

3919 ii. — — — .] — in a suit 

for dissolution of inarriuge where there 
is no appearance of resp., the ct. will 
insist on proof of the identity of the 
latter with the person served with the 
summons 6c petition before making a 
decree. — J elly r. Jelly (1902), 22 
N. Z. L. It. 550. — N.Z. 

3926 i. Oral proof of sendee — Neces- 
sity for .] — In divorce proceedings, where 
resp. does not appear, it is not a. safe 
practice to rely on an affidavit of ser- 
vice, for if there is doubt the cl. will 
require oral evidence of the service of 
the citation. — Hendejuson v. Hen l>er - 
bon (1885), 4 N. Z. L. It. 211 (8. C.).— 
N.Z. 

PART XIII. SECT. 8, SUB-SECT. 5.- G. 

f. Order made on ground of in- 


ainlity to trace respondents. V — 8erv.ee of 
citation upon reHp. or co-rosp. may be 
dispensed w ith if after a bond fide effort 
has been made to trace them, they 
cannot, be found.— Parker v. Parker 
Sc Gorht (1922), 30 B. C. it. 500.— 
CAN. 


g. Applieat ion to dispense, with 
service. — Affidavit in support — acquire- 
ments of. j — Where an application is 
made to dispense with personal service 
of the writ of summons Sc petition in a 
suit for dissolution of marriage an 
affidavit by petitioner is neeessa ry, Sc 
his statements must, bo corroborated 
by the affidavit or affidavits of some 
reputable independent person or per- 
sons, Sc the affidavits must show suffi- 
cient facts to satisfy the judge that 
every effort lias been made to lind out- 
resp. & to give him or her an oppor- 
tunity of appearing. & must show with 
particularity the inquiries that have 


been made. Sc from whom they have 
been made, & that a reasonable search 
has been made to discover the where- 
abouts of resp. in t he place where he 
or she was last heard of.- —Boyd v. 
Boyd, Hutchinson v. Hutchinson, 
Wellbmax v. Wellsaian (1905), 25 
N. Z. L. II. 2G0— N.Z. 

h. Principles on which exercised .] — 
Although the ct. has power to dis- 
pense with service of a petition for 
dissolution of marriage on the ground 
of adultery on a co-resp., who is beyond 
tiie jurisdict ion, even ugainst Ida wish, 
Sc although he does not submit to the 
jurisdiction, that# power ought not 
under ordinary circumstances to be 
exercised, for the co-resp. is entitled 
to have the charge made against him 
brought to his knowledge in order that 
lie may have an opportunity of denying 
it.-- Huiibard v. Hubbard (1909), 28 
N. Z. L. K. 551.— N.Z. 
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lost, the ct. will allow a commission to issue for 
their immediate examination. 

(3) In the absence of resps., the ct., & not 
petitioner, should select the comr. before whom 
the evidence is to be taken. — Cooke v. Cooke & 
Quaile (1859), 2 Sw. A Tr. 50 : 28 L. J. I\ A M. 
37 ; 23 J. I\ 72 ; 104 E. R. 910. 

3931. Indorsement of service — Power of court 
to dispense with.] — A citation cannot be filed in 
the registry without an indorsement thereon of 
personal service, as required by Rule 13 ; but 
the ct. can dispense with that rule, A direct the 
citation to be filed, notwithstanding the absence 
of such indorsement. — Cogiiill v. Cogiiill A 
Lauriero (1805), L. R. 1 P. A T > . 26 ; 35 L. J. P. 
A M. 32. 

3932. Lost citation- -Loss by petitioner — Filing of 
duplicate.] — The citation was personally served on 
resp. by petitioner’s attorney, but the clerk who 
was directed to file it with certificate of service in 
the registry misappropriated the fee A lost the 
citation. The ct. ordered a duplicate to be filed 
in the registry. — Ohillcott v. Ciiillcott A Smith 
(1873), 43 L. .T. P. & M. 8 ; 29 L. T. 548 ; 22 W. R. 
J 00. 

3933. Dispensation with llling — Proof 

of service.] — The ct. will not make an order dis- 
pensing with the necessity for the return of a 
citation into the registry as required by Rule 14, 
even where it is satisfied that the original cita- 
tions have been lost by the carelessness or fraud 
of a defaulting solr., without proof of the service 
thereof upon both resp. & co-resp. — Pkrret r. 
Ferret A Allt (1870), 35 L. T. 910. 

3934. Alleged loss in registry— Refusal of 

certificate by registrar.]— In a case where, after 
repeated searches in the principal Probate Registry 
at Somerset House, t he original citation could not 
be found, A a clerk to the solr., who was, at the 
time of the alleged service on resp., acting for 
petitioner, made an affidavit setting out the facts 
A stating that, on the day following the alleged 
service, he lodged the original citation in the 
principal registry, the registrar, after personally 
cross-examining the said clerk as to his affidavit, 
refused to certify that the case was in order A 
ready for trial. On appeal to the judge, upon 
motion Held : the registrar was right in re- 
fusing his certificate,— Cridland v. Cridland 
(1889), GO L. T. 398. 

3935. Order made of change of solicitor — Must be 
drawn up & filed — Before new solicitor can take 
steps.] — Where an order has been made for the 
change of the attorney in a suit, the order must be 
drawn up A filed in the registry, before any step 
can be taken by the fresh attorney. — Grice v. 
Grice A Penfold (1803), 32 L. J. P. M. A A. 134. 


Sub-sect. 7. — Appearance. 

A. In General . 

See Matrimonial Causes Rules, 1924, rr. 15, 1G. 

Notice to appear — Necessity for indorsement on 
petition.] — See Matrimonial Causes Rules, 1924, 
r. 2. 

3936. Effect of appearance without answer — No 
right of audience.] — (1) When co-resp. has ap- 
peared to the citation, but has given in no answer 
to the petition, he cannot be heard even on the 
question of costs. 

(2) In decreeing dissolution of marriage, on the 
ground of the wife’s adultery, the ct. has no power, 
under Matrimonial Causes Act, 1857 (c. 85), s. 45, 
to alter a settlement made on the marriage. — 


Norrts v. Norris & Gyles (1858), 1 Sw. & Tr. 
174 ; 27 L. ,T. P. & M. 72 ; 31 L. T. O. S. 139 ; G 
W. R. 640 ; 164 E. R. 680. 

Annotations : — As to (2) Expld. Micbell v. MIchell, [1891 1 P. 

208. Consd. Morgan v. Morgan & Kirby, [1923] P. 1. 

Reid. Loraino v. Loraino & Murphy, 11912] 1\ 80. 

3937. .] — A co-resp. who has appeared 

but not answered is not entitled to cross-examine 
witnesses, or to address the jury on the question 
of damages ; but the ct. will allow him on the 
close of the case, A with reference to the question 
of costs, to examine the witnesses as to his know- 
ledge that resp. was a married woman. — Lyne v. 
Lyne A Blackney (1807), L. R. 1 P. & D. 508 ; 
37 L. J. P. & M. 9 ; 17 L. T. 297 ; 16 W. R. 159. 

Annotation : — Mentd. Bernstein v. Bernstein, (1893] P. 292. 

3938. Appearance after long delay.] — A petition 
for dissolution had been filed so far back as 1807, 
A co-resp. had not answered. He had been living 
abroad, A was ent irely without means. In order 
that he might be heard as to costs, the ct. now 
allowed him to come in A file an answer, on the 
condition that it should simply traverse the 
petition. — Rowland v. Rowland Sc Miles (1870), 
21 L. T. 733. 

3939. Appearance by wrong co-respondent.] — 

A husband’s divorce petition alleged that resp. 
had committed adultery with one E., who was 
named as co-resp. W., the father of E., was 
served with the petition Sc citation, but F. took the 
papers to a solr. A an appearance was entered for 
F. An amended petition was served on F. The 
evidence showed that W., & not F., had committed 
adultery with resp. : — Held : the appearance for 
F. was a nullity, & as no appearance had been 
entered for W. the case against him was un- 
defended. — Dillon v. Dillon, Lester, & Cham- 
berlain (1920), 3G T. L. R. 250. 

Effect of intervention by King’s Proctor — Non- 
disclosure of material facts — Right of respondent 6c 
co-respondent to appear.] — See No. 3845, ante. 

B. Time for Appearance. 

See Matrimonial Causes Rules, 1924, rr. 2, 10 A. 

3940. Within twenty-one days of service of 
citation.] — An appearance may be entered in a 
matrimonial suit at any time within twenty-one 
days of the service of the citation. — Child v. 
Child (18G4), 3 Sw. A Tr. 537 ; 33 L. J. P. M. A A. 
150 ; 12 W. R. 992 ; 1G4 E. R. 1384. 

3941. Time mentioned in citation — Eight days — 
Motion for directions before expiry of time for 
answer.] — If a resp. does not enter an appearance 
within the time (generally eight days) named in 
the citation, petitioner can move for directions 
as to the mode of trial without waiting for the 
expiration of the time (twenty-one days) allowed 
by Rule 28 for filing an answer. — Wood v. Wood 
A Hutchins (18GG), L. R. 1 P. A I). 266 ; 30 
L. J. P. A M. 48 ; 15 L. T. 418. 

3942. Not day before trial of issue .1 — An issue 
raised by resp. in a suit by the husband for dis- 
solution of marriage, in which damages were 
claimed against co-resp., having been set down for 
trial by a jury, the ct. refused to allow co-resp., on 
the day previous to that fixed for the trial, to enter 
an appearance, on the ground that the application 
was then too late. — Pounsford v. Pounsford A 
Bulpin (1861), 30 L. J. P. M. A A. 188. 

3943. Conditional leave to appear after expiration 
of time— Respondent prevented by poverty from 
appearing earlier — Costs not taxed against peti- 
tioner.] — In a suit, by the husband, for dissolution 
of marriage the wife did not appear. Co-resp. 
filed an answer, A the issue raised was set down 
for trial. The ct. subsequently allowed the wife 
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Sect 8. — Institution and defence of proceedings; 
Sub -sect. 7, B., C. & I). ; sub -sect. 8, A. & BS\ 

to enter an appearance upon an affidavit by her 
denying the adultery, A stating that she had been 
prevented by poverty from appealing earlier, but 
directed that the costs should not be taxed against 
the husband. — Bent v. Bent A Footman (1861), 
30 L. J. P. M. A A. 160. 

3944. Co-respondent ignorant of suit — 

Security for costs.] — Stone v. Stone A Appleton, 
No. 5246, post . 

3945. Confrontation for identification.] — 

Besp. was allowed to appear A answer, after 
the expiration of the time for entering an appear- 
ance, on condition that she would allow herself 
to be confronted with the witnesses for petitioner, 
for the purpose of being identified .-—IIindmarkii 
r. 1J indmarsh A IIussey (1865), L. It. 1 P. A 1). 
21 ; 35 L. J . 1\ A M. 31. 


C. Absolute Appearance . 

See, generally , Practice. 

3946. Effect of — Submission to jurisdiction — 
Further time to answer.] — Zyuklinski v . Zyck- 
UN ski, No. 3952, post. 

3947. Objection at trial.] — A resp. in 

a suit for dissolution of marriage having entered 
an absolute appearance, cannot afterwards plead 
to the jurisdiction of the ct., nor can she raise 
such objection by act on petition. 

Jf a resp. intends to plead to the jurisdiction of 
the ct., she should appear under protest. 

Semble : at the hearing she may, notwith- 
standing object to the jurisdiction. — F orster v. 
Forster A Berridge (1862), 3 Sw. A Tr. 144; 
81 L. J. I\ M. 6c A. 185 ; 9 L. T. 147 ; 164 K. It. 
1229. 

A U notations Folld. Uarstin r. Carotin (1806), 4 Sw. A Tr. 
73 ; Wilson v. Wilson (JS71), L. R. 2 1*. A 1>. 341. Refd. 
Le Sueur r. Le Sueur (1870), 1 1'. ]). 130. 

3948. Amendment of appearance.! 

A resp. who appears absolutely thereby admits 
the jurisdiction of the ct., A cannot afterwards 
amend his appearance in order to plead to the 
jurisdiction. — G Austin v. Oarstin (1865), 4 

Sw. A Tr. 73 ; 34 L. J. P. M. A A. 45 ; 13 W. It. 
508; 164 E. It. 1413. 

A /mutations : Refd. (’uvoiuUkIi v. Cavendish A Roche- 
foucauld (1800), I 6 W. R. J 82. Mentd. Gordon r. 
Gordon, [11104 \ 1*. 103. 

3949. Delay in filing answer on 

merits.] — Wilson v . Wilson A Howell, No. 2325, 
ante. 

3950. — Dismissal from suit.] — A co- 

resp., after entering an appearance uncondition- 
ally, filed an answer alleging that his domicil was 
Herman, that the adultery charged, if committed 
at all, Wius committed in Germany, A that the 
citation had been served on him in the United 
States A claiming to be dismissed from the suit : — 
Held : the co-resp. might be dismissed from the 
suit, but as he had not taken the earliest oppor- 
tunity of disputing the jurisdiction, he was 
entitled only to his costs of appea ranee. — G range 
v. Grange A Akendt, [1892] P. 245 ; 61 L. J. P. 
125 ; 67 L. T. 360. 

Annotations : — Folld. Baker v . Baker, Baker v. Baker & 
Dwyer (1908), 24 T. L. It. 493. Refd. R&yment v. 
Ray me nt A Stuart, Chapman v. Chapman A Buitd, 
11910] P. 271. 

3951. .] — Baker v . Baker, 

Baker v. Baker A Dwyer, No. 3829, ante. 

.] — See, further , Conflict of Laws, 

Vol. XT., pp. 423, 425, 426, Nos. 890-892, 911- 
913. 


D. Appearance under Protest. 

See Matrimonial Causes Buies, 1924, r. 16 B. 

3952. General rule.] — According to the practice 
of the Ecclesiastical Courts an objection to the 
jurisdiction might be taken at any time, though 
it was more usual that it should be taken at the 
commencement of the proceedings. The proper 
course for a resp. who intends to object to the 
jurisdiction is to appear under protest, A if he 
wishes for time to plead to the jurisdiction to 
apply expressly for time to do so. 

Wife filed petition for dissolution of marriage 
which was served on the husband, who appeared 
absolutely, A obtained further time to answer. 
He filed an answer, objecting to the jurisdiction 
of the ct. by reason of his want of an English 
domicil, A the incapacity of petitioner to institute 
a suit in her own name by reason of her infancy. 
On motion to take this answer off the file : — If eld : 
it was too late for resp. to raise such objection. 

A minor should sue by guardian A not by 
attorney. — Z ycklinski v. Zycklinski (1862), 2 
Sw. A Tr. 420 ; 31 L. J. P. M. A A. 37 ; 5 L. T. 
690; 161 E. B. 1059. 

Annotation : — Folld. Wilson r. Wilson A Howell (1871), 

L. R. 2 I’. & I>. 341. 

3953. Application to set aside service out of 
jurisdiction' — Submission to jurisdiction.] — Pltf. 
brought an action against deft, in the High Ct. 
of the Isle of Man claiming damages for crim. con. 
with pltf. *s w r ife. Deft, was at no material time 
domiciled or resident in the Isle of Man. Pltf. 
obtained leave to serve deft, with a writ of 
summons out of the jurisdiction A deft, was duly 
served with a writ in England. Deft, subse- 
quently appeared “ conditionally ” A applied to 
the ct. to set aside the order for service out of 
the jurisdiction A the writ on the ground {inter 
alia) that deft, was domiciled in England. The 
ct. dismissed the application. Deft, took no 
further part in the proceedings A pltf. eventually 
recovered judgment in the action for damages A 
costs. Pltf. then brought this action against 
deft, to enforce the judgment : — - Held : deft, by 
reason of his application to the Isle of Man Ct. 
had voluntarily submitted to the jurisdiction of 
that ct. A the judgment was, therefore*, enforce- 
able against him in England. — Harris v. Taylor, 
119151 2 K. B. 580 ; 84 L. J. K. B. 1839 ; 113 
L. T. 221, O. A. 

Annotation : - Mentd. Moivlunil v Kley, Klcy r. IMoruhnul, 

1 1 91(1 J 1 K. B. 86. 

3954. By co-respondent— Plea to jurisdiction - 
Application to dismiss from suit.] — On a petition 
for dissolution of marriage brought by the husband, 
resp. appeared absolutely, co-resp. under protest.. 
Co-resp. filed an act on petition, in which ho set 
out facts to show that the ct. had no jurisdiction 
to entertain the suit. Petitioner filed an answer 
thereto ; A there was a replication ; A the act 
on petition was set down for hearing. Petitioner 
then applied to the ct. to be allowed to withdraw 
his answer to the act on petition, A that co-resp. 
should be dismissed from the suit on the payment 
of his costs. The ct. granted the application, 
notwithstanding the opposition of co-resp. — 
Wilson v. Wilson A Howell (1872), L. B. 2 
P. D. 353 ; 41 L. J. P. A M. 33 ; 20 L. T. 139 ; 
20 W. B. 373. 

Annotations : — Refd. Grange r. Grange, [1892] P. 246; 

Rayinent v. Rayment & Stuart, Chapman v. Chapman 

A Buist, [1910J T. 271. 

.1 — See, further, Conflict of Laws, 

Vol. XI., p. 425, Nos. 908-910. 

3955. By husband — Plea to jurisdiction — Wife's 

costs.] — A husband cannot refuse to pay A give 
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security for his wife’s costs of divorce suit or Act 
on Petition on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the juris- 
diction on the ground of his having a foreign 
domicil may be ordered to pay his wife’s costs of 
suit up to the setting down of the Act on Petition 
& to give security for her costs attendant on the 
Act on Petition. — Smith v. Smith, (19231 P. 128 ; 
92 1,. J. P. 107 ; 129 L. T. 187 ; 39 T. L. R. 294. 


Sub-skct. 8. — Particulars of Pleadings. 

A. Jn General . 

See Matrimonial Causes Rules, 1924, r. 27. 

Striking out particulars, see Sub-sect. 9, post . 

3956. Right of respondent to — Although further 

time obtained to plead.] — JBy obtaining further 
time to plead resp. waives any objection to the 
sufficiency of the charge of adultery in the petition. 
He is still, however, entitled to particulars of the 
charge. — Hepworth v. Hepworth (1860), 30 
L. J. P. M. & A. 215 6 .Tur. N. S. 831. 

3957. Explanatory affidavit on failure to give 
particulars.] — Higgs v. Higgs & Hopkins, No. 
3968, 'post, 

3958. Deponent must have seen & ques- 

tioned witnesses.]— C. v . C. & M. (1910), No. 3972, 

jiost. 

3959. Previous marriage.] — S ilver v. Silver, 
No. 4007, post, 

B. Particulars of Charges of Adultery. 

See Matrimonial Causes Rules, 1924, r. 27. 

3960. Leave to deliver particulars — Granted on 
application of petitioner — Though respondent 
making no request.] — Petitioner having made a 
general charge of adultery against resp., was 
granted leave to deliver particulars of the charge 
though resp. did not ask for particulars. — JO. v. 
10. (1947), 23 T. Ij. R. 364 ; subsequent proceedings, 
sub worn. Von Egkhaudstein v. Von Eckjiahd- 
STEJN, 23 T. L. R. 539, 593, C. A. 

A limitations Refd* Walker v. Walker (1012), 107 L. T. 

65f». Mentd. Von Kckhurdatciu v. Von Kckhanlstcin 

(1007), 2.'1 T. L. It. r>‘MK 

3961. Whether particulars ordered— Instead of 
amendment.] — King v. King & Dent (1862), 32 
L. J. T\ M. A. 64, li. 

3962. .) — Where eo-resp. charged 

petitioner with having committed adultery with 
three females, named, without time or place, in 
one & the same paragraph of the answer, the ct. 
refused to let the answer be amended by alleging 
the adultery with each of the three females in 
three distinct paragraphs, with time & place, on 
the ground that the inconvenience arising from 
the mode of pleading might be corrected by 
applying for particulars. — Hunt v . Hunt & Duke 
(1862), 2 Sw. & Tr. 574 ; 31 L. J. P. M. & A. 163 ; 
6 L. T. 727 ; 164 10. R. 1120. 

3963. .] — WODEHOUSE V. WODEHOUSE 

& Farrow (1863), 32 L. J. P. M. & A. 90, n. 


3964. .] — Porter v. Porter & Jao- 

gard, No. 3656, ante . 

As to amendment of pleadings, see Sub -sect. 3, 

ante. 

3965. Of dates — Adultery alleged between 

specified dates.] — A petition for dissolution of 
marriage alleged a specific act of adultery, on 
Aug. 25, & then went on to allege other acts of 
adultery between that day & Oct. 31. The Judge 
Ordinary declined to order particulars of the dates 
of these latter acts of adultery. — Roddy v. Roddy 
& Grover (1858), 28 L. J. P. & M. 10 ; subsequent 
proceedings (1861), 30 L. .T. P. M. & A. 23, 95. 

3966. Of dates & places — Frequent oppor- 

tunities for committing offence.] — Graves v. 
Graves, No. 2807, ante . 

3967. — .] — A petition for dissolu- 

tion of marriage alleged that co-resp. had lived in 
the same house witli petitioner & his wife for two 
years, & that the adultery was committed “ on 
divers occasions during that period.” The ct. 
refused to order the petition to be amended by 
the insertion cf further particulars of the acts of 
adultery, being of opinion that it gave sufllcient 
information of the charge to enable resp. to meet 
it. — Smith v. Smith & Liddard (1859), Sea. & 
Sm. 1 ; 29 L. J. P. M. & A. 62 ; 23 J. P. 809 ; 

5 Jur. N. S. 1318. 

3968. Adultery alleged on divers 

occasions after specified date.] — (1) A petition by 
a husband for dissolution of marriage alleged that 
on divers occasions since a specified date resp. 
bad accompanied co-resp. to divers places in 
Bristol & its neighbourhood unknown to petitioner, 
<fc had committed adultery with co-resp. The ct. 
ordered that particulars of this charge should be 
given or that petitioner should file an affidavit 
that he was unable to do so. 

(2) It is the practice to .ask for an order for 
particulars by summons before the judge in 
chambers, & not by rhotion in open ct. When an 
application is made in (4. which might have been 
made in chambers, appet., if successful, is only 
entitled to such costs as would have been incurred 
in chambers. -“ITiggs v. Higgs & Hopkins (1862), 
32 L. J. P. M. & A. 64 ; 11 W. R. 154. 

3969. .] — Lidrtone v. Lidstone 

6 Edmonds (1863), 32 L. .T. P. M. & A. 66, n. 

3970. Adultery alleged at divers times 

in particular year — In respondent’s answer.] — 
Wells v. Wells Hummerston (1863), 32 
L. J. P. M. & A. 65, n. 

3971. Respondent charged with being 

habitually visited — After specified date.] — Porter 
v. Porter & Jaggard, No. 3656, ante. 

3972. Of dates & times of day — Adultery 

alleged at two addresses between various dates.] — 
In a petition for divorce petitioner alleged adultery 
by resp. at two addresses between various dates. 
On an application for further & better particulars, 
the registrar ordered particulars of “ dates <& 
times of day, or explanatory affidavit.” Peti- 
tioner’s solr. filed an affidavit that he personally 
or through his agent had caused the witnesses who 


PART XIII. SECT. 8> SUB-SECT. 8. — A. 

k. Right of defendant to — Affidavit 
of innocence necessary — Action, for 
criminal conversation. J — lu an action 
of crirn. con., after pleading & examina- 
tion of pltf. for discovery, particulars 
of the matters complained of should 
not be ordered except upon a full & 
satisfactory affidavit of deft, showing 
his innocence & ignorance of the ground 
of complaint. — M urray v. Brown 
(1894), 10 V. It. 125.— CAN. 


1. .] — In an action 

for orim. con., an order for particulars 
of the times & places of the illicit acts 
alleged in the statement of claim will 
not be made unless deft, makes an 
affidavit denying his guilt. Sc establish- 
ing his good faith in making tho de- 
mand for particulars. Deft, should 
have particulars a reasonable length 
of time before the trial ; Sc pltf. should 
have every opportunity to ascertain, 
in a proper manner, all the facts so 
obtainable, before being compelled to 


give particulars. — Someiw v. Kings- 
bury, [1924 J 2 D. L. It. 195; 54 

O. L. It. 166.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 8.— B. 

m. Whether particulars ordered — - 
Allegation of adultery — Suit for ali- 
mony .) — Tho statement of claim in an 
alimony suit contained tho following 
clause : “ Pltf. alleges Sc charges 

adultery on the part of deft, as a further 
. ound for relief in the premises/’ 
^ltf. was ordered to give particulars 
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Scot. 8. — Institution and defence of proceedings: 

Syib-secL 8, B. C, ; sub-sect. 0. ] 

would be subpoenaed to be carefully questioned 
& that the 7 were unable to fix the date's : — Hcfd : 
a person who swears an explanatory affidavit must 
himself have seen & questioned the witnesses ; & 
therefore the affidavit sworn by petitioner’s solr. 
was insufficient. — O. v. C. & M. (1910), 27 T. L. R. 
161 : 55 Sol. Jo. 141. 

3973. Further & better particulars — What are — 
General charge dependent on wife’s admissions — 
Giving name of alleged adulterer insufficient.] — 

In answer to an order for particulars of a general 
charge of adultery, petitioner gave the name of 
M,, as the alleged adulterer, in respect of such 
general charge. On application for further par- 
ticulars of time <fc place, it was stated that peti- 
tioner depended on written admissions of the 
wife as to this charge, & the Judge Ordinary 
ordered that if particulars were not given to 
resp.’s attorney earlier than ten days before the 
trial, petitioner should be confined to documentary 
evidence. Issue being joined, & directions as to 
the mode of trial taken, resp. applied for & 
obtained a commission to examine M., then in 
1 ndia, as a material witness ; petitioner then 
moved to amend his petition by making M. 
second co-resp., but the ct. refused, holding that 
in the circumstances of the case the application 
was not bond fide , but with a view to shut M.’s 
mouth after petitioner knew of respondent’s 
intention to examine him as a witness. 

Semble : if M. had himself applied to be made 
a co-resp., so as to enable him to take part in the 
suit, the ct. would have granted the application. 
COPKI NGTON r. CODRINGTON & ANDERSON 

(1864), 3 Sw. «fc Tr. 368 ; 33 L. J. P. M. A A. 62 ; 
10 L. T. 139 ; 164 E. R. 1317 ; subsequent pro- 
ceedings 9 3 Sw. & Tr. 496 ; (1865), 4 Sw. & Tr. 63. 

3974. Best particulars obtainable from 

witnesses.] — Under an order to give further & 
better particulars of the dates & places when & 
where alleged acts of adultery extending over ten 
months were committed, petitioner must give 
the best particulars which he can extract from 
the witnesses upon whom he relies to prove his 
case. It is not a sufficient compliance with such 
an order to allege generally that resp. &> co-resp. 
were constantly meeting & w T ere in resp.’s boudoir 
& bedroom together. As that they were frequently 
out riding driving alone together, from which 
the ct. will be asked to infer that they committed 
adultery. — TTartopp v. Hartopp «te Cowley 
(Earl) ‘(1902), 71 L. J. P. 78 ; 87 L. T. 188, C. A. 

3975. Affidavit by petitioner of inability to 

give — Order restraining evidence of acts not in- 
cluded in particulars — In absence of notice before 
hearing.] — When particulars of a general charge 
of adultery contained in a petition have been 
ordered & delivered, petitioner, if he intends at 
the hearing to prove acts of adultery not included 
in the particulars, should give notice of them to 
the other side a reasonable time before the hearing. 
If he omits to do so the hearing will be adjourned. 
Where, in answer to an application for bettor 


particulars, petitioner makes an affidavit that he 
is unable to furnish them, the party applying 
ought to obtain an order that no evidence shall be 
given of any acts of adultery not included in the 
particulars, unless notice of it is given a reasonable 
time before the hearing. 

Where a trial was adjourned on the ground that 
the evidence tendered in support of a general 
charge of adultery took the opposite party by 
surprise, the ct. refused to make any order as to 
the costs of the adjournment, being of opinion 
that the state of the pleadings & of the record was 
the fault of both parties. — Bancroft v. Bancroft 
& Rumney (1864), 3 Sw. & Tr. 610 ; 34 L. J. P. M. 
& A. 31 ; II L. T. 515 ; 13 W. R. 506 ; 164 E. R. 
1411. 

C. Particulars of Charges of Cruelty . 

See Matrimonial Causes Rules, 1924, r. 27. 

3976. General rule.] — Suggate v . Suggate, No. 
2641, ante. 

3977. .] — It is not necessary that every 

paragraph in a petition by reason of cruelty should 
allege a fact or facts on which, if proved, the ct. 
could found a sentence. Some allegations short* 
of this are admissible, as showing the habits A 
animus of the party charged. Allegations of 
actual violence, however general as to time & 
place, can only be met by an application on 
summons for particulars. 

Semble : a party is not at liberty to traverse 
& demur at the same time, without leave of the 
ct. — Leete v. Leete (1862), 2 Sw. & Tr. 568 ; 

31 L. J. I\ M. & A. 121 ; 6 L. T. 507 ; 164 E. R. 
1118. 

Annotation : — Expld. Green r. Groon (1864), 33 L. J. T. M. 

Sc A. 04. 

3978. Whether court will order particulars — Or 
amendment of petition — Charge of “ divers acts of 
cruelty.”] — A petition for judicial separation on 
the ground of cruelty should specify all the acts 
of resj). intended to be relied on as constituting 
cruelty. A general allegation, that during a 
specified time resjJ. “ committed divers acts of 
cruelty,” is bad, & is ground for an order that the 
petition be amended by specifying such acts, but 
not for an order that particulars of the acts of 
cruelty be given. — Goldney v. Goldney (1862), 

32 L. J. P. M. & A. 13. 

3979. General charge — Evidence of specific act.] 

— Brook v. Brook, No. 2669, ante . 

3980. Humiliation — Names of persons before 
whom committed.] — Where in a petition by the 
wife against the husband he was, for the jmrpose 
of establishing cruelty, charged with using in- 
sulting language to her in the presence of servants 
& guests, with the object of humiliating & de- 
grading her, petitioner was ordered to give par- 
ticulars, setting forth the names of such servants 
& guests. — Bishop v. Bishop, [1901] P. 325 ; 70 
L. J. P. 93 ; 85 L. T. 173 ; 17 T. L. R. 616. 


Sub-sect. 9. — Striking out Pleadings and 

Particulars. 

3981. General rule — Where legal effect of allega- 
tions doubtful.] — In answer to a petition by the 


of the acts of adultery to be proved 
within a month, & limited to those 
only at the hearing:. In default no 
evidence to be gtfveii under the general 
charge. Such allegation, without speci- 
fying particulars, is bad. — Kosenstadt 
v . Rosenstadt (1882), 9 P. R. 311. 
—CAN. 

n. Action for criminal con- 

versation — On application of defendant. ] 
— In an action for erim. con. deft, is 
to particulars before pleading 


without filing an affidavit denying 
guilt.— R hinard v. Ginther (1916), 34 
W. L. R. 69 ; 10 W. W. R. 181 ; 28 
1). L. R. 628.— CAN. 

o. Allegations by respondent 

& co-respondent .] — lii a action for 
divorce resp. alleged against petitioner 
adultery, condonation of or connivance 
at resp.’s alleged adultery, abuse, 
assault, use of vile language, cstc. 
Co-resp. alleged against petitioner con- 
donation of & connivance at resp.’s 


alleged adultery. Resp. & co-resp. 
were ordered to give particulars of 
their allegations, including, where it 
was alleged the acts were done before 
others, the names of such other per- 
sons.— B. v. B„ [1920] 1 W. W. Ii. 514 ; 
30 Man. L. R. 366. — CAN. 

PART XIII. SECT. 8, SUB-SECT. 9. 

p. General rule — Distinction between 
pleadings of petitioner & respondent.] 
— A distinction must bo made in 
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wife for restitution of conjugal rights, the husband 
pleaded that the petition was not presented in 
good faith with the object of obtaining the relief 
sought for, inasmuch as petitioner had alleged in 
a former suit for judicial separation, in which she 
had failed, & inasmuch as she still alleged, that 
her husband had been guilty of an abominable 
crime. Resp. further pleaded that this amounted 
to cruelty on petitioner’s part, & he prayed for a 
judicial separation on this ground. Upon a 
summons to strike out the answer on the ground 
that it contained no allegation of a matrimonial 
offence & disclosed no bar to the prayer of the 
petition : — Held : the case ought to be left to 
be dealt with on the merits, it being the practice 
of the ct. not to strike out a pleading where a 
reasonable doubt existed as to the legal effect of 
the allegation therein contained, &, where such 
legal effect could properly be discussed after all 
the facts had been elicited in evidence at the 
trial. — Russell v. Russell (1894), 71 L. T. 
2(58. 

3982. Irrelevancy.] — The answer of the wife, in 
a suit for dissolution of marriage, by reason of 
adultery, stated, in para. 2, that the wife, prior to 
the marriage, had been living with A. another 
man ; that petitioner had frequently visited her, 
& had induced her to leave A. & cohabit with him, 
k had lived with her at a house of ill fame : ~ 
Held : para. 2 should be struck out , as opening 
too wide a iield of inquiry, k being irrelevant ; 
the conduct therein charged was not “ wilful 
misconduct,” which must be taken to be mis- 
conduct after t lie marriage. — A llen v. Allen k 
JVAbuy (1859), 28 L*. J. P. k M. 81 ; 5 Jur. N. 8. 
128. 

3983. .J —Wells v. W ells & Hummerston 

(18(53), 32 ij. J. P. M. A A. 65, n. 

3984. .] — Where, in answer to petition by 

the wife, tin* husband alleged, in one paragraph, 
that the wife had been incontinent before mar- 
riage, & in another that she had been incontinent 
before k had committed adultery with the same 
person after marriage, the ct. ordered the whole 
of the former paragraph, k so much of the latter 
as related to incontinence before marriage to be 
struck out as irrelevant. — Mawfokd v. Mawford 
(186(5), 14 W. R. 516. 

3985. -.] — Brookinu -Phillips v. Brooklmu- 

Phillips, No. 3560, ante. 

3986. Whether respondent may raise objec- 

tion — Where default made in not answering.] — 
Where resp. is in default by failing to files an 
answer in due course, he cannot object to a para- 
graph of the petition on the ground of irrelevancy. 
— Burrell v . Burrell (1863), 32 B. J. P. M. 

A. 136. 

3987. Pleading evidence.] — A petition by a wife 
for a judicial separation on the ground of adultery, 
contained a paragraph alleging that resp. had 
had two illegitimate children, the issue of an 
adulterous connection with H. M., born on certain 
specified days: — Held: the paragraph was objec- 


tionable as pleading merely evidence. & should be 
struck out. — M ati son v, Matison (1860), 29 
B. J. P. M, & A. 80. 

3988. Charge abandoned.] — Hudson v, Hudson, 
No. 2598, ante . 

3989. Want of prosecution — Failure to obey 
court’s orders.] — Warwick v. Warwick & Gio- 
vanni (1907), Times , July 25. 

3990. Wife’s petition for restitution — Answer 
alleging circumstances 6c evidence in former suit 
for judicial separation — Allowance to petitioner.] — 
Radford v. Radford, No. 3021, ante . 

3991. Particulars — Containing fresh charges.] — 
Where resp. tiled as particulars of cruelty alleged 
in her answer allegations of cruelty which did not 
correspond with the charge in the answer but were 
fresh charges, the ct. ordered them to be struck 
out.- Sanderson v. Sanderson, Stephens & 
Hiscox (1871), 41 L. J. P. & M. 24 ; 25 B. T. 857 ; 
20 W. R. 261. 

3992. .] — In a wife’s petition for 

judicial separation on the ground of cruelty, 
particulars were ordered to be given, but as they 
did not correspond with the original charges, the 
ct. ordered them to be struck out. Subsequently 
they were allowed to be added to the petition as 
new charges.- - Grafton v. Grafton (1873), 28 
B. T. 144. 

3993. King’s Proctor’s intervention.] 

— Upon intervention by the Queen’s Proctor, 
alleging ( inter alia) that petitioner (husband) had 
committed adultery with A. k B., particulars 
were ordered delivered, relating to the said 
adultery. Subsequently, the Queen’s Proctor 
delivered additional particulars, in which, for the 
first time, petitioner was said to have committed 
adultery with C. : — Held : the additional par- 
ticulars were bad, k. mast be struck out. — Pierce 
v. Pierce (1892), 60 L. T. 861. 

3994. Cross-petitions similar to those made in 
previous suit.] — The'husband prayed for a dissolu- 
tion on the ground of adultery, & the wife, in her 
answer, pleaded that in liis former suit the issue 
of cruelty had been found in her favour. The 
ct. refused to strike out this plea. — Yeatman v, 
Yeatman & Rummell (1869), 21 L. T. 401. 

3995. .] — In a suit for dissolution brought 

by the wife, resp. made countercharges of adultery 
against her. On the allegation that the charges 
so made were identically same as those made in a 
previous suit brought by the husband in which a 
jury had decided that the wife had not been guilty 
of adultery, the ct. on motion was asked to strike 
out the paragraphs containing such charges : — 
Held : in order that all the facts should appear oti 
the pleadings, the proper course was for petitioner 
to file a replication, so that resp. might reply to 
it. — Robinson v. Robinson (1877), 2 P. L>. 75; 
10 Li. .1. P. 47 ; 36 L. T. 414 ; 25 W. R. 376. 

3996. Answer alleging conduct conducing — Dis- 
cretion of court.] — (Jox v. Cox, No. 341 7, ante . 

Discretionary bars to relief.] — See Sect. 7, sub- 
sect. 4, ante* 


striking: out the pleading's of a person 
who voluntarily asks the assistance of 
the ct. as a plif., & a person who is 
haled before the ct. against his will 
as a deft. In the former ease the ct. 
can impose conditions before lending 
assistance ; in the latter, it is the duty 
of the ct. to refuse to permit injustice 
to be done, even against a person who 
may be in actual contempt. 

Petitioner obtained against resp. an 
order for alimony & for payment into 
ot. of a sum of money to cover her 
costs. Resp. resided beyond the juris- 
diction & he had no property within 

J. — VOL. XXVII. 


the jurisdiction. He did not obey the 
order but filed an answer disputing the 
jurisdiction of the ct. Petitioner inado 
an application to strike out the answer 
oil the ground of resp.’s default & 
contempt in not obeying the order of 
the ct. : — Held : even if it could be 
said that resp. was in contempt there 
was no authority for a proceeding so 
drastic as striking out resp.’s answer, 
thus leaving a divorce action unde- 
fended. — Y ates v. Yates, f 1924 J 2 
W. W. R. 04 ; 2 D. L. It. 1175 ; 34 
Man. L. R. 170. — CAN. 

q. Answer alleging wife's adultery — 


Discretion of court — Ttef u sal to strike 
out — Public morality .] — Where a peti- 
tion for divorce a tnensd et thoro was 
brought by a wife, & also a cross- 
petition by the husband, & the latter 
had not complied with an order for 
alimony made in the wife’s petition, 
the ct. refused in the exercise of its 
discretion on the ground of public 
morality, to strike out a paragraph in 
the husband’s answer in which the 
wife’s adultery was alleged. — A nnk- 
v . Annkslkv (1913), 47 I. L. T. 


D D 
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Sect. 8. — Institution mid defence of proceedings: 

Sussed. 10, /*., C., D. & jgj 

Sub-sect. 10. — Answer to Petition. 

A . In General . 

See Matrimonial Causes Buies, 1924, rr. 21, 22, 
24. 

Bars to relief, see Sect. 7, ante . 

3997. Time for filing — Twenty-one days after 
citation.] — Notwithstanding Buie 14 provides that 
where resp. does not answer the petition within 
twenty-one days, petitioner may proceed with the 
evidence, petitioner cannot at once proceed to 
give evidence, but before doing so must serve 
reap, with a summons to show cause. — Ward v. 
Ward (1858), 27 L. J. P. & M. 34 ; 4 Jur. N. 8. 
360. 

3998. Leave to file after hearing begun — 

Previous filing prevented by petitioner.] — Alexan- 
der v. Alexander & Amos, No. 2720, ante. 

3999. Effect of filing answer after expiry 

of time — Nullity.] — An answer filed, without the 
leave of the judge ordinary, after the time allowed 
by the rules for liling it has elapsed, may be treated 
by petitioner as a nullity. — Avila v. Avila (1861), 
30 D. J. P. M. & A. 104. 

4000. Petition for damages — Conduct of peti- 
tioner.] — In an action for criminal conversation : — 
Held : it was not matter of defence, but only in 
mitigation of damages, that pltf. having married 
an actress, concealed the marriage from her 
mother, & very seldom saw his wife, but suffered 
his wife to remain living with her mother as if 
she were a single woman, <Sc allowed her to continue 
her theatrical performances in her maiden name. — 
CaLCRAFT V . HARBOROUGH (EARL) (1831), 4 C. & P. 
499, N. P. 

Annotations : — Consd. Lord v. Lord, U900] P. 297 ; Butter- 

worth v. Butterworth & Englelield, Collins v. Collins & 

Harrison, Burratt v. Barratt & Eox, Howell v. Howell Sc 

Walker, Adame v. Adams & Ward, Ell worthy v. Ell worthy 

Sc Ledgard, [1920 J JP. 126. Refil. Watson v . Watson & 

Watts (1905), 21 T. L. R. 320. 

4001. Completeness of traverse.] — Wallscourt 
v . Wallscourt, No. 2684, ante. 

4002. .] — Tourle t». Tourle, No. 3672, 

ante. 

4003. Statement of respondent’s case — Reason- 
able brevity.] — An answer to a petition for dissolu- 
tion of marriage must not necessarily be in con- 
formity with a common law plea, either by way 
of traverse, or confession & avoidance. It is 
intended to be a substantial statement of resp.’s 
case, but should be within a reasonable degree of 
brevity. Therefore, the ct. directed an answer 
to be reformed, which detailed with needless 
particularity the history of the married life, & 
pleaded matters which might be given in evidence 
under a simple traverse. — Gaston v. Gaston 
(1865), 13 L. T. 412. 

B . In Suits for Dissolution of Marriage . 

Defences to charges of desertion, see Sect. 5, 
sub -sect. 8, G., ante . 

Defences to charges of cruelty, see Sect. 5, sub- 
sect. 2, E., ante . 

Proof of adultery, see Sect. 5, sub-sect. 3, B., 
ante. 

Bars to relief, see Sect. 7, ante. 

4004. Answers open to co-respondent.] — A co- 
resp. may set up, in answer to a petition for dis- 
solution, conduct of petitioner, which, under the 
proviso to Matrimonial Causes Act, 1857 (c. 85), 
s. 31, would give the ct. a discretionary power to 
dismiss the petition ; but he cannot give evidence 
of it unless it be pleaded. He is not precluded 
by sect. 33 from pleading it by the insertion in the 


petition of a claim for damages, though such a 
defence could not have been pleaded to an action 
for crim. con. ; the meaning of that sect, being, 
that in such a case the question of damages is to 
be dealt with, not that the record is to be framed, 
in the same manner as in actions for crim. con. — 
Seddon v . Seddon & Doyle (1860), 30 L. J. P. M. 
& A. 12 ; 7 Jur. N. S. 147. 

Annotation : — Consd. Bernstein v. Bernstein, [1893] P. 292. 

4005 . Nullity of marriage sought to be dissolved.] 
— Nullity of marriage being asserted in answer to 
a libel, charging adultery, the question of nullity 
is first to be disposed of. — Mayhew v . Mayhew 
(1812), 2 Phillim. 11 ; 3 M. & S. 266, n, ; 161 
E. B. 1062. 

Annotations : — Apld. Re Rutter Donaldson v. Rutter, [1907] 

2 Oh. 592. Rcfd. Anon. (1857), I)ea. & Sw. 295. 

4006 . .]— S. v. S. & B. (1912), No. 4033, post. 

4007 . Prior existing marriage.] — A hus- 

band, in answer to Ills wife’s petition for divorce, 
pleaded that she was not liis lawful wife as he had 
contracted a previous marriage. On motion for 
particulars of the previous marriage the ct. ordered 
them to be set out in the pleas, & not by way of 
particulars, but dispenses with their averment on 
oath on the ground that it might form the basis 
of a prosecution for bigamy. — Silver v. Silver 
(1870), 21 h. T. 734. 

4008 . Misconduct subsequent to marriage — Pleas 
of denial & condonation.] — On debating the ad- 
mission of a defensive allegation in a suit for 
divorce by reason of adultery : — Held : (1) a charge 
of cruelt y is not rendered admissible by an aver- 
ment, that it was designedly committed with the 
view of inducing the adultery, &, thereby enabling 
the husband to obtain a separation from his wife ; 
(2) declarations of the husband, expressive of a 
desire to get rid of his wife, arc admissible, as 
tending to elucidate his conduct in reference to the 
facts of the case ; (3) it is competent to a party 
charged with adultery, first, to deny such charge 
specifically ; secondly, to plead condonation. 

(4) A husband receiving information, impugning 
his wife’s fidelity, sufficient to induce him to in- 
vestigate her conduct, is bound, pending the 
inquiry, to abstain from cohabitation, although 
not bound to remove her from his house. 

(5) Cruelty cannot be pleaded in bar to adultery. 
No cruelty can justify the violation of the marriage 
bed (Dr. Dusiungton). — Dillon v. Dillon 
(1842), 3 Curt. 86 ; 1 Notes of Cases, 415; 6 Jur. 
422 ; 103 E. B. 663. 

Annotations .•* — As to (1) Consd. Otway t\ Otwny (1888), 13 

1\ I). 141. Refd. Lempriero v. Lcmpricro (1868), L. R. 1 

P. & D. 569 : HodgTHon v. Ho<h?Ht>ii & Turner, [1905] 1\ 

4009 . Not ante-nuptial connection with 
petitioner.] — A llen v. Allen & D’Arcy,No. 3982, 

ante . 

4010 . Countercharges — Disentitling petitioner to 
relief — Must be pleaded.] — (1) When a petitioner 
prays for a dissolution of marriage on the ground 
of adultery, resp. must plead any countercharges 
by reason of which the ct. is to be asked in its 
discretion not to grant petitioner’s prayer, in the 
answer to the petition. If they are not so pleaded 
the ct. will not allow resp. to give evidence of 
them, nor to amend the answer by inserting them, 
after issue joined, & previous to decree, unless a 
satisfactory reason be given for the omission to 
plead them in the first instance. 

(2) The ct., before dissolving a marriage, on the 
husband’s petition by reason of the wife’s adultery, 
ordered him, under the circumstances of the case, 
to make a provision for her maintenance. 

(3) The ct. will order a wife’s costs in a divorce 
& matrimonial suit to be taxed & paid by her 
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husband de die in diem in order that she may 
have an opportunity of having her case heard. 
But where no application for her costs was made 
until after issue had been joined & a verdict 
entered against her, the ct. would not, between 
that verdict & the decree, order her costs to be 
paid by the husband, because her case had been 
heard, & it had been proved to be without 
foundation. 

The principle of the Ecclesiastical Cts. with 
regard to the wife’s costs was this : the wife 
having no money to defend herself the ct. caused 
the husband to pay her costs, & therefore she had 
a- right to have her costs taxed de die in diem 
(per Cun.). — Brittain v. Brittain & Camp (1859), 
8ea. & Sm. 83 ; 23 J. P. 455. 

4011. Mere denial of Jurisdiction.] — Wilson v. 
Wilson & Howell, No. 4536, post. 

4012. Dissolution of marriage by court of com- 
petent Jurisdiction — Not plea to jurisdiction.] — 
Keep, in a suit for dissolution pleaded that the 
marriage had already been dissolved by a ct. of 
competent jurisdiction in New York z—Held : 
this was not a plea to the jurisdiction, & might be 
pleaded after the entry of an absolute appearance. 
— Cohen v. Cohen (1876), 31 L. T. 33 ; 24 W. It. 
283. 

Necessity to raise question of paternity by specific 
answer — When custody of children claimed by 
petition.] — See No. 4252, post. 

( ’. I n Suits for J udic ial Sc par at ion . 

Defences to charges of desertion.] — See Sect. 5, 
sub-sect. 8, Cx., ante. 

Defences to charges of cruelty.] - See Sect. 5, 
sub-sect. 2, E., ante. 

Proof of adultery.] — See Sect. 5, sub-sect. 3, B., 

Bars to relief .] — See Sect. 7, ante. 

4013. On ground of cruelty — Pleading habits of 
provocation & exaggeration in general terms — 
Contradiction of all charges not essential.] — Walls- 
court v . Wallsoourt, No. 2684, ante. 

Separation of parties.] — See Sect. 5, sub- 

sect. 2, A., D., ante. 

4014. On ground of cruelty & desertion — Peti- 
tioner’s adultery-— Must be specially pleaded.] — A. 

petitioned for judicial separation by reason of her 
husband’s cruelty & desertion. The record for 
the jury merely stated his denial of these allega- 
tions, As the ct. refused to admit evidence with the 
view to prove the wife’s unchastity since marriage. 
— Stoate v. Stoate (1859), 32 JL. T. O. S. 394. 

4015. On ground of adultery — Whether non- 
consummation can be pleaded — Invalidity of mar- 
riage between parties — Imprisonment of husband.] 
— Brown v. Brown, No. 2698, ante . 

4016. Impediment to marital intercourse — 

Arising after marriage.]— An impediment to marital 
intercourse supervening after marriage in conse- 
quence of the disease of the wife cannot be pleaded 
in bar to a suit by her for judicial separation on the 

ground of adultery. — M v . M (1861), 31 

L. J. P. M. & A. 168. 

4017. Petitioner’s cruelty.] — Tutiull v . 

Tutiiill, No. 4035, post. 

4018. On ground of desertion — Reasonable 
cause.] — Hill v. Hill, No. 3000, ante . 

4010. Offer to resume cohabitation.] — 

Where the answer to a petition alleging desertion 
merely traverses the charge, evidence is not, in 
strictness, admissible of an offer to return subse- 
quent to the alleged desertion, nor is evidence 
admissible of facts showing the insincerity of 
such offer to return. The offer to return should be 


pleaded in the answer, & the facts relied upon to 
show its insincerity should be pleaded in the re- 
plication. Where resp., in a suit by a wife for 
judicial separation on the ground of desertion, was 
called to prove that he had made petitioner an 
offer to return to cohabitation before her right to 
a judicial separation had accrued, the ct. allowed 
questions to be put to him in cross-examination, 
tending to show that at the time when the alleged 
offer was made, he was adulterously cohabiting 
with another woman. — M allinson v. Mallinson 
(1866), L. 11. 1 P. & I). 93 ; 14 W. It. 353. 

D. In Suits for Restitution of Conjugal Rights . 

Bars to relief.] — See Sect. 7, ante . 

Defences to suits for restitution of conjugal 
rights.] — See Sect. 5, sub-sect. 1, F., ante. 

4020. Denial of withdrawal from cohabitation 
without reasonable cause — Necessity to state actual 
cause.] — An answer to a petition for restitution of 
conjugal rights, denying that resp. withdrew from 
cohabitation without just cause, should state the 
cause of such withdrawal. If it does not, it is 
bad on demurrer, but the objection is waived by 
filing a replication. — Ward v. Ward (1861), 32 
L. J . 1’. JV1. & A. 120. 

4021. Separation deed pleaded.] — Although 

a deed of separation is no bar to a suit for restitu- 
tion of conjugal rights, it may be alleged in answer 
to an allegation in the petition, that from the date 
of the deed resp. lias without just cause refused 
to cohabit with petitioner. — A nquez v . Anquez 
( 1866), L. P. 1 P. & I). 176 ; 35 L. J. 1’. A M. 93 ; 
14 Li. T. 635 ; 14 W. R. 972. 

4022. Inference of affirmative allegations of 

reasonable cause — Respondent entitled to par- 
ticulars.] — In a suit for restitution of conjugal 
rights, the wife by her petition alleged that the 
husband withdrew from cohabitation with her, & 
had kept <te continued away from her without any 
just cause whatsoever, <fc had refused <fc still re- 
fused to render her conjugal rights. The husband 
by his answer denied that lie had without any 
just cause withdrawn from cohabitation or that 
ho had refused or still refused “ without reason- 
able cause ” to render to petitioner conjugal rights. 
On an application by petitioner for particulars of 
resp.’s answer on the ground that such pleading 
was embarrassing : — Held : the answer was not 
a mere traverse by resp. of the allegation in the 
petition, but involved affirmative allegations by 
him that he had “ just cause ” for withdrawing 
from cohabitation & “ reasonable cause ” for 
refusing to render conjugal rights, & petitioner was 
therefore entitled to particulars of any charges 
or facts on which resp. relied as justifying his 
conduct. — M acLulich v . MacLulicii, [1920] P. D. 
439 ; 89 E. J. P. 242 ; 124 L. T. 60, C. A. 

4023. Willingness to resume cohabitation — 
Affidavit in support of averment.] — The wife having 
filed a petition for restitution of conjugal rights, 
the husband, in his answer, stated his willingness 
to take his wife home. The ct. refused to give 
directions as to the mode of trial, but ordered the 
matter to be adjourned into chambers, & that 
resp. should file an affidavit in support of the aver- 
ments in his answer. — Crotiiers v. Crothers 
(1808), L. R. 1 P. & I). 508 ; 19 L. T. 601. 

4024. Conduct conducing to cruelty — Subsequent 
separation by mutual consent.] — Woodey v . 
Woodey, No. 2479, ante. 

E. In Suits for Nullity of Marriage. 

4025. By reason of previous marriage — Whether 
nullity of first marriage may be pleaded.] — It is 

j> D 2 
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Sub-sect. 10, JE. 9 F. it' G. ; sub-scci. 11,-4., B ., 

C\, D. & 1L ; gujrggdi. 12.1 

competent to a party to set up the nullity of a 
lirst marriage, in bar of a sentence prayed of the 
nullity of a second by reason of that first ; though 
he is convict, already, of bigamy in respect of the 
said two marriages. — Bruce v. Burke (1825), 2 
Add. 471 ; 102 E. It. 307. 

4026. Misconduct, deception & fraud of 

petitioner — No bar.] — Miles v . Chilton (falsely 
calling herself Miles), No. 3040, ante . 

4027. On ground of respondent’s impotence — 
Whether petitioner’s adultery may be pleaded in 
answer.]— Anon. (1857), No. 3505, ante. 

4028. Petitioner’s insincerity — Must be speci- 
fically alleged.] — 8. (otherwise G.) v. S. (1907), 
No. 3509, ante. 

Whether petitioner’s adultery bar to nullity suits 
on ground of impotence, see Sect. 7, sub-sect. 
4, D. (d), ante. 

F. In Suits for J actuation of Marriage. 

See Sect. 4, ante. 

G. Affidavit verifying Answer. 

See Matrimonial Causes Kules, 1924, it. 22, 

A., B. 

4029. Necessity for — Answer going beyond simple 
denial.] — Toukle v. Toitrle, No. 3072, ante. 

Affidavit verifying petition.] — See Sub-sect. 2, 
ante. 


Sub-sect. 11. — Cross-Petitions and Cross- 

Prayers. 

A. In Suits for Dissolution of Marriage. 

4030. Judicial separation.] — Eldred v. Eldred, 
No. 3575, ante. 

4031. Deed of separation.] — Brown v . 

Brown & Shelton, No. 3042, ante. 

4032. Restitution of conjugal rights — Answer 
denying adultery — Petitioner charged with deser- 
tion & wilful separation.] — A decree of restitution 
of conjugal rights is not the relief for desertion 
contemplated by the Matrimonial Causes Act-, 
1800 (c. 32), s. 2 ; therefore a wife who tiled an 
answer to a petition for dissolution of marriage, 
wherein she denied the adultery charged, <& alleged 
desertion & wilful separation, was not allowed to 
add a prayer for restitution to the answer.— 
Drysdale v. Drysdale, Drysdale v. Drysdale, 
Corbet & Cane (1807), L. K. 1 P. A. I). 305 ; 30 
E. J. P. & M. 39 ; 15 L. T. 512. 

4033. Nullity — On ground of petitioner’s impo- 
tence.]— -The answer to a petition for dissolution 
of marriage may set up a claim for a decree of 
nullity on the ground of the impotence of petitioner, 
& the issue as to nullity will be tried first. — S. v. S. 
& K., [1912] P. 10 ; 81 L. J. P. 10 ; 100 L. T. 404. 

B. In Suits for Judicial Separation. 

4034. On ground of adultery — Cross prayer for 
judicial separation — On ground of adultery.] — 

Hunt v. Hunt, No. 2733, ante. 

4035. On ground of cruelty.] — 

Cruelty is no answer to a suit for judicial separation 
on the ground of adultery. 

Qu. : whether resp., in a suit for judicial separa- 


tion on tho ground of adultery, is at liberty to 
introduce a charge of cruelty into the answer, & 
to pray for a judicial separation, & to give evidence 
in support of that charge in the event of peti- 
tioner’s failure to establish the charge of adultery. 
— Tuthill v. Tuthill (1862), 31 L. J. P. M. & A. 
214. 

4036. On ground of cruelty — Answer denying 
cruelty & claiming restitution — Necessity to file 
cross-petition.] — A wife petitioned for a judicial 
separation on the ground of resp.’s cruelty. 
Resp., in his answer, denied the cruelty, & claimed 
a decree for restitution of conjugal rights : — 
Held : resp.’s proper course would have been to 
file a cross-petition, & the relief prayed for could 
not be granted on a mere counter-claim in tho 
answer not verified by affidavit. — Wingfield v. 
Wingfield (1898), 78 L. T. 568. 

4037. Claim for damages against alleged 
adulterer — Cross-charge of adultery — Separate 
petition not necessary.] — A husband, in answer to 
his wife's petition for judicial separation, which he 
resists on the ground of her adultery, may claim 
damages against the alleged adulterer. A separate 
petition is not necessary. 

An answer in this form having been rejected 
in the Divorce Registry, the judge in chambers, 
upon an ex p. application, directed same to be 
accepted & tiled as originally tendered. — N. v. N., 
L1913J P. 75; 82 L. J. P. 50; 108 L. T. 271 ; 
29 T. \j. R. 321 ; 57 Sol. Jo. 343. 

C. In Suits for Restitution of Conjugal Rights. 

4038. Judicial separation — On ground of 
adultery.] — Raibould v . Kaibould (1788), 2 Curt. 
214, n. ; 103 E. R. 389. 

Annotations Refd. Barry v. Butlin (1830), 1 Moo. 1’. C. C. 

08 ; Anichiiu v. Anichini (1830), 2 Curl-. 210. 

4039. Admissibility of evidence of 

parties —Proceeding Instituted in consequence of 
adultery.] — If the answer to a suit for restitution 
of conjugal rights charges adultery, & on that 
ground prays for a judicial separation, the evidence 
of the parties is admissible if resp. contents himself 
with resisting the suit for restitution, but not if 
he seeks to obtain a decree of judicial separation, 
as tiie answer will then be considered a proceeding 
instituted in consequence of adultery within 
Evidence Act, 1851 (c. 99), s. 4. When resp. upon 
such a state of pleadings is examined at the hear- 
ing, & the ct. iinds the charge of adultery estab- 
lished, it will dismiss the petition, but will not 
decree a judicial separation. In a suit for dis- 
solution of marriage on the ground of the wife’s 
adultery, resp. & co-rcsp. denied the charge, & 
resp. further charged petitioner with adultery. 
It appeared at tho hearing that this latter charge 
was substantially the joint defence of resp. 
eo-resp. A jury found that resp. & eo-resp. had 
not been guilty of adultery, & also that petitioner 
had not been guilty of adultery : — Held : resp. 
was entitled to the whole of her costs incurred in 
supporting the first issue, although they should 
exceed the sum deposited in the registry, but that 
as to the second issue she was entitled only to a 
moiety of the costs incurred. — Burroughs v. 
Burroughs, Burroughs v. Burroughs & Sil- 
cock (1802), 31 L. J. 1\ M. & A. 124 ; 8 Jur. N. S. 
024. 

Annotation : — Folld. Blaclwbornc r. Blackborn© (1868), L. It. 

1 P. & D. 563. 


PART XIII. SECT. 8, SUB-SECT. 11. may. In IiIh to tho wifo’w PART XIII. SECT. 8, SUB-SECT. 11.— 

A. petition, erowH-petition for divorce C. 

against tho wife on the ground of her s . Dissolution of marriage — Amend- 
r. Cro8S’peiitif/n by husband on adultery. A separate petition is not ment to counterclaim. ] — Under the 

ground of wife's adultery — Separate necessary. — Hill v. Hill (1923), Alberta practice, in an action for 

petition not necessary.] — A husband I. L. It. 47 Bom. 657. — IND. restitution of conjugal rights deft, may 
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4040. On ground of desertion.]— (1 ) Semhle : 

in a suit for restitution of conjugal rights, if it 
be before a jury, resp.’s counsel has a right to 
begin ; if it be tried by a judge, without a jury, 
petitioner’s counsel lias the right to begin, 

(2) Where the ct. refused to decree a restitu- 
tion of conjugal rights on tho ground of desertion 
alleged in the answer, <fc proved in the evidence, 
it granted a decree for judicial separation prayed 
for by resp. on the same ground.— Meara v. 
Meara (1805), 14 W. R. 50. 

Suit for nullity on ground of impotence— Trial of 
issue by Jury.] — See No. 4340, post. 

D. In Suits for Nullity . 

4041. Dismissal of respondent from suit— Peti- 
tion by father of infant son — Son of age at hearing.] 

— In nullity of marriage, by reason of minority, 
at the suit of the father, a prayer, on the part 
of the wife, “ that the minor, now of age, might 
be called to declare, whether he would carry on 
the suit, or that otherwise she might be dis- 
missed.” Not sustained. — Bowzer v. Uicketts 
(falsely calling herself Bowzer) (1705), 1 
Hag. Con. 213 ; 1(31 E. B. 529. 

4042. Restitution of conjugal rights.] — A libel, 
by a husband, in a suit of nullity of marriage 
having been rejected : — Held : it was competent 
to the wife, in that suit, without taking out a 
cross-petition to sue tho husband for restitution 
of conjugal rights. — Clowes r. Jones (falsely 
calling iierself Clowes) (1843), 3 Curt. 185 ; 
2 Notes of Cases, 77 ; 7 Jur. 008 ; 103 E. B. (397. 
Annotation a : — Apld. Cattorall v. Cattorall (1847), 5 Notes of 

Cases, 460. Reid. Anon. (1857), Doa. & Sw. 295. Mentd. 

Gosling v. Veloy (1858), 4 II. L. Cas. 671). 

4043. Judicial separation — On ground of cruelty.] 

— A charge of cruelty, with a prayer for judicial 
separation, cannot be made in answer to a petition 
for sentence of nullity of marriage. — Humphrey v. 
Williams (falsely calling herself Humphrey; 
(18(30), 29 L. J. P. M. & A. 02 ; sub nom. Williams 
v . Homfra y (falsely calling herself Williams), 
0 Jur. N. S. 151. 

4044. Cross-prayer for nullity.] — T. (otherwise 
W.) v . T. (1895), cited in Halsbury’s Laws of 
England, Vol. XVI., p. 515, n. 

E. Withdrawal of Original Petition. 

4045. Prosecution of cross-petition.] — Where a 
husband petitions for a dissolution of marriage 
on the ground of his wife’s adultery, & she in her 
answer prays for a judicial separation on the 
ground of desertion, the ct. will not at the hus- 
band’s instance, the wife opposing, terminate the 
suit by dismissing the petition. — S chira v. Schira 
& Sampajo (1808), L. B. 1 P. & D. 46(3. 

4046. .] — The answer to a petition for 

restitution of conjugal rights charged adultery & 
prayed for a judicial separation. At the trial, 
petitioner abandoned his prayer for restitutic n, 
& offered no evidence : — Held : (1) such abandon- 
ment did not take away resp.’s right to go for a 
judicial separation ; (2) the evidence of the parties 
was admissible upon the question of adultery, 
there being no “ suit or proceeding instituted in 
consequence of adultery ” within Evidence Act, 

•1851 (c. 99), s. 4. — Blackborne v. Blackborne 
(1868), L. B. 1 P. & D. 563 ; 37 L. J. P. &; M. 73 ; 
18 L. T. 450. 

4047. .]— The ct. will allow an allegation 

praying for relief to be added to the prayer of an 
answer containing charges of adultery <te cruelty 


in a suit for dissolution of marriage for the purpose 
of allowing the suit to be continued. — F irminger 
v . Firminger & Ollard (1869), 17 W. B 335. 


Hub-sect. 12. — Replies. 

See Matrimonial Causes Buies, 1924, r. 13. 

4048. General rule.] — In debating the admis- 

sibility of a third plea in a suit for divorce, it is 
to be recollected, first, that the husband bears 
the whole expense of the suit ; secondly, that the 
wife is at liberty to plead every fact in her original 
libel which may tend to support her charge, 
however apparently incapable of proof ; & the 

facts stated in her responsive allegation should 
be either in reply to the defence set up, or strictly 
supplemental to the facts originally stated. — 
Stone v. Stone (1843), 7 Jur. 1094. 

4049. .] — Answers to an allegation respon- 
sive to a libel in a suit for cruelty contained 
averments of acts of ill-treatment previous to 
those charged in the libel : — Held : this amounted 
to a redundancy, A the answers must be reformed 
in those particulars. 

Each party is at liberty to set out all the facts 
which may be of benefit to his cause, provided 
that they can be stated legitimately ; but this 
must be done in plea. The purpose of answers 
is for the benefit of the party requiring them, in 
order that if the facts pleaded be admitted he 
may place this matter before the ct., which other- 
wise he could only do at a great expense by taking 
evidence, or upon which possibly no evidence at 
all could be procured. The answers are never 
for the benefit of the party giving them in ; 
still he is not compelled to answer simply to the 
facts pleaded : lie is at liberty to offer explana- 
tion, & such explanation may consist of matter 
already pleaded, or to be pleaded or not. This 
he has a perfect & complete right to insist upon. 
If matters capable of proof are stated in the 
answers, they will not be proof in the cause, unless 
established by other evidence ; & putting them 
in answer will not dispense with the necessity of 
proving them, stating them in plea & by evidence, 
or the admission of the other side. I doubt if 
the answers can ever be for the benefit of the 
party who gives them in. . . . These answers 
in fact speak to this effect : “ You have been 

guilty of cruelty towards me; I will go on & 
state every act, whether pleaded or no.” This 
goes beyond the bounds of explanation. . . . 
The answers should be confined strictly to the 
allegation, & they must be referred back for 
reformation (Dr. Lusiiington). — Saunders v. 
Saunders (1847), L Bob. Eccl. 549 ; 9 L. T. O. S. 

49(3 ; 11 Jur. 738 ; 163 E. B. 1131. 

Annotations Retd. Smallwood r. Smallwood (1861), 2 

Sw. & Tr. 397 ; Waddell i\ Waddell (1862), 2 Sw. & Tr. 

584 ; Sant r. Sant (1874), L. R. 5 1\ C. 542 ; Russell v. 

Russell, 11897] A. O. 395. 

4050. Ante-nuptial incontinence.] — John v . 
John (circa 1820), cited 3 Curt, at p. 238 ; 163 
E. B. p. 715. 

Annotation Refd. Graves v. Graves (1842), 3 Curt. 235. 

4051. .] — Graves v. Graves, No. 2807, ante . 

4052. Restitution suit— Cross-charge of adultery 
— Reply charging respondent with adultery.] — 

Kirby v. Kirby (1801), 2 Curt. p. 214, n. ; 163 
E. B. 389. 

Annotations : — Refd. Aniohini v. Anichini (1839), 2 Curt. 

210 ; Hope r. Hope (1858), 1 Sw. it Tr. 94 ; B rooking - 
* Phillips v. Brooking-Phillips, [1913] P. 80. 


counterclaim asking for dissolution of to the counterclaim. Tho question substantive la»v or jurisdiction.— G. r. 

marriago. A plea for such relief was raised by such a proposed amendment CL, [ 1 922 J 3 W. W. It. 1159. CAN. 

allowed to ho added by amendment is one of procedure rather than of 
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Sect. 8. — Institution and defence of proceedings: 

Sub-sect. 12. Sect. 9: Sub-sect. 1 , A. & B. (a) 

4053. .] — Brooking-Phillips v. 
Brooking-Phillips, No. 3560, ante. 

4054. Dissolution suit — Cross-charge of adultery 
— Power to exclude answers by wife — Or to compel 
fuller answers.] — In a suit for divorce by the wife, 
by reason of cruelty & adultery, whore the wife, 
being charged with adultery, chooses to give, 
uncalled for, her personal answers to such charge, 
the ct. has no power to exclude them , or to compel 
her to answer fully. — King v. King (1840), 5 
Notes of Cases. 59. 

4055. .] — Robinson v. Robinson, No. 

3995, ante. 

4056. Suit for Judicial separation — On ground of 
cruelty — Reply charging respondent with ill- 
treatment previous to acts charged in petition.] — 

Saunders v. Saunders, No. 4049, ante. 


Sect. 9.— PROCEEDINGS PENDING SUIT. 

Sub-sect. 1. — Alimony pendente litk. 

A. Jurisdiction to Grant. 

4057. Marriage must be proved or admitted.] — 
It is incompetent to the ct., under any circum- 
stances to make a formal allotment to the wife 
of any sum, in the nature even, or as on account, of 
alimony ; until a fact of marriage, at least, is either 
proved against or admitted by, the husband. — 
Smytii v. Smytii (1824), 2 Add. 254 ; 162 K. B. 287. 

4058. Suit for divorce.] — Until the marriage 

is either proved or confessed, in a suit for divorce, 
the ct. cannot enforce, but only recommend, a pay- 
ment to the wife in the nature of alimony pendente 
life.— Mttciiell v. Mitchell (1853), 1 Ecc. & Ad. 
102 ; 164 E. R. 59. 


4059. Where husband has not appeared.]— The 

ct. lias no power to allot alimony pendente life in 
a suit in which the husband has not appeared. — 
Deane v. Deane (1858), 28 L. J. P. & M. 23 ; 
22 J. P. 180. 

Annotation: — Reid. Tomkins v. Tomkins (1858), 1 Sw. 8c 

Tr. 163. 

4060. .] — Where the husband has appeared 

to the wife’s citation in a suit for judicial separa- 
tion, the ct. will entertain an application for 
alimony pendente lite. Secus : where no appear- 
ance has been given by the husband. — T omkins 
v. Tomkins (1858), 1 Sw. & Tr. 163 ; 31 L. T. O. S. 
104 ; 6 W. R, 545 ; 164 E. R. 675. 

4061. Though application consented to.] — * 

Where the husband, resp., has not entered an 
appearance, alimony pendente lite by consent will 
not be allotted. — Clarke v. Clarke (1862), 31 
E. J. P. M. & A. 165. 

4062. Where husband pleads to the jurisdiction.] 

— The fact that there is a plea to the jurisdiction 
of the ct. in a matrimonial suit does not affect 
the x^wer of the ct. to allot alimony pendente 
lite. Where there was a substantial question of 
jurisdiction, & some months were to pass before 
it could be determined, the ct., in the exercise of 
its discretion, allotted alimony pendente lite. — 
Ronalds v. Ronalds (1875), L. R. 3 P. & D. 259. 

4063. In nullity suit — Marriage within prohibited 
degrees.] — Foden v. Foden, No. 4101, post. 

Jurisdiction after decree nisi.] — See Sub-sect. 1, 

I. (u), tiost. 

Ji. 11 7m ‘u Granted. 

{a) In General. 

4064. General rule.] — (1) All persons who stand 
in the relation of husband & wife in any way that 
the law allows have a claim to relief on the viola- 
tion of any matrimonial duty. The husband’s 
conduct is legal cruelty if by cohabitation the 
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t. General rulc.]--Semble : t lie ct. 
will, in a proper case, grant interim 
alimony. — Sottles v. Soules (1851), 
3 Gr. 113. — CAN. 

4057 i. Marriage must be proved or 
admitted. ]— I n an alimony case where 
1 he marriage its admitted, or proved, 
interim alimony will be granted almost, 
as of course, though deft, swears he is 
willing to receive Sc maintain pltf. — 
Carr v. Carr (I860), 2 Ch. Ch. 7J. — 
CAN. 

4057 ii. .1 — On an application 

for interim alimony & costs, proof of 
the marriage is all that is required ; it 
is not necessary to prove any of the 
ot her allegations in the bill. — Nolan r. 
Nolan (1806), 1 Ch. Ch. 308.— CAN. 

4057 iii. . ] — Interim alimony will 

be granted on primd fame proof of 
marriage, although the validity of the 
marriage is disputed. — McGrath v. 
McGrath (1869), 2 Oh.Ch. 411.— CAN. 

4057 iv. .1 — On an application 

for interim alimony, the. validity of the 
alleged marriage cannot, be tried. If 
a marriage de. facto is proved, it is 
sufficient. — Bradley v. Bradley 
(1871), 3 Ch. Ch. 329 - CAN. 

4057 v. .] — The allotment of ali- 
mony pendente, lite depends upon the 
marital relationship of the parties 
existing de facto. The ct. exercises a 
discretion in granting or withholding 
alimony pendente, lite which is regulated 
by the circumstances of each case. — 
Walker v. Walker (1885), 10 P. It. 
033.— CAN. 

a. What particulars must be 

C riven.) — On an application for an order 
for interim alimony, the affidavit as to 
the marriage should state such par- 
ticulars (by whom solemnised, etc.) as 
would enable the ct. to judge whether 


it has been duly solemnised or not/ — 
Taylor r. Taylor (1804), 1 Ch. Ch. 
234— CAN. 

b. In suit for restitution of con- 
jugal rights.] — The ct. for Divorce 8c 
Matrimonial Causes in Nova Scotia has 
jurisdiction in respect to a suit for the 
restitution of conjugal rights, 8c can 
order alimony for the wife pendente 
We.— King v. King (1904), 37 N. S. It. 
204.— CAN. 

o. The ct.. has jurisdiction 

in a suit by a husband for restitution 
of conjugal rights to grant alimony 
to the wife pendente lite. — Dongi v. 
Dongi (1909), 28 N. Z. L. It. 768.- 
N.Z. 

d. In suit for divorce.]— The Su- 
preme Ct. of British Columbia has 
jurisdiction to grant interim alimony 
pending an action for divorce. — 
Mf.llor v. Mellok (1905), 11 B. C. Ii. 
327 — CAN. 

e. In suit for alimony.]- In 1897 
a wife brought an action against her 
husband for alimony & to set, aside a 
judgment pronounced by consent in a 
former action for alimony begun in 
1884, under which the wife bad re- 
ceived $200. Deft, pleaded the judg- 
ment as a bar, & also adullciy by the 
wife, 8c a deed of separation. Pltf. 
disputed the deed of separation, 8c 
impeached the judgment as obtained 
by fraud & without, her knowledge or 
consent ; tho payment of $200 she 
attributed to a release of dower given 
by her. She also alleged expulsion 8c 
desertion by her husband, 8c that ho 
had been living in adultery alter tho 
judgment : — Held : pltf. was entitled 
to an order for interim alimony. — 
Laerance v. Laeranck (1898), 18 
P. R. 62.— CAN. 

f. .] — In an action for ali- 

mony the ct, has jurisdiction to, & as 


a rule wrill, grunt to the wife an order 
tor interim alimony & disbursements.— 
Brown v. Brown, IJ920J 3 W. W. K. 
1072.— CAN. 

Ct. of King’s Bench, 
in Soska t chew an has jurisdiction to 
grant mtcrim uliinony in an action 
brought for pommnent alimony. 
—Roberts v. Roberts, L1921J l 
W. W. R. 251 ; 55 D. L. R. 250 ; 14 
Sank. L. R. 29— CAN. 

h. - — .] — In an action, under 
King’s Bench Act, R. S. H., 1920, c. 39, 
s. 22, for alimony independent of any 
other relief, pltf. is not entitled to 
interim alimony.— Ade,:ugnt> v. Adel- 
kind, [19221 2 W. W. R. 521 ; 66 

D. L. It. 70 ; 15 Sask. L. It. 422.— 
CAN. 

k. .] — In an action for ali- 

mony alone, as in other matrimonial 
cases where alimony is merely inci- 
dental, a wife is entitled to an order 
for interim alimony.- - McMain v. 
MoMain, [1924] 1 W. W. R. 102; 1 
D. L. It. 338 ; 18 Sask. L. It. 303.— 
CAN. 

l. In suit for judicial separation.] 
— In an action for judicial separation 
& alimony a wife is entitled to an order 
for interim alimony. — Cook v. Cook, 
11924] 1 W. W. It. 1162 : 2 D. L. It. 
112.— CAN. 

m. Where husband has no property 
within jurisdiction.] — The Supremo Ct. 
of Alberta has jurisdiction to order tho 
payment of interim alimony. Deft, 
was ordered to pay interim alimony to 
pltf. who was without means 8c owing 
to her state of health unable to earn 
anything, although he swore that he 
was not the owner of any property in 
Alberta. — Skcrest v. Skcrkst (1912), 
22 W. L. R. 51 ; 5 Alta. L. R. 389 ; 
2 W. W. R. 928.-“ CAN, 
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wife is exposed to bodily hazard & intolerable 
hardships. Words of abuse & reproach are not, 
but words of menace intimating a malignant 
intention of doing bodily harm & even affecting 
the security of life are legal cruelty. (2) The ct. 
must not wait till threats are carried into execu- 
tion, but must interpose when words raise a 
reasonable apprehension of violence. If words 
of menace raise a reasonable apprehension it 
matters not whether they are addressed to the 
wife or to a third person. (3) Spitting on the 
wife is a gross act of cruelty. 

(4) All condonations by operation of law are 
expressly or impliedly conditional, for the effect 
is^ taken off by repetition of misconduct ; & this 
may be so even though the misconduct would 
not support an original cause. (5) Condonation 
is not held so strictly against a wife as against a 
husband. (6) Conjugal cohabitation after an 
act of adultery avowed by the husband may be 
condonation, but it is not a legal consequence 
that the wife pardons all other acts. 

(7) There may be relative cruelty, & what is 
tolerable by one may not be by another (Sir 
William Scott). 

(8) In general the husband is bound to defray 
the wife’s costs & to provide alimony pendent e life , 
but when the wife has separate means sufficient 
for her defence & subsistence she is not entitled 
to alimony nor costs during suit ; she then stands 
on the common footing of a litigant party, &, on 
proving her case, has a primd facie right to costs. 
It is, however, discretionary with cts. on a con- 
sideration of all the circumstances to relax the 
rule. — I ) ’Aguilar v, D’Aguilar (1794), 1 Hag. 
Ecc. 773 ; 1 Hag. Con. 134, n. ; 102 E. It. 748. 

Annotations: — As to (L) Consd. Russell v. Russell, [1897] 
A. C. 395. Refd. Neeld v. Neeld (1831 ), 4 Hag. Ecc. 203 ; 
dale v. Halo (1852), 2 Hob. Keel. 421. As to (2) Refd. 
Dysart v. Dysart (1847), 1 Hob. Eccl. 470. As to (3) 
Consd. Russell v. Russel], 1 1 897 1 A. C. 395. Refd. Saunders 
r. Saunders (1847), 1 Rob. Keel. 549 ; Sant v. Sant (1874), 
L. R. 6 P. C. 542. As to (4) Consd. Durant r. Durant 
(1825), 1 Hag. Ecc. 733 ; Snow v. Snow (1842), 2 Kotos of 
Cason Supp. I. ; Curtis v. Curtis (1858), 1 Sw. & Tr. 192. 
Refd. Sop with v. Sopwith (1801), 2 Sw. & Tr. 100 ; Cooko 
v. Cooke (1803), 3 Sw. & Tr. 1 20 ; Collins v. Collins (1884), 
9 App. Cub. 205 ; Moss v. Moss, [191GJ P. 155 ; Cramp 
v. Crump & Freeman, [1920] P. 158, Generally, Refd. 
Clowes e. Jones (falsely calling herself Clowes) (1843), 

3 Curt. 185. 

4065. Wife in possession of husband’s property.] 

—Lloyd v. Lloyd (1839), 8 L. T. 612, .n. 

4066. Appeal pending.] — Keats v , Keats (1859), 
cited in Halsbury’s Laws of England, Vol. XVI., 
p. 561. 

4067. .]— Robinson v . Robinson (1859), 


cited in Halsbury’s Laws of England, Vol. XVI., 
p. 561. 

4068. Wife in prison.] — Kelly v . Kelly, No. 
4230, post. 

Compare No. 5281, post . 

4060. Wife charged with adultery — Petition not 
answered.] — Where a wife is charged in her 
husband’s petition with adultery, & has filed no 
answer to it, she is still entitled to have alimony 
pendente liie allotted to her. — Smith v. Smith & 
Tremsaux (1863), 4 Sw. & Tr. 228 ; 32 L. J. P. M. 
& A. 91 ; 11 W. R. 257 ; 164 E. R. 1503. 

4070. Whether allowed pending hearing of 
petition.] — A suit was instituted by the wife for 
restitution of conjugal rights. She also filed a 
petition for alimony & then applied [before 
answer made by husband] on the ground of 
present distress & destitution, that. resp. be ordered 
to pay her a small sum of money pending its hear- 
ing. The ct. declined to entertain the application. 
— Forde v, Forde (1867), 15 L. T. 595. 

4071. What court will consider — Wife living with 
co-respondent.] — An averment in the husband’s 
answer to the wife’s petition for alimony pendente 
liie that she is living with the eo-resp. is immaterial 
& need not be noticed by her ; but, otherwise, 
where the allegation is that she is supported by 
him : Semitic : such allegation, if well founded, 
would be a bar to alimony. — Mad an v, Mad an A 
I)E Tjiokkn (1807), 37 L. J. P. & M. 10; 17 
L. T. 326; 16 W. R. 211. 

Annotation : — Consd. Bass v. Bass, [1915] 1*. 17. 

4072. .]— (1) Resp. is not entitled to 

alimony wliilst she is living with co-respondent 
as his wife & supported by him. 

(2) Resp. in a matrimonial suit cohabited with 
& was supported by eo-resp. for some time after 
the filing of the petition & service of the citation. 
In allotting alimony pendente liie the ct. ordered 
that the alimony should run from the date at 
which resp. ceased to cohabit with co-resp. 
instead of from service of citation. — Holt e. 
IIolt & Davis (1868), L. It. 1 P. & D. 610 ; 38 
L. J. P. & M. 33 ; 19 L. T. 662. 

A n notation : — Refd. Hass v. Bass, [1915] P. 17. 

4073. Conduct of wife.] — Leslies. Leslie, 

No. 5281 , posU 

4074. Where husband pleads to the Jurisdiction 
— Delay in decision.] — Ronalds v . Ronaijjs, No. 
4062, ante, 

(b) Where Husband has Small or No Means. 

4075. Husband without means.] — Where, upon 
the husband’s answer to a petition for alimony 
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4065 I. Wife in possession of hvs- 
band’s property.) — Interim alimony was 
stayed until pltr. had produced on oath, 
books, papers, etc., belonging to her 
husband, which she had taken with her 
when leaving his house, & which de- 
prived him of tho means of paying it. — 
Old v. Old (1883), 9 I*, li. 552.— CAN. 

4065 ii. .] — An order directing 

deft, in an alimony action based upon 
desertion to pay interim alimony was 
ainrmed, though the wife was in 
occupation of the deft.’s homestead; 
she having established that she was 
In need of interim alimony, & deft, not 
showing that she was in receipt of 
annual income from tho farm. — 

U3 ^ N CAN* Lalonde U885), 11 P. It. 

to' Wife charged with desertion — 
Whether answer to application. ]— Tho 
fact that pltf. has left deft., & refuses 
to return to him although he is willing 
to take her back to live wit h him, is no 


answer to an application for interim 
alimony. — Wilson v. Wilson (1873), 
0 P. R. 129— CAN. 

4071 i. What court vrill consider — 
Wife living with co-respondent.}— Upon 
an application for interim alimony, tlio 
question whether appet. has been 
guilty of adultery cannot be inquired 
into, unless it has already been 
judicially decided, but tho question 
whether an appet. is living &, supported 
by a co-respondent can be inquired into 
on the inquiry as to what means of 
support appet. has. — Cunningham v. 
Cunningham (1907), 5 W. L. R. 514. — 
CAN. 

4073 i. Conduct of wife,} — Tho 

question whether pltf. has been guilty 
of adultery cannot be raised on an 
application for interim alimony. — 
Campbell v, Campbell (1873), 6 P. II. 
128.— CAN. 

o. Merits of defence .] — Tho 

merits of the defence set up should not 
be looked into or considered on an 
application for interim alimony. — 


McArthur v . McArtijub (1905), 15 
Man. L. R. 151.— CAN. 

p. Necessity for notice.] — An appli- 
cation for interim alimony must be 
upon notice. — Swinarton v. Swinar- 
TON (1809), 2 Ch. Ch. 453.— CAN. 

q. Motion allowed to lapse — 

Whether bar to second motion — Allega- 
tion of cruelty — Offer to resume cohabita- 
tion.}— -A motion for interim alimony 
which has been allow cd to lapse without 
a decision thereon is not a bar to a 
subsequent motion for the same pur- 
pose. Where cruelty is alleged, an 
offer to resume cohabitation is not an 
answer to a motion for interim alimony. 
— Standall v. Stan i ) all (1912), 22 
W. L. R. 512 22 Man. L, It. 591.- 

CAN. 
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4075 I Husband without means .] — 
An order for interim alimony will not 
be made against a deft, where it is not 
shown that he has the means to comply 
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pendente lite, it appears that he has no means, the 
ct. "will refuse to allot alimony ; but the wife will 
be entitled to her costs of moving for an allot- 
ment. — G aynor v . Gaynor & Degliantoni 
(1862), 31 L. J. P. M. & A. 141. 

4076. Other than voluntary allowance — 

Alimony ordered.] — Malo v. Malo (1786), 2 Sw. 
& Tr. 057, n. ; 32 L. J. P. M. & A. 67, n. ; 7 L. T. 
437, n. ; 164 E. B. 1153. 

Annotations : — Consd. Haviland v. Haviland (1863), 3 Sw. 
Sc Tr. 114. Apld. Martin v. Martin, [19I9J P. 283. 

4077. Maintenance ordered.] — The 

husband being an insolvent debtor, & possessed 
of no property, & in no business or profession, 
the ct. refused to make any allotment of alimony 
to the wife, although the father of the husband had 
considerable property, & had supported his son. 
But the ct. suspended the proceedings until some- 
thing by way of maintenance should be given to 
the wife.- -Bkuere r. Bkuere (1837), 1 Curt. 
566 ; 163 E. B. 198. 

Annotation: — Consd. Beavan r. Beavan (1SG2), 31 L. J. 
P. M. & A. ICG. 


4078. — .] — Although the hus- 
band’s income consists only of a voluntary allow- 
ance from his father, yet, upon motion by wife 
for alimony pendente lite, the ct. will order the 
husband to make her some allowance, & will stay 
the suit by the husband till lie has undertaken 
to do so. — Moss v. Moss & Bush (1867), 15 W. R. 
532. 

Annotations : — Consd. Bonsorn. Bonsor, [1897] P. 77. Apld. 
Martin v. Martin, 11919] P. 283. 


Whether voluntary allowance calculated as 
part of husband's income, see No. 4125), post. 

4079. Fraudulent assignment by husband — After 
suit.] — An assignment, apparent] v fraudulent & 
colourable, by the husband of all his property 
after the commencement of a suit by the wife 
for divorce, cannot affect her title to alimony 
pendente lite. — Brown v. Brown (1828), 2 Ilag. 
Ecc. 5 ; 162 E. B. 766. 

Annotation : — Expld. dagger r. J often (1920), 42 T. L. It 
3 1 0 * 


4080. Husband’s income in kind.] — Where a 
husband in his answer alleged that he was in 
insolvent circumstances, A that his only income 
was weekly wages of meat, drink, washing & 
lodging, & 4.s. a week, the ct. refused to allot 
alimony pendente lite. Semble : a wife, by apply- 
ing to the ct. for an allotment of alimony, upon 
the husband’s answer is not precluded from after- 
wards examining witnesses in support of her 
petition. — Capstick v. Capbtick, Furness 
Winder (1864), 33 L. J. P. M. & A. 105. 


4081. Husband temporarily unemployed.] — 

Where a husband, being a master pilot in Her 
Majesty’s Bengal Pilotage Service, on six months’ 
leave of absence without pay, was in the receipt 
of no income, & was possessed of no property 
whatever, the ct. refused to allot to the wife aJi- 
mony pendente lite. — Fletcher v. Fletcher 
(1862), 2 Sw. & Tr. 434 ; 31 L. J. P. M. & A. 82 ; 
6 L. T. 132 ; 10 W. B. 448 ; 164 E. B. 1064. 

4082. Alimony allowed on average annual 

earnings.] — On an application for alimony pendente 
lite on the husband’s answers, from which it ap- 
peared that he was a master mariner & a part- 
owner in a sailing vessel, but that he had not had 
any employment for three months, the ct. never- 
theless, allotted alimony on the average of Ids 
earnings during the previous three years.- - 
Thompson v. Thompson & Johnson (1868), 
L. R. 1 P. & I). 553 ; 37 L. J. P. & M. 33 ; I S 
L. T. 212. 

Annotation -Mentd. It. v. Davidson, etc., Durham J.T. 

(1889), 5 T. L. U. 199. 

4083. Husband’s sole property contingent rever- 
sionary interest.] — (1) In a suit for dissolution of 
marriage, instituted by an infant husband, by 
his guardian, it appeared from the answer to a 
petition for alimony pendente lite that the sole 
property to which the husband was entitled was 
a contingent reversionary interest : — Held : the 
wife was not entitled to alimony. 

(2) The guardian who institutes a suit on behalf 
of an infant husband will be ordered to pay into 
the Registry, or give security for a sum of money 
to meet the wife’s costs of the hearing. — Beavan 
i7. Beavan (1862), 2 Sw. A Tr. 652 ; 31 L. J. P. M. 
& A. 166 ; 7 L. T. 435 ; 8 Jur. N. S. 769 ; 16 1 
K. B. 1151. 

Annotations : — As to (1) Refd. Martin r. Martin, [1919] P. 

283. As to (2) Folld. Rutter v. Jtuttei, [1921] J\ 13G. 

4084. Husband’s sole property & legacy payable 
at future date.] — Whore the husband had no pro- 
perty, A his only property was a legacy of £500, 
not payable until eleven months after the appli- 
cation for alimony, the ct. refused to .allot ali- 
mony pendente lite. — -Brown v. Brown A Simpson 
(1863), 3 Sw. & Tr. 217 ; 32 E. J. P. M. & A. 144 ; 
9 Jj. T. 118 ; 164 E. R. 1257. 

4085. Husband a “ poor suitor.”] — G riniiam t\ 
Griniiam & Pascoe, No. 4290, post. 

Where wife has separate income.] — See Sub- 
sect. 1 , B. (c), post. 

( c ) Where Wife has Separate Property. 

See Matrimonial Causes Buies, 1924, r. 60. 

4086. Where wife has adequate means of sub- 
sistence.] — D ’Aguilar v. I)’ Aguilar, No. 4064, 
ante. 


with Buch an order, if made. — P jterrtll I 
v . Pjterriij. (1903), 24 C. L. T. 02, 

0 O. L. It. 042 ; 2 O. W. R. 1096.— 

CAN. 

4075 ii. .] — Where husband has 

neither property nor earning capacity 
the ct. will not award interim alimony 
pendente lite. — White v. White ( 1912 ), 
21 O. W. R. 515 ; 3 O. w. N. 929 ; 2 
J). L. R. 885 —CAN. 

4075 Hi. .b—lnterim alimony will 

not be ordered where deft.’s inability 
to pay is shown. — Stand all v. Stan- 
PALL (1912), 22 W. L. R. 512; 22 

Man. L. R. 591. — CAN. 

4075 iv. .] — An order tor interim 

alimony against a penniless deft, 
resident ont, of the jurisdiction refused. 
—McNair v\ McNair (1913), 24 

O. W. R. 390; 4 O. W. N. 1093; 10 
D. L. R. 829. -CAN. 

4075 v. .] — A wife is not en- 

titled to alimony where although the ! 


husband has property of some value, he 
derives no income from it nor from any 
other source. — Gilbert r. Gilbert 
(1914), 29 W. L. It. 714 - CAN. 

4075 vi. . ] — Deft. *s statement on 

oath that he has no means out of which 
payment can be compelled is no ground 
for setting aside an order for payment 
of interim alimony. Pltf. has the right 
to test the truth of the statement by 
an execution.- — Peel v. Peel (1918), 
42 O. Li. R. 165 ; 13 0. W. N. 439- 
CAN. 

r. Discretion, of court.] — In a 

suit against a wife for divorce in which 
she had obtained an order for interim 
alimony & payment of money for 
interim costs the ct., dealing with an 
appeal from such order on the ground 
of the husband's poverty, expressed its 
opinion that the discretion of the judge 
who math* the order should not be 
interfered wit it ; whatever caution may 
be exercised in England before an order 


for alimony is made owing to the fact 
that failure to comply with the order 
may entail imprisonment , as no such 
consequences can follow in .Saskatche- 
wan different considerations apply.-- 
Pkuadsky v. Pkuadsky, [1921] 3 
W. W. R. 532 ; 63 D. L. R. 337 ; 14 
Saak. L. P. 493.— CAN. 
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40861. Where wife has adequate means 
of mttsistenre .\ — If the husband opposes 
an application for interim alimony on 
the ground that the wife has ample 
means of support, unless sbo can show 
the contrary to be the case, her 
application will be refused. — Smith r. 
Smith (1873), 6 P. R. 51.— CAN. 

4086 ii. .] — Alimony pendente lite 

should be allowed only on tho ground 
of necessity ; & wUl not be allowed to 
a pltf. who is known to have property 
sufficient for her maintenance until 
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4087. Though derived from co-respondent.] 

— Madanv. Madan & Dr Tiioren, No. 4071, ante . 

Wife’s Income self-earned — Husband & 

wife living apart.]— See No. 4097, post 

See , also , No. 4195, post 

4088. Husband of little or no means.] — Pierce 
v. Pierce (undated), cited in 2 Hag. Con. at 
p. 206, n. ; 161 E. H. 717. 

Annotation .— Consd. Davis v. Davis (1789), 2 Hag. Con. 

204, n. 

4089. .1 — Where the husband’s income did 

not exceed £60 a year, <fe the wife had a sum of 
£70 in her possession at the commencement of the 
suit, the ct. refused to make an allotment of ali- 
mony pendente life. — Coombs v. Coombs (1866), 
L. R. 1 P. & D. 21 8 ; 14 L. T. 294 ; 12 Jur. N. S. 
673. 

4090. .]— The father of resp., on her mar- 
riage with petitioner, undertook, in a letter to 
petitioner, to make her an allowance of £100 j>er 
annum during his life. Such allowance had been 
paid for some years in one sum in a particular 
month of the year. The ct. refused to grant to 
resp. alimony out of her husband’s income, which 
did not much exceed her allowance, the month in 
which it might be expected that the allowance 
would he paid not having arrived. * Eaton v. 
Eaton (1870), L. R. 2 P. & D. 51 ; 21 L. T. 733. 
Annotation - Reid. Martin v. Martin, [10191 P. 28.1. 

Compare Nos. 5311-5316, post. 


(d) Where Parties have been Separated before 

Proeeedi ngs. 

4091. Effect of grant — Wife in better position 
than before separation.] — George v. Ckoroe, .No. 
4097, post. 

4092. Separation under decree by ecclesiastical 
court — Divorce a mensa et thoro.] — FTolt v. Holt 
tSc Fleeming, No. 4296, post. 

4093. Separation by deed — Allowance discon- 
tinued — Discovery of adultery.] — Where a husband 
had, under a deed of separation, allowed liis wife 
a certain sum, iV had ceased to pay it after the 
date on which lie alleged that he had obtained 
evidence of her adultery, the Judge Ordinary, 
on the wife's petition for alimony pendente life , 
directed payment by way of alimony pendente tile , 
to be made at t he same rate. 

The practice of the House of Lords on divorce 
bills warrants the* ct. in directing the wife's costs 


to be taxed from time to time against the husband 
in his suit for dissolution of marriage. — Weber 
v. Weber & Pyne (1858), 1 Sw. & Tr. 219 ; 28 
L. J. P. & M. 11 ; 31 L. T. O. S. 302 ; 6 W. It. 
867 ; 164 E. R. 701. 

Annotation: — Expld. Powell r. Powell (18741, L. It. 3 F. 

& D. 186. 

4094. Molestation.] — By a separation 

deed the husband covenanted to pay £9 a month 
to the wife for her maintenance, &> she covenanted 
not to molest him. The wife afterwards peti- 
tioned for a judicial separation. The husband had 
refused to continue the allowance on the ground 
that the wife had broken her covenant not to 
molest him : — Held : the wife was entitled to 
alimony pendente liie. — Wood v . Wood (1887), 
57 L. j. Ch. 1 ; 57 L. T. 746 ; 36 W. R. 33 ; 1 
T. L. R. 39, C. A. 

4095. Allowance not discontinued.]- - 

When a husband & wife at the time of the institu- 
tion of a matrimonial suit are living apart under a 
deed of separation by which an allowance is 
secured to the wife, the mere fact of the institu- 
tion of the suit does not entitle the wife to an 
increased allowance by way of alimony pendente 
titc estimated on the husband’s present income.- - 
Powell v. Powell (1874), L. R. 3 P. & D. 186 ; 
43 L. J. P. & M. 9 ; 29 L. T. 466 ; 22 W. R, 62. 

Annotations :— Distd. Wood r. W T ood (1887), 57 L. J. Ch. 1. 

Mentd. Bishop v. Bishop, Judkins v. Judkins (1897), 76 

L. T. 109. 

4096. Effect of protection order.] — (1) By 
obtaining an order of protection, a wife does not 
deprive herself of her right to alimony pendente 
Hie in a suit subsequently instituted by her for 
dissolution of marriage. 

(2) The institution of vexatious suits, by the 
wife against the husband, is a ground for allotting 
alimony pendente lite at less than the usual rate. 
— Hakewill v. Hakewill (1860), 30 L. J. P. M. 
& A. 254. 

4097. Wife self-supporting.] — Alimony pendente 
lite refused to a wife, who, for some time before 
the institution of the suit had been, & still was, 
supporting herself in service. — George v. George 
(1867), L. R. 1 P. & D. 553 ; 37 L. J. P. & M. 17 ; 
17 L. T. 152 ; 16 W. R. 112. 

Annotations : — Folld. Powell v. Powell (1874), L. It. 3 P. 

&; 1). 186. Reid. Wood v. Wood (1887), 36 W. B. 33. 

4098. .] — Burrows v. Burrows (1867), 

L. R. 1 P. & D. 553. 

See, also , No. 4256, post . 


the trial of the action. — A t.ijson v. 
Allison (1913), 23 W. L. It. 570 ; 6 
Alta. L. It. 127; 9 D. L. U. 418.— 
CAN. 

4086 iii. -.1 — When applicants 

own material filed on a motion for ?>i* 
terim alimony & disbursements showed 
that she had suftleient means to main- 
tain herself until the trial of the action 
the motion was refused. — Ross wo km 
v. Hossworm (1914), 26 O. W. It. 207 ; 
0 O. W. N. 226.— CAN. 

8 . Where wife’s means inadequate. .] 
— Upon an application for interim 
alimony deft, set up that pltf. was 
able to maintain herself out of land 
which he had conveyed to her Sc 
out of moneys which her children 
might allow her. Although pltf. lived 
in the house upon the land convoyed 
to her, the land was tied up by the 
registration of a certificate of lis 
pendens, Sc the allowances from 
the childron would, if made, be no 
more than compassionate gifts : — 
Held : what was thus alleged was no 
ground for Retting aside an order for 
the paymout of interim alimony. — 
Peel v. Pkkl (1918), 42 (). L.‘ R. 
165 ; 13 O. W. N. 439 — CAN. 

t. *1-- Where a wife, mar- 


ried out of community of goods, was 
possessed of funds sufficient to main- 
tain her, the ct. refused to order the 
husband to pay alimony pendente litr. 
— Brown v. Blown (1919), 10 N. L. II. 
358.— S. AF. 

PART XIII. SECT. 9, SUB-SECT. 1.— 

B. (d). 

4095 i. Separation by deed — Allow- 
ance not discontinued.] — In May, 1875, 
a deed of separation was executed 
between deft. & pltf., husband & wife, 
by which deft, was to pay pltf. Si 00 
a year, quarterly, as maintenance. In 
Sept. 1 875, pltf. filed a bill for alimony. 
Sc deft, served a notice, agreeing to 
allow' her $100 a year quarterly, for 
interim alimony. In May, 1876, a 
decree wns made for specif le perform - 
anee of the agreement. : — Held : pltf. 
must give credit for the sums paid as 
interim alimony ; Sc executions issued 
for the whole sum payable under the 
agreement, were sot aside. — Maxwell 
v. Maxwell (1876), 7 P. R. 63. — CAN. 

a. Desertion without cruelty — Offer 
to resume cohabitation.] — A wife is 
not entitled to interim, alimony Si 
disbursements where she sues on the 
ground of desertion not alleging 


cruelty. Sc where the husband offers 
by liis defence Sc by affidavit to 
resume cohabitat ion with her. — S nider 
v. Snider (1885), 11 P. R. 140.— CAN. 

b. — — .] — When desertion but 

no cruelty is alleged Sc deft, offers 
by defence Sc affidavit to resume co- 
habitation, no order tor interim alimony 
will be made. — K aroh v. Karch (191 2), 
21 O. W. B. 883 ; 3 O. W. N. 1032 ; 
3 D. L. R. 658.— CAN. 

4097 i. Wife self-supporting.] — Where 
the wife had been living apart from 
her husband for five years, & had been 
supporting herself out of the rents of 
houses owned by her, Sc by taking 
boarders, Sc through assistance ren- 
dered by members of her family, the 
ct. refused to award interim alimony. 
— Knapp r. Knapp (1887), 12 P. R. 
105.— CAN. 

c. Leaving home. unjustifiaJrty — <£• 
unwilling to return.]- -If a wife leaves 
her husband's home without justifica- 
tion Sc is unw illing to return, she is not 
entitled to alimony, even though her 
husband’s altitude is that, were she 
willing he would be unwilling to 
receive her.- McNair p. McNair, 
[19231 1 W. W. It. 1022 ; l 1>. L. It. 
1111. CAN. 
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Husband and Wife. 


Sect, 9 . — Proceedings pending suit : Sub-sect, 1, B. 
(e)y C. dfc D, (gj <fc (6).] 

(e) In Suits for Nullity of Marriage, 

4099* General rule*] — Alimony allotted pending 
{nullity] suit, — Bird ( alias Bell) v. Bird (1753), 
1 Lee, 418 ; 161 E. R. 154; subsequent proceedings 
(1754), 1 Lee, 572, 021. 

Armotaiions Refd. Foden v. Foden, [1 894 ] P. 307. Mentd. 
Miles v. Chilton (1849), 1 Rob. Eccl. 084. 


4100. De facto marriage.] — Miles v, 

Chilton (falsely calling herself Miles), No. 
3646, ante. 


4101. Marriage within prohibited 

degrees.] — As a rule a marriage de facto carries 
the right to alimony pendente litc until it is finally 
declared to be void. There is jurisdiction to order 
alimony pendente litc in a husband’s suit for nullity 
of marriage, on the ground that the wife was 
within the prohibited degrees. The application 
may be made by the wife after a decree 7 iisi has 
been pronounced, if the decree lias not been mado 
absolute, even though the time at which it might 
have been made absolute has passed. — F oden v. 
Foden, [1894] P. 307 ; 63 L. J. P. 163 ; 71 L. T. 
279 ; 42 W. R. 689 ; 10 T. L. R. 608 ; 38 Sol. Jo. 
662 ; 6 R. 633, C. A. 


Annotation : — Mentd. Cliildors v. Childers 
Burford) (18911), 68 L. J. P. 90. 


(otherwise 


4102. Charge of fraud against wife.] — 

In a suit of nullity of marriage by the husband 
the wife de facto is entitled to alimony pendente 
lite , & to payment of the costs incurred in her 
defence even though fraud in procuring the mar- 
riage is charged against the wife A the husband 
asks that she may be condemned in costs & they 
may ultimately be awarded against her. — Ports- 
mouth (Earl) v, Portsmouth (Countess) (1826), 
3 Add. 63 ; 162 E. R. 404 ; subsequent proceedings , 
sub 7iom, Portsmouth (Countess) v, Portsmouth 
(Earl) (1828), 1 Hag. Ecc. 355. 

4103. Exception to general rule — Marriage clearly 
void on pleading.] — In suits for a decree of nullity 
of marriage the court will not grant alimony 
peMdente lite, should the marriage be plainly null 
& void on the face of the petition Sc answer taken 
together. — Blackmore v. Mills (falsely called 
Blackmore) (1868), 18 L. T. 586 ; 16 W. R. 
893. 

A nnotalion : — Expld. Foden v. Foden, [1894] P. 307. 


C, A mount. 

4104. General rule.] — This suit is brought by 
iiie wife for cruelty Sc adultery. She now applies 
for alimony pending the suit ; Sc certainly the 
ct. will not allow the same as if such a charge was 
established ; yet, I think, the nature of the suit 
is to be considered ; the charge is made, the answers 
are given in ; as yet there is no allegation on the 
part of the husband ; there is no ground to con- 
sider the suit as vexatious, no proeeedngs appear 
to have been had for the purpose of unnecessary 
delay. Therefore, the wife has a right to be 
maintained with some reference to her former 
comfortable state, yet with moderation (Sir John 
Niciioll). — Smith v. Smith (1813), 2 Phillim. 152 ; 
101 E. R. 1105; subsequent proceedings (1814), 
2 Phillim. 235. 

4105. .] — Leslie v. Leslie, No. 5281, post. 

4106. Proportion of husband’s income allowed.] 

— Malo v, Malo (1786), 2 Sw. & Tr. 657, n. ; 32 


L. J. P. M. & A, 07, n. ; 7 L. T. 437, n. ; 104 E. R. 
1153. 

Annotations : — Consd. Haviland i\ Haviland (1863), 3 
tew. & Tr. 114. Apld. Martin v. Martin, (1919) P. 283. 

4107. .]-— Biggs v, Biggs (1791), cited in 

2 Phillim. at p. 43 ; 161 E. R. 1073. 

Annotation :—Consd. Cooke v. Cooke (1812), 2 PhUlim. 40. 

4108. .] — De Montmorency (Viscount) v, 

De Montmorency (Viscountess) (1844), 3 Notes 
of Cases, 68 ; 3 L. T. O. S. 41 ; subsequent pro- 
ceedings, 3 Notes of Cases, 432, 

4109. .] — (1) In the Ecclesiastical Ct. one- 

fifth of the husband’s net income was usually 
allotted as alimony pendente lite , & was made pay- 
able from the date of the return of the citation, 
the statement in the husband’s answers to the 
wife’s allegations of faculties being assumed to be 
correct unless the wife disputod it Sc examined 
witnesses. Where £50 had been paid on account 
of alimony pendente lite before the decree, the ct. 
made the sum allotted payable from the date of 
the decree instead of from the date of the return 
of the citation. 

(2) The husband is liable for necessaries supplied 
to liis wife pending the suit, & before the decree 
of alimony, but he is liable only to a reason- 
able amount, & therefore, if the wife during that 
period incurred debts to an extravagant amount, 
that circumstance cannot be taken into account 
as aground for diminishing the amount of alimony. 

(3) A husband may deduct from income derived 
from real property the expense of ordinary current 
repairs, but not of extraordinary Sc permanent 
improvements, which ought to be charged on the 
fund of the income. — Hayward v. Hayward 
(1858), 1 Sw. & Tr. 85 ; 28 L. J. F. & M. 9 ; 31 
L. T. O. S. 25 ; 6 W. R. 639 ; 164 E. R. 610. 

Annotation : —As to (1) Expld. Nicholson v, Nicholson &. 
UatclifTc (1802), 31 L. J. 1». M. & A. 16.5. 

4110. — — .] — In allotting alimony pendente Hie 
the ct. will not look minutely into the figures when 
the income to be dealt with is of large amount. 

On an annual income of £8,000, the ct. allotted 
alimony at the rate of £1,000 a year, pending the 
wife’s suit for restitution of conjugal rights,- - 
Edwards v, Edwards (1868), 17 L. T. 584. 

4111. .] — (1) Upon a petition before the 

registrar for alimony pendente lite , the wife is not 
entitled as a matter of course, under Divorce 
Court Rules, 1865, it. 86, 191, to an order for 
cross-examination of her husband upon his answer, 
even though there may be a great discrepancy 
between the amount of his income as alleged by 
her in the petition Sc the amount as stated in his 
answer. 

Whether the husband should be ordered to 
attend for cross-examination is a matter entirely 
for the discretion of the registrar, Sc the ct. will 
not interfere with the exercise of his discretion 
unless satisfied that he has either proceeded on 
a wrong principle or has exercised his discretion 
wrongly. 

(2) Where there is no very great discrepancy 
between the two figures, it is not the practice of 
the ct. to order the attendance of the husband 
for cross-examination. 

(3) Where a wife in her petition for alimony 
pendente lite put the income of her husband, a 
baronet, at £70,000 a year, while the husband in 
his answer put it at £16,600 only, supporting his 
statement by full & detailed particulars, the 
registrar, on the hearing of the petition, & the 


PART XIII. SECT. 9, SUB-SECT. 1.- C. 

4106 i. Proportion of husband's income 
allowed .] — The allowance & amount of 
interim alimony in divorce proceedings 


is in tlie discretion' of the judge. It 
iB not usual to give moro than one- 
fifth of the husband’s income. — 
Hutton v. Hutton (No. 2), l 


2 W. W. It. 993.— CAN. 

d. Ground for allowing more 

than usual proportion .] — Where pitf. 
was supporting two children the ct. 
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judge on appeal from him, refused an application 
by the wife for an order on the husband to attend 
for cross-examination, allotted the wife £3,000 
a year as alimony. On appeal : — Held : £3,000 
a year was an adequate allowance for the wife 
pendente lite , & as the registrar had properly exer- 
cised his discretion in allotting that sum, the ct. 
would not interfere by ordering the husband to 
attend for cross-examination as to his means. 

(4) On an appeal from an order of a registrar 
or master the ct. will only recognise a note of the 
registrar or master as evidence of what took place 
before him, an affidavit by either party being in- 
admissible.— Sykes v. Sykes, |1897] P. 306 ; 66 
L. J. P. 162 ; 77 L. T. 150 ; 13 T. L. It. 579 ; 41 
Sol. Jo. 713, C. A. 


Annotations As to (3 
ri8!)Kl P. 138. Expli 
P. 172. 


Consd. Kettlewell v. Kettlewoll, 
& Distd. Dean v. Dean, 11923 J 


4112. Dependent on nature of income.] — 

In allotting alimony pendente lite the reversionary 
interest of the husband may be pleaded. Seem , 
a mere expectancy. 

The wife is at liberty to plead the income of the 
husband, & the sources from whence it is derived ; 
with regard to his reversionary property, A by 
the word reversionary I mean such property as 
the husband is entitled to for a vested interest 
expectant on the death of some person, or on the 
happening of some oilier contingency, it is usual 
& proper that such property should be stated. 
With regard to permanent alimony the ct. will 
make a different allotment in a case where the 
income of the husband is derived from his sole 
personal labour or exertions, from what it will 
do when he has moreover a. large reversionary 
property in expectancy (Dr. Lushington). — 
Stone v. Stone (1813), 3 Curt. 311 ; 7 Jur. 380 ; 
163 E. It. 750. 

A n notation ; Refd. Ben van r. Beavan (1802), 2 Sw. & Tr. 

052. 


4113. Grounds for allowing less than usual 

proportion — Liability to maintain issue of former 
marriage.]- -The circumstance that the husband 
has to maintain several children, the issue of a 
former marriage, is no ground for allotting less 
than one-lifth of his income as alimony pendente 
///r.— H ill v. Hide (1804), 33 L. J. P. M. & A. 101. 

See, also, No. 4115, post . 

4114. No fixed proportion.] — Leslie v. 

Leslie, No. 5281, post. 

4115. How husband's income calculated — What 
may be deducted — Cost of maintaining issue of 
former marriage,] — Under ordinary circumstances, 
the expense of educating & maintaining the 
children by a previous marriage do not form a 
legitimate deduction from the husband’s income 
in allotting alimony pendente lite. — Grafton v. 
Grafton (1872), 27 L. T. 768 ; 21 W. It. 292. 

See, also , No. 4113, ante. 

• .] — See, generally , Sect. 22, sub-sect. 1, 

post. 

4116. Proportion of joint income allowed.] — 

The wife has a separate income of £350 per annum 
for his life ; if she had not had this property, I 
think the ct. below would have been called upon 
to grant her more than £100. 

1 know no such rule as that stated that the ct. 
usually grants one-sixth ; the general proportion 
of alimony is much higher than has been stated 
(per Cur.).— Rees v. Rees (1821), 3 Phillim. 387: 

' ' E. R. 1361. 


4117. .] — Alimony pende?ile We is usually 

about one-fifth of the annual income ; but the 
proportion may vary according to the circum- 
stances of the parties ; e.g . the rank in life of the 
husband & the number of children for whose 
maintenance & education lie must provide. — 
Hawkes v. Hawkes (1828), 1 Hag. Ecc. 526 ; 162 
E. R. 666. 

4118. How joint income calculated — Wife’s 
earned income included.] — Not only the wife’s 
income derived from separate property will be 
taken into account in allotting alimony pendente 
lite, but income of which she is in the actual enjoy- 
ment, though earned by herself. — Goodheim v. 
Goodueim «fc Erankinson (1861), 2 Sw. & Tr. 
250 ; 30 L. J. P. M. & A. 162 ; 4 L. T. 449 ; 9 
W. R. 853 ; 164 E. R. 991. 

Annotation: — Refd. Madan v. Mad an &; Do Thoren (1867), 

37 L. J. P. & M. 10. 

4119. Wife formerly in receipt of allowance 
under separation deed — Amount equal to allow- 
ance.]. — Weber v . Weber & Pyne, No. 4093, 

ante. 

4120. .]— Wood v. Wood (1887), 57 

L. J. Ch. 1 ; 57 L. T. 740 ; 36 W. R. 33 ; 4 T. L. It. 
39, 0. A. 

4121. Grounds for reducing amount — Conduct of 
wife — Extravagant debts incurred for necessaries.] 
— Hayward v. Hayward, No. 4109, ante. 

4122. Vexatious suits brought by 

wife.) — ITakewili, v. Hakewill, No. 4096, ante. 

4123. Adultery.] — Crampton v. 

Grampton Armstrong, No. 4136, post. 

D. Calculation of Husband's Income. 

(a) In General . 

See , now. Matrimonial Causes Rules, 1924, r. 61. 

4124. Reference to registrar.] — -When the ac- 
counts of the husband’s income, in his answer 
to a petition for alimony, are complicated, the 
ct. may refer it to the registrar to ascertain what 
is the amount of income admitted by the answer. - 
Smith v. Smjth (1860), 30 L. J. P. M. & A. 207. 

4125. Calculated on previous year’s income — 
Not on average.] — Alimony. The husband’s in- 
come must be estimated at the amount of the 
previous year, & not by an average of years.* 
Kelly v. Kelly (1854), 1 Ecc. & Ad. 412 ; 164 
E. R. 237. 

4126. Major part of husband’s income a ter- 
minable annuity.] — The wife applied for per- 
manent alimony on a decree for judicial separation 
by reason of cruelty. The husband stated on 
affidavit that, since the petition for alimony 
pendente lite an answer had been filed, he had 
parted with his business, which was the principal 
source of income, for a yearly payment of £300 
for seven years, & 5 per cent, on the value of ware- 
house, stock-in-trade, debts, etc. : — Held : in 
allotting alimony the £300 yearly must be taken as 
income, the ct. observing that, if the income really 
failed, the husband could apply for reduction of 
alimony. — Moore v. Moore (1864), 3 Sw. & Tr. 
606 ; 34 L. J. P. M. & A. 146 ; 11 L. T. 459 ; 161 
E. R. 1410. 

4127. Husband temporarily unemployed — Aver- 
age of three years’ income.] — Thompson v. 
Thompson & Johnson, No. 4082, ante. 

(b) What must be included. 

4128. Voluntary allowance.] — Malo v. Mai.o, 


awarded interim alimony in oxoosr 
of an allowance based on the usual 
one'flftb rule. — C ook v . Cook. [1924] 
1 W. W. R. 3162; 2 D. L. IL 


112. — CAN. 

4116 i. Proportion of joint income 
allowed. Interim alimony fixed at 


one-fifth of the joint income.* 
Dikhertv. Dikbicrt (1908), 7 W. L. J 
458.— CAN. 
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Seri. f ). — Proceedings pending suit: Si ih- serf. 1,1). 

%), (b) cfc 

(1780), 2 Sw. & Tr. 057, n. ; 32 Tj. ,T. P. M. & A. 
07, n. ; 7 L. T. 437, n. ; 10 1 E. R. 1 153. 

Annotations : — Consd. Havilaiul r. Havilatid (1803), 3 Sw. 
& Tr. 111. Apld. Marlin r. Martin, [I919J P. 283. 

4129. .] — The wife cannot include in her 

husband’s income liable to alimony any purely 
voluntary allowance made to him ; though 
possibly there might be circumstances under 
which the wife might be entitled to alimony out 
of income to which the husband might have no 
strict legal right. — Haviland v. Haviland (1863), 
3 Sw. & Tr. 114 ; 1 New Rep. 377 ; 32 L. J. P. M. 
<te A. 67 ; 7 L. T. 757 ; 9 Jur. N. S. 208 ; 11 W. R. 
550; 164 E. R. 1216. 

Annotatioiis : — Consd. Bonsor v. Bonsor, 11 8073 P. 77: 
Martin v. Martin, 111)19] P. 283. 

4130. .] — Moss r. Moss & No. 4078, 

ante . 

4131. .] — The ct. had made an order on 

resp. for payment of permanent alimony at the 
rate of £110 per annum, so long as lie was in 
receipt of a rentcharge of £400 per annum (his only 
source of income), the trustees of which had a 
discretionary power to refuse payment, in which 
event it enured to the benefit of the tenant for 
life. Resp. had prior to the dale of the order 
become a bkpt., but the trustees had nevertheless 
continued to pay to him the rentcharge, he had 
failed to comply with the order of the ct. The ct. 
(resp. & trustees opposing) directed a sequestration 
in general terms to issue against the property, etc., 
of resp. — C linton v. Clinton (1866), L. R. I P. 
& D. 215 ; 14 L. T. 257 ; 11 W. R. 515. 

Annotations Consd. Bonsor v. Bonsor, [1897] P. 77. 

Folld. Martin v. Martin, [1919] P. 283. Refd. Dent r. 
Punt (1897), 30 L. J. 1*. & M. 01. 


4132. 

ante. 

-Bruere 

V. 

Bruere, 

No. 

4077, 

4133. 

— — .1 -Bonsor 

V. 

Bonsor, 

No. 

5340, 

post. 





4134. 

.] — Martin 

V. 

Martin, 

No. 

5322, 


post, 

4135. Property not producing income.] — Harris 
v. Harris (1828), 1 Hag. Ecc. 351 ; 162 E. R. 610. 

4136. .1 — (1) Where the answer to a pet.i 

tion for alimony alleges that property of which 
the husband is owner is mortgaged, it should state 
the date of the mtge. & the name of the mtgeo. as 
well as the amount of the mtge. debt. 

(2) All the valuable property of the husband 
will be taken into account in allotting alimony, 
although he may derive no income from it. 
Therefore the value of shares in a joint-stock co. 
although no dividend is payable upon them, 
the annual value of houses occupied by the husband 
or by others rent free, should be stated in the 
answer. 

(3) Payments made by the husband to the wife 
since the service of the citation will be deducted 
from the alimony pendente lite. 

(4) The adultery of the wife is no ground for 
allotting less than the usual amount of alimony 
pendente lite , & the avennent of such adultery in 
the answer is irrelevant. — Crampton v. Crampton 
& Armstrong (1863), 32 L. .J. P. M. & A. 142. 
Annotation : — Generally, Refd. Maden v. Maden & Do 

Thorcn (18C7), 37 L. J. P. & M. 10. 

PART XIII. SECT. 9, SUB-SECT. 1. - 

D. (c). 

e. Change of husband's circum- 
stances.) — A petition by a wife — 
petitioner in the one resp. in the 
other of two cross-suits for an increase 
of alimony was treated by consent on 
appeal as a petition for alimony, 
heap, was In receipt of a salary from 


4137. Cumulative investment.] — Whore, in 

a petition for alimony pendente lite a portion of 
the husband’s property was invested upon terms 
that the profits accruing therefrom should not 
be at once paid, but should accumulate until they 
should amount to a certain fixed sum, & the 
investment was a flourishing one, the ct. included 
this portion of the property in calculating tho 
alimony. — W ilson v . Wilson & Howeli. (1872), 
26 L. T. 108 ; 20 W. R. 320. 

4138. Estimated value of marketable securities.] 
— The estimated value of all marketable securities 
must be included in the calculation of the husband’s 
income, in order to the allotment of alimony 
pendente lite. — Harris v. Harris (1828), 1 Hag. 
Ecc. 351 ; 162 E. R. 610. 

4139. Contingent reversionary interest.] — Stone 
v. Stone, No. 4112, ante. 

Where husband’s sole property a contingent 
reversionary interest.] — See No. 4083, ante. 

4140. Expectancy.] — Stone v. Stone, No. 4112, 
ante. 

4141. Stock-in-trade, tools, etc.] — Hick v. Hick 
& Kitchin (1863), 12 W. R. 444, n. 

(c) What may he deducted. 

4142. Life insurance premiums.] — Harris v. 
Harris (1828), 1 Hag. Ecc. 351 ; 162 E. R. 610. 

4143. Policy settled for benefit of wife & 

children.] — The general rule in estimating the 
husband’s income for the purposes of alimony is, 
that he is not entitled to deduct sums paid by 
way of premium to maintain a policy of insurance 
on his life ; but where the policy was under settle- 
ment for the benefit of his wife <fc children after 
his death, & the premium was deducted <fc paid 
over to tho office by his employers, the ct. allowed 
him to deduct the amount of such premium in 
estimating his income. — Eorster v. Forster & 
Thomas (1862), 2 Sw. & Tr. 553 ; 31 L. .T. P. M. & 
A. 84 ; 0 L,. T. 693 ; 10 W. R. 810 ; 104 E. R. 
1111 . 

4144. Outgoings — Due to husband’s extrava- 
gance.] — (1 ) After sentence of separation by reason 
of gross cruelty & adultery on the part of the 
husband, the real estate being £6,000 a year, 
subject, as alleged by the husband, to large in- 
cumbrances, the mother’s jointure having been 
£1,000 & the wife’s pin-money £500 a year, the ct. 
allotted £1,000 a year permanent alimony, allowing 
the husband to deduct from that sum any pay- 
ment on account of pin-money above £200 a year, 
the sum agreed to be paid to the wife for the 
maintenance of the children. 

(2) The court [would not] be disposed to allow 
the full deductions claimed on account of out- 
goings, occasioned by [the husband’s] own extrava- 
gance <te profligacy (Sir John Nicholl). — 
Mytton v. Mytton (1831), 3 Hag. Ecc. 657 ; 162 
E. R. 1298. 

4145. Real property — Current repairs — 

Improvements.] — Hayward v. Hayward, No. 
4109, ante . 

4146. Instalments to pay debt.] — Upon the 
allotment of alimony, if a husband has contracted 
to pay off a debt by annual instalments, the 
amount of each instalment may be deducted from 

but his salary had increasod since the 
order first, made for alimony : — Held : 
resp. was entitled as of right to have 
only the deductions on account of 
pension & annuity funds taken into 
consideration in tho computation of 
his nett income. In this case, how- 
ever, the ct., in the exercise of its 
discretion, took into consideration the 


Govt, which was subject to deductions, 
on account of the pension & annuity 
funds, bis circumstances were involved. 
Sc be bad agreed with his creditors to 
discharge bis liabilities by instalment, s ; 
as part of such agreement he was 
keeping up a policy of insurance on 
bis life. & he was maintaining Sc 
educating three children in England, 
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his annual income.— Patterson v. Patterson, 
Curtis A Doras (1863), 33 L. J. P. M. A A. 36. 

Maintenance of issue of former marriage — 
Calculation of alimony pendente lit©.] — See Nos. 
4113, 4115, ante , No. 5281, post . 

E . Duration, 

(a) Commencement, 

4147. Ecclesiastical practice — Delay by wife — 
Return of inhibition.] — Gressk v, Gresse (1780), 
cited 1 Phillim. 208 ; 161 E. R. 962. 

Annotation: — Consd. Lovoden v. Lovoden (1810), 1 Phillim. 

208. 

4148. Date of sentence.] — Brisco v. 

Brisco (1820), 3 Phillim. 206 ; 161 E. R. 1303. 
Armotations .—Reid. Harmar v. Harmar (1857), Dea. & 8w. 

282 ; Leslie v. Leslie, [1911] P. 203. 

4149. Return of petition.] — Alimony pendente 
life is to be computed from the return only A not 
from the issue of the citation, even though con- 
siderably prior to the return, unless, possibly 
under special circumstances. — Bain v, Bain 
(1824), 2 Add. 253 ; 162 E. R. 286. 

4150. .] — Hayward v, Hayward, No. 4109, 

ante. 

4151. Service of petition.] — Alimony pendente 
Hie is payable from the date of the service, not 
of the return, of the citation. — Nicholson v, 
Nicholson A Ratcliffk (1862), 31 L. J . P. M. & A. 
165. 

4152. Date of decree — Where payment on 
account made before decree.] — Hayward v. Hay- 
ward, No. 4109, ante, 

4153. Respondent living with co-respondent — 
Cessation of cohabitation.] — Holt v. Holt A 
Davis, No. 4072, ante. 

Whether ordered before husband’s answer.] — 

Sec No. 4070, ante, 

(b) Suspension, 

4154. Adjournment of proceedings at request of 
wife.] — Rogers v, Rogers, No. 4303, post, 

(c) Termination. 

4155. In restitution suit — Obedience to decree.] — 

Held : she was entitled to alimony subsequently 
to the decree for restitution, A until the husband 
received her home ; A, for the purpose of alimony, 
the cause was pendente life until the husband 
obeyed the decree of the ct. — Taylor v. Taylor 
(1842), 6 Jur. 633, P. C. ; subsequent proceed, inqs 
(1843), 2 Notes of Cases, 174, P. C. 

4156. Disobedience to decree.] — The juris- 

diction of the ct. to provide alimony for a wife 
pendente litc f in the case of proceedings for restitu- 
tion of conjugal rights by a wife, extends until the 
proved disobedience by the husband to a decree 
for restitution, after which the ct. has jurisdiction 
under Matrimonial Causes Act, 1884 (c. 68), to 
provide her with permanent maintenance. The 
wife’s right to an order for alimony pendente life 
is not affected by the fact that the order is not 
made until after the decree for restitution. — Ver 
Meiir v. Ver Mehr, [1921] P. 404 ; 90 L. J. P. 
349 ; 126 L. T. 108 ; 66 Sol. Jo. (W. R.) 4. 

4157. In dissolution suit — On decree nisi.] — 
Latham v. Latham & Gethin, No. 4184, post. 


4158. .] — Alimony pendente lile ceases 
when the wife’s adultery is conclusively proved ; 
that is, on the pronouncing of the decree nisi in 
cases heard before the ct. itself, or in cases tried 
before a jury, when the time has elapsed for 
moving for a new trial before the ct. ; A if that is 
refused by the ct., when the further time for 
appealing from such refusal has elapsed. — Wells* 
v . Wells A Hudson (1864), 3 Sw. A Tr. 542 ; 4 
New Rep. 446 ; 33 L. J. P. M. A A. 151 ; 10 L. T. 
696 ; 10 Jur. N. S. 755 ; 164 E. R. 1386. 
Annotations .-—Consd. Dunn v. Dunn (1888), 13 I J . D. 91. 

Refd. Whitmore v. Whitmore (1806), L. It. 1 P. & D. 96. 

4159. Discretion of court to continue.] 

— Where alimony pendente lite has been allotted 
to a wife in a petition for divorce, such alimony 
ceases upon a verdict finding her guilty of adultery, 
but the ct. may in its discretion make an order 
for the alimony to continue. — Dunn v . Dunn 
(1888), 13 P. D. 91 ; 57 L. J. P. 58 ; 59 L. T. 385 ; 
36 W. R. 539 ; 1 T. L. R. 399, 0. A. 

4160. On lapse of time for appeal or ap- 

plication for new trial.] — Wells v. Wells & 
Hudson, No. 4158, ante. 

4161. .] — Where a decree nisi had 

been pronounced at the instance of the husband, 
A the time for moving for a new trial had been 
allowed to elapse without any such application, 
the ct. refused to enforce the payment of the wife’s 
alimony pendente lite beyond the fortnight during 
which she might have moved for a new trial. The 
lis between the parties is terminated not by the 
decree absolute, but by the lapse of time allowed 
for questioning the verdict. — Madan v. Madan A 
De Thoren (1868), 19 L. T. 612 ; 17 W. R. 265. 

4162. In suit for judicial separation — Whether 
allowed pending appeal.] — Jones v. Jones, No. 
2320, ante. 

4163. In nullity suit — Whether on decree nisi or 
decree absolute.] — In a suit for nullity alimony 
continues payable after the decree nisi until the 
decree is made absolute. — 8. (falsely called B.) 
r. B. (1881), 9 P. 1). 80 ; 53 L. J. P. 03 ; 32 W. R. 
756. 

4164. .] — The principle on which 

decrees of nullity of marriage have been ordered 
to be decrees nisi in the first instance is that the 
Queen’s Proctor may have an opportunity of 
intervening wherever there is any doubt as to 
the facts of tlic case. Where, however, the status 
of the parties is definitely settled, as where it has 
been proved beyond question that the marriage 
which it is sought to set aside was bigamous, there 
is no reason why the ct. should not at once 
exercise its discretion A relieve petitioner from the 
obligation to pay alimony pendente lite between 
decree nisi A decree absolute. — Guilders v. 
Childers (otherwise Burford) (1899), 68 

L. J. P. 90. 

4165. Where King’s Proctor intervenes — At date 
of proof of wife’s adultery.] — Whitmore v. 
Whitmore, No. 4884, post. 

4150, Wife proved guilty of collusion but 

not adultery — Decree nisi rescinded — Appeal by 
wife pending.] — On the trial of cross-petitions 
presented by husband & wife, the jury found that 
the husband had, but the wife had not committed 
adultery, A a decree nisi for dissolution of the 


expenses rosp. was put to in main- 
taining bis childreu, &: also the arrange- 
ment he had made for liquidating nis 
debts. — It. v. It. (1890), I. L. it. 14 
Mad. 88.— IND. 

PART XIII. SECT. 9, SUB-SECT. 1.— 

E. (a). 

4161 i. Service of petition .] — Interim 


alimony runs from the time of the 
service of the bill, if there has been no 
want of diligence on pltf.’s part in 
making the application. — Howe r. 
Howe (1871), 3 Ch. Ch. 494.— CAN. 

f. Date of decree .] — Unless the 
statement of claim makes a demand 
for a specific sum by way of interim 


I alimony, it should only be allowed 
from the date of the order, not from 
the commencement of the action. — 
McArthur v. McArthur (1905), 16 
Man. L. It. 151— CAN. 

g. .] — Parish r. Parish (1912), 

23 O. W. H. 79 ; 4 O. W. N. 105 ; 
(i D. L. R. 491 —CAN. 
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Sect. 9. — Proceedings pending suit: Sub-sect . 1, E. 
(c), & F.,G., II. & I. ( a ), 

marriage was accordingly pronounced by the ct. 
The Queen’s Proctor having intervened, a second 
trial took place, when the jury found that both 
parties had acted in collusion to suppress material 
facts, but they could not agree as to the charge of 
adultery, brought by the Queen’s Proctor against 
the wife. The ct. rescinded the decree nisi. The 
wife appealed, Ac the husband had ceased to pay 
the alimony : — Held : a writ of fi- fa, to enforce 
the arrears of alimony could not be granted, but 
the order for payment of the alimony ought to be 
renewed until further notice. — Butler v, Butler, 
Butler v . Butler Ac Burnham (1889), 15 P. II. 
13 ; 59 L. J. P. 11. 

4167. Disobedience by wife of order as to 
custody.] — Hope v , Hope, No. 5319, post . 

4168. Charge of maintenance by prostitution — 
Charge denied by wife- Main issue in suit.] — 

The ct. refused to rescind an order foi* alimony 
pendente tile on an allegation, supported by 
affidavits, that the wife was maintaining herself 
by prostitution ; the wife in her affidavit denying 
the truth of the allegation, Ac the charge of prostitu- 
tion being the main question in the suit. — P atch 
v. Patch (1869), 38 E. J. P. Ac M. 27 ; 19 L. T. 
662 ; 17 W. R. 265. 

F. Increase or Reduction of Amount, 

See Matrimonial Pauses Rules, 1921, v, 63. 

4169. Decrease — Whether allowed.] — An allot- 
ment of alimony pendente life reduced, on the 
proof that the husband was no longer in a con- 
dition to aliment the wife pendente life, at the rate 
originally assigned. — Cox v, Cox (1826), 3 Add. 
276 ; 162 E. R. 480. 

Annotation : — Reid. Shirley r. Wardrop (1858), 1 S\v. & Tr. 

317. 

4170. Sufficiency of particulars of grounds 

for application.] — In Apr. 1857, in a suit for nullity 
of marriage brought by the husband against the 
wife, alimony pendente life was agreed upon at 
£300 per annum , & confirmed by order of ct. On 
application for reduction of such rate of alimony, 
on the husband’s affidavit that his income in 1 857 
was £1,200, Ac now only £949, but not explaining 
how such reduction had been caused, nor stating 
when or how a certain sum of £10,000 had been 
spent, the ct. refused to interfere. — Shirley v. 
Wardrop (falsely called Shirley) (1858), 1 
Sw. Ac Tr. 317 ; 32 E. T. O. S. 198 ; 104 E. R. 
746. 

4171. Increase — Whether allowed — Husband’s 
income not actually ascertained.] — On appeal by 
the wife in a suit of divorce by reason of adultery, 
application was made for an increase of alimony 
pendente Hie. The alleged addition to the hus- 
band’s income, the ground of the application, 
could not be actually ascertained until the end 
of the year, Ac the prersertim of the appeal in effect 
acknowledged the wife’s guilt : — Held : the ct. 
could not decree an increase of alimony out of 
an income, not actually ascertained, Ac the sum 
allotted in the et. below was sufficient in the 
circumstances. — Stone v . Stone (1845), 9 Jur. 
381. 

G. Payment. 

4172. Allowance of payment on account.] — 

When alimony pendente Lite is decreed to commence 
from the return of the citation all sums paid 
subsequent to that return are to be allowed as part 
payment. — Hamerton v. Hamerton (1827), 1 
Hag. Etc. 23 ; 162 E. R. 493. 

Annotations : — Reid. Mackonochie v. Penzance (1881), 0 

App. Cas. 1544 ; Bailey v. Bailey (1884), 50 L. T. 722. 


4173. Payment to solicitor -Husband’s right to 
refuse.] — When alimony is by the terms of the 
order allotting it made payable to the wife, the 
husband is not bound, at her request, to pay it to 
her solr. Tho ct. allowed such an order to be 
amended by making the alimony payable to the 
wife’s solr. ; but refused to allow her the costs of 
the motion. — Parr v. Parr Ac White (1863), 32 
Jj. J. P. M. Ac A. 90 ; 11 W. R. 257. 

4174. Necessity for authority by wife — 

Consent by affidavit — Wife in prison for felony.] — 
Kelly v. Kelly, No. 4230, post. 

4175. Consent] in writing.] — The ct. 

will not make an order for the payment of alimony 
pendente life to the wife’s attorney without a 
written consent from her. — Brown v. Brown 
(1865), 4 Sw. Ac Tr. 144 ; 34 L. .7. P. M. Ac A. 102 ; 
164 E. R. 1471. 

4176. .] — (J) An order for the 

payment' of alimony to the wife’s solr. or proctor 
will not be made except upon the written applica- 
tion of the wife. 

(2) When alimony is so paid, the solr. is not 
entitled to charge for receiving if. — Margktson r. 
Mahgktson (1865), 35 E. J. P. A: M. 80. 

4177. Right of solicitor to charge.) — Mak- 

getson v. Margetson, No. 4176, ante. 

Whether subject to lien.1 — See Nos. 4179, 

1180, post. 

4178. Death of wife before payment — Claim by 
executors to be joined as parties.] — Schenck v . 
Schenck, No. 4580, post. 

Payment in arrear— Issue of bankruptcy notico 
against husband.] — Sec Bankruptcy, Vul. IV. , 
p. 91, No. 819. 

Deduction of income tax.]— Sec Income Tax. 

Enforcement.] — See Sub-sect. 1, K., post. 

If, Alienation . 

4179. Payment to wife’s solicitor — Whether 
subject to lien.] — The alimony allotted to the wife, 
petitioner, was, by the order of tho ct., made payable, 
to herself. Resp. paid the alimony to tho wife’s 
solr., who, from time to time, made payments on 
account to petitioner. Petitioner never aut horised 
him, by nomination in writing, to receive the 
alimony, nor was it shown that she had acquiesced 
in his receiving it- : — Held : the solr. had no lien 
for costs on the money which he had received as 
alimony. — Leete v. Leete (1879), 48 E. J. P. 61 ; 
40 L. T. 788 ; 27 W. R. 921. 

A limitation :■ Folld. Cross v. Cions (1880), 43 L. T. 533. 

4180. .] — A solr.’s lien does not extend 

to alimony pendente tite paid over to him as such, 
i.e. for the purpose of the wife’s maintenance, 
unless he holds her direct written authority to him 
to receive it as lair agent under r. 94 . — Cross v. 
Cross (1880), 43 L. T. 533. 

See, generally. Solicitous. 

4181. Whether alienable — Equitable execution.] 
— A husband At wife were joint lessees of a dwelling- 
house. The lease was mortgaged. The husband 
paid the rent, rates, taxes, At interest on the mtge., 
wliich amounted together to £294. The wife with 
the children of the marriage lived in the lower part 
of the house. The upper part was let to a tenant 
at a rent of £200. The husband allowed the wife 
to receive this rent. The value of her occupation 
of the lower part was £100. The husband insti- 
tuted proceedings for divorce. The registrar fixed 
the amount of alimony pendente tite for the wife 
Ac children at £836 a year. He treated her as 
already receiving £300, Ac an order was made that 
the husband should pay the wife alimony at the 
rate of £45 a month, £540 a year, for herself Ac the 
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children. Certain creditors of the wife recovered 
judgment against her & then obtained an order for 
the appointment of a receiver of the rents, profits, 
& moneys receivable in respect of her interest in 
the house : — Held : the order for a receiver must 
be discharged. — Walls (J.) Ltd. v. Legge, [1923] 
2 K. B. 240 ; 92 L. J. K. B. 717 ; 129 L. T. 129, 
C. A. 

I. Procedure . 

(a) Time for Application, 

See Matrimonial Causes Rules, 1924, r. 57. 

4182. After evidence de bene esse — Though 
evidence proves guilt of wife.] — On the last day of 
the sittings the judge ordinary allowed petitioner’s 
witnesses to be examined, though the case was 
not in the list for the day, on the understanding 
that, if the resp. & co-rcsj). intimated their inten- 
tion to defend the suit, the case should be reheard. 
The evidence proved adultery. On a subsequent 
application for alimony pendente life , the judge 
ordinary held that resp. could not be prejudiced 
by the evidence so taken ; notice meantime having 
been given that resp. & co-resp. intended to 
defend. — P hillips v. Phillips & Meplyn (1805), 
4 S w. & Tr. 129 ; 34 L. J. P. M. & A. 107 ; 104 
E. R. 1405. 

4183. In dissolution suit —After decree nisi — On 
ground of wife’s adultery.] — Alimony pendente 
Lite was allotted after there had been a verdict of 
adultery against the wife, but before the case came 
on for a final decree before the full ct. — D’O ylky 

V. JVOyley a Baldie (1859), 4 Sw. & Tr. 22G ; 29 
L. J. P. M. Sc A. 105 ; 23 J. P. 231 ; 104 E. R. 
1503. 

4184. .] — A decree nisi for dissolution of 

marriage, if not appealed from, puts an end to the 
Lis between the parties. Alimony pendente litc 
will not therefore be due after the date of the 
decree nisi ; but where the husband moved to 
have the decree made absolute, he being resident 
in India, & it appeared that a sum of money was 
due to the wife on account of alimony pendente Lite , 
the ct. refused to make the decree absolute. — 
Latham v. Latham & Getiiin (1801), 2 Sw. & Tr. 
299 ; 30 L. J. P. M. & A. 103 ; 9 W. R. 080 ; 104 
E. R. 1011. 

Annotations : — Dbtd. Laxton »\ Laxton (1861), 30 L. .T. P. M. 

& A. 208. Overd. Ellis r. Ellis (1883), 8 P. D. 188. Re£d. 

Wells v. Wolls (1861), 3 8w. & Tr. 542 ; Ousoy r. Ousey 

(1875), 1 P. 1>. 56 ; Langworthy v. Langworthy (1886), 

55 L. J. P. 33 ; Lewis v. Lewis, [1892J P. 212. 

4185. .] — (1) The ct. has power to 

order alimony jjcndente Litc notwithstanding a 
decree nisi has been made for dissolution of 
marriage. Latham v. Latham , No. 4181, ante , 
overd. 

(2) Until the decree becomes absolute the 
parties are still husband & wife & the marriage is 
not severed (Cotton, L.J.). — Ellis v. Ellis (1883), 
K P. D. 188 ; 52 L. J . P. 99 ; 49 L. T. 223 ; 31 

W. R. 942, C. A. 

A nnotntions :—As to (1) Distd. Dunn v. Dunn (1888), 13 

P.l). 91. Refd. Fox v. Fox, 1 1 925 J P. 157. As to (2) 

Refd. Stanhope v. Stanhopo (1886), 11 P. D. 103. 

4186. Effect of delay — Application shortly 

before husband’s petition for leave to withdraw.] — 

Twisleton V. Twisleton & Kelly, No. 4011 , post. 


4187. -.] — The ct. refused to mako any 
order for alimony pendente Lite , after a decree nisi 
had been obtained for a dissolution of marriage 
by reason of the wife’s adultery, the wife having 
allowed some months to elapse after the commence- 
ment of the suit before she filed her petition for 
alimony. — Noblett v . Noblett & Kershaw 
(1809), L. R. 1 P. & D. 051 ; 20 L. T. 716. 

4188. In nullity suit — After decree nisi — Time for 
decree absolute passed.] — Eoden v . Foden, No. 
4101, ante. 

4189. In restitution suit — After decree to resume 
cohabitation.] — Ver Meiir v . Ver Mehr,No. 4150* 
ante. 

(h) Service of Petitions and Orders. 

See Matrimonial Causes Rules, 1924, r. 57. 

4190. Substituted service — Of petition — Where 
allowed — Substituted service of main petition 
allowed.] — On a motion for substituted service of 
a petition for alimony pendente lite, in a case where 
substituted service of the petition for divorce had 
previously been ordered by service upon resp.’s 
agents, the ct. granted the motion, & as it 
appeared that a copy of the petition for alimony, 
had already been sent in a registered letter to 
the agent’s address, ordered that further service, 
should be dispensed with. — O devaine v. Odevaine 
(1888), 58 L. T. 504 ; 52 J. P. 280. 

4191. Of order — How served.] — Where 

orders had been made that the husband should 
pay the wife’s costs & alimony pendente Lite , Sc 
the husband had assigned his property, & could 
not be found, the ct. allowed substituted service 
of the orders by leaving them at the last known 
residence of the husband, at his attorney’s office, 
& at the address given in the appearance book. — 
Nuttall v . Nuttall (1802), 31 L. J. P. M. & A. 
101. 

►Service generally, t scc Sect. 8, sub-sect. 5, ante. 

( c ) Pleadings. 

See , now , Matrimonial Causes Rules, 192 J, 
rr. 57 60. 

4192. Petition — Amendment after answer — 
Allegation of further income of husband — Denial 
of own income.] — Petitioner filed a petition for 
alimony in which she set forth certain property 
which she asserted she held to her separate use, 
Sc resp. answered the petition on oath. The ct. 
consequently permitted petitioner to amend her 
petition for alimony, by adding thereto allegations 
of further income of resp., Sc a denial of the greater 
part of the income she had attributed to herself in 
her petition.- “H arker v. Hakkku (1808), 37 
L. J. P. Sc M. 11. 

4193. Answer — Husband’s right to put in.] — 

Butler v. Butler (1752), 1 Lee, 38 ; 101 E. it. 
10. 

Annotation : — Reid. Synge v. 8yugc (1900), 61 J. P. 451. 

4194. Jurisdiction of court to order.] — 

In a matrimonial suit the wife filed a petition for 
alimony, to which resp. did not answer. Under 
Rules Sc Regulations, 1800, r. 84, the ct. made a 
peremptory order upon resp. to file an answer to 
the petition for alimony within a week. — Snowdon 


part XUI. SECT. 9, SUB-SECT. 1.— 

I. (ft). 

h. Effect of delay.] — Whore a pltf. 
had noglee tod to proceed to a hear- 
ing at the flrst hearing term after 
issue joined, owing to a slip on the 
part of her solr. : — Held : this was no 
bar to her obtaining interim alimony. 
— Peterson v. Peterson (1874), 6 
I*. K. 150. — CAN. ; 


k. .] — Thoiuphon v. Thomp- 

son (1883), 9 P. R. 526.— CAN. 

l. After defence filed — Or expira- 
tion of time allowed for defence. 1 — An 
application for interim alimony cannot 
be made until defence is filed or the 
time for tiling it has expired. — Peck 
v. PEOK (1882), 9 P. It. 299.— CAN. 

m. .] — McArthur v. 

McArthur (1905), 15 Man. L. 11. 151 ; 


1 W. L. R. 1.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 

I. 

n. A nswer — Offer to pay for neces- 
saries — Cruelty alleged in petition. ] 
— It is not a sufficient answer to a 
motion for interim alimony where 
cruelty is alleged, that the husband 
has offored to allow the wife to get 
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(c) & (d) i. & it ., (el J. & K . ] 
v. Snowdon (1871), L. li. 2 P. &. D. 200 ; 40 
L. J. P. & M. 29 ; 24 L. T. 703 ; 19 W. It. 700. 

4195. What particulars must be given.] — 

On a petition for alimony pendente lite by the wife, 
the husband is required by the ordinary practice 
of the ct. to furnish particulars of his income, but 
such rule or practice is not absolute. If the wife 
has a separate income sufficient to maintain her in 
the position to which she has been accustomed, the 
ct. will not be disposed to order the husband to 
furnish particulars of his income with a view to 
the allotment of alimony, more especially if the 
investigation into his circumstances would tend 
to the husband’s detriment. — Blackborne v. 
Blackborne (1867), 30 L. J. P. & M. 88 ; 16 
H. T. 435 ; 16 W. B. 29. 

419 6. Mortgage of property.]- - Cramp- 

ton r. Crampton & Armstrong, No. 4136, ante . 

4197. Whether gross or net annual 

value — Income from trade.] — It is not sufficient 
to specify the amount of net annual income derived 
from trade in an answer to a petition for alimony. 
The gioss annual income, & the deductions, must 
be specified. It is also necessary to specify the 
gross rental of houses from which income is derived, 
A to give particulars of the charges & out-goings, 
in respect of which deduction is claimed. —No KES 
v. Nokes (1863), 3 Sw. & Tr. 529 ; 3 New Bep. 
215 ; 33 L. J. P. M. & A. 24 ; 12 \V. B. 443 ; 164 
F. B. 1381. 

4198. Income from house 

property.] — Nokes v . Nokes, No. 1197, ante. 

4199. Whether value of stock in 

trade, tools, etc.] — Hick v. Hick & Kitciun (1863), 
12 W. B. 444, n. 

4200. When particulars of husband’s in- 

come dispensed with.] — Blackborne v. Black- 
borne, No. 4195, ante. 

4201. Income during previous three years — 

Whether average income sufficient.] — An answer to 
a petition for alimony, setting out the average 
income of the husband for several years, & not 
setting out Ids income during the three years 
previous to the commencement of the suit : — 
Held : to be insufficient. — Williams v. Williams 
(1867), L. B. 1 P. & I). 370 ; 36 L. J. P. & M. 39 ; 
15 L. T. 249 ; 15 W. B. 288. 

Annotations : — Refd. Powell r. Powell (1 874), L. R. 3 P. & D. 

186 ; Gundy v. Gandy (1882), ,01 L. J. P. 41. 

4202. What particulars may be given — 
Facts bearing on present income.] — Williams v . 
Williams, No. 4201, ante. 

4203. Amendment — Jurisdiction of court 

to order — Answer ambiguous.] — (1) The ct. has no 
power to order that the husband should attend at 
the hearing of a petition for alimony pendente lite, 
that he may be cross-examined as to the state- 
ments in his answer as to the amount of his 
income. 

(2) Where such an answer is ambiguous (e.g.), 
where it does not appear what are the deductions 
made by the husband from his gross income, the 
ct. will dii •ect it to be reformed by inserting an 
explanation of the ambiguous statements. — 
Hopper v. Hopper (1858), 28 L. J. P. & M. 26. 

4204. Further & fuller answer — When 

ordered — Instead of ordering husband’s attend- 
ance.] — Where the answer of a husband to a x> edi- 
tion for alimony is not sufficiently explicit, he will 
under r. 12 of Further Buies, be ordered to give a 


further & fuller answer, but he will not be ordered 
to attend the hearing that he may be examined in 
open ct., unless his answer is evasive. — Clark v. 
Clark (1860), 31 L. J. P. M. & A. 32. 

Annotation: — Folld. Senior v. Senior (1866), 15 W. It. UJ. 

4205. .] — Tonge v . Tonge, 

Anderson & Eykyn, No. 4227, post. 

4206. Proceedings after answer — Where husband 
alleges separate Income of wife — Replication.] — 
Where, in his answer to a petition for alimony 
pendente lite , the husband alleges that the wife’s 
income exceeds his — if the wife dispute this, the 
proper course for her to adopt is to deny the 
allegation by her replication on oath. — Watts v. 
Waits (1859), 28 L. J. P. & M. 125 ; 23 J. P. 280. 

4207. Amendment of petition.] — 

Marker v. Marker, No. 4192, ante. 

(d) Evidence. 
i. In General. 

See. now , Matrimonial Causes Buies, 1924, r. 61. 

4208. Who may be called — Husband.] — A wife 
who has presented a petition for alimony has a 
right to subpoena her husband for the purpose of 
examining him as a witness in support of her 
petition.- -Anderson v. Anderson (1868), L. B. 1 
P. & L>. 512 ; 37 L. .T. P. A M. 64 ; 18 L. T. 371. 

Power to call husband for cross-examination on 
his answer, see Sub-sect. 1, (d) ii., post. 

4209. Witnesses — Right of wife to call & examine 
— Where husband has not filed an answer — Whether 
notice to husband necessary.] — Roberts v . 
Roberts (1859), 29 L. J. P. M. & A. 158 ; 23 
J. P. 297. 

4210. .] — A husband who has not 

ffled an answer on oath to the petition for alimony 
pendente lite under i*. 84, cannot cross-examine the 
witnesses produced in support of the petition, on 
the motion for an allotment, or contradict their 
evidence.- Constable v. Constable (1869), L. B. 
2 P. & D. 17 ; 39 L. J. P. A M. 17 ; 21 L. T. 101. 

4211. Where husband has not ap- 

peared to original petition.] — In a suit by a w ife for 
judicial separation on the ground of desertion, the 
ct. having allowed substituted service of the 
petition, A petition for alimony pendente lite , A 
the husband not having appeared, the ct., under 
r. 89, allowed the wile to examine witnesses in 
support of her petition for alimony, without giving 
the usual four days’ notice. — Robinson v. Robin- 
son (1871), 41 L. J. P. A M. 40 ; 26 L. T. 108 ; 20 
W. B. 200. 

4212. Right of husband to cross-examino — 

Or contradict.] — Constable v . Constable, No. 
4210, ante. 

4213. Whether entitled to professional 

advice.] — A witness who has been subpoenaed to 
attend for examination before a registrar in divorco 
proceedings is not entitled as of right to have his 
solr. present to advise him. — All port v. Allport 
(1909), 25 T. L. B. 588. 

4214. Evidence by affidavit — When allowed.] — 

The ct. allowed the income of resp., who had not 
ffled any answer to his wife’s petition for alimony, 
to be proved by affidavits ; but required that notice 
should be given to resp. of the liling of the affi- 
davits, & of the wife’s intention to apjdy for 
alimony upon the income proved therein. — 
Mumby v. Mumby (1869), L. B. 1 P. & 1). 701 ; 38 
L. J. P. & M. 72 ; 21 L. T. 155 ; 17 W. B. 1115. 

4215. Cross-examination — Of wife — Grounds for 


whatever Is necessary for the house, (1905), 10 O. L. It. 386 ; 6 O. W. It. band —Subsequent adultery of husband.] 
in which both are living but not on 436. — CAN. — Miller v. Millek 0914), 27 W. L. R. 

friendly terms, & to pay for all such 607 ; 6 W. W. It. 168 ; 36 I). L. R. 

goods. — Tiieakbtonk v . Theakstone o. Ayr cement by wife releasing hus - 557 ; 19 B. C. R. 563. — CAN. 
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refusing.] — The husband filed a petition for divorce 
on the ground of the wife’s adultery. By her 
answer the wife denied the adultery & made a 
countercharge of cruelty. She then filed a petition 
for alimony pendente lite, which the husband 
answered by alleging that the wife was being 
maintained by the co-resp. The wife filed an 
affidavit denying this, & an order for alimony 
pendente lite was made by the registrar. On the 
application of the husband an order was made 
suspending the order for alimony & giving the 
husband leave to cross-examine the wife on her 
affidavit & to file further evidence. The wife 
appealed on the ground that to allow the cross- 
examination upon an interlocutory proceedings 
would prejudice the fair trial of the issue of adultery 
in the divorce suit. 

The Ct. of Appeal varied the order by directing 
that the leave to cross-examine & file further 
evidence should be subject to the condition that 
no question should be put in cross-examination 
or affidavit filed or used which directly or indirectly 
went to the issue of adultery. — Bass v. Bass, 
[1915] P. 17 ; 84 L. J. P. 53 ; 112 L. T. 70 ; 31 
T. L. It. 49, V. A. 

Annotation : — Reid. Frunklin v. Franklin & Minsk all, {19211 

P. 407. 

4216. Of wife’s witnesses — Whether allowed ] 

— Constable v. Constable, No. 4210, ante . 

ii. Attendance of Husband for Cross-Examination . 

See, now , Matrimonial Causes Rules, 1921, r. 01. 

4217. Jurisdiction of court to order.]— Hopper 
v . Hopper, No. 4203, ante. 

4218. When ordered — Discretion of registrar.] — 
Sykes v. Sy t kes, No. 4111, ante. 

4219. Answer evasive.] — Clark v. Clark, 

No. 4204, ante. 

4220. j Where the answer of a 
husband to a petition for alimony pendente lite is 
not merely insufficiently explicit, but clearly 
evasive, he will, under the Further Rules, r. 12, be 
ordered to attend the hearing, that he may be 
exr mined in open ct. — Senior v . Senior (1806), 
15 W. R. 91. 

4221. .] — The ct. will only permit a 

husband to be cross-examined on a petition for 
alimony, when his answer is evasive on the face 
of it. — Parker v. Parker (1871), 20 L. T. 108. 

4222. Discrepancy between husband’s & 

wife's allegations of his income.] — Sy t kes v. Sy t kes, 
No. 4111, ante . 

4223. Costs of motion for attendance & examina- 
tion.] — Costs of application for further time to 
answer, etc., on behalf of the wife, will, as a general 
rule, not be taxed against the husband. Nor costs 
of a motion for the husband to attend & be 
examined on the wife’s petition for alimony, &, his 
answer on oath thereto, where the result of his 
examination is to establish the truth of his answer 
on oath. — Harding v. Harding & Lance (1802), 
2 Sw. & Tr. 549 ; 31 L. J. P. M. & A. 76 : 0 L. T. 
092 ; 10 W. R. 811 ; 104 E. R. 1110. 

(e) Production and Inspection of Documents . 

See , now , Matrimonial Causes Rules, 1924, r. 01. 

4224. Jurisdiction to order — Partnership books.] 
— In a wife’s petition for dissolution of marriage 


she applied for alimony pe7idente lite . Resp. filed 
a balance-sheet, showing a loss on his whole business 
for the year, & the registrar made an order on him 

6 his partner to produce their account-books. 
They produced a ledger for the last year, but 
refused to allow it to be inspected : — Held : the 
registrar had power under r. 191 to require an 
inspection of the ledger, & a writ of attachment 
issued to enforce the order. — Carew v. Carew, 
[1891] P. 360 ; 61 L. J. P. 24 ; 65 L. T. 107. 

Annotation : — Consd. Tonge v. Tonge, [1892] P. 51. 

4225. Whether ordered — Husband refusing 
further & fuller answers.] — On motion by a wife 
that her husband be ordered to give a further & 
fuller answer to her petition for alimony pendente 
lite, the husband stated his inability to do so. 

The ct. ordered that the husband’s books should 
be submitted for inspection to the wife & such 
other person as might be agreed upon between the 
parties or named by the registrar. — Newton v . 
Newton & Allen (1872), 27 L. T. 708 ; 21 W. R. 
292. 

4226. Objection to disclose partnership 

accounts.] — Higgs v. Higgs (1830), 3 Hag. Ecc. 
472 ; 102 E. R. 1230. 

4227. .] — In a petition by the husband 

for the dissolution of the marriage, the wife applied 
for an allotment of alimony landing suit. The 
husband in his answer admitted that his income 
from his business amounted to £3,000 a year, but 
objected to produce the books of the business before 
the registrar on the ground that they w r ould disclose 
the accounts of the partnership : — Held : the 
husband’s answer was incomplete, & he must tile 
a fuller & further answer ; but he ought not at 
then existing stage of the proceedings to be ordered 
to file accounts & to attend for the purpose of being 
cross-examined upon them.- Tonge v. Tonge, 
Anderson & Eykyn, [1892] P. 51 ; 01 L. J. P. 87 

07 L. T. 390. 

Annotation : — Reid. Sykes v. Sykes, [1897 ] P. 306. 

J. Costs of Application . 

4228. Where petition refused — On ground of 
husband’s absence of means.] — Gaynorv. Gaynor 
A Degliantoni, No. 4075, ante . 

4229. Amendment of order — Alimony made pay- 
able to wife's solicitor — Wife’s costs refused.] — 
Parr v . Parr <fc White, No. 4173, ante. 

4230. .] — (1 ) A wife who is under- 

going a sentence of imprisonment for felony is, 
nevertheless entitled to alimony pendente lite. 

(2) An order that alimony pendente lite be paid 
to the w 7 ife will, on her application, be varied by 
making the alimony payable to the w r ife or to her 
solr., but she must bear the costs of the applica- 
tion. 

(3) Where a wife was undergoing a sentence of 
imprisonment the ct. refused so to vary the order 
without an affidavit by her that she wished the 
alteration to be made. — Kelly v. Kelly (1803), 
4 Sw. & Tr. 227 ; 32 L. J. P. M. & A. 181 ; 11 
W. R. 958 ; 104 E. R. 1503. 

Annotation : — As to (1) Consd. Leblic v. Leslie, [1908] P, 99. 

K. Enforcement of Order . 

4231. Whether court of equity will interfere.] — 

Husband & wife, who were separated, entered into 


PART XIII. SECT. 9, SUB-SECT. l.~ 
I. (d) ii. 

p. When ordered .] — On an applica- 
tion alleging means made by a wife 
for alimony pendente lite , resp. denied 
means. The ct. refused to refer the 
matter to the registrar to inquire & 

J. — VOL. XXVII. 


report, but ordered resp. to attend 
for cross-examination as to his mea 
■— -Sticvknhon v. Stevenson (189 
I. L. 11. 26 Calc. 764. — 1ND. 


PART XIII. SECT. 9, SUB-SECT 1.— J. 

Q. Itesumption of cohabitation — Dur- 


ing pendency of motion — IIu8band*8 
liability for costs.] — Pltf., during the 
pendency of a motion for interim 
alimony, returned to her husband : — 
Held : deft, must pay the costs as 
between solr. & client of pltf. 's solr. — 
Leonard v. Leonard (1883), 9 P. It. 
450.— -CAN. 


E E 
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Sect. 9. — Proceedings pending suit : Subsect. \,K. ; 
subsects. 2 <£ 3, A. (a), (6), (c) 6c 

an agreement in writing, providing for their living 
together again, & stipulating that, in the event of a 
future separation for a particular cause, the wife 
should receive the income of her own fortune, which 
her husband was entitled to receive, & that her 
mother should indemnify him against her debts. 
They afterwards separated, for the cause referred 
to by the agreement, & the wife obtained a divorce 
in the Ecclesiastical Ct., & a sentence for permanent 
alimony to an amount exceeding the income of 
her fortune. That alimony was regularly paid by 
the husband, & he received the income of her 
fortune. The wife accepted a bill of exchange in 
favour of a creditor of her own. In a suit by that 
creditor, an injunction was granted to restrain the 
husband from paying to the wife the annual 
amount of the income of her fortune, as the validity 
of the agreement for future separation, under which 
she was entitled to such income, was not in dispute 
between the husband & wife. 

Qu . ; whether such an agreement would be held 
valid, if disputed. Sernblc : the ct. (of Equity] 
will not interfere, either to compel or to restrain 
the payment of alimony, as such, except so far 
as to grant a writ of ne exeat against the husband. — 
Vanderoucht v. De Blaquiere (1839), 5 My. & 
Cr. 229 ; 3 Jur. 1116 ; 41 E. R. 358, L. 0. 
Annotations: — Consd. lie Moyrick's Settlmt., Moyriok v. 

Meyriok, [1 921 J 1 Ch. 311. Refd. Cartwright v. Cartwright 

(1853), 10 Hare, 030 ; Exp. Bremner (1 866), L. It. 1P.& D. 

254 ; Anderson v. Hay (1890), 7 T. L. R. 113. 

Modes of enforcement — Action In King’s Bench.] 

— See No. 5989, post. 

Attachment & committal.] — See Nos. 5911- 

5916, post. 

Injunction restraining husband from dealing 

with property.] — See Nos. 6005, 6006, post. 

Sequestration.] — See Nos. 5950, 5957, post. 

Writ ne exeat regno.] — See Sect. 23, sub- 
sect. 3, I., post. 

See , also , Sect. 22, sub-sect. 1, K., post. 


Sub-sect. 2. — Disputes as to Property. 
See Part XII., Sect. 1, sub-sect. 2, D., ante. 


Sub-sect. 3. — Custody and Maintenance 
of, and Access to Children. 

A. Custody . 

(a) In General. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193, & Matrimonial 
Causes Rules, 1924, r. 73. 

4232. Discretion of court.] — In making an 
interim order under Matrimonial Causes Act, 1857 
(c. 85), s. 35, as to the custody of the children, 
the ct. will adhere to, or depart from the common 
law rule according to its discretion. — Spratt v. 
Spratt (1858), 1 Sw. & Tr. 215 ; 31 L. T. O. S. 
269 ; 6 W. R. 860 ; 164 E. R. 699. 

Annotation .—Reid. ThomasBet v. Thoinasset, [1894] P. 
295. 

4233. Jurisdiction of court — Children over six- 
teen.] — Ryder v. Ryder, No. 4250, post. 

4234. .] — The ct. has no power to 

make provision for the maintenance of children 
above the age of sixteen years. — Blandford v. 
Blandford, [1892] P. 148 ; 61 L. J. P. 97 ; 67 
L. T. 392 ; 8 T. L. R. 381. 

Annotatums : — Distd. Midwinter v. Midwinter, [1893] P. 
93. Overd. ThomasBet v. ThomaHSot, [1 8941 P. 296. 


4235. .] — Thomasset v. Thomabset, 

No. 5780, post. 

4236. -.] — Upon a summons by a 

father that the mother should be deprived of the 
custody of their eldest child, a girl over sixteen 
years of age, the judge in chambers refused the 
father’s application, & directed that the mother 
should retain the custody of the child pending suit. 
— B. v. B. (1894), 72 L. T. 268. 

4237. Children out of jurisdiction — Applica- 

tion under Custody of Infants Act, 1873 (c. 12)*j — 
A married woman residing abroad, & having the 
interim custody of her children pending proceed- 
ings in England committed to her by the French 
tribunals, was ordered by the Lord Chancellor to 
concur with her husband in taking such steps as 
should be necessary according to the laws of 
France to obtain the delivering up the children to 
him. She having opposed an application by the 
husband to the French cts. for that purpose, on 
the ground of the pending of an appeal to the 
House of Lords against the order of the Lord 
Chancellor, the application was unsuccessful. An 
order was now made upon Mrs. H., within one 
week from service of the order, to deliver up the 
children to Mr. H., or otherwise concur with him 
in taking such steps as might be necessary, accord- 
ing to the laws of France, to authorise her to 
deliver them up. 

The Ct. of Ch. has jurisdiction over infants who 
are natural-born English subjects, though born 
& resident abroad. — Hope v. Hope (1854), 4 De 
G. M. & G. 328 ; 23 L. J. Ch. 682 ; 24 L. T. O. S. 
29 ; 2 W. R. 698 ; 43 E. R. 534, L. C. 

Annotations: — Consd. He Willoughby (1885), 30 Ch. D. 

32 i. Mentd. Kendall v. Wilkinson (1855), 4 K. & B. 

680; Cookney v. Anderson (1863), 1 De G. J. & 8m, 

365 ; Drummond r. Drummond (1866), 2 Ch. App. 32 ; 

Re Slade, Slade v. Hulme (1881), 45 L. T. 276 ; Brown v. 

Collins (1883), 25 Ch. D. 56. 

(b) To Whom Given . 

4238. Intimate friend of petitioner.] — In Apr. 
1858, the wife left her husband’s house, with the 
view of instituting a suit for dissolution of marriage, 
by reason of cruelty & adultery, taking with her 
their boy, between seven & eight years of age, 
whom she placed in a school kept by an intimate 
friend of her own. On application for an interim 
order, to prevent the father removing him from 
such school : — Held : the wife’s intimate friend 
could not bo considered an indifferent person 
between the parties. 

The ct. ordered the child to be given up to the 
husband’s mother, who from the letters appeared 
to be on good terms with the daughter-in-law & 
attached to the boy. — Boynton v. Boynton 
(1858), 1 Sw. & Tr. 324 ; 32 L. T. O. S. 229 ; 7 
W. R. 181 ; 164 E. R. 749. 

4239. Mother of respondent.] — Boynton v. 
Boynton, No. 4238, ante . 

4240. Father “or his agent ” — Father abroad.] 
— The ct. decreed the custody of the children, in 
a suit for dissolution by the husband, who was in 
India, to “ the father or his agent ” with the view 
that, in the father’s absence, the grandfather 
should have charge of them. — Ling v . Lino & 
Prior (1866), 13 L. T. 683. 

Compare Sect. 17, sub-sect. 3 ; Sect. 22, sub- 
sect. 6, post. 

(c) What Court will Consider . 

4241. Religion of parent.] — Gallini v . Gallini 
(circa 1815), cited 2 Sim. at p. 37 ; 57 E. R. 704, 
L. C. 

Annotation : — Refd. Boll v. Ball (1827), 2 Sira. 36. 

4242. Conduct of parent — Father’s mistress not 
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brought to his house.] — Where a person supposed 1 
to be improperly in custody is brought up on 
habeas corpus , the ct., if there appear no ground 
for restraint, will order that such person be at 
liberty to go where he pleases, & will, if necessary, 
give him the protection of an officer in going. 
But, if the party bo a legitimate child, too young 
to exercise a discretion, the legal custody is that 
of the father ; &, if the mother has possessed 

herself of the child adversely to him, & he claims 
it, the ct. will oblige her to deliver it up. Nor 
will this rule be departed from on the ground that 
the father has formed an adulterous connection, 
which still continues, if it appear that he has never 
brought the adulteress to his house or into contact 
with his children, & does not intend to so do. 
Semble : the child would not be given into the 
father’s custody if it appeared that in his hands 
it would be exposed to cruelty or to gross cor- 
ruption. — B. v. Greenhill (1830), 4 Ad. & El. 
624 ; 6 Nev. & M. K. B. 244 ; 111 E. K. 922. 

Annotations : -Consd. He Hake will (1852), 12 (J. B. 223. 

Reid. K.r p . Pulbrook (1847), 11 J. I\ Jo. 102; 11. v. 

Smith (1853), 17 Jur. 24 ; R. v. Clarke (1857), 7 E. & B. 

180 ; R. v. Howes (I860), 3 E. & E. 332 : He Andrews 

(1873), L. R. 8 Q. B. 153 ; He Edwards (1873), 42 L. J. 

Q. B. 5M) ; H. v. Prince (1875), L. R. 2 O. C. R. 154 ; He 

Agar-EJlis, A gar- Ellis v. Lascclles (1883), 24 Ck. 1). 317 ; 

Thomasset t*. Thomasset, f 1 8114 J 1\ 2115. 

4243. Previous improper attempt to obtain 

custody.] — Pending a suit for divorce, the wife, 
in an improper manner, obtained possession of 
an infant child of the marriage, then living with 
the husband. On the husband again taking the 
child from her she endeavoured, by violence, to 
get it from him, but failing, applied to the ct. for 
an order that it might be restored to her. The 
ct. rejected the application, on account of the 
impropriety of her conduct, & condemned her in 
the costs of the motion. — A llen v. Allen & 
D’Akcy (1859), 29 L. J. P. M. & A. 100 ; 23 J. P. 
247. 


4244. Age of infant.] — The father has the 
common law right to the custody of an infant, 
however young, & in the case of an infant of 
seven months the ct. held that the mother must 
show more than the mere natural desire of a mother 
to induce the ct. to exercise its discretion under 
Matrimonial Causes Act, 1857 (c. 85), in her 
favour, & as it did not appear that either mother 
or child were suffering by the separation, refused 
to make any order. — Cartridge v. Cartltdge 
(1802), 2 Sw. & Tr. 507 ; 31 U. J. P. M. & A. 85 ; 
0 L. T. 397 ; 10 W. It. 072 ; 104 E. R. 1117. 

Annotations : — Distd. Barnes v. Ramos (1887), L. R. 1 P. 

& D. 463. Refd. He. Andrews (1873), L. R. 8 Q. B. 153 ; 

Re Edwards (1873), 42 L. J. Q. B. 1)1). 

4245. .] — Hamilton v . Hamilton (1887), 

4 T. L. R. 27. 

4246. .1— Oil an application for an order 

for access to children pending suit on behalf of the 
mother, the ct. will require to be satisfied that the 
motive is natural love & affection for the children, 
& that appet. has no indirect object in view ; 
as to which, lapse of time in making the application 
may bo material. The ct. will also consider the 
convenience of all parties in the circumstances, 
& how the children would probably be affected 
if the order were made. 

Interlocutory appeals to the full ct. must be 
decided on the same materials that were before 


the judge ordinary. — Codrington v. Codrington 
& Anderson (1804), 3 Sw. & Tr. 496 ; 4 New Rep. 
121 ; 10 L. T. 387 ; 104 E. R. 1307. 

4247. Motives of application — Whether mere 
desire of mother sufficient.] — Cartridge r, Cart- 
ridge, No. 4244, ante . 

4248. Effect of separation on mother’s health.] 

— The ct. made an order, giving the custody of 
two infant children, the one being of the age of 
between three & four years, the other of eighteen 
months, to the mother, resp. in a suit for dissolu- 
tion of marriage, on the ground that the mother’s 
health was suffering from being deprived of their 
society, & that they were living with a stranger, 
& not with the father. — Barnes v. Barnes & 
Beaumont (1867), L. R. 1 P. & P. 463 ; 10 W. R. 
283. 


(d) Practice and Procedure . 

See Matrimonial Causes Rules, 1924, rr. 34, 73. 

4249. Adjournment — To enable wife to answer 
application — Granted on terms.] — Upon an appli- 
cation by a husband for the custody of a child 
pendente lite , the wife asked for time to answer 
the affidavit upon which the application was 
founded. The ct. granted time, upon an under- 
taking being given by the wife that the child should 
not be removed out of the jurisdiction of the ct. 
until further order. — Carter v. Carter (I860), 
29 L. J. P. M. & A. 107. 

4250. Evidence — Whether court bound by affi- 
davits.] — (1) On a motion for an interim order for 
the custody of children, the ct. will consider all 
the existing circumstances at the time of the 
application, but will not follow affidavits to be 
read as to the truth or falsehood of charges brought 
by the parties against each other 

(2) The court has, under Matrimonial Causes 
Act, 1857 (c. 85), s. 31, no jurisdiction to make 
any order as to custody of children upwards of 
sixteen years of age. (3) Semble : if necessary 
it might make an order as to their maintenance. 
— Ryder v. Ryder (1801), 2 Sw. & Tr. 225 ; 30 
Li. J. P. M. & A. 44 ; 3 L. T. 678 ; 9 W. R. 440 ; 
164 E. It. 981. 

Annotations: — As to (2) Consd. Thomasset v. Thomasset, 

11894) P. 295. As to (3) Refd. Tbomashet v. Thomasset, 

fl 894 J P. 295 ; Shaftesbury Union v . Brockway (1912), 

82 L. J. K. B. 222. 

4251. Interim order restraining removal — 
Whether granted.] — The ct., upon affidavit that 
petitioner believed her husband intended to re- 
move the only child out of the jurisdiction of the 
ct., made an order, ad interim , upon petitioner’s 
ex p. application, restraining resp. from removing 
the child.— Harris v . Harris (1890), 63 L. T. 
202. 

4252. Pleading — Paternity of child disputed — 
Must be specially pleaded.] — Where it is desired 
by a resp. to question the paternity of a child or 
children the custody of whom is claimed on a 
petition, the question of such paternity must be 
specifically raised in the answer, so that the other 
side may have due notice to be prepared to meet 
it, & unless the party opposing the prayer for 
custody so pleads, such party will not in future 
be allowed at the hearing to question the paternity 
of such child or children. — G ordon v . Gordon, 
11903] P. 92 ; 72 L. J. P. 34 ; 88 L. T. 573. 

Annotation Consd. Russell v. Russell, [1924] A. C. 687. 


PART XIII. SECT. 9, SUB-SECT. 3. — 

A. (d). 

r. Interim order restraining re- 
moval — May be made ex parte.] — An 
order that reap, in a suit for Judicial 
separation, in whose custody the 
children are, do not remove them out 
of the colony until final decree, or 


until further order may be made on 
an ex p . application, if, in the opinion 
of the ct., tho matter is so urgent as 
to require it. — Atkinson v. Atkinson 
(1890), 8 N. Z. L. R. 442.— N.Z. 

a. Two orders made — Irregularity 
in first order — Appearance on second — 
Waiver. ] — Whore two interim orders 


as to custody of children have been 
made in the same suit, hut the second 
does not assume the existence of the 
first, a party cannot treat an appear- 
ance on the making of the second as a 
waiver of an irregularity in tho first. — 
Atkinson v. Atkinson (1890), 8 

N. Z. L. R. 442.— N.Z. 

E E 2 
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Sect, 9. — Proceedings pending suit: Sub-sect. 3, A. 
(e) (/), B . C. ; sub-sect . 4, X, B., (7. 

D. ; sub-sect. 5, A 

(e) Coste o/ Application. 

4253. Application refused — For improper con- 
duct of applicant — Applicant condemned in costs.] 
— Allen v. Allen & D’Arcy, No. 4243, ante. 

(/) Enforcement of Order. 

Peremptory order.]— No. 4102, posJ. 

Attachment & committal.] — Sec Nos. 5934- 
5930, post. 

B. Maintenance. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193 ; Matrimonial 
Causes Rules, 1924, r. 73. 

4254. Jurisdiction of court to order — Children 
over sixteen.] — Ryder v. Ryder, No. 4250, ante. 

4255. .] — Blandford v . Blandford, 

No. 4234, ante. 

4256. Whether ousted by separation agree- 
ment.] — A wife, having petitioned for the dissolu- 
tion of her marriage, presented a petition for an 
allowance by way of alimony pendente tite & for 
the maintenance & education of the children of 
the marriage. In answer to this petition the hus- 
band alleged that prior to the divorce petition 
he & his wife had entered into an agreement for 
separation, by which lie had agreed to make her 
an allowance of £000 a year. The wife denied 
the existence of the agreement : — Held : the 
agreement, if it existed, would not affect the 
jurisdiction of the ct. under Matrimonial Causes 
Act, 1857 (c. 85), s. 35, & Matrimonial Causes Act, 
1859 (c. 01), s. 4, to make provision for the mainte- 
nance & education of the children, & the husband 
must make discovery of his means. — Barry v. 
Barry, [1901] F. 87 ; 70 L. J. P. 17 ; 84 L. T. 
33 ; 49 W. R. 370 ; 45 Sol. Jo. 238, C. A. 

4257. Whether granted — One child — Order for 
alimony pendente lite.] — Where alimony has been 
allotted to the wife & the only child of the marriage 
left in her custody, pendente lite , the ct. refused to 
order the husband to contribute to its maintenance. 
— Cranwell v. Crantvell (1808), 19 L. T. 011. 

4258. Order for particulars of husband’s income 
— Jurisdiction of court to order — Effect of prior 
separation agreement.] — Barry v. Barry, No. 
4250, ante. 

See, also , No. 1787, ]>ost. 

C . Access. 

See Matrimonial Causes Rules. 1924 , it. 34, 
73 

4259. Jurisdiction of court — Order for access 
only— No application or order for custody .J — 

(1) By Matrimonial Causes Act, 1857 (c. 85), s. 35, 
the ct. for divorce is authorised, during the pen- 
dency of a matrimonial suit, to make interim 
orders for the custody, etc., of the children, the 
marriage of whose parents is the subject of such 
suit : — Held : the ct. might entertain an applica- 
tion for access to the children, although it may not 
have made & may not have been applied to to 
make any order as to their custody. 

(2) On appeal from an interlocutory matter, 
not touching the main issue in the cause, & resting 
in the judicial discretion of the ct. below, applt. 
must satisfy the Ct. of Appeal that the discretion 
of the ct. below was altogether wrongly exercised. 
— Thompson v. Thompson & Sturmfells (1801), 

2 Sw. & Tr. 402 ; 31 L. J. F. M. & A. 213 ; 5 


L. T. 325 ; 7 Jur. N. S. 1207 ; 10 W. R. 90 ; 104 
E. R. 1052. 

Annotation : — As to (1) Consd. Codrington v . Cod ring! on & 

Anderson (1864), 3 Sw. & Tr. 496. 

4260. Discretion of court.] — Heathcoat v. 
Heathcoat (1804), 10 L. T. 389, n. 

4261. What court will consider — Necessity for 
order — Suit for restitution pending.] — The father 
of infants, before a petition was presented by 
their mother for access to them, etc., under 2 & 
3 Viet. c. 54, went with them to reside abroad. 
The ct. ordered substituted service of the petition, 
but, at the hearing, declined to make the order, 
although the father had filed affidavits & 
appeared by counsel, because the father & infants 
were resident abroad, & because a suit by the 
mother for restitution of conjugal rights was 
pending, which, if successful, would have the same 
effect as the order prayed. 

The ct. will not make the order where the wife 
has left her husband without sufficient cause. 
Semble : the order may be made ex p. if the neces- 
sity of the case requires it. — Be Taylor (1840), 
11 Sim. 178; 9 L. J. Cli. 399; 4 Jur. 983; 59 
E. R. 842. 

4262. Conduct of applicant — Desertion 

without cause.] — Re Taylor, No. 4201, ante. 

4263. Motives of application.] — Heatii- 

coat v. Heathcoat (1804), 10 L. T. 389, n. 

4264. Welfare of children.] — Heathcoat 

v . Heathcoat (1801), 10 L. T. 389, n. 

4265. .] — In exercising its discretion 

in the matter of access to children by their parents 
pending a suit, the ct. is mainly influenced by 
considerations for the interests of the children. 
Therefore, where it was satisfied that the visits of 
the mother to the child, who was in a very sickly 
state, might retard the child’s recovery, it refused 
the mother au order for access pending the suit, 
though there was reason to apprehend that the 
separation of the mother from the child would 
exercise a prejudicial effect on the mother’s 
health. — Fitilip v. Fhilip (1872), 41 L. J. F. & M. 
89 ; 27 L. T. 592. 

4266. Practice — Service of petition — Substituted 
service.] — Re Taylor, No. 4201, ante. 

4267. Whether granted on ex parte applica- 

tion.] — Re Taylor, No. 4201, ante. 

4268. Variation of order — After verdict — 
Whether before expiry of time of moving for new 
trial.] — After the verdict in a petition for dis- 
solution the ct. refused to vary the order as to 
access to children & to prohibit the guilty wife 
from seeing her children, until tho time for moving 
for a new trial had expired. 

The controversy between the parties is not 
ended until the period in which a new trial can 
be moved is exhausted. — Goderich v. Goderich 
& Lara, Forder & Kelsey (1808), 19 L. T. 
Oil. 

4269. Costs of application — Whether wife en- 
titled — Application unsuccessful.] — (1 ) A wife, who 
unsuccessfully makes or opposes an interlocutory 
motion in a matrimonial suit, is not entitled to 
the costs. Accordingly, it was held that the 
costs of an unsuccessful motion by a wife for 
access to the children of tho marriage, & of an 
unsuccessful opposition by her to a motion for 
further particulars of the charges made by her in 
her petition, should not be allowed. 

(2) The fee of counsel for advising on the 
sufficiency of an answer, which is special, & not a 
mere traverse of the allegations in the wife’s 
petition, will be allowed on the taxation of costs. 
— Hepworth v. Hepworth (1801 ), 30 L. J. P. M. 
& A. 253. 
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Sub-sect. 4. — Security for Costs. 

A . In General . 

4270. Application of common law rules.] — 

Blackett v. Blackett & Frail, No. 4276, post . 

B. Against Whom Ordered . 

$06 Matrimonial Causes Rules, 1924, r. 97. 

4271. Guardian instituting proceedings on behalf 
of infant husband.] — Beavan v. Beavan, No. 4083, 

(171 tc • 

4272. Wife petitioning for decree of nullity — 
Out of jurisdiction — Separate estate must be 
proved.] — The ct. held that it had power to order 
the wife, who was petitioner in a nullity suit, to 
give security for costs, but it declined to do so, in 
that particular instance, as it was not sufficiently 
proved that she had a separate income. — M. 
(FALSELY CALLED De B.) V . De B. (1875), 44 
L. J. P. & M. 41 ; 33 L. T. 263. 

4273. Intervener — Stranger to suit.] — A hus- 
band’s petition for divorce was met by a cross- 
petition for divorce by the wife. The husband’s 
petition being unsupported by evidence was dis- 
missed, but a decree nisi was granted to the wife 
upon her petition. Before the decree was made 
absolute, upon the intervention of a stranger, an 
order was made for trial of an issue as to the wife’s 
adultery, no terms as to costs being asked for or 
imposed upon the intervener. Upon a subsequent 
application by the wife that the intervener should 
give security for her costs of the intervention : — 
Held: there was no jurisdiction to make such an 
order. — GiutOY ??. Gilroy, [1914] P. 122; 83 
L. J. P. 49 ; 110 L. T. 601 ; 30 T. U It. 365 ; 
58 Sol. Jo. 37S, C. A. 

Husband — In respect of co-respondent’s costs.] — 

See Sub-sect. 4, C., post. 

In respect of wife’s costs .] — See Sub-sect. 

5, jiost. 

C. Costs of Co-Respondent. 

4274. When ordered — Only in cases of need.] — 

The ct., being satisfied that petitioner had, as a 
fact, assets in this country upon which, if defeated 
in his suit, execution for any costs ordered to be 
paid by him could be levied, refused the applica- 
tion of one of co-resps. that petitioner be ordered 


to give security for his costs. Senible : the ct., if 
well assured that there is real necessity for it, will 
make an order, upon a co-resp.’s bond fide applica- 
tion, that petitioner give security for the costs of 
such co-resp. — Redfern v. Redfern & Herbert 
(1890), 63 L. T. 780. 

4275. Petitioner husband a bankrupt — 

Claiming damages.] — In a petition for dissolution 
of marriage, the husband, who was an uncertifi- 
cated bkpt. claimed damages. Upon application 
by the co-resp. : — Held : unless the claim for 
damages was withdrawn petitioner must give 
security for the costs of the action. — Smith v. 
Smith & Palk (1882), 7 P. 1). 227 ; 47 L. T. 355 ; 
31 W. R. 124. 

Annotation: — K.F. Blackett v. Blackett & Frail, [1902] 

P. 170. 

4276. .] — There is no settled 

practice in the Probate & Divorce Div. that 
petitioner, who is an undischarged bkpt. & who 
claims damages from the co-resp. must give 
security for costs unless he withdraws the claim 
for damages. 

The same rules a]) ply in the Probate, Divorce & 
Admlty. Div. as in other divisions of the High Ct., 
where damages are claimed under Matrimonial 
Causes Act, 1857 (c. 85).— Blackett v. Blackett 
& Frail, [1902] P. 170 ; 71 L. J. P. 69 ; 86 L. T. 
669 ; 50 W. R. 516 ; 18 T. L. R. 567 ; 46 Sol. Jo. 
482, C. A. 

D. Wife's Costs . 

See Sub -sect. 5, post . 


Sub-sect. 5. — Wife’s Costs. 

A. hi General . 

See Matrimonial Rules, 1924, rr. 91-93. 

4277. When paynient or security ordered — 
Petitioner’s solicitors not attending application — 
Costs already taxed.] — Gough v . Gough & Bayn- 
ton, No. 5055, post . 

4278. Discretion of court.]— (1) Registrar 

or judge has a discretion under r. 158 of the 
Divorce Rules to order a husband to pay or secure 
a sum to meet liis wife’s costs of a divorce suit 


PART XIII. SECT. 9, SUB-SECT. 4.- A. 

t. Whether ordered in suit for 
alimony .] — An order for security for 
costs will not bo made in an alimony 
suit. — Bennett v. Bennett (1876), 
7 P. It. 54.— CAN. 

a. .]— Knowlton v. Knowl- 

TON (1880), 8 P. It. 400.— CAN. 

b. Whether husband entitled 

to order — Wife obtaining divorce decree 
elsewhere. J— In an action for alimony 
the fact that the wife has obtained, 
of her own volition, a divoroo in 
another jurisdiction is not a ground 
entitling the husband to security for 
costs. — Ackerman v. Ackerman, 
11918] 2 W. W. K. 759 — CAN. 

o. Waiver by plaintiff — What 
amounts to — Taking steps in action .] — 
When a petition by deft, to reduce tho 
amount of alimony allowed in the suit, 
came on to bo hoard, pltf. procured an 
enlargement for two weeks to answer 
deft. ’s affidavits & obtained a further 
enlargement for two weeks, but before 
tho time expired she applied for an 
order for security for costs : — Held : 
pltf. had waived her right, if any, to 
such security. — Knowlton v. Knowl- 
TON (1880), 8 P. R. 400.— CAN. 

d. Witness <& counsel fees.) — Where 
pltf., in an alimony suit, is with- 
out means, she is not entitlod as of 
coutbc to have tho witness fees noces- 


to enable her to bring tho case on 
to a hearing paid in advance by deft. 
Such application must bo made at tho 
hearing. — Haffky v. Haffey (1877), 
7 P. R. 137. — CAN. 

e. .]-- - An order was made in 

an alimony suit for payment to pltf., 
before tho trial, of $22.35 on account 
of her disbursements for witness fees, 
& of 940 on account of counsel fco : — 
Qu. : — whether the counsel fee should 
be paid in advance if pltf.’s solr. acts as 
counsel. — I ngham v . Ingram (1883), 
10 1\ R. 569.— CAN. 

f. .] — Rule 1144 docs not war- 
rant the making of an order for 
payment by deft, to pltf.’s solrs. in 
an alimony action, of a sum to cover 
counsel fees, unless it is shown that 
the foes are to be paid to counsel who 
is not solr. for pltf. or tho partner of 
the solr. — Gallagher v. Gallagher 
(1897), 17 P. It. 575 — CAN. 

g. .] — Frazier r. Frazier 

[1921] 1 W. W. R. 1116 ; 05 D. L. R. 
774 — CAN. 

PART XIII. SECT. 9, SUB-SECT. 5.— A. 

h. When payment or security ordered 
— Action for alimony — Undertakwg 
by solicitor to account.]-— Notwith- 
standing the language of Rule 1141, 
ail order may be made in an action for 
alimony for payment by deft, to pltf.’s 
solicitor of a sum to cover prospective 


.vitness fees, upon the undertaking of 
•he solr. to account for all sums uot 
letually & properly disbursed.— 
Stevenson v. Stevenson (1899), 19 
:. L. T. 392 ; 19 P. R. 48.— CAN. 

k. Wife's suit for judicial 

i eparation.] — A wife, petitioner for 
uuicial separation, is entitled to an 
»rder that tho husband do give 
security for her costs under Divorce 
I tul e 42 (Man.) — Onkfreyoiiuck v. 
) N EFKK V cii u UK, [1923] 2 W. W. R. 


n a at 


l . Husband’s suit for 

divorce.] — On an application by the 
wife for her costs diuing the pendency 
of her suit for judicial separation 6c 
her husband’s suit for divorce 
Held: a wife, whose property is 

retained by her husband, is entitled 
to her costs.— G eokguoopulas v. 
(JK01U4UCOPULA.H (1002), I. L* It. 20 
Calc. 019.— IND. 

m . Wife’s suit for divorce .] — 

In a suit for divorce by a wife having 
no separate estate, & for whom a solr. 
has taken up her caso bona fide , an 
order will bo made for security tor, or 
payment into ct. of her taxed assessed 
costs by deft., unless exceptional 
reasons can be shown against making 
such order. — C ouch v. Couch, [1924] 
3 D. L. R. 358. — CAN. 

n . Wife petitioner or re- 

spondent.] — Divorce & Matrimonial 
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Sect . 9. — Proceedings pending suit: Sub-sect. 5,-4., 

R C., P., P., F. cfc (?.] 

notwithstanding that the wife has separate 
property. 

(2) For the purpose of exercising such discretion 
in a case where alimony has been ordered the 
registrar or judge may properly take into con- 
sideration the comparative income of husband & 
wife, as otherwise the basis upon which the 
alimony was estimated might be disturbed. — 
Allen v. Allen, Allen v. Altjsn & Bell, [18941 
P. 134 ; 63 L. J. P. 78 ; 70 L. T. 326 ; 42 W. It. 
230 ; 10 T. L. It. 161 ; 38 Sol. Jo. 128 ; 6 It. 585, 
C. A. 

4279. In husband’s suit for dissolution — 

Only where wife has bond fide defence.] — Kersiiaw 
v . Kershaw & Berry, No. 4915, post . 

4280. Evidence required.] — 

Franklin v. Franklin & Minsiiall, No. 4305, 

post. 

4281. Jurisdiction disputed by husband — 

Whether ground for refusing.] — Smith v. Smith, 
No. 3955, ante. 

B. Costs of Particular Proceedings . 

Commission to take evidence abroad.] — See 

Sect. 13, sub-sect. 10, post. 

4282. Appeal by wife to House of Lords.] — 

Yelverton v. Longwoktii (or Yelvekton) 
(1864), Halsbury’s Laws of England, Vol. XVI., 
p. 562. 

4283. Intervention of Queen’s Proctor — After 
decree nisi granted to wife.] — (1) A wife who has 
obtained a decree nisi with costs is entitled to 
enforce payment of those costs from the husband, 
notwithstanding the intervention of the Queen’s 
Proctor before the decree is made absolute. 

(2) After a wife had obtained a decree nisi the 
Queen’s Proctor intervened & cliarged her with 
collusion, with the suppression of material facts, 
& with adultery, & those charges were denied by 
her. The ct. declined to order the husband to 
deposit in the registry or to find security for the 
wife’s costs of trying the issues raised by the 
Queen’s Proctor’s intervention. — Gladstone v. 


Gladstone (1875), L. K. 3 P. & D. 260; 44 
L. J. P. & M. 46 ; 32 L. T. 404. 

Annotations: — As to (1) Distd. Butler v. Butler (1890), 15 

P. D. 126. Generally , Mentd. Robinson v. Robinson 

(1877), 25 W. R. 37C ; Crawford v. Crawford (1886), 11 

P. D. 150. 

4284. .] — Where there were cross- 

petitions, & a decree nisi for dissolution had been 
pronounced on the wife’s petition, & subsequently 
the Queen’s Proctor intervened, & the decree nisi 
was thereupon rescinded, &, the wife having 
appealed, the decision of the ct. below was con- 
fumed by the Ct. of Appeal, the ct. refused either 
to order a sum of £90, which had been paid into 
the registry by the husband, under an order of 
the ct., to secure the wife’s costs, to be paid out 
to the wife’s solrs., or to order the husband to 
pay the costs incurred by the wife in consequence 
of the Queen’s Proctor’s intervention. Semble : 
it is not the practice of the Probate Div., in 
matters relating to divorce, to order a husband 
to give security for his wife’s costs of & incidental 
to the Queen’s Proctor’s intervention. — Butler v . 
Butler, Butler v . Butler & Burnham (1890), 
15 P. I>. 32 ; 59 L. J. P. 30 ; on appeal (1890), 
15 P. D. 126, C. A. 

Annotation : — Apld. Russell v. Russell, [1892] P. 152. 

4285. Inquiry as to wife’s property.] — Mid- 
winter v. Midwinter, No. 5542, post. 

4286. Motion for new trial.] — The Ct. of Appeal 
will not order security to be given for the costs of 
a motion for a new trial of a divorce petition, it 
not 1 laving been the practice to require security 
to be given in such a case before Jud. Act, 1890 
(c. 44 ). — Kjckaby v. Kickaby & Swift, [1901] 
P. 134 ; 70 L. J. P. 24 ; 84 L. T. 182 ; 45 Sol. Jo. 
326, C. A. 

C. Where Husband has No Means. 

4287. Whether payment or security ordered — 
Wife with separate estate.] — D avis v. Davis (1789), 
2 Hag. Con. 204, n. ; 161 E. R. 716. 

Annotations Folld. Fyler v. Fylor (1856), Ilea. & Sw. 

175. Refd. Wilson v. Wilson (1797), 2 Hug. tion. 203; 

Beevor r. Beevor (1809), 3 Philliin. 2C1 ; Belcher v. 

Belcher (1836), 1 Curt. 444. 

4288. .] — The ct. will make an order for 


Causes Act, 1867, Rule 156, providing 
for security to be given by the husband 
for tbe wife’s costs, applies where the 
wife is petitioner as well as whore she 
is reap. — Shirley v. Sjtirlev (1896), 
15 N. Z. L. R. 227 —N.Z. 

o. In husband's suit for dissolu- 
tion — Only where wife has bond fide 
defence.) — The wife of a petitioner in 
a suit for dissolution of marriage on 
the ground of adultery pleaded that 
she was never married to petitioner, 
but did not deny cohabitation with 
co -reap. : — Held : resp. was not entitled 
to security for her costs. — M atjtt v. 
Rkweti (1906), 26 N. Z. L. It. 287.— 
N.Z. 

p. Whether affidavit of wife 

necessary.) — In applying for an order 
under Divorce Rulo 42, Man., for 
security for the wife’s costs in a 
petition by a husband for divorce, an 
affidavit of merits on the part of the 
wife is not essential. 

Whilo the possession of separato 
property by the wife & the want of 
means in the husband may be an 
answer to an application for security, 
the Judge’s discretion in making the 
order under the circumstances in ques- 
tion will not be interfered with on 
appeal unless lie has improperly 
exercised such discretion. — Parsons 
v . Parsons & Chalmers, [1924] 1 
W. W. It. 167 ; 1 D. L. It. 643 ; 34 
Man. L. It. 84.— CAN. 

q. .] — Where in a petition 

for dissolution of marriage upon the 


ground of adultery filed by her hus- 
band, the wife denies the allegations 
against her, she has an absolute right 
to require her husband to furnish her 
with funds sufficient to enable her to 
make a full Sc satisfactory defence. — 
GARLINUE V. GAULINGK (1922), I. Ji. K. 
44 All. 745.— IND. 

r. Whether court has jurisdiction to 
order security. ) — In British Columbia, 
there is no jurisdiction in the ct. to 
order a husband to put up security for 
his wife’s costs in a suit for divorce 
when the wife is petitioner, even 
though it be shown that the wife has 
no separate estate & that the husband 
has means to comply with the order 
if made. —Davy v. Davy (No. 2), 
11922] 1 W. W. It. 3G0 ; 63 D. L. it. 
341 ; 30 B. C. R. 365.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 5.— B. 

s. Application by husband for 
custody of children — Unsuccessful re- 
sistance by wife.) — Where a wife leaves 
her husband without justification she 
is not entitled against him to her costs 
of unsuccessfully resisting his appln. 
by habeas corpus for the custody of the 
children of tho marriage. — lie Me* 
Phalen (1903), 10 B. C. It. 40.— CAN. 

t. Application by urife for alimony 
— Jurisdiction of taxing master.) — A 
Bolr.. acting for a wife, instituted ou 
her behalf against her husband a suit 
for restitution of conjugal rights in 
which a decree was made in favour of 
tho wife. In the course of the pro- 


ceedings applications were made for 
alimony pendente liU: Sc for permanent 
alimony, for an order charging tho 
alimony on tho husband’s property. 
Sc for an order restraining the husband 
from selling his property. The hus- 
band having died before tho applica- 
tions came before the ct„ the solr. 
rendered his bill of costs in respect of 
those applications to tho husband’s 
exor., & an order was made for its 
taxation. The taxing ofllcer dis- 
allowed all the costs other than out-of- 
pocket expenses : — Held : tho taxing 
ofllcer had power to determine whether 
tho applications were necessaries. — 
Fealy v . Public Trustee (N. S. W.) 
(1919), 26 C. L. R. 407.— AUS. 

PART XIII. SECT. 9, SUB-SECT. 6.— C. 

4288 i. Whether payment or security 
ordered.) — In a wife’s petition for 
divorce, resp. had failed to pay peti- 
tioner's costs incurred before trial & 
had not provided security to cover 
petitioner's costs at tho trial. Resp. 
alleged want of means : — Held : peti- 
tioner was entitled to the order for 
resp. to pay the toxod costs & provide 
security, & if the order is not complied 
with reHp. could not ho precluded from 
appearing at the trial. No order for 
attachment was made. — Batqeu v. 
Batukk (1899), 17 N. Z. L. li. 672.— 
N.Z. 

a. Inability of husband to pay 
sum ordered — Whether stay of pro- 
ceedings granted .] — In a suit brought 
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the taxation Sc payment of the wife’s costs in a 
matrimonial suit against the husband, notwith- 
standing his apparent inability to pay them. 

Semble : it will not grant an attachment for 
disobedience to # such order, if satisfied of the 
husband’s inability, through poverty, to comply 
with it. 

The ct. refused to allow an attacliment to issuo 
against a common workman, dependent upon his 
weekly earnings of 24 8. a week, Sc whose sole 
property consisted of furniture of the value of £4, 
lor non-payment of £2 4a. arrears of alimony 
pendente lite> but gave the wife leave to sue out a 
fi. fa . for the sum due. — Ward v. Ward (1859), 
1 Sw. Sc Tr. 484 ; 29 L. J. P. & M. 17 ; 23 J. P. 
297 ; 164 E. R. 824. 

4289. Husband petitioning as “ poor 

person.”] — (1) Subject to the discretion of the ct. 
under Matrimonial Causes Act, 1857 (c. 85), s. 51, 
it is the practice in the Probate Div. to allow a 
husband suing in formd pauperis for dissolution of 
marriage only his or his solr.’s costs out of pocket, 
including those of the certificate, & in the latter 
case a reasonable sum for office expenses, against 
co-resp. Semble: (2) resp. Sc co-resp. may, if 
successful, obtain an order for full costs against 
such pauper petitioner ; (3) there is no clear rule 
of practice as to whether resp. should obtain an 
order for security for costs against such pauper 
petitioner, but each case must be dealt with on 
its own merits. — Richardson v. Richardson & 
Plowman, [18951 P. 276 ; 64 L. J. P. 93 ; 11 
T. L. R. 409 ; affd., [1895] P. 346, C. A. 
Annotations: — As to (2) Folld. White v. While, fl808] I\ 

124. As to (3) Reid. Smith v. Smith & Rutherford, 
[1920] P. 206. Generally , Mentd. lie Raphael, Ex p. 
Salomon, [1899] 1 Ch. 853. 

4290. .] — Where a husband is peti- 

tioning for a divorce as a “ poor person ” within 
the meaning of the Rules of the Supreme Ct. 
(Poor Porsons), 1914, the registrar may, never- 
theless, consider an aj>plication by the wife, resp., 
for security for costs Sc may also make an allot- 
ment of alimony pendente Hie . 

The Rules of the Supreme Ct. (Poor Persons), 
1914, do not preclude the old practice of the 
Divorce Ct. being followed in regard to applica- 
tions by a wife, resp., for security for costas Sc for 
alimony pendente liie . — Grinham v. Griniiam & 
Pascoe, [1916] P. 1 ; 85 L. J. P. 20 ; 113 L. T. 
1216 ; 60 Sol. Jo. 176. 

Annotation: — Refd. Smith v. Smith & Rutherford, [1920] 
P. 206. 

4291. .] — The fact that a husband 

petitioner for divorce has obtained leave to sue 
as a poor person does not relieve him from the 
obligation to give security for his wife’s costs. 
The costs for which security is ordered may in a 
proper case be limited to such costs as the wife 
would incur if she had obtained leave to defend 
as a poor person ; but each case must be decided 
on its own merits. — Smith v. Smith & Ruther- 
ford, [1920] P. 206 ; 89 L. J. P. 175 ; 123 L. T. 
174 ; 36 T. L. R. 480. 

4292. For what amount security ordered.] — 

Smith v. Smith & Rutherford, No. 4291, ante . 

D. Where Wife has Separate Estate. 

See Matrimonial Causes Rules, 1924, r. 91. 

4293. When payment or security ordered — 
Discretion of court.] — Allen v . Allen, Allen v. 
Allen Sc Bell, No. 4278, ante. 

for dissolution of a marriage, resp., 
being possessed of no separate proporty 
of her own, obtained an order directing 
her husband to deposit in ot. a sum 
certified by the registrar as sufficient 


4294. Wife with adequate Income— Incomes 
of parties substantially equal.] — Costs of the wife, 
having a sufficient independent income, not 
allowed to be taxed, against the husband, during 
the proceedings. — W ilson v . Wilson (1797), 2 
Hag. Con. 203 ; 161 E. R. 716. 

Annotations : — Refd. Beevor v. Beevor (1809), 3 PhiUim. 
201 ; Belcher v. Belcher (1836), 1 Curt. 444 ; Fylor v. 
Fyler (1856), Dea. & Sw. 175 ; Barrow v. Barrow (1863), 
17 Jur. 240 ; Gilroy v. Gilroy (1914), 58 Sol. Jo. 378. 

Where husband without means.] — See No. 

4287, ante. 

4295. What Is separate estate — Trust fund under 
separation deed — Repayable on death of child 
before twenty-one.] — By a deed of separation a 
husband covenanted & did actually invest in the 
hands of trustees a sum of £250 to be applied to 
the separate maintenance of his wife Sc her child. 
But it was also covenanted that in the event of 
the child dying before attaining the age of twenty- 
one, the sum was to be repaid to him by the 
trustees. The wife instituted a suit for restitution 
of conjugal rights, in which cruelty was pleaded 
on both sides. The ct. held that the deed made 
no independent provision for the wife. Sc that the 
husband therefore should provide her with the 
means of trying the issue between them, Sc the 
costs not being paid by the husband in pursuance 
of the order, it directed an attachment to be 
issued against him, but allowed it to lie for three 
weeks in the registry, to give him an opportunity 
of finding the money. — W illiams v . Williams 
(1869), 20 L. T. 332. 

E. After Judicial Separation or Separation Order . 

4296. Prior judicial separation — On ground of 
wife’s adultery.] — In a suit for dissolution of 
marriage instituted by the husband, who has 
previously obtained a divorce a mensd ct thoro in 
an Ecclesiastical Ct. on the ground of his wife’s 
adultery, the wife is not entitled to alimony 
pendente lite . She is, however, entitled to costs 
de die in diem . — Holt v. Holt & Fleeming (1858), 
28 L. J. P. & M. 12. 

Annotations: — Consd. Otway v. Otway (1888), 13 P. D. 
141 ; Earnsbaw i\ Eurnsbaw, [1896] P. 160. 

4297. Separation order by justices.] — Notwith- 
standing the words of sect. 26 of Matrimonial 
Causes Act, 1857 {c. 85), & the construction placed 
thereon by the decision of the Ct. of Appeal in the 
case of In re Winq field & Blew , No. 5354, post , the 
Divorce Ct. has power to direct a husband, whose 
wife has obtained a separation order against him, 
to find security for such costs of the wife as may 
be considered necessary to enable her to bring a 
suit for dissolution of marriage. — Sheppard v. 
Siieppard, [1905] P. 185 ; 74 L. J. P. 102 ; 93 
L. T. 443 ; 53 W. R. 608 ; 21 T. L. R. 526. 

4298. .] — Gillet v . Gillet, No. 4306, post. 

F. In Nullity Suits . 

4299. Allegation of fraud by wife in procuring 
marriage.] — Portsmouth (Countess) v . Ports- 
mouth (Earl), No. 4102, ante. 

4300. Suit instituted by father of husband.] — 
Wells v. Wells & Cottam, No. 4865, post. 

G. Delay in Application. 

Delay in application by wife.] — See Nos. 5055, 
5056, post. 

Delay in application by wife’s solicitors.] — See 

No. 6065, post . 

husband being unable to pay into ot. 
that which he did not possess. — 
Thomson v. Thomson (1887), I. L. R. 
14 Colo. 580. — IND. 


to cover her probable coats of suit. 
The husband, being a man of next to 
no means, failed to pay the sum into 
ot . : — Held : it would be unreasonable 
to stay proceedings on account of the 
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Sect . 0 . — Proceedings pending suit : Sub-sect. 5, H. 

Sect 10; 1, A ., B ., <fc C.] 

//. Practice and Procedure. 

See Matrimonial Causes Rules, 1924, rr, 91-92. 

4301. Husband out of Jurisdiction — Deposit in 
lieu of security.] — Where petitioner is out of the 
jimsdiction, . he may deposit a sum in lieu of 
giving security for costs, but the undertaking of 
his solr. is insufficient . — lie Norman (1819), 11 
Beav. 401 ; 50 E. R. 872. 

4302. Undertaking by solicitor.] — Re Nor- 

man, No. 4301, ante . 

4303. Wife’s suit — Mala fldes — Payment of costs 
into registry.] — (1) In a suit by the wife for 
judicial separation, an application was made in 
chambers for the usual order for the payment by 
resp. of petitioner’s taxed costs, incurred previous 
to the hearing, to her attorney. Affidavits were 
filed showing that petitioner had been living in 
open adultery for several years before the petition 
was filed, & up to the date of the petition. The 
ct., having reason to believe that the suit was not 
instituted bond fide , but for the purpose of ob- 
taining costs from the husband, refused to make 
the usual order for the payment of costs to 
petitioner’s attorney, but directed that they should 
be paid into the registry to abide the event of the 
hearing. 

(2) The trial of a suit by the wife for judicial 
separation being postponed at her instance, the 
ct. directed the payment of the alimony pendente 
lile which had been allotted to her to be suspended 
from the date of the postponement until the cause 
was tried. — R ogers v. Rogers (1865), 4 Sw. & Tr. 
82 ; 34 L. J. P. M. & A. 87 ; 12 L. T. 236 ; 13 
W. R. 546 ; 164 E. R. 1446. 

4304. Application to increase security.] — Where 
the sum allowed in the registry for the wife’s costs 
of trial is inadequate for the purpose, the proper 
couj*se is to apply on summons to the judge 
ordinary at chambers, that the registrar be 
directed to make a further estimate, <fc not to 
move the ct. for the allotment of a specific sum. — 
Madan v. Madan De Tiiouen (1868), 18 L. T. 
337 ; 16 W. R. 712. 

4305. Order for security — Time for compliance 
— Effect of decree nisi before time fixed for 
registrar.] — (1 ) The fact that a decree nisi is made 
before the time fixed by the registrar’s order for 
the husband giving security has expired does not 
prevent that order being effectual. (2) It is the 
established principle of the ct. that a wife cannot 
in any interlocutory proceedings be asked to deny 
on oath the adultery with which she is charged ; 
& this principle applies as well to proceedings to 
make the husband pay or give security for costs 
as to other proceedings. (3) An affidavit by the 
wife that she is advised she has a good defence 
on the merits is a sufficient compliance with the 
memorandum on Divorce Rule 158 issued in 1902, 
directing the registrars to require an affidavit of 
the merits from the wife & her solr. on her applica- 
tion against the husband for payment of taxed 
costs & security for costs of hearing. The practice 
as to asking a wife resp. for the address of co-resp. 
discussed. — F ranklin v . Franklin & Minsiiall, 

PART XIII. SECT. 9, SUB-SECT. 5.— H. 

b. Wife’s suit — flight to apply de, 
die in diem .] — In an action for judicial 
separation by a wife against her 
husband she is entitled to apply for 
her costs as against him de die in diem. 
but the fact that she has omitted to 
do so should not deprive her thereof. 

—Howes v . Howes, 11923] 3 W. W. It. 

33. — CAN. 


[1921] P. 407 ; 90 L. J. P. 306 ; 126 L. T. 110 ; 
37 T. L. R. 894. 

Amwtation -Generally, Mentd. Abrahams v. Buckley, 

[1924] 1 K. B. 903. 

4306. Enforcement of order — Injunction 

restraining husband from receiving legacy.] — In a 

petition by the wife for dissolution of the marriage 
it appeared that before the petition, the husband 
having been convicted of an aggravated assault 
on liis wife, a magistrate made an order under 
Matrimonial Causes Act, 1878 (c. 19), s. 4, that 
the wife be not bound to cohabit with her husband, 
& that he should pay to her the sum of £1 weekly. 
In the suit in tliis ct. orders had been made on 
resp. to pay £16 & secure a further sum of £45 to 
defray the wife’s costs. The husband was entitled 
to the sum of £1,400 under the will of a deceased 
testatrix, & the wife had obtained an ex p. in- 
junction restraining the husband from receiving 
any part of the legacy. On an application for 
the continuation of the injunction & the appoint- 
ment of a receiver, the ct. continued the injunction 
in regard to the costs until the trial or payment of 
them, but declined to make any order for the 
enforcement of the magistrate’s order for an 
allowance. — OlLLET v. Gillet (1889), 14 P. D. 
158 ; 58 Ij. J. P. 84 ; 01 L. T. 401 ; 38 W. R. 144. 

Annotations : — Folld. Brewia v . Brcwis, [1893] W. N. 6. 

Refd. Bull u« v. Bullus (1910), 102 L. T. 399. 

.] — See, generally , Sects. 23 & 24, post. 

4307. Enforcing security — Wife not allowed 
costs.]-— (1) In a petition by the wife for judicial 
separation, her solr. has no greater right than his 
client to recover costs from the opposite party. 
Where, therefore, a petition by the wife for 
judicial separation had been dismissed with costs : 
— Held : the solr, of petitioner could not enforce 
against resp. the bond executed by resp. under 
Divorce Ct. Rules, r. 158, as security for petitioner’s 
costs of the trial. 

(2) Under Matrimonial Causes Act, 1857 (c. 85), 
s. 51, the costs of any suit or proceeding under 
the Act are in the discretion of the ct. Where, 
therefore, the ct. has, in the exercise of its dis- 
cretion, refused an application under Divorce Ct. 
Rules, r. 199, to allow the bond given by the 
husband to the wife’s solr. under r. 158, to be 
enforced, the Ct. of Appeal is precluded by Judi- 
cature Act, 1873 (c. 66), s. 49, & Appellate Juris- 
diction Act, 1876 (c. 59), s. 20, from reviewing 
such decision. — R ussell v. Russell, [1892] P. 
152 ; 61 L. J. P. 45 ; 66 L. T. 436 ; 8 T. L. R. 
442 ; 30 Sol. Jo. 316, C. A. 

Annotations: — As to (1) Refd. Betton -Bright v. Belton- 

Bright, [1920] P. 338; Durnford v. Baker, [1924] 2 

K. B. 587. As to (2) Refd. Young v. Thomas (1892), 40 

W. It. 408. UencraUy . Mentd. Allen v. Allen, [1894] P. 

134 ; Bead v . Prico (1903), 19 T. L. It. 563. 


Sect. 10.—PREPARATIONS FOR TRIAL. 

Sub-sect. 1. — Discovery, Inspection, Interro- 
gatories, etc. 

A. Discovery. 

See Matrimonial Causes Rules, 1924, r. 35 (D) ; 
& generally , Discovery, Vol. XVIII., pp. 52, 63, 
Nos. 98-104. 


PART XIII. SECT. 10, SUB-SECT. 1.— 

Al. 

c. Whether court vnll order — In 
action for criminal conversation — 
Examination of wife.] — In an action 
of crim. con. thero Ik no power to order 
the examination of the wife for dis- 
covery as to tho alleged acts of 
adultery. — M urray v. Brown (1894), 
16 P. li. 125.— CAN. 


Examination of de- 
fendant.] — In an action for crlm. 
con. with pltf.’s wife, deft, oannot bo 
compelled to submit to examina- 
tion for discovery. — Mulholland v. 
Misener (1895), 17 P. It. 132.— CAN. 


e. 


.] — In 


an 


action for crim. con. deft, oannot be 
compelled to submit to examination 
for disoovery. But where in tho 
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4308* Against whom order made — Infant liti- 
gant.]— Redfern v. Redfern, No. 2317, ante . 

4309. Not King’s Proctor — After interven- 

tion.] — Where the King’s Proctor has intervened 
in a suit, the ct. will not make an order upon him 
to give petitioner discovery of documents. — D. v . 
D. (1909), 25 T. L. R. 411 ; 53 Sol. Jo. 359. 

4310. Guardian ad litem — Litigant of un- 

sound mind.] — An order for discovery can be 
made against a guardian ad litem of a person of 
unsound mind, though not so found by inquisition, 
who is a party to a matrimonial suit. — Paspati v. 
Paspati, [1914] P. 110 ; 83 L. J. P. 50 ; 110 L. T. 
751 ; 30 T. L. R. 390 ; 58 Sol. Jo. 400. 

4311. Whether court will order — To prove 
adultery.] — Redfern v . Redfern, No. 2317, ante. 

4312. .] — Where, in a suit for dissolu- 

tion of marriage, the only issue is that of adultery, 
the ct. will not make an order for discovery. — 
Thomas v. Thomas & IIecjnaur (1918), 34 T. L. R. 
434 ; 02 Sol. Jo. 037. 

4313. .] — In a wife’s petition for divorce 

on the ground of adultery petitioner served resp. 
with a subpoena duces tecum requiring him to pro- 
duce his pass book & cheques for a given period ; 
his correspondence with two women with whom 
adultery was charged ; & his diaries. The only 
issue in the action was that of adultery : — Held : 
the subpoena must be disci larged on the ground 
that an order for discovery cannot be made against 
a party to divorce proceedings when it is sought 
for no other purpose than to prove that party 
guilty of adultery. — Cavendish v. Cavendish, 
[192(5] P. 10 ; 42 T. L. R. 134. 

4314. Order limited to countercharges 

other than adultery.] — In a complex suit, the 
judge ordered the wife to file an allUlavit & to give 
discovery of documents, limited to her counter- 
charges other than that of adultery. — Schoolcraft 
v. Schoolcraft & Ruhmoor. (1891), (55 L. T. 794. 

4315. Assessment of damages against co- 

respondent — Letters from respondent to petitioner.] 
— P. petitioned for dissolution of marriage & for 
assessment of damages. The judge, on summons, 
at the instance of co-resp., ordered petitioner to 
bring into the registry letters written by resp. to 
him, or to file an affidavit that he had no such 
letters, or that they contained no such matters as 
suggested by the affidavits in support of the 
summons. — Pollard v . Pollard & Hemming 
(1804), 3 Sw. & Tr. 013 ; 11 L. T. 749 ; 104 E. R. 
1413. 

Annotation : — Refd. Redferu v. Redfern, [1891] 1*. 139. 

B. Production and Inspection. 

See , generally , Discovery, Vol. XVIII., p. 95, 
Nos. 409 et seq. 

4316. Production — Power to order — Documents 
material to conduct of petition — Taken by respon- 


dent from petitioner.] — Shaw v . Shaw, No. 4513, 
post. 

4317 . Notes of medical practitioner — 

Not party to suit.] — Where a husband, resp. in a 
divorce suit, asked for discovery of notes made by 
a medical man who had attended the wife, 
petitioner, the ct. refused to make an order. — 
D. v. D. (1911), 55 Sol. Jo. 331. 

.] — See , generally , Discovery, Vol. XVIII., 

pp. 95 et 8eq. 

4318. Inspection— Liberty to take copies.]— 
Shaw v. Shaw, No. 4513, post. 

4319 . Power of court to order — Letters 

brought into registry in pursuance of order.] — 

Winscom v. Winscom & Plowdkn (1804), 3 Sw. & 
Tr. 383, n. ; 104 E. R. 1323. 

Annotation : — Refd. Redfern v. Redfern, [1891] P. 139. 

4320. Records of Divorce Division.] — 

Cropley (otherwise Ingersoll) v. Cropley 
(1920), 150 L. T. Jo. 281. 

.] — See, generally , Discovery, Vol. XVIII., 

pp. 171 et seq. 

C. Interrogatories. 

See Matrimonial Causes Rules, 1924, rr. 35 
(A) — (C) ; c fc, generally , Discovery, Vol. XVIII., 
p. 178, Nos. 1314 et seq. 

4321. Power of court to order — In nullity suits.] 
— In a suit for nullity of marriage the ct. has 
power to order interrogatories. — Euston v. Smith 
(falsely called Euston) (1884), 9 P. D. 57 ; 32 
W. R. 596. 

Annotations: — Apprvd. Harvey r. Lovckin (otherwise 

Harver) (1884), 10 P. D. 122. Refd. Redfern v. Redfern, 

[ 1891 ] P. 139. 

4322. .] — In a suit for nullity of 

marriage, the ct. has power to give leave to 
administer interrogatories between the parties 
to the suit ; for suits of that kind were formerly 
within the jurisdiction of the ecclesiastical cts., 
which had power to allow interrogatories to be 
administered between the parties, & now all the 
jurisdiction of the ecclesiastical cts. as to suits 
for nullity of marriage, including matters of 
practice & procedure, is vested in the Probate, 
Divorce, & Admlty. Div. Further, even if the 
power to allow interrogatories to be administered 
between the parties did not otherwise exist, it 
would be conferred upon the Probate, Divorce, & 
Admlty. Div. by the Supreme Court of J udicature 
Act, 1873 (c. 06) ; for at the time of passing that 
statute the superior cts. of common law & the Ct. 
of Oh. had power to allow interrogatories to be 
administered between the parties to a suit ; & by 
sect. 16, all the jurisdiction of those cts., including 
the ministerial powers & authorities incident 
thereto, was transferred to & vested in the High Ct. 
of Justice, & by sect. 23 the jurisdiction trans- 
ferred to the High Ct. may, so far as regards 


action damages are also claimed for 
the alienation of the affections & loss 
of the society of pltf.’s wife, deft, can 
be oxamined upon that branch of the 
— Taylok v. Neil (1890), 17 
131. — CAN. 


_ t .1 — An action 

for crim, con. & for alienating the 
affections of pltf.’s wife is an action 
instituted in consequence of adultery, 
& a deft, in such an action cannot bo 
compelled to submit to examination 
for discovery.— Flkuiiy v. Campbell 
(1898), 18 P. R. 111). — CAN. 


& . ] — In an action for 

crim. con., which is an action instituted 
in consequences of adultery, deft, 
cannot be compelled to be examined 
for discovery, although R. 398 of tho 


King’s Bench Act makes no exception 
to the right of examination for dis- 
covery there generally given ; the 
particular enactment, in the Imperial 
Act, 32 Sc 33 Viet. c. 08, lias not been 
repealed by necessary implication Sc 
is still in forex*. — Wahmbeix v. Ulrich, 
11919] 3 W. W. R. 959.— CAN. 

h. To prove matters other than 

misconduct.) — In a petition for dis- 
solution of marriage, resp. applied for 
an affidavit of documents : — Held : on 
resp. tiling an affidavit showing that 
discovery was not sought for tho pur- 
pose of proving tho adultery of peti- 
tioner, but for the purpose of dis- 
covering documents relating to the 
matters in question, other than tho 
misconduct of petitioner, the dis- 
covery ought to be ordered. — Levy v. 


Levy (1906), 12 B. C. 11. 60; 3 

W. L. It. 514.— CAN. 

PART XIII. SECT. 10, SUB-SECT. 1.— 

B. 

k. Production — Documents tending 
to criminate.) — Pursuer called upon 
the alleged paramour, as a haver, to 
produce any documents or corre- 
spondence, between him & defender, 
or any other person concerned in any 
way, directly or indirectly, with the 
matters at issue between tho parties. 
Tho compearor objootod to tho pro- 
duction of these papers ou the ground 
of their tendency to criminate him. 
Tho objection was repelled. — D on v. 
Don (1848), 10 l)unl. (Gt. of Sees.) 
1046 ; 20 Sc. Jur. 387.— SCOT. 
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Sect, 10. — Preparations for trial: Sub-sect, 1, C. & 
I) ; sub-sect, 2, A.'] 

j>rocedure & practice, be exercised in the same 
manner, as it might have been exercised by any 
of the cts. whose jurisdiction has been transferred. 
— Harvey v. Lovekin (otherwise Harvey) 
(1884), 10 P. D. 122 ; 54 L. J. P. 1 ; 33 W. R. 
188 ; 1T.L. R. 130, C. A. 

Annotations: — Consd. ltedfern v. Redfern, [1801] P. 139. 

Mentd. Martin v. Treacher (J 886), 55 h, J. Q. 13. 200. 

4323 . Right to refuse answer — Tendency to 
criminate.] — A party is not bound to answer, 
when his answer would criminate himself, nor 
(senible) w r hen it would tend to degrade him. — 
Swift v . Swift (otherwise Kelly) (1832), 4 
Hag. Ecc. 139 ; 102 E. R. 1309. 

Annotaiion8 : — Refd. Dysart v, Dysart (1843), 3 Curt. 543 ; 

Redfern v. Red fern, [1801] I\ 139. Mentd H 

(falsely called C ) r. C (I860), 1 8w. & Tr. C05. 

4324 . Furnishing evidence for other 
side.] — In a cause of divorce by reason of adultery, 
resp. will be protected against answering any of 
the articles of the libel, not only having a direct 
tendency to criminate him, but which may form 
one step towards it. — K ing v. King (1850), 2 
Rob. Eccl. 153 ; 7 Notes of Cases, 396 ; 14 Jur. 
276 ; 163 E. R. 1275. 

Annotations : — Reid. Redfcrn v. Red fern, [1801] P. 139; 

Cavendibli v, Cavendish (1025), *12 T. L. It. 134. 

.] — Sec, generally , Discovery, Vol. 

XVIII., p. 238, Nos. 1813 et seq. 

4325 . What interrogatories allowed — Relating to 
charge of adultery — Evidence Further Amendment 
Act, 1869 (c. 68 ), s. 3 .] — Redfern v, Redfern, 
No. 2317, ante . 

4326 . Charges of cruelty & 

adultery.] — A wife in her petition for divorce on 
the ground of her husband’s cruelty & adultery 
alleged in paragraph 4, as an act of cruelty, the 
wilful communication to her of a venereal disease 
& in paragraph 7 she alleged an act of adultery 
with a woman unknown at the same date whereby 
he had contracted the disease. The wife proposed 
to interrogate resp. as to whether lie was not 
suffering from venereal disease at the time in 
question, & whether a doctor did not attend him 
for it, contending that the interrogatories went 
solely to the charge of cruelty alleged in para- 
graph 4 ; — Held : the interrogatories were not 
admissible.— E. v. E. (1907), 24 T. L. R. 78. 

-See, generally , Discovery, Vol. XVIII., 
p. 191, Nos. 1398 et seq . 

4327 . Statements in — Amounting to admissions 
— Corroborative evidence where witness partly 
discredited.] — Davidson v . Davidson, No. 2739, 

ante, 

D, Inspection of the Person, 

4328 . When ordered — Only when absolutely 
necessary — Feelings to be spared if possible.] — 
Anon. (1857), No. 3565, ante, 

4329 . Charge against husband of communi- 

cating venereal disease.]— A non. (1857), No. 3565, 

ante, 

4330 . No evidence of incurable malforma- 

tion.} — As a general rule, a decree of nullity of 
marriage on the ground of malformation will not 
be granted unless the existence of incurable mal- 
formation is proved by a medical man who has 
examined the person of resp. 

In a suit of nullity on the ground of the mal- 


formation of the woman, resp., who was abroad, 
& who, in consequence of her address being un- 
known, had not been personally served, had not 
been examined by the medical inspectors or' other 
medical men. The ct. suspended its decree, in 
order that petitioner might have an opportunity 
of procuring such an examination, if resp. should 
come to England. — T. v. M. (falsely called T.) 
(1865), L. R. 1 P. &. D. 31 ; 35 L. J. P. & M. 10 ; 
13 L. T. 644. 

Annotation: — Refd. Dickinson v. Dickinson, [1913] P. 198. 

4331. Triennial cohabitation.] — Aleson 

v, Aleson, No. 2387, ante, 

4332. Notice to attend for inspection — Service 
on respondent — Proof of,]— In nullity suits strict 
proof is required of service upon resp. of notice to 
attend before the medical inspectors, & of the 
appointment itself. — B. (otherwise W.) v, B. 
(1909), 25 T. L. R. 713. 

4333. .] — In a nullity suit at the 

instance of the husband an order was made 
directing resp. to attend before the medical 
inspectors. An affidavit was filed on behalf of 
petitioner that this order had been served upon 
resp., that she had received notice of the appoint- 
ment before the inspectors, & that she had failed 
to keep the appointment : — Held : further evi- 
dence of those facts was unnecessary. — P. v, P. 
(otherwise A.) (1909), 25 T. L. R. 530 ; 53 Sol. 
Jo. 486. 

4334. Whether inspection of both parties essen- 
tial.] — (1) Where, in a suit for dissolution by 
husband against wife, the wife pleaded that the 
marriage was null on account of the husband’s 
impotency, the ct. held that, there being sub- 
stantially a traverse of the marriage, the petitioner 
had the right to begin. 

(2) Upon the question of incapacity, although 
no application had been made for a monition or 
order for a personal inspection of either of the 
parties, the ct. received medical evidence of an 
examination. 

There is no precedent ... of a woman seeking 
for a decree of nullity of marriage when she was 
no longer virgo into eta. Suppose a case of a 
person who had wilfully destroyed the primary 
evidence, as, for instance, if he had burned a 
deed, & he afterwards sought to put it in 
evidence in his favour, could he give secondary 
evidence of it . . . The lady here has destroyed 
the primary evidence ; can she ask me to receive 
this secondary evidence until she has accounted 
for the absence of primary evidence ? . . . I 
am not aware of any rule of Westminster Hall 
which excludes this evidence. . . I shall receive it. 
(Cress well, J. O.). — Serrell v. Serrell & 
Bamford (1862), 2 Sw. & Tr. 422 ; 31 L. J. P. M. 
& A. 55 ; 5 L. T. 691 ; 164 E. R. 1060. 

4335. .] — S (FALSELY CALLED E ) 

v. E (1863), No. 2351, ante. 

4336. Refusal to obey order — Effect of — Pre- 
sumption of impotence.] — (1) Sentence of nullity 
of marriage, causa impotentice , pronounced on 
confession of non-consummation, & refusal to 
undergo inspection. 

To satisfy Canon 105 . . . proof by inspection 
is said to be essential. Their Lordships give no 
opinion on this construction of the Canon ; for if 
adminicular proof is requisite, they think that the 
circumstance of applt.’s having taken a legal 


PART XIII. SECT. 10, SUB-SECT. 1. otherwise incomplete, deft, may be 4338 ii. .] — After a 

D. compelled to submit to a surgical cohabitation lasting six weeks a wife 

4336 i. Ref used to obey order — Effect examination, or, in default of so doing, petitioned for a decree of nullity 

of — Presumption of impotence .] — In an the grounds of action may be taken of marriage on tho ground of her 

action to annul a marriage on the pro confessis. — Dokion v. Laurent j husband’s impotence. A medical ex- 
ground of impotence, it the proof is 1 (1843), 17 L. G. J. 324. — CAN. | amlnation ordered by the ct. showed 
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opinion on the validity of the marriage . . . 
coupled with the confession of non-consummation, 
this refusal in the first instance to undergo in- 
spection, is sufficient extrinsic proof (per Cur.). 

(2) A medical certificate of the competency of 
the party in a suit impotentia causa , not in evidence 
in the ct. below, refused to be admitted on appeal. 
— Harrison v. Harrison (1842), 4 Moo. P. 0. C. 
90 ; 1 Notes of Cases, 294 ; 6 Jur. 899 ; 13 E. R. 
238, P. C. ; affg, S. C. sub nom. Sparrow (falsely 
called Harrison) v . Harrison (1841), 3 Curt. 
16. 

Annotations : — As to (] ) Reid. N r (falsely called M o) 

V. M 0 (1853), 2 Rob. Eccl. «25. Generally, Mentd. 

Handley v. Edwards (1844), 4 Moo. 1\ V. C. 407 ; A. 

(falsely called BJ v. B. (1853), 1 Ecc. & Ad. 112 ; Hall v. 

Wriprht (1859), E. B. & E. 765 ; M. (otherwise D.) v. 1). 

(1885), 10 I\ D. 75. 

4337. -.] — B v. B (1901 ), 

No. 2377, ante. 

4338. — S. v. B. (falsely 
called S.) (1905), No. 2378, ante. 

See , generally , Sect. 3, sub-sect. 2, D., ante. 

4339. Enforcement — Attachment.] — In a 

suit of nullity, by reason of the malformation of 
the woman, the ct. made the usual order for the 
inspection of her person. This order was person- 
ally served upon her, but she refused to submit 
to such inspection. The ct. directed that a mot ion 
for an attachment against her should stand over 
until after the hearing of the petition. — B. v. L. 
(falsely called B.) (1869), L. R. 1 P. & D. 639 ; 
38 L. J. P. & M. 35 ; 20 L. T. 280. 

4340. Medical Inspectors — By whom appointed 
- — By court — Or parties with consent of court.] — 
(1) When a question of impotence is raised in a 
suit, the appointment of two medical inspectors 
rests with the ct. ; but it will allow the parlies to 
select them, & should they not agree, each will 
be allowed to nominate one. 

(2) Resp., in answer to a suit for restitution 
of conjugal rights pleaded the im potency of 
petitioner. The ct., upon the application of 
petitioner, ordered the cause to be tried by a jury, 
notwithstanding resp.’s objection to that mode of 

trial. — C v. O (1862), 32 L. J. P. M. & 

A. 12. 

4341. Where parties disagree — One by 

each party.] — 0 v . C (1862), No. 4340, 

ante . 

4342. Two by each party.] — In a suit 

of nullity of marriage on the ground of physical 
incapacity, each party has a right to nominate two 
medical inspectors to examine him or her. It is 
not necessary that both parties should be examined 
by the same inspectors. In a suit of nullity by a 
woman, the ct., with the consent of resp., allowed 
petitioner’s evidence to be given on affidavit. — 

B (falsely called C ) v. 0 (1863), 

32 L. J. P. M. 4 & A. 135. 

4343. Who may be — Private adviser of one 

of the parties.] — G. (otherwise R.) v . G. (1920), 
149 L. T. Jo. 234. 

4344. Procedure at inspection — Examination of 
both parties by same inspectors — Not essential.] — 

B (falsely called C ) v . C (1863), 

No. 4342, ante. 

4345. Identification of parties inspected.] — 

In an undefended suit for nullity on the ground 
of impotence, although the identity of both parties 
is proved in the registry at the time of the medical 


examination, the identity of the party not appear- 
ing must be proved again in open ct. — H. (other- 
wise G.) v. G. (1900), 69 L. J. P. 120. 

4346. Report of medical Inspectors — Not in 
evidence in court below — Not admitted on appeal.] — 
Harrison v. Harrison, No. 4336, ante. 

4347. Whether conclusive as to impotency 

— Admissibility of evidence to explain or vary.]— 
(1) On a petition for a decree of nullity by reason 
of malformation of the woman, neither the ct. nor 
the parties are concluded by the terms of the report 
of medical inspectors, but the inspectors them- 
selves & other medical men may be examined. 
There is no rule as to any particular age constituting 
a bar to such petitions. (2) Where the result of 
the medical evidence is that the malformation 
might possibly, but at great risk to life, & with a 
doubtful success as to the end desired, be removed, 
petitioner need not call upon resp. to submit to an 
operation, & such a state of tilings is equivalent 
to a permanent & irremovable malformation. 

(3) Although the ct., when the parties have 
reached an advanced period of life may refuse to 
inquire into a question of malformation, it . would 
seem no limit as to age has been fixed at which the 

legal right to complain ceases. — W v. H 

(falsely called W ) (1861), 2 Sw. & Tr. 240 ; 

30 L. J. P. M. & A. 73 ; 4 L. T. 89 ; 9 W. R. 619 ; 
164 E. R. 987 ; sub nom . Williams v. Homfray 
(FALSELY CALLED WILLIAMS), 7 Jur. N. S. 315. 


Hub-sect. 2. — Arrangements for Hearing. 

A . Setting down Causes. 

See Matrimonial Causes Rules, 1924, rr. 30 -32. 

4348. Who may set down — Delay by petitioner 
. — Leave to respondent.] — Where live months had 
elapsed since the ,ct. had directed that a cause 
should be tried without a jury, A petitioner had 
not set down the cause for trial, the ct., on the 
application of resp., gave him leave to set it down 
for trial if petitioner should not do so within a 
fortnight. — Hare v. Hare (1862), 3 Sw. &> Tr. 
218 ; 1 New Rep. 34 ; 32 L. J. P. M. & A. 7 ; 8 
L. T. 703 ; 164 E. R. 1257. 

Annotation : — Reid. Stuart t\ Stuart (18C2), 32 L. J. P. M. 

& A. 1 10. 

4349. Time for setting down — After amended 
answer.] — Hitchcock v. Hitchcock, No. 3684, 
ante. 

4350. Notice of setting down — Form of — Letter 
to respondent’s solicitor.] — Fluister v. Fluister 
& Hutton, No. 5242, post. 

4351. Entry in list — When petition amended — 
Re-entry in usual course.]— Where a petition has 
been set down for hearing & is afterwards amended 
& re-served, it must be re-entered in the usual 
course & cannot be restored to the place the 
orig inal suit occupied in the list of causes. 
Milner v. Milner (1861), 30 L. J. P. M. & A. 103. 

4352. Cause must be correctly described — 

Duty of petitioner’s solicitor — Effect of omission 
of co-respondents’ names,] — (1) It is the duty of 
petitioner’s solr. to see that the cause is correctly 
described in the official term list & in the daily 
cause list, & the ct. refused to allow the case. to 
proceed where the names of the co-resps. were 
omitted ; but the case being undefended, allowed 


petitioner to bo normal but resp. did 
not submit himself to examination & 
did not enter an appearance : — Held : 
petitioner was entitled to a decree. — 
A. ' ^ B. 


PART XIII. SECT. 10, SUB-SECT. 2.— 

A. 

1. Time for setting doum. ] — It is 
sufficient to servo deft, with notice of 
trial at the time of the sorvice of tho 
citation. — McCobquindalk v. McCoii- 


quindale (1890), 30 N. B. R. 1. — 

CAN* 

m j — Divorce Rule 31 (Mani- 
toba) which provides that tho day 
appointed for trial shall not be less 
than ten days after the day on which 
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it to proceed on the following day, the correct 
description of the case being given in the list for 
that day. 

(2) The ct. refused to pronounce a decree where 
it appeared that a former petition of the same 
petitioner, which had been struck out some time 
previously, still remained on the files of the ct. — 
Onslow v. Onslow, Jones & Campbell (1889), 
00 L. T. 680. 

4353. As from date of completion of plead- 

ings — Where certificate of completion refused.] — 

Where a registrar had refused a certificate owing 
to a petition not setting out the addresses where 
the parties thereto had cohabited, Sc had thereby 
caused the case to be too late for insertion in the 
next term’s list, the ct., while refraining from 
laying down any rule, ordered the case to be 
entered as on the date when the certificate was 
refused. — Re Lawton’s Petition for Dissolu- 
tion of Marriage (1912), 107 L. T. 591 ; 57 
Sol. Jo. 61. 

4354. Undefended suits — Notice of facts to 
Queen’s Proctor.] — The President, upon a sum- 
mons for directions in a nullity suit by a husband, 
the case being undefended, directed the solrs. for 
petitioner to give information of the facts of the 
case to the Queen’s Proctor, before setting the 
case down for hearing, under Matrimonial Causes 
Act, 1860 (c. Ill), s. 7, as amended by Matrimonial 
Causes Act, 1873 (c. 31). Upon receipt by 
petitioner’s solrs. of an intimation from the 
Queen’s Proctor that lie did not intend to intervene 
at this stage of the proceedings, the president 
allowed the case to be set down forthwith, Sc to be 
added to the supplemental list of undefended 
causes just published. — M. v. M. (otherwise A.) 
(1897), 76 L. T. 172. 

4355. Cases only defended as to damages — 
Insertion in general undefended list undesirable.] — 

Clegg v . Clegg & Bishop, [1919] W. N. 36. 

B. Application for Directions. 

See Matrimonial Causes Rules, 1924, it. 30-32. 

4356. Time for making application — After lapse 
of time allowed for pleadings.] — Ling v. Ling Sc 
Croker, No. 4484, post. 

4357. Particulars not delivered.] — 

When the pleadings are complete the ct. will, upon 
the application of petitioner, direct the mode of 
trial, although he may not have complied with an 
order to furnish particulars of a charge in the 
petition. — Gough v. Gough Sc Baynton (1863), 
32 L. J. P. M. Sc A. 128. 

4358. Expiration of time to reply.] — 

In a suit by a husband for dissolution of marriage, 
resp. Sc co-resp. traversed the adultery, Sc resp. 
further countercharged adultery Sc cruelty. 
Petitioner having allowed the time for filing a 
replication to resp.’s answer to expire without 
replying or obtaining further time, resp. moved 
the ct. to order the trial of this cause : — Held : the 
pleadings being incomplete, the ct. could not order 
the mode of trial. — Broadwood v. Broadwood Sc 
St. Albans (1864), 34 L. J. P. M. Sc A. 10. 

4359. When service of petition dispensed with — 
Necessity to file affidavit of search for appearance 
by respondent.} — Before petitioner applies to the 
ct. to direct the mode of hearing, an affidavit should 
be filed that search has been made for an appear- 
ance by resp., although service of a citation Sc copy 

the cime hay been set down, save witli 
the consent of the partios, applies, not 
to defended causes alone, but also to 


of a petition upon him may have been dispensed 
with. — C ooke v . Cooke & Lucy (1859), 28 
L. J. P. & M. 56. 

4360. Order dispensing with service — Must 

be brought into court.] — Elsley v . Elsley, 
Beacham & Bagshaw, No. 3916, ante. 

As to service of petition, see Sect. 8, sub-sect. 5, 
ante. 

C. Trial by Jury. 

See Sect. 16, sub-sect. 1, post. 

D. Trial of Issues . 

See Matrimonial Causes Rules, 1924, r. 40. 

4361. Parties to Issue — Co-respondent — Not 
where no answer filed.] — (1) On a petition for 
dissolution of marriage, when a record is drawn up 
in order that the case may be tried before a jury, 
only the issues stated on the record are to be 
proved at the trial before jury by either party. 

(2) Co-resp., if he has put in no answer to the 
petition, is no party to the issue to be tried by the 
jury. 

(3) Co-resp. having put in no answer, is not 
entitled to be heard on the question of costs. 

Co-resp. condemned in the costs of the suit. — 
Tourle v. Tourle Sc Renshaw (1858), 1 Sw. <fc 
Tr. 170 ; 31 L. T. O. S. 155 ; 6 W. R. 674 ; 104 

E. R. 681. 

4362. Separation of issues for trial — Jurisdiction 
of court to order — How jurisdiction exercised.] — 

Myers v. Myers, Carpendale, Radford Sc 
Thom, No. 2319, ante. 

4363. Who may apply for — Any party to 

suit.] — M yers v. Myers, Carpendale, Radford 
& Thom, No. 2319, ante. 

4364. When ordered — Charges of adultery 

against two co-respondents.] — A petition alleged 
adultery between resp. Sc co-resp. A. A. appeared 
to the citation served upon him, but did not file 
any answer. The petition was subsequently 
amended by alleging adultery with co-resp. B. 
B. appeared Sc denied the charge. The questions 
at issue were directed to be tried before the ct. 
Sc a special jury. On the application of B., Sc on 
the condition that he should pay any extra costs 
to which petitioner might be put by the order, 
the ct. ordered that the questions at issue against 
B. should be tried separately from & before those 
against A. — Cox v. Cox, Reade Sc Tobin (1871), 
L. R. 2 P .Sc D. 201 ; 40 L. .T. P. 6c M. 23 ; 21 
L. T. 237 ; 19 W. R. 512. 

Annotation : — Apld. Myers v. Myers, C'urnendalo, lladford & 

Thom, [1918] P. 2(i<>. 

4365. Cases against respondent & 

co-respondent.] — M iller v. Miller & Fowler 
(1905), Times , Mar. 9, 10, Sc 11. 

E. Consolidation of Cross- Suits. 

4366. Nature & effect of consolidation order — 
Arrangement for convenience of trying two suits 
together — Not analogous to consolidation at com- 
mon law.] — Forbes-Smith v . Forbes-Smith & 
Chadwick, No. 4985, post. 

4367. Wife’s suit for restitution — Cross issues of 
adultery in husband’s petition for dissolution — 
Judgment in restitution suit stayed.] — Burroughs 
v. Burroughs, No. 4664, post. 

4368. Same issues raised in cross-suits — Stay of 
one without reference to position in cause list.] — 
Where the same issues are raised in cross-suits, 
made necessary by the imperfect powers granted 


undefended causes, where fcho date down decree will bo refused. — Upton 
fixed for the hoarini? of an undefended v. Upton, [1924] 2 W. W. R. 1092 ; 3 
s lods than ton days after setting V. L. It. 975 ; 34 Man. L. It. 333. — CAN. 
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by the legislature to the ct., the ct. will, as a 
general rule, stay one, & that without reference 
to their relative positions in the cause list. Where 
the same issues are raised in cross-suits, & an 
order is made for a commission to examine wit- 
nesses, it will be drawn up in such a form that the 
evidence will be admissible in both suits. — 
Osborne v. Osborne, Osborne v, Osborne & 
Martetxi (1803), 3 Hw. & Tr. 327 ; 33 L. J. P. M. 
&A. 38; 9L. T. 450; 10 Jur. N. S. 80 ; 304 E.R. 
1301. 

• F. Postponement of Trial, 

See Sect. 10, sub-sect. 3, post, 

Sect. 1 1 .— EVIDENCE. 

Sub-sect. 1. — In General. 


sidered at the hearing as any proof of identity. — 
Deane v. Deane (1858), 1 Sw. & Tr. 90 ; 28 
L. J. P. & M. 23 ; 31 L. T. O. S. 25 ; 22 J. P. 180 ; 
4 Jur. N. S. 208 ; 164 E. R. 042. 

A nnolaiions : — As lo (2) Refd. Redfern p. Redfern, [1891] 
P. 139. Generally, Mentd. Tomkins v. Tomkins (1858), 1 
Sw. & Tr. 163. 

4371. Evidence of petitioner — May be dispensed 
with.] — The ct. pronounced a decree nisi for 
divorce upon a husband’s petition, without re- 
quiring his evidence. — Nicolson v, Nicolson & 
Fairley (1892), 08 L. T. 28 ; 1 It. 498. 

4372. Police constables — Employment to obtain 
evidence.] — Persons actually in the police force 
ought not to be employed in getting up divorce 
cases. It is a practice that ought to be dis- 
couraged (Sir Francis Jeune, P.). — Stephenson 
v. Stephenson & Jackson (1897), 01 J. P. 729. 


4369. Viv& voce evidence — General rule.] — In a 

suit for divorce by reason of adultery, promoted by 
the husband, the proof of the guilt of the wife was 
conclusive & she had also in terms admitted it. 
An application on her behalf to stay tho pro- 
ceedings, to enable her to examine witnesses 
resident in India & Australia, to prove condonation 
on the part of the husband, was rejected, & sen- 
tence of separation pronounced. 

As a general rule the ct. will always accede to 
an application to examine witnesses vivti voce ; & 
where such application is intended for the whole 
cause, the pleadings must be concluded before 
any of the witnesses are examined. Condonation, 
or the renewal of conjugal intercourse requires 
strict proof. In matrimonial causes there are 
few reasons for delay. — Campbell v . Campbell 
(1857), Dea. & Sw. 285 ; 29 L. T. O. S. 150 ; 3 
Jur. N. S. 845 ; 5 W. It. 519 ; 161 E. R. 578. 

A nnolaiions : — Mentd. Keats v. Keats & Montezuma (1859), 

1 Sw. & Tr. 331 : Hall r. Hall (1891), 60 L. .1. I\ 78; 

Cramp v. Cramp &. Freeman, [1920] 1*. 158 ; Crocker r. 

Crocker, [1921] P. 25. 

4370. Court bound by rules of evidence — As 
observed at common law.] — (1) The affidavit of 
petitioner required by Matrimonial Causes Act, 
1857 (c. 85), s. 41, will not be taken as evidence 
at the hearing, but the parties must produce 
sufficient evidence to prove the petition inde- 
pendently of such affidavit. 

(2) The ct. is bound by the rules of evidence 
observed at common law. 

(3) Semble : the fact of an appearance having 
been given to the citation, no further steps in the 
suit having been taken by deft., will not be con- 


Sub-sect. 2. — Proof of Marriage. 

How marriages proved, see Part II., Sect. 12, 
ante , 

4373. Whether formal proof essential — Suit for 
nullity.] — Nokes v, Milward (falsely calling 
herself Nokes), No. 3644, ante, 

4374. .] — The ct. pronounced the ar- 

ticles in a suit for incest against a man for marry- 
ing his niece, to be proved, & declared the marriage 
null & void, but dispensed with penance. Oral 
evidence alone in this case sufficient, without proof 
of the entries in the marriage register. — Woods v . 
Woods (1840), 2 Curt. 516 ; 163 E. K. 493. 

Annotation : — Consd. Parkes v. Parkcs (1852), 2 Hob. Ecel. 
518. 

4375. On ground of impotence.]- 

G. V, G. (FALSELY CALLED K.) (1908), No. 2300, 
ante, 

4376. Suit tor dissolution.] — Playfair v . 

Playfair & Affleck -Graves (1908), Times, 
Mar. 18. 

Annotation : — Folld. Eden v, Eden & Batterlok (1908), 52 
Sol. Jo. 483. 

4377. Proof in previous restitution 

suit.] — Petitioner obt ained a decree of restitution 
of conjugal rights. In that suit she gave formal 
proof of her marriage to resp. in Scotland : — Held : 
in a suit for divorce following on the suit for 
restitution of conjugal rights, it was unnecessary 
for petitioner to prove again the marriage in 
Scotland. — Freer v. Freer (1910), 27 T. L. R. 13 ; 
54 Sol. Jo. 874. 

4378. .] — The proof of a marriage 


PART XIII. SECT. 11, SUB-SECT. 1. 


n. General rule .] — The rule aB to the 
sufticiency of tho evidence usually 
relied on in an action for divorce tc 
establish adultery is closely aldn tc 
that followed in criminal cases where 
t he prosecution relies upon circum- 
stantial evidence, & wheiv it is laid 
clown that in order to iind the accused 
jaruilty tho jury must bo satisfied not 
only that the circumstances are con 
Bistent with the commission of the 
offence by him, but that they are suet 
as to bo inconsistent with any otliei 
rational conclusion. — L. v. L. & K 
(1922), 62 D. L. R. 581 ; [1022] 3 

W. W. R. 224.— CAN. 


o. Eiridm.c.e of petitioner — Cannot 
oe dispensed with .] — In all divorce 
cases petitioner must come into the 
witness-box, ho must bo sworn, & he 
must prove Ills case, becauso, amongst 
other things, the judge has to satisfy 
himself whether thero is any collusion 
betwoon tho parties, Sc he has further 
to satisfy himsolf as to the complete 


honesty & truth of the petition. — 
Howard v. Howard (1922), I. L. R. 
44 All. 728.— IND. 

p. Necessity for corroboration.] 

— Campbell v. Campbell (1875), 22 
Or. 322.— CAN. 

q. .] — Stack v. Stack 

(1905), 25 N. Z. L. R. 209.— N.Z. 

r. .] — A divorco cannot be 

granted on the sworn testimony of 
petitioner alone, & where a wife 
petitioner produced as corroboration 
a letter which she stated was in her 
husband's handwriting : — Held : she 
must bring some further proof of her 
husband's handwriting « that the 
letter produced was his letter. — Owen 
v. Owen (1905), 25 N. Z. L. It. 64. — 
N.Z. 

8. .] — In a suit for dis- 

solution of marriage on the ground of 
adultery the only ovidence tendered in 
support of the petition was that of 
petitioner, supported by a loiter 
produced by him which ho declurod 
was in the hondwritiug of resp. No 


appearance had been entered by resp. 
or co -resp. Petitioner was a poor 
man who could not afford to bring 
witnesses from other parts of the 
country' : — Held : a decree nisi should 
be granted on the evidence of peti- 
tioner alone. — Dunstall v. Dunstall 
& Williamson (1912), 32 N. Z. L. R. 
669.— N.Z. 

t. Action for alimony — Wife's «* i- 
dcnce necessary.] — It may' not bo an 
absolute condition precedent to tho 
right to recover that tho wife should 
personally testify- at. the trial of an 
action for alimony, but it is the 
policy- of the ets. to refuse alimony 
unless she does. — Batt v . Batt cc 
Huoties (1916), 33 W. L. R. 550 ; 9 
W.W. R. 1040; 27 D.L.R. 73 8. — CAN. 

PART XIII. SECT. 11, SUB-SECT. 2. 

a. Whm evidence conflicting .] — 
Where tho evidence as to the fact of 
marriage was conflicting, the ct, 
offered pltf. an opportunity of ob- 
taining better evidence of an issue to 
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Husband and Wipe. 


Sect. 11. — Evidence: Sub-sects . 2 <£r 3, A . & B. (a), 
(fr) cfc (g)J 

in a suit for restitution of conjugal rights is suffl- 
cient, without further proof, in a subsequent 
divorce suit between same parties, unless the 
validity of the marriage is put in issue. — Cowley 
v. Cowley, [1913] P. 154 ; 82 L. J. P. 120 ; 109 
L. T. 48 ; 29 T. L. R. 090. 

Annotation : — Mentd. Perrin v. Perrin, rowel] v. Powell 
(1914), 30 T. L. R. 497. 

In suits for restitution of conjugal rights.] — 
See Sect. 5, sub-sect. 1, C., ante . 

In actions against husband for ante-nuptial 
obligations of wife.]— See Part VII., Sect. 1, sub- 
sect. 3, ante . 


Sub-sect. 3.— In “ Proceedings instituted in 

CONSEQUENCE OP ADULTERY.” 

A . Competency of Witnesses. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 198. 

4379. Alleged adulterer.] — Testimony of the 
alleged paramour, negativing the charge against 
the wife. Such a person is a competent witness, 
but his evidence must be received with very great 
caution. — Fraser v. Fraser (1840), 5 Notes of 
Cases, 11. 

Annotations : — Reid. Line? v. Ling (1857), 29 L. T. O. 8. 348. 

Mentd. Jenkyn r. Jenkyn (1850, I)ea. & »Sw. 2 08. 

4380. Respondent.] — Under the matrimonial 
Causes Acts resp. is not bound to go into the 
witness box & deny the adultery (Butt, J.). — 
Chambers v. Chambers (1889), 00 L. T. 511. 

4381. Parties to proceedings & husbands & wives 
of parties.] — Cowley v. Cowley (1897), Times , 
Feb. 3. 

4382. .] — Russell v. Russell, No. 2713, 

ante. 

Admissibility of evidence to rebut presumption 
of legitimacy, see Bastardy, Vol. III., p. 304, 
Nos. 54 ct scq. 

B. Protection of Witnesses. 

(a) In General. 

See Supreme Court of Judicatur e (Consolidation) 
Act, 1925 (c. 49), s. 198. 

4383. Necessity to claim protection — Effect of 
omission — Evidence admissible.] — A witness who 
is called to prove adultery with one of the parties 
to a suit may claim the protection of the proviso 
in Evidence Further Amendment Act, 1809 (c. 08), 


s. 3, & the judge will not allow such witness to be 
interrogated on the subject of his or her adultery ; 
but unless the protection of the proviso is claimed 
by the witness, the evidence is admissible, & it is 
not competent to counsel for either party to 
exclude it. — Hebbletii waite v. Hebblethwaite 
(1809), L. R. 2 P. & D. 29 ; 39 L. J. P. & M. 15 ; 
21 Ij. T. 732. 

Annotations : — Consd. Hens ley v. Hensley Sc Nevin (1920), 

122 L. T. 814. Refd. Allen v. Allen, [1894] P. 248; 

Evans v. Evans & Blyth (1904), 73 L. J. P. 114. 

( b ) In What Proceedings . 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 198. 

4384. “ Proceeding instituted in consequence of 
adultery ” — Suit for nullity — Cross-suit for dis- 
solution on ground of adultery.]— A suit had been 
instituted for nullity of marriage by reason of 
impotence, & a cross-suit for dissolution of mar- 
riage by reason of adultery : — Held : in the first 
suit, petitioner in that suit might be cross- 
examined as to her improper intimacy with the 
co-resp. in the cross-suit. 

Mr. Justice Stephen in his book on Evidence, 
p. Ill, considers that the word “ such ” has been 
omitted by accident from the section of 32 & 33 
Viet. c. 08, & as I incline to the opinion that the 
intention of the section is to limit the inadmissi- 
bility to suits instituted in consequence of adultery, 
the safer course will he to allow the questions to 
be put (Hannen, P.). — M. (otherwise D.) v. 1). 
(1885), 10 P. L>. 175 ; 34 W. R. 48. 

Annotations N.F. S. r. S., [1907] P. 224. Refd. Evans v. 

Evans Sc Blyth (1904), 73 L. .1. P. 114; Hensley v. 

Hensley Sc Nevin (1920), 122 L. 'I 1 . 814. 

4385. .] — S. (otherwise G.)v. S. 

(1907), No. 3509, ante. 

4386. Suit for variation of settlements after 

final decree — Legitimacy of issue.] — Upon the 
hearing of an issue [in a suit for variation of settle- 
ments after a decree for dissolution of marriage], 
which had been directed for the purpose of deter- 
mining the stat us of a child born of resp. during 
wedlock, co-resp. in the former proceedings was 
called as a witness by petitioner., & a question was 
put to him as to adultery between him & resp. : — 
Held : he was bound to answer the question. ™ 
Evans v. Evans & Blyth, {1904] P. 378; 73 
U. J. P. 114 ; 91 L. T. 000 ; 20 T. L. R. 012. 

Annotation : — Consd. Hundley t\ Hensley Sc Nevin (1920), 

122 L. T. 814. 

4387. Adultery in issue.] — Evidence 

Further Amendment Act, 1809 (c. 08), s. 3, pro- 
vides that “ the parties to any proceeding 


try the question, & if refused directed 
the bill to he dismissed. — Baker v. 
Wilson (1858), C Gr. 603. — CAN. 

b. Reputation.] — The testimony of 
a woman of the ceremony having 
been performed. Sc evidence of respect- 
able witnesses of general reputation : — 
Held : sudlciont, without proof that 
the clergyman who performed the 
ceremony was duly authorised ; Sc 
that evidence of reputation alone was 
sufficient. — Baker v. Wilson (1860), 
8 Gr. 376.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 3.— 

A. 

4379 1. Alleged adulterer.] — In an 
action of divorce for adultery, at the 
instance of a husband against his wife, 
the husband called as a witness the 
alleged paramour, who objected to Ids 
being examined on the ground that as 
the only acts of adultery libelled were 
those alleged to have been committed 
with him, no question could bo put to 
him which would not tend to incul- 


pate himself. Objection repelled, re- 
serving the privilege of the witness to 
decline answering any question, tend- 
ing t-o criminato him, when put. — 
Don v. Don (1848), 10 Dual. (Ct. of 
Boss.) 1046 ; 20 Be. Jur. 387. — SCOT. 

4381 i. Parties to jirocecdings <$? hys- 
handn ct’ wives of parties .] — In an action 
for enticing pltf.'s wile to desort him. 
Sc for wrongfully harbouring her, Sc 
{or wrongfully Sc carnally knowing her, 
against her will, the trial judge re- 
jected the evidence of pltf.’s wife, 
which was tendered in support of the 
allegation that deft, had committed 
a rapo upon her : — Held : the wife’s 
evidence wuh properly rejected, slio 
not being a competent witness in such 
case. —Oorkum v. Corkum (i902), 40 
N. S. R. 488.— CAN. 

4381 11. .] — On a petition for 

dissolution of marriage where there is 
a charge of adultery, neither reap., 
co-resp. nor petitioner, oven where 
there is a countercharge, is bound to 
answor any questions tending to prove 


him or her guilty of adultery. — R ogers 
v. Rogers (1919), 25 B. (J. R. 439.— 

CAN. 

o. Wife of alleged adulterer.]- In an 
action of divorce on the ground of 
adultery, at the instance of a husband 
against his wife, pursuer proposed to 
adduce as a witness the wife of a man 
with whom defender was alleged to 
have committed adultery, Sc who had 
been hiniHelf examined as a witness 
for pursuer. It was objected lor 
defendor that it. was incompetent to 
adduce a wife as a witness to prove 
facts inferring a criminal charge 
against her husband. Objection re- 
pelled. — A ut,t> v. Aui.d (1871), 1 R. 
(Ct. of Boss.) 1015. — SCOT. 

d. Child.] — In a proof in an 
action of divorce on the ground of 
adultery : — Held : the evidence of a 
boy nearly seven years of age could 
not bo receivod on account of his 
tender years 8c the nature of the case. 
— Robertson v. Robertson (1888), 
15 R. (Ct. of Bess.) 1001 ; 25 Sc. L. R. 
708.-HBOOT. 
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instituted in consequence of adultery, & the 
husbands & wives of such parties, shall be com- 
petent to give evidence in such proceeding. Pro- 
vided that no witness in any proceeding, whether a 
party to the suit or not, shall be liable to be asked 
or bound to answer any question tending to show 
that he or she has been guilty of adultery, unless 
such witness shall have already given evidence 
in the same proceeding in disproof of his or her 
alleged adultery ” : — Held : the provisions of 
this sect, are confined to the adultery in issue in the 
proceedings. — Hall v. Hall (1909), 25 T. L. It. 
524. 

Annotations : — Consd. Hensley v. Hensley & Nevin (1920), 

122 L. T. 814. N.F. MouriJyan v. Mourilyan, Mourilyan 

v. MouriJyan & Fazil (1922), J27 L. T. 403. Reid. Brown 

t\ Brown (1915), 113 L. T. 190. 

4388. Effect of consolidation of cross-suits 
— Judicial separation with dissolution.] — Lewis 
v . Lewis, Lewis v. Lewis & Neilly, No. 4390, 
post, 

4389. Dissolution with nullity.] — 

Matrimonial Causes Act, 1857 (c. 85), & Evidence 
Further Amendment Act, 1869 (c. 68), must bo 
read together, & where the husband’s suit for 
divorce on the ground of his wife’s adultery with 
co-resp. & the wife’s suit for nullity on the ground 
of the alleged impotence of her husband, had been 
consolidated, a question in cross-examination of 
the wife as to whether she had been guilty of 
adultery was held to be inadmissible. — Taylor v. 
Taylor <fc King, Taylor (otherwise Wood- 
head) v. Taylor (1923), 128 L. T. 797 ; 39 T. L. R. 
173 ; 67 Sol. Jo. 246. 

4390. Interlocutory proceedings — Security 

for costs.] — Franklin v. Franklin & Minshall, 
No. 4305, ante. 

4391. Intervention by King’s Proctor — 

Condonation after decree nisi — Common law pro- 
tection.] — An intervention by the King’s Proctor 
on the ground that since the decree nisi petitioner 
has resumed marital intercourse with resp. & has 
thereby condoned the adultery on which the 
decree nisi was founded, is not, within Evidence 
Further Amendment Act, 1869 (c. 68), s. 3, a 
“ proceeding instituted in consequence of 
adultery,” & therefore the sect, does not prohibit a 
witness on the hearing of such an intervention 
from being asked any question tending to show 
that he or she has committed adultery. But in 
such a case the common law protection which 
authorises a witness to refuse to answer questions 
which criminate him or her does apply. — Sneyd 
v. Sneyd & Burgess (1925), 42 T. L. It. 106. 

(c) In What Circumstances. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 198. 

4392. When no evidence given in disproof — 
Whether witness protected from cross-examination 
— Adultery not question in issue.] — A witness 
cannot be cross-oxamined as to any act of adultery 
respecting which he or she has not been examined 
in chief, although such adultery may not bo a 
question in issue in the cause. — Babbage v. 
Babbage (1870), L. R. 2 P. & D. 222. 

Annotations: — Folld. Hensley v. Hensley & Nevin (1920), 

122 L. T. 814; Mourilyan r. Mourilyan, Mourilyan v. 

Mourilyan & Fazil (1922), 127 L. T. 403. Retd. Brown v. 

Brown (1915), 84 L. J. P. 153. 

4393. .] — Hall v. Hall, No. 

4387, ante. 

4394. - Whether acts of adultery pleaded 
or not.] — A party to a divorce suit who has not 
denied adultery in evidence cannot be asked or 
compelled to answer any question as to any act 
of adultery, whether pleaded or not. — Betts v. 


Betts & Brodrick, Betts v. Betts (1917), 33 
T. L. R. 200. 

Annotation : — Consd. Hensley v. Hensley & Nevin (1920), 
122 L. T. 814. 


4395. Acts of adultery not alleged in 

pleadings — Claim for damages.] — Although by 
claiming damages petitioner puts his whole 
character & conduct as a husband in issue, & his 
being protected from cross-examination as to his 
own adultery is much to be regretted, the words 
of Evidence Further Amendment Act, 1869 
(c. 68), s. 3, were too strong, & obliged the ct. to 
refuse to allow cross-examination in respect of 
adultery which had not been alleged in the plead- 
ings, or denied by petitioner in his evidence in 
chief. — H ensley v. Hensley & Nevin (1920), 
122 L. T. 814 ; 36 T. L. R. 288. 

Annotations :■ — Refd. Franklin v. Franklin & Minshall, 
[19211 P. 407 : Mourilyan v. Mourilyan, Mourilyan v. 
Mourilyan & Fuzil (1922), 127 L. T. 403. Mentd. Ewer 
v. Ewer & Charlton (1920), 123 L. T. 240. 

4396. Suit for Judicial separation on 

ground of cruelty — Consolidated with cross-suit for 
divorce on ground of adultery.] — (1) Where, in a 
suit for a judicial separation brought by a wife on 
the ground of her husband’s cruelty, two of the 
charges were that he had made false accusations of 
adultery against her with a man named, with whom, 
in the answer, he charged her with adultery, & 
who was now cited as co-resp. in the husband’s 
cross-petition, & the suits had been in due course 
consolidated ; — Held : the wife, after giving 
evidence in support of her charges of cruelty, 
might be cross-examined as to the allegations of 
adultery in her husband's answer & cross- petition, 
although she had not, in examination-in -chief, 
been asked to deny the adultery. 

(2) Semhle : the consolidation for purposes of 
hearing of a suit for judicial separation with a 
cross-suit for dissolution of marriage on the ground 
of adultery docs not /have the effect of making the 
consolidated suits a “ proceeding instituted in 
consequence of adultery ” within Evidence Further 
Amendment Act. 1869 (c. 68), s. 3. — Lewis v. 
Lewis, Lewis v. Lewis & Neilly, [1912] P. 19 ; 
81 L. J. P. 24 ; 106 L. T. 191 ; 28 T. L. R. 174 ; 
56 Sol. Jo. 189. 

Annotation a : — As to (J ) Refd. Brown v. Brown (1915), 113 
L. T. 190; Hensley v. Henley & Nevin (1920), 122 
L. T. 814. 


4397. - Plea of conduct conducing- 
Cross-examination only as to circumstances of 
acquaintance with co-respondent.] — Where, in a 
divorce suit, resp. wife pleaded conduct conducing 
to her adultery, but in her examination-in-chief 
did not admit or deny that she had committed 
adultery, tho ct. allowed her to be cross-examined, 
as to the circumstances in which she became 
acquainted with co-resp., so far as they did not 
tend to show that she had committed adultery. — 
Craston v . Craston & Seaman (1917), 34 T. L. R. 
165 ; 62 Sol. Jo. 213. 

4398. Where evidence given in disproof of charges 
— Denial of truth of some charges — Whether liable 
to cross-examination on all charges.] — A party 


to a cause who is produced as a witness on his own 
behalf, <fc in his examination-in-chief denies the 
truth of some of the charges of adultery contained 
in the pleadings, & is asked no questions as to 
others, is liable to be asked, & is bound to answer, 
questions in cross-examination respecting all the 
charges contained in the pleadings. — Brown v. 
Brown <fc Paget (1874), L. R. 3 P. & D. 198 ; 
43 L. J. P. & M. 33 ; 30 L. T. 767 ; 22 W. R. 759. 

Annotations: — Consd. Brown r. Brown, [1915] P. 83. 
Reid. Allen v. Allen, [1894] P. 248; Hensley v. Hensley He 
Nevin (1920), 122 L. T. 814 ; Mourilyan v. Mourilyan, 
Mourilyan v. Mourilyan & Fazil (1922), 127 L. T. 403. 
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Husband and Wife. 


Sect. 11. — Evidence: Sub-sect . 3, B. (c) ; sub-sects . 

4, 5. 6 <fc 7.] 

4399. Whether witness protected from cross- 
examination — Adultery added in amended petition.] 

— Cowley v. Cowley (1897), Times , Feb. 3. 

4400. Acts of adultery not charged in 

pleadings.] — It is contrary to the spirit of Evidence 
Further Amendment Act, 1869 (c. 68), s. 3, that 
a witness, called to give evidence in any proceeding 
instituted in consequence of adultery & having 
given evidence in the same proceeding in disproof 
of his or her alleged adultery, should be questioned 
as to an act or acts of adultery not alleged in the 
pleadings. 

Resp. in a divorce suit, having denied upon oath 
the charges alleged in the petition, was asked 
whether he had not committed adultery on an 
earlier occasion, not charged in the petition ; but, 
objecting to answer, he was not compelled to do 
so, & the question was disallowed. — Brown v. 
Brown, [1915] P. 83 ; 84 L. J. P. 153 ; 113 L. T. 
190 ; 31 T. L. R. 280 ; 59 Sol. Jo. 412. 

Avnotat ions -Consd. Hensley v. Hensley & Nevin (1920), 

122 L. T. 814. Refd. Mourilyan v. Mourilyan, Monrilyan 

v. Mourilyan & Fazil (1922), 127 L. T. 403. 

4401. Witnesses cross-examined 

if charges relevant to issue.] — A husband who has 
denied on oath charges of adultery made against 
him by his second wife cannot be cross-examined 
as to an act of adultery alleged to have been com- 
mitted by him during his marriage with his first 
wife, & not charged in the pleadings ; but if proof 
of the commission by the husband of such an 
act of adultery is relevant to the issues raised on 
the pleadings, witnesses called on his behalf 
may be asked in cross-examination whether they 
have knowledge of such an act of adultery. — 
Mourilyan v. Mourilyan, Mourilyan v. 
Mourilyan & Fazil (1922), 127 L. T. 403; 38 
T. L. R. 482. 

4402. Respondent giving evidence of own adul- 
tery — In support of pleas connivance & conduct 
conducing — Liable to cross-examination.] — Where, 
in a suit for dissolution of marriage brought by 
a husband, the wife goes into the witness box & 
gives evidence of her own adultery in support of 
pleas of connivance & conduct conducing to 
adultery raised by her answer, she may be asked 


questions in cross-examination relating to the time 
& circumstances of such adultery. — Ruck v. 
Ruck & Croft, [1911] P. 90; 80 L. J. P. 17; 
104 L. T. 462 ; 27 T. L. R. 191. 

Annotation Refd. Brown r. Brown (1915), 113 L. T. 190. 

4403. Respondent pleading connivance — Liable 
to be cross-examined as to own adultery — Although 
no previous denial on oath.] — Where a wife in 
answer to a petition for divorce brought by her 
husband, had filed a plea of connivance : — Held : 
she might be cross-examined as to her own 
adultery notwithstanding that she had not 
previously denied it on oath. — Dennys v. 
Dennys & Crossman (1912), 107 L. T. 591 ; 57 
Sol. Jo. 61. 


Sub-sect. 4. — Privilege of Witnesses. 

See Evidence, Yol. XXII., p. 392, Nos. 4011 
ct scq. 


Sub-sect. 5. — Admissibility of Evidence. 

Proceedings instituted in consequence of 
adultery, see Sub-sect. 3, ante . 

Evidence of cruelty.] — See Sect. 5, sub-sect. 2, 

D. , ante. 

Proof of adultery.] — See Sect. 5, sub-sect. 3, 13., 
ante . 

Proof of impotence.] — See Sect. 3, sub-sect. 2, F., 

ante. 

Proof of non-access — Birth of illegitimate child.] 

— See Sect. 5, sub-sect. 3, B. ( c ), ante. 

Admissibility of evidence taken on commission.] 
— See Sect. 13, sub-sect. 9, post . 

4404. Evidence of one party — Whether evidence 
against other — Opportunity of cross-examination.] 
— Allen v. Allen <fc Bell, No. 5257, post. 

4405. Documents — Evidence of contents without 
notice to produce.] — Where a letter is pleaded to bo 
in the possession of the adverse party, the con- 
tents may be set forth at length, leaving the other 
party, if she pleases, to produce the letter. — 
Croft v. Croft (1830), 3 Ilag. Ecc. 310 ; 162 

E. R. 1169. 

Annotation : — Mentd. Latham & Dee v. Woolbert (1858), 
\ & Tr. 1. 


PART XIII. SECT. 11, SUB-SECT. 5. 

e. Evidence, of one jiarty- -Whether 
evidence against other — Necessity for 
corroboration.] — A suit for divorce by 
husband against wife on the ground of 
her adultery with co-resp. was defended 
by co-resp. alono : — Held : evidence 
given by the wife of adulterous rela- 
tions between her & co-resp. w'us 
admissible as against co-resp. to show 
that their relations on a subsequent . 
occasion, the adulterous nature of ' 
which would otherwise be improbable, j 
were adulterous. Such cvidenco of 
the wife need not bo corroborated. — 
McConville v. Bayley (1914), 17 
C. L. R. 509. — AUS. 

f. Documents — Jitter from respon- 
dent admitting adultery.] — On peti- 
tion for divorce petitioner submitted 
in evidence a letter she had received 
from resp. in England, in wiiich ho 
admitted he had committed adultery 
on various occasions & that he in- 
tended to remain in England : — Held : 
if the ct. is satisfied as to the bema 
Sides of the letter, the evidenco Is 
sufficient proof of adultery, & thoro 
should be an order absolute. — S haw 
v. Shaw (1910), 27 B. C. R. 532.— 
CAN. 

g. Letter from wife to alleged 

adulterer not received by him .] — A 
letter was written by the alleged 


adulteress after her husband's sus- 
picions of her guilt were a weakened, & 
addressed & Hunt to defender, but was 
never received by him. It was alleged 
to contain instruct ions to him as to 
, the story which ho ought to toll the 
husband regarding tlieir conduct at 
certain interview's, which they were 
proved to have recently had : — Held : 
inadmissible against defender, in respect 
that he never received it. — Bell v. 
Murray (1833), 12 Sh. (Ct. of Sees.) 
554.— SCOT. 

h. Stolen from post office 

by husband .] — In a husband's action 
for divorce for alleged adultery he 
founded upon a letter wTitten by 
1 defender to co-defender, & posted by 
, her. He obtained It from the post 
ottlee by the offence of stealing a post 
1 letter : — Held : tho letter was com- 
i potent evidenco in his favour. — Rat- 
; tray v. Rattray (1897), 25 R. (Ct. 

! of Sees.) 315 ; 35 Sc. L. R. 294 ; 5 
S. L. T. 245.— SCOT. 

! k. Statement dictated by peti- 

tioner.] — In an action of divorce on 
the ground of adultery, pursuer 
tendered as evidence a statement by 
his wife's sister, written, as he averred, 
with reference to a previously con- 
templated proceeding, for obtaining a 
separation from his wife on the ground 
of intemperate habits. Tho witness 
stated that this document was written 


by her from pursuer’s dictation, & 
that its statements wero very much 
exaggerated : — Held : tho document 
was not admissible in evidence. — 
Hook r. Hook (1852), 14 Dunl. (Ct. 
of Scss.) 544 ; 1 ytuart, 518.— SCOT. 

l. As to matters not pleaded — 
Misconduct since action commenced .] — 
During tho trial of an action for 
alimony deft.’s counsel sought to 
introduce evidence of alleged miscon- 
duct on the part of pltf. since tho 
action was commenced Held : such 
ovidence was rightly disallowed as the 
matter had not been pleadod & pltf. 
might bo taken by surprise & not bo 
prepared to meet it. — Keweluk t». 
Kevvet.uk, f 1 923 1 2 W. W. R. 78 ; 2 
D. L. It. 979.— CAN. 

m. .]— Evidence tending 

to show that tho parties charged with 
the adultery have, since the com- 
mencement of the suit, intentionally 
met in a distant place is relevant in 
support of that charge. — Atkinson v. 
Atkinson (No. 2) (1891), 10 N. Z. 
L. R. 374.— N.Z. 

n. Adultery with person 

other than co-respondent.] — On trial of 
an action for judicial separation & 
alimony on the ground of adultery, 
evidence was admitted of an attempt 
by deft, years ago to commit adultery 
with a person other than the one con- 
nected with the charge made by 
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4406. No appearance by other party.] 

— Ease v. Case, No. 4436, post. 

Affidavits in support of petitions — Whether ad- 
missible as evidence.] — See No. 4370, ante , No. 4473, 
post. 

4407. Statements to third parties — Affecting 
validity of marriage — Nullity suit.] — Nullity of 
marriage, by reason of undue publication of banns, 
on evidence of knowledge of both parties, pro- 
nounced for. 

I think grave doubts may be entertained whether 
. . . subsequent declarations . . . made long after 
the marriage are admissible as evidence ; because, 
in these cases, one party or the other might by 
admissions affect the status of other parties, by 
reason that the interests of the parties in the 
cause are not confined to themselves, but extend 
to their children & to tin* public. The declaration 
of the wife may by possibility be evidence against 
the husband, Ad vice versa ; but where it affects 
the children, T doubt whether such declarations 
could be received (Du. ] atshington). — Bkealy 
(falsely called Reed) v. Heed (1841), 2 Curt. 
333 ; 1 Notes of Cases, 121 ; 103 E. R. 601. 

4408. Evidence that co-respondent guilty of 
adultery — Where co-respondent does not appear.] — 
(1) On an issue of adultery raised between hus- 
band Ad wife, to lx* tried by a jury, who have also 
to assess damages against a co-resp. who has not 
appeared, no evidence which is not admissible 
against, resp. can be given to show that co-resp. 
has been guilt y of adultery ; but evidence in 
aggravation of damages is admissible. 

(2) The question whether resp. is proved to 
have been guilty of adultery with co-resp. & the 
assessment of damage's against eo-resp. with 
reference to the adultery with which he was 
charged but on which no issue was raised . . . 
are distinct A: must be kept distinct as if they were 
two separate' cause's tried by two separate juries 
( per (Vk,).- Stone v. Stone A: Appleton (1864), 
3 Sw. A: Tr. 608 ; 11 L. T. 315 ; 164 E. R Mil. 

An nofat ions : ■ _ Is to (I) Rdd. II. r. Manning (1883), 1 2 

Q. IL 1). *211. J.s/o (2) Refd. My its v. M.\crs ('arpondale, 

Padroni vV Thom, I191SJ 1*. 260. (rtneratty , Mentd. 

But tern orl h r. But < envort h A: Englelleld, Collin** r 

Collins & Harrison, Barratt r. Barratt A: Fox, Howell r. 

HowelJ A: Walker, Adams r. Adams & "Ward, Ellworthy 

r. Kllworthy A: Lcdgard, | J 1)20 J 1'. 120. 

4409. Divorce bill — Death of witness — Certified 
copy of notes of evidence.] — A certified copy of 
tin* judge’s notes of the evidence of a witness called 


by petitioner at the bearing of a petition for 
divorce a mensd et ihoro cannot, in case of the 
death of the witness, be received as proof of the 
matters deposed to by liim upon the second reading 
of a bill for divorce presented by petitioner. — 
Griffin’s Divorce Bill, [18961 A. 0. 133, H. L. 

See, generally, Evidence, Yol. XXII., p. 331, 
Nos. 3292 cl seq. 


Sub-sect. 6. — Examination in Chief. 

Sec, generally, Evidence, Vol, XXII., p. 457, 
Nos. 4783 et seq. 

4410. Examination of respondent’s witnesses by 
co-respondent — Adoption as own witnesses.] — 
Glennie v. Glennie & Bowles, No. 3087, ante. 

4411. General question as to truth of contents of 
petition — Consent of parties — Judicial separation.] 
— Broadfoot v. Broad foot (1902), 40 Sol. Jo. 

4412. Leading questions — As to residence of 
petitioner.] — Lodge v. Lodge Ad Dick (1921), 152 
L. T. Jo. 39. 


i-sEiT. 7 . — Cross-Exam i nation. 

See, generally. Evidence, Vol. XXII., p. 459, 
Nos. 1803 et seq. 

Cross-examination of petitioner — Examined under 
Matrimonial Causes Act, 1857 (c. 85), s. 43.] — 

See Sub-sect. 8, A., post. 

4413. Right of petitioner to cross-examine — 
After examination of adverse witness by court.] — 

Lloyd v. Lloyd Ad Chichester (1859), 1 Sw. & 
Tr. 567 ; Sea. & Sm. 39 ; 30 L. J. P. M. Ac A. 97 ; 
1 L. T. 335 ; ]64 E. R. 863. 

. in Halations : — Mentd. 1*1 unicr v. IMuincr & Bygravc ( 1 s -T 0 ) , 
4 Sw, & Tr. 2.07: Todd r. Todd (1806), L. IL 1 P. A: J). 
P21 ; Churchward r. Churchward, 11895] P. 7. 

4414 . As to matters not denied on the 

record.] — The petition came before the full ct. in 
proof of facts not in issue, when the et. refused to 
allow resp.’s counsel to cross-examine petitioner’s 
witnesses or to contest facts admitted on the 
pleas, but permitted him, after the proof of the 
facts of the petition, to argue, rebus sic stantibus, 
against the decree of dissolution Ad under the 
circumstances to examine petitioner. The ct. 
made a decree dissolving petitioner’s marriage, but 


pltf. — W uxon r. Wilson (P.120), 3 
W. W. k. 535.— CAN. 

o. — — — . |- Counsel for peti- 
lioner in a suit for dissolution sought 
H> put a question to a witness tending 
to show that. resp. had committed 
adultery with some person other than 
eo-resp. There, was no Mich ehaige in 
tho petit inn, nor was there a general 
charge of prostitution. : —livid : tho 
question should ho disallowed in tho 
absence of a specific or general charge 
in the pel it ion or of notice of intention 
to adduce evidence supporting such a 
charge or charges nt the trial. — Evans 
r. Evans (1910), 30 NL Z. L. IL 290.— 
N.Z, 

P- — — The et. will permit 
a, resp. to adduce evidence of peti- 
tioner's adultery, although it has not 
been pleaded, where the admitted facts 
raise strong suspicion & there is no 
possibility of surprise .— ( 'haio v. 
<’kaiu (1881), 3 N. Z. L. k. 2(1 (S. t\).~ 

IN mJu l« 

q. Evidence given at former trial.] 
- In divorce proceedings tho evidence 
of a witness who cannot l>e found given 
at a former trial proving misconduct, 
may bo road over to petitioner at the 
trial Ac veriiiod by her as a correct note 

J.— VOL. XXVII. 


divorce : — Held : the proceedings in 
the previous ease in England were 
admissible as evidence in the case.— 
Geils r . Okies (1855), 17 Punl. (t’t. 
of Bess.) 397 ; 27 Be. Jur. 162 - SCOT. 

t. Evidence of rejmte— As to paternity 
of respondent's illegitimate children.] 
— In an action for divorce on the 
ground of adultery: — Held: evi- 
dence of repute or understanding in 
the family or among the neighbours 
of the alleged paramour, as to the 
uiternity of illegitimate children borne 
iy her, was incompetent & inad- 
missible, but with a view to test evi- 
dence given by the alleged paramour, 
it was competent to ask a witness 
whether at the time of the birth of a 
child she heard her say who was tho 
father.— A. v. lb (1858), 20 Dunl. 
((’t. of Bess.) 107 ; 30 8c. Jur. 204. — 
SCOT. 

a. Evidnirc to co-respondent's 

misconduct — )\'iih V'uman other than 
respondent.]— Pursuer of an action of 
divorce against his wife cannot lead 
evidence of misconduct, of co-defender 
with another woman nine years 
previously. — Johnston r. Johnston 
( 1903), 5 F. (Ct. of Bess.) 059; 4 0 

Be. L. It. 499 ; 10 B. L. T. 740.— SCOT. 

F F 


of the evidence as given by the witness 
Ac used us jiroof of misconduct. — 
Cl'M.llTK (TMJH'K (1901), 8 

It. O. It. 18. — CAN. 

r. .1- At the trial of on action 

for the alienation of the atVeet.ions 
of, A: dim. con. with pltf.’s wife, pit?, 
answered questions in such a way 
as to disclose the financial circum- 
stances of deft., without alleging or 
endeavouring to prove that deft, had 
used his fortune as a means of de- 
bauching pitf.'s wife ’.—Held : the 
questions were properly asked for the 
purpose of eliciting an explanation of 
pltt.’s motive in the prior litigation. — 
aIaihmkk v . Maguire (1921). 64 

D. L. It. 564 ; 50 O. L. It. 579 — CAN. 

b. Former proceedings.] — A mar- 
riage was contracted in England 
between a domiciled Scotsman A; an 
Englishwoman. After several years 
cohabitation in Scotland tho wife 
abandoned her husband Ad went to 
reside in England. The husband raised 
a suit in the Ct. of Arches, for restitu- 
tion, which was met by a “ responsive 
allegation ** by the wife, praying for a 
divorce a mensd ct ihoro on the ground 
of cruelty A; adultery, committed in 
Scotland. She obtained sentence of 
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Sect. 11. — Evidence: Sub-sects. 7 <C S, A. & B. ; 
sub-sects. 9, 10 ct: 11.] 

- ~i n ■ — - - - - ** 

refused to make any order for payment of wife’s 
costs. — Tollemache v . Tollkmache (1859), 1 
Sw. 6c Tr. 557 ; Sea. 6c Sm. 149, n. ; 30 L. J. P. M. 
& A. 113 ; 2 L. T. 87 ; 23 J. P. 079 ; 104 E. R. 
858. 

Annotations : — Mentd. Le Sueur r. Le Sueur (187C), 1 P. 1>. 
139; Niboyet v. Niboyet. (1878). 4 P. 1). 1 ; Green v. 
Green, [18931 P. 89 ; Le Alosuricr v. Le Mesurier, 11895J 
A. O. 517 ; liiekurd v. Kickard & Bond (1921), 37 T. L. JL 
511. ‘ 

4415. .] — Bacon v. Bacon & Bacon, 

No. 4673, post . 

4416. Right of respondent to cross-examine — 
Co-respondent’s witnesses — Where called before 
respondent’s case opened.] — Robinson v. Robinson 
6c Lane, No. 2777, ante. 

4417. Petitioner, as to general conduct — 

Where cruelty denied — Matters not in issue.] — 

(1) A resp. who, in his answer, simply denies the 
cruelty charged in a petition, may cross-examine 
petitioner, if called, as to her general conduct, 
for the purpose of impeaching her credit, but her 
answer as to any matters not bearing upon the 
issue cannot be contradicted. 

(2) Resp., charged with desertion, traversed 
the charge. On his examination he admitted that 
he had insisted that his wife should leave his house, 
but said that he did so for a good cause, which he 
stated ; — Held : he was guilty of desertion. — 
Baker v. Baker (1803), 3 Sw. 6c Tr. 213; 32 
L. J. P. M. <fc A. 115 ; 9 L. T. 117 ; 11 W. R. 502 ; 
104 E. R. 1255. 

4418. Petitioner as to adultery — In suit for 

nullity.] — S. (otherwise G.) v. S. (1907), No. 
3509, ante. 

4419. Whether co-respondent entitled to cross- 
examine — Petitioner’s witnesses — Where no answer 
filed.] — Lyne v . Lyne 6: Blackney, No. 3937, 

ante. 

4420. Respondent — Evidence tending to 

criminate.] — Allen v. Allen 6c Bell, No. 5257, 
post . 

4421. Cross-examination of respondent wife — 
By party named in confession by wife — Such party 
not party to suit.] — Edwards v. Edwards 6c 
Wilson (1899), Times , Juno 17. 


Sub-sect. 8. — Examination of Witnesses 
by Order of Court. 

A . Examination of Petitioner. 

See Matrimonial Causes Rules, 1924, r. 38. 

4422. Under Matrimonial Causes Act, 1857 
(c. 85), s. 43 — Power of court to order — In suits for 
judicial separation by reason of adultery.] — The 
ct. has power under above sect, to order pet itioner, 
in a suit for judicial separation by reason of 
adultery, to attend at the hearing of the petition. — 
Boss v. Ross (1869), L. R. 1 P. 6c I). 629 ; 38 
L. J. P. &c M. 33 ; 20 L. T. 232 ; 17 W. R. 577. 

4423. When court will order — To support 

petition.] — Evans v. Evans (1859), Sea. 6c Sin. 35. 

4424. .'J- — In certain circum- 

stances, the ct. will exercise the power given it by 
above sect., by calling petitioner 6c examining 
him on oath as to some of the facts necessary to 
establish his petition. 

In a suit by a husband for dissolution of 
marriage, the only evidence of the wife’s adultery 
was a confession by her 6c proof of some slight 
familiarities between her 6c co-resp. The ct. 
deemed tliis evidence insufiicient, 6c under above 
sect, examined petitioner, who was the sole 


witness of an act of impropriety conclusively 
proving adultery, & upon his evidence pronounced 
a decree nisi , but refused to condemn co-resp., 
who had not been personally served, in costs. — 
Tatham v. Tatham 6c Nutt (1864), 3 Sw. & Tr. 
511; 33 L. J. P. M. & A. 140 ; 10 L. T. 725 ; 104 
E. R. 1374. 

Annotations : — Retd. Sanderson v. Sanderson & Gibson 
(1866), II W. It. 972; Illackborne t>. Blackborne (1868), 
L. 11. 1 P. & D. 563. 


4425. .] — Harding v. Harding 

6c Lance, No. 5157, post. 

4426. -.] — The ct. will, in some 
circumstances, allow petitioner in a suit for 
dissolution of marriage to be called to give 
evidence, under a discretion given by above sect, 
notwithstanding the Act which provides that 
neither of the parties in such a suit is allowed or 
compellable to give evidence. — Sanderson v. 
Sanderson 6c Gibson (I860), 14 W. R. 972. 

4427. Queen’s Proctor’s intervention.] 

— When, after a decree nisi, the Queen’s Proctor 
intervened 6c pleaded collusion 6c condonation, & 
petitioner took issue thereon, 6c the ease was 
ready to be heard before the ct., a motion on behalf 
of the Queen’s Proctor was made to order the 
attendance of petitioner at the hearing under 
above sect. The ct. refused to make such order, 
but ordered the proceedings to be stayed till he 
should attend.— Pollack v. Pollack 6c Deane 6c 
Macnamara (1862), 2 Sw. 6c Tr. 618 ; 1 New 
Rep. 35 ; 32 L. J. I*. M. 6c A. 28 ; 7 L. T. 395 ; 
8 J tu*. N. S. 1230 ; 164 E. R. 1149. 

4428. Indentiflcation of petitioner by 

respondent’s witnesses.] — Lloyd v. Lloyd, No. 
4411, post. 


4429. 


Not to explain petitioner’s con- 


duct — When respondent able to give evidence. ]- 

Baylis r. Baylis, Teevan 6c Poorer, No. 3132, 

ante. 

4430. When petitioner examined — Re- 

examination. | — Has well v. IIaswell 6c Sander- 
son, No. 3609, ante . 

4481. Where respondent allowed to call 

petitioner — No right to cross-examine.]— Studdy 
v. Studdy, No. 4473, post. 

4432. .] — Where, at the hearing 

of a suit for dissolution of marriage, petitioner, 
in pursuance of an order under above sect, is 
present, if the ct . allows the counsel of resp. to 
call him, he must be treated as the witness of 
resp. He cannot be cross-examined by resp. ; 
6c before he is sworn resp.’s case must be opened. — 
Giles v. Giles 6c Quautley (1863), 32 L. J. P. M. 


6c A. 209 ; 12 W. R. 20. 


B. Other Wiincsses. 

See Matrimonial Pauses Rules, 1924, r. 38. 

4433. Examination of respondent — Where evi- 
dence against respondent unsatisfactory — Cross- 
examination.] — Long v. Long 6c Johnson, No. 
2704, ante. 

4434. Examination of third parties — As to where- 
abouts of children.] — A husband having obtained 
a decree nisi for a divorce against liis wife, she was 
ordered to deliver up the children of the marriage 
to him. She knew of the order, but evaded service 
of it 6c disobeyed it. Three relations of the wife 
were ordered to attend to be examined before the 
ct. as to their knowledge of the whereabouts of 
the children : — Held : the ct. had no jurisdiction 
to order third parties to attend for examination. — 
Hyde v. Hyde (1888), 13 P. D. 166 ; 57 L. J. P. 
89 ; 59 L. T. 529 ; 36 W. R. 708 ; 4 T. L. R. 586, 
O. A. 

Annotations : — Mentd. Cox r. Dennett, [1891 j I Ch. 617; 
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Michel 1 v. Michel], [1891] P. 208 ; Hood Barrs v. Cathcart, 
[1894] 2 Q. 13. 559 ; lie Lumloy, Kx p. Hood Barrs, [1894] 
3 Oh. 135 ; Pillcrs & Pershouse v. Edwards (1894), 71 
L. T. 788 ; Favard v. Favard (1896), 75 L. T. 664 ; 
Bolitho v. Gldley, 11905] A. O. 98 ; Kistier V. Tettmar, 
[1905] 1 K. B. 39 ; lie Tack, Murch v. Loosemorc, [1906] 
1 Oh. 692 ; lie Saurcz, Saurez r. 8uarez, [1918] 1 Ch. 176. 


Sub-sect. 9. — Impeaciung Credit of 

Witnesses. 

See Evidence, Vol. XXII., p. 482, Nos. 5077 
el seq. 

4435. By reference to statements made to solicitor 
— Inconsistent with present testimony.]-— A wit- 
ness called by petitioner to support the charge of 
adultery swore that she had never seen or stated 
that she had seen any act of familiarity between 
resp. A co-resp. Counsel for petitioner then tendered 
evidence that she had stated to petitioner’s 
attorney that she had seen acts of familiarity A 
impropriety : — Held : it was inadmissible.— 
RYBEHG V. ItYBKKC & Smith (1803), 32 L. J. 1\ M. 

A. 112 ; 11 W. R. 502. 


Sub-sect. 10. — Production of Documents 

at Trial. 


See* generally , Evidence, Vol. XXII., pp. 427 
el seq. 

4436. Notice to produce — When essential — Re- 
spondent accessible.] — In support of an allegation 
of desertion, petitioner gave evidence that she 
had written letters to resp., asking him to provide 
a home for her. The husband did not appear, 
A no notice to produce the letters had been served 
upon him. Tin* et., without pronouncing a final 
opinion upon the point, declined to act upon this 
evidence, but dissolved the marriage upon other 
evidence, intimating that although a notice to 
produce might- not be necessary, when resp. was 
not easily accessible, it ought to be served when 
the service could be? effected without diflicultv. — 
Case v. Cask (1800), 2 Sw. A Tr. 05; 29 L. J. 
1*. M. A A. 127 ; 2 L. T. 391 ; 8 W. R. 532 ; 1(54 
E. R, 910. 


.] — See, generally , Evidence, Vol. XXII., 

pj>. 427 et seq. 

4437. Power to order — Letters to medical prac- 
titioner — Relative to his examination as witness.] — 

A witness [a surgeon], upon cross examination, 
is compellable, if required by the ministrant, to 
produce all written communications addressed 
to him, the witness, by the solr. or other agent of 
the producent relative to his examination as a 
witness hi the cause. — Atkinson v. Atkinson 
(1825), 2 Add. 481 ; 104 E. R. 372. 

Annotation Reid. Davidson r. Davidson (1856), Dctt. A 
Sw. 132. 


4438. Documents material to conduct of 

petition — Letter admitting misconduct.] — Novekre 
v . Noverre, No. 2783, ante. 


Sub-sect. 11. — Proof of Identity of 

Parties. 


4439. Confrontation — Power of court to order.] — 

The et. has no power to decree confrontation in a 
suit for dissolution of marriage, for the purpose 
of identification. — Hooke v. Hooke (1858), 4 
Sw. & Tr. 236 ; 28 L. J. P. A M. 29 ; 164 E. R. 
1506. 

4440. .] — The Divorce Ot. will follow 

the practice of the Ecclesiastical Ct. in making a 
decree of confrontation in tit cases. — Enticknap 
v. Rice (falsely called Enticknap) (1865), 1 
Sw. A Tr. 136 ; 34 L. J. 1\ M. A A. 110 ; 13 L. T. 
211 ; 164 E. H. 1468. 

4441. .] — Where it was necessary for 

the witnesses of a husband to be confronted with 
the wife, petitioner, to enable him to establish his 
defence, A the husband was unable to ascertain 
her address, the ct. ordered the wife to supply 
to him her address within three days, or to attend 
at the hearing. — Lloyd v. Lloyd (1866), L. R. 1 
P. AD. 222; 15 W. H. 287. 

4442. .] — (1) Do-rcsp., who pleaded 

a counter-el large of adultery against petitioner, A 
whose case depended on petitioner’s identifica- 
tion, applied that he might he ordered to attend 
at the trial. Petitioner asked that, as a condition 
of the order, co-resp. might also be 1 , ordered to 
attend. The ct. ordered that both petitioner A 
co-resp. should attend at the trial. 


(2) A claim for damages having been formally 
withdrawn, the ct. refused to allow it to be re- 
instated in the petition, petitioner having failed 
to show that it was withdrawn in error, or that an 


altered stab' of 
would justify its 
Smith (1868), 38 


circumstance's had arisen which 
reinsertion.— Sykes v. Sykes A 
L. 3. P. A M. 12 ; 19 L. T. 611 ; 


17 YV. It. 265. 


4443. Witness seeing party once only.] — Dillon 
v. Dillon, No. 2712, ttnte. 

4444. By circumstantial evidence.] — Identity 
proved by circumstantial evidence. — Hooker v. 
Hooker A Newton (1863), 3 Sw. A Tr. 52(5; 
33 L. .T. P. M. A A. 42 ; 9 .Tur. N. S. 1329 ; 12 
W. R. 807 ; 1 64 E. R. 1379. 

4445. By photographs only.] — Circumstances in 
which the ct. acted upon identification by a photo- 
graph only.— Dawson v. Dawson A Reilly (1907), 
23 T. L. R. 716. 

4446. .] — Circumstances in which t he ct. is 

justified in acting on a photograph of a party to a 
divorce suit as evidence of identification. — Hills 
v . Hills A Easton (1915), 31 T. L. R. 511. 

4447. Special circumstances.] — In matri- 

monial cases, except in very special circum- 
stances, the ct. will not act upon identification by 
a photograph only. — Frith v. Frith A Paice, 
L1896] P. 74 ; 65 L. J. P. 53. 

4448. Power to order witness to stand up for 
identification — Not if witness in court on subpoena.] 
— Farulli v. Farulli A Pedekzou, No. 3132, 
ante. 


4449. Necessity for proof of identity.]— In all 

cases wdierc a dissolution of marriage is the object 


PART XIII. SECT. 11, SUB-SECT. 10. 

b. Production at hearing of appeal 
--Letters written after appeal tiled .] — 
At the hearing of an appeal from a 
decree dismissing a suit by a wife for 
dissolution of marriage on the ground 
of her husband's incestuous adultery 
with her sister M. & cruelty, applt. 
produced certain Jotters written by 
resp. A M. to each other which showed 
that a criminal intimacy existed 
between them. Those letters wore not 
written until after applt. had tiled the 


appeal -// eld : such letters were 
admissible A should bo produced. — 
Mono an r. Mono an (1K82), I. L. 11. 
4. All. 306.- IND. 


PART XIII. SECT. 11, SUB-SECT. If. 

4445 i. By photographs only.] — Evi- 
dence of identity of defender In an 
notion for divorce, with a person 
deponed to by certain witnesses by 
means of a photographic portrait, not 
admitted, without, in the first place. 


ordaining defender to appear per- 
sonally, for exhibition to the witnesses. 
— Funnies r. Fomins (1861), 24 Dunl. 
(Ct. of Scss.) 14 5 .— SCOT. 

4445 ii. .1 — -Where defender in 

an action of divorce has been cited to 
appear for identification at the proof, 
A has not appeared, it is competent 
for pursuer to show a photograph of 
defender to witnesses for the purpose 
ot identification. — L. v. L. (1890), 17 
K. (Ct. of Sess.) 75 J. — SCOT. 


ff2 
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Sect. 11. — Evidence: Sub-sects. 11 & 12. Sect. 12 
Sul) -sects. 1 <fr 2, .4.} 


of the suit, it is the especial duty of the ct. to 
guard against imposition. Where an existing 
marriage is proved, it is not to be exposed to the 
danger of being set aside by any species of collusion ; 
6c should only be brought into question upon the 
most undisputed proofs, although those proofs 
may be only circumstantial. A married person 
may afterwards wish the marriage avoided ; for 
this purpose a former marriage might be pro- 
pounded by the one party 6c admitted by the 
other ; but the ct. could not rely on declarations 
thus made, 6c that too not on oath, in furtherance 
of the common purpose. They might go further ; 
by substituting false parties, who might admit 
themselves to be parties in the cause, when they 
wore not, A various impositions of this nature 
might be resorted to, to destroy the rights of the 
real parties (Sir, William Scott).- Searlk v. 
Prick (falsely called Seakle) (1810), 2 Hag. 
('on. 187 ; 101 K. 11. 710. 

- \ t mot at inns : — Consd. Duane v. Dunne (1817), 12 .lur. 63. 

Refd. Dillon v. Dillon (1842), 1 Notes of (‘uses, 11,7. 

4450. Undefended suit — Service on respon- 

dent.] — In a suit for dissolution of marriage, if 
reap, does not appear, proof must be given at 
the hearing of the identity of resp. 6c the person 
served with the citation. — Goldsmith v. Gold- 
smith, Daluymplk, Ni colls 6c Woo ley (1802). 
31 L. J. P. M. 6c A. 1(53. 

4451. Identification not proved in 

affidavit of service.] — Sfendley v. Spend ley 6c 
Goard, Hobbs v. Hobbs, No. 3920, ante . 

4452. Service on co-respondent. J — 

Jn undefended divorce actions eo-resp. must at 
Hie tidal be proved to be the person served with 


t he citation, unless an order lias been obtained for 
leave to proceed without making a eo-resp. — 
Duff v. Duff 6c Lindsay (otherwise Tracy) 
(1888), 58 L. T. 389 ; 52 J. P. 232. 

Service generally, see Sect. 8, sub-sect. 5, ante. 

4453. Sufficiency of proof of identity — Appearance 
to citation — No further steps.] — Deane v. Deane, 
No. 4370, ante . 

4454. Corroboration of evidence of petitioner.] 
The ct, will not act upon the evidence of petitioner 
as to the identity of resp. without some corrobora- 
tion. — Harris v. Harris A Milton (1870), L. U. 
2 P. & D. 77 : 39 L. J. P. 6c M. 80. 

4455. Nullity suit — Necessity for proof in open 
court — Of identity of party not appearing — Though 
identity of both parties proved at medical examina- 
tion.] — 11. (otherwise Ct.) v. G. (1900), No. 4315, 
ante. 


Sub-sect. 


12. — Petitions for Damages only. 


4456. Proof of marriage- Necessity foi*.] — Tn 

actions for erim. con. there must, be proof of a 
marriage in fact. — Morris v. Miller (1707), 1 
Win. Bl. 032 ; 4. Burr. 2057 ; Bull. N. P. 27 b ; 
90 E. It. 300. 

„ I inhalations -Folld. (Villiorwood r. (Vision (1814). 13 

M. & W. 261. Refd. Dirt r. Burlow (17 7!)), J Doug. K. B. 
171 ; Read r. Passer (171)1), 1 Esp. 213 ; it. v. HuscaU 
(1826), 2 C. & P. 434. 

4457. By person present — Proof of reading 

of service not essential.] — In an action of crim. 
con., evidence of a marriage de facto 6c cohabitation, 
followed by proof of a criminal intercourse between 
deft. 6c a woman who passed for pltf.’s wife, is 


sufficient to go to a jury, without absolute proof 
of the identity of the former woman 6c the latter. 
Scrnbte : evidence of a marriage, by a person 
present, is sufficient, without proving expressly 
the reading of the service. — IIemmings v. Smith 
(1784), 4 Doug. K. B. 33 ; 99 E. B. 753. 

4458. Whether absolute proof of identity of wife 
essential — Evidence of marriage de facto — Fol- 
lowed by intercourse between respondent & woman 
passing as wife.] — Hemmings v. Smith, No. 4157, 

ante. 

4459. What evidence admissible — In mitigation 
of damages — Adultery by wife with others.] — 

Doneraile v. Doneraile (1734), as reported in 
Bull. N. P. 290, II. L. 

Annotations : — Refd. Wheeler r. Trotter (1736), 1 ITov. 

Supp. 281. Mentd. Clarke r. lVriam (1712), 2 Atk. 333. 

4460. Subsequent to adultery by 

defendant.] — In an action for crim. con. evidence 
of misconduct in the woman subsequent to her 
connection with deft., is not admissible. A 
letter written by the woman previous to her 
connection with deft., is admissible in mitigation 
of damages. — E lsam v. Eaucett (1797), 2 Esp. 
502 N. P. 

Annotation Consd. Webb r. Fisher (18:77), 30 L. T. (). IS. 

123. 

4461. Wife’s letters before meeting 

defendant.] — Elsam v. Eaucett, No. 44(H), ante. 

4462. Relations between spouses - Wife’s 

letters to husband during separation.]-— Where the 
husband & wife necessarily, from their situation 
in life, live separate, & tin* wife commits adultery, 
letters written by her during their separation, 
but before any suspicion of misconduct in the wife, 
are admissible evidence to show that the husband 
A wife lived in a state of connubial affection 
previous to the adultery ; but the time when 
the letters were written must be shown.— Edwards 
v. Crock (1801), 4 Esp. 39, N. V. 

^ I n no (of tons Apld. Willis r. Bernard (1832), S Dinsr. 376. 

Refd. Seholey v. Goodman (1823), S Moore, C. J‘. 3.70; 

Potez r. Glo.ssoj) (1818), 2 Kxuh. 101. 

4463. .] — Trelawney v. Coj.e- 

MAN, No. 4400, ]>ost. 

4464. .] — In an action for crim. 

eon., the letters of the wife to her husband 6c 
others are admissible in evidence to show the state 
of tin? wife’s feelings, although they may also state 
a fact, which would not strictly be evidence. — 
W illis i\ Bernard (1832), 8 Bing. 370 ; 5 (•. 6c i\ 
342 ; 1 Moo. 6c N. 584 ; 1 L. J. 0. P. 118 ; 131 
E. IL 439. 

4465. — Letters written to third parties.] 

— Willis v. Bernard, No. 4404, ante. 

4466. Conduct of wife during separa- 

tion.] — (1) In an action for crim. con., proof that 
a letter produced corresponds, as to its contents, 
with a letter which the wife wrote to her husband, 
whilst she was absent from him, before the criminal 
intercourse, upon a visit at the house of a friend, 
6c which she read over to the witness, is sufficient 
to warrant the reception of the letter in evidence, 
although no explanation is given of the cause of 
their living apart., there being no ground to sus- 
pect collusion. 

(2) The judgment which a witness forms from 
the conduct 6c expressions of the wife to her hus- 
band whilst she lives apart from him, as to her 
affection for him, is evidence. — Trelawney v. 
Coleman (1817), 1 B. 6c Aid. 90 ; 2 Stark. 191 ; 
10(5 E. it. 33. 

Annotations -As to (1) Apld. Willis v. Bernard (1832), 8 
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4456 i. Proof of marriage — Necessity for .] — In an action for crim. con. the marriage in question must be strict 1> proved. 
-Monaluk v. Elaschuk, [1917 J 2 \V. W. It. 91M.~ CAN. 
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Bing. 376. Refd. Scliolcy r. Goodman (1823), 8 Moore, 
C. 1\ 350. 

4467. Conduct of wife.] — In an action for 

crim. con. where the adultery was committed on 
board a ship during a voyage, a witness may be 
asked, on the part of pltf., whether the wife did 
not keep a journal, & whether she stated for what 
purpose who kept it. — Jones v. Thompson (1834), 
<> (\ <fc J\ 415, N. P. 


Shot. 12. -PROOF BY AFFIDAVITS. 

Sub-sect. 1. — In General. 

See Matrimonial Causes Hides, 1921, it. 30, 37. 

Evidence by affidavit generally, sec Evidence* 
Yol. XXII., p. 510, No. 5484 el seq. 

4468. Power of court to order — Consent of both 
parties.] — I have . . . power to direct how the 
evidence shall be taken ; if both parties con- 
sent L will make an order under sect. 40 [Matri- 
monial Causes Act, 1857 (c. 85) J that the case be 
proved by affidavit, subject to the right of each 
party to cross-examine the witnesses on the other 
side in open et. {per Cun.). — B arnett v. Barnett 
( 1859), Sea. A Sin. 20 ; 29 E. J. P. <fc M. 28. 
Annotations : — Refd. II. (falsely called V.) v. (\ (1X59), 29 

L. .1. I \ «S: M. 29 ; »Scot( r. Scott, |1913| A. l\ 117. 

4469. Title of affidavits — Strictly as cause.] — 

Affidavits in a cause must be entitled strictly as 
1 lie cause itself is entitled. — S utherland (falsely 
CALLED (’ROM IE) V. CROMIE (1803), 3 Sw. & Tl*. 
210 ; 32 E. J. P. M. A A. 125 ; 9 E. T. 23 ; 104 
E. H. 1251. 

4470. Filing of affidavit — Grant of further time.] 

— In a suit- for dissolution of marriage, triable 
upon affidavits, in which there was no appearance, 
a motion for further time to file affidavits was 
granted notwithstanding rule 35, which directs 
that, iu eases to he tried upon affidavit-, petitioner 

resp. shall tile their affidavits within eight days 
from the filing of the last proceeding. — Davis v. 
Davis (1 KOI), 33 E. J. P. M. & A. 139. 

Affidavits on showing cause against decree nisi.] 
--See Sect-. 20, post. 

4471. Filing of order for proof by affidavit — With 
other papers before hearing.] — When leave is 
granted to prove a petition by affidavits, the 
order granting such leave must be drawn up 
before the hearing, & should be filed with the other 
papers.--' Webb r. Webb (1802), 32 E. J. P. M. 
Ac A. 03; 11 YV. IE 112. 

4472. Affidavit in support of pleadings — Whether 
admissible as evidence.] — Deane v. Deane, No. 
1370, ante. 

4473. .] — Upon a separation between 

husband & wife an agreement was entered into by 
them, which, after certain pecuniary arrange- 
ments, contained the following clause “ Major 
S. to allow Mrs. S. to reside where she pleases & 
with whom she pleases, & not to compel her to 
live with him again, or to go near her or molest 
her in any way ; & Mrs. S. promises that if she 
does not/ fulfil her part of the agreement Major S. 
shall have the full power of a husband over her, 
whatever his way of living may be ” : — Held : 
(1) the concluding words of the agreement did 
not give Major 8. leave & licence to commit 
adultery ; (2) resp. cannot, in the first instance, 
& without the permission of the ct-., cross-examine 


petitioner who is in attendance at the hearing, 
in pursuance of an order made on the application 
of resp., under Matrimonial Causes Act, 1857 (c. 85), 
s. 43, but must treat petitioner, as his witness, 
unless the ct. thinks fit to allow him to cross- 
examine. 

(3) The affidavits filed with the petition & 
answer cannot, at the hearing, be referred to as 
evidence by either party. — Studdy v. Studdy 
(1859), l Sw. <fc Tr. 321, 324 ; 28 E. .1. P. & M. 
105 ; 104 E. IE 747. 

Annotation :■ —^ts to (1) Refd. Higgins v. Higgins (1921), 41 

T. L. R. 25. 

4474. Affidavits taken in Chancery — Inadmissible 
in suit for nullity — On ground of bigamy.] — In a 

suit for nullity on the ground of bigamy : — Held : 
the ct. had no power to j)ermit the facts to be 
proved by reading affidavits taken in a suit in 
Chancery. — Eumley v. Victor (falsely called 
Eumlhy (1871), 20 E. T. 141. 

4475. Affidavit of deceased person — Admitted by 
court — Where order could have been applied for 
before hearing.] — Upon an undefended divorce 
petition by the husband, making general charges 
against the wife of acting as a common prostitute 

also containing specific charges of acts of adul- 
tery with men unknown, upon proof at the hearing 
of the death of one of the deponents whose affidavit 
was before the ct. on the motion dispensing with 
eo-resps., the ct. allowed the affidavit of deceased 
deponent/ to be read. — Williams v. Williams, 
[191<)J 1 I\ 130 ; 85 E. J. 1\ 137 ; 114 E. T. 1183 ; 
32 T. E. K. 485 ; 00 Sol. Jo. 528. 

4476. Power to supplement evidence by affidavit 
— By oral evidence — Notwithstanding agreement to 
dispense with oral evidence — No appeal against 
registrar’s report.] — The ct. lias power to supple- 
ment evidence by affidavit by oral evidence, not- 
withstanding an agreement of the parties before' 
the registrar to dispense with oral evidence, <k- 
although the report of the registrar is not being 
appealed against. — B. v. B. (1907), 51 Sol. Jo. 
130. 


Sub-sect. 2. — Wiiat may be proved by 

Affidavit. 

A. Adultery. 

See Matrimonial Causes llules, 1924, it. 30, 37. 

4477. Only in special circumstances.] — (1) At 
Hie hearing of a wife’s petition for divorce on the 
ground of her husband’s desertion & adultery, 
the desertion was proved, & also the fact that the 
resp. had gone through the ceremony of marriage 
with another woman in America, but there was 
rvo evidence of any subsequent cohabitation 
between the parties to t he bigamous marriage : 
—Held : the mere proof that the ceremony of 
marriage had been gone through was insufficient 
30 satisfy the words “bigamy with adultery ” 
lsed in Matrimonial Causes Act, 1857 (e. 85), 
?. 27, & there must be substantive evidence of the 
idultery. 

(2) Proof of the adultery was allowed to be 
completed by affidavit in the special circumstances 
)f the case. — Ellam v. Ellam (1889), 58 E. J. P. 
>0 ; 01 E. T. 338. 

iniLotation • — As to (2) Consd. Gayer r. Gayer, [1917] P. 6f . 


PART XIII. SECT. 12, SUB-SECT. 1. 

o. Power of court to order.] - On an 
application for an order for direc- 
tions in a divorce action, petitioner 
usUed for an order allowing proof of 


the facts by affidavit at the trial, | 
owing to the remoteness of witnesses 
& the llunnoial disability of petitioner : 
— Held : t he trial must he held on 
oral evidence, but a saving clause 


giving the trial judge power to allow 
proof by affidavit of such facts as may 
deem proper may be inserted in the 
order. — Jknhkn v. Jknskn (1919), 25 
13. ('. R. 51 a.— CAN. 
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Sect. 12. — Proof by affidavits : Sub-sect. 2, .4. <Sr B. ; 
sub -sect. 3. Sect. 13 : Sul) -sect*. 1 , 2, 3 ct* 4.] 

4478. Undefended suits — Commission to 

take evidence preferable.] — G ayer v. Gayer, No. 
4500, post . 

4479. Affidavits admitted as sole proof.] — 

There is no rule of practice that an affidavit', made 
in pursuance of leave t-o give evidence by affidavit, 
must not contain allegations of adultery. Affi- 
davit evidence cannot without special leave be 
admitted as sole proof of adultery, though leave 
to use it even for that purpose may be given in 
very special circumstances. But a petitioner to 
whom leave has been given to give his evidence 
by affidavit should state in his affidavit ail the facts 
in his knowledge which bear upon the case whether 
they prove adultery or not. — G oodman v. Good- 
man Sc PlNFiELD, [1920] P. (>7 ; 89 L. J. P. 94 ; 
122 L. T. 748 ; 30 T. L. K. 208 ; 01 Sol. Jo. 242. 

4480. When parties abroad — Petitioner unable to 
afford commission.] — Where the witnesses in a 
divorce suit were all resident in America Sc the 
expenses of a commission would be beyond peti- 
tioner’s means, Urn et., upon motion by petitioner, 
made an order that the bigamous marriage, the 
subsequent adultery, & the identity might be 
proved bv affidavit. — Bukslem v. Bukslem (1892), 
07 L. T. 719 ; 1 R. 497. 

Annotation : — Consd. Gayer r. Gayer, I1917J 1*. 61. 

Commissions to take evidence, see Sect. 13, 
post. 

4481. .] — Bailey v. Bailey Sc Hodgson 

(1909), Times , .Tan. 14. 

Annotation : — Consd. Gayer r. Gayer, [1917] P. 01. 

4482. Where damages recovered against co- 
respondent — Nominal damages.] — Where peti- 
tioner for a dissolution of marriage, on the ground 
of the wife’s adultery, had obtained a divorce a 
7 )iensd et thoro , Sc also a verdict in an action against 
co-resp. for crim. con., but for nominal damages 
only, the judge ordinary refused to allow the peti- 
tion to be heard on affidavits, but required oral 
evidence. — P otts v. Potts (1858), 1 Sw. Sc Tr. 
18] ; 27 L. J. P. Sc M. 59: 31 L. T. O. S. 209 ; 
0 W. It. 800 ; 104 E. It. 083. 

Annotation Consd. Gayer v. Gayer, [1917] 1*. 01. 

4483. .] — Walton v. Walton & 

Hibbert (1858), 28 L. J. P. Sc M. 31, n. 

Annotation : — Consd. Gayer r. Gayer, [1917J 1*. 01. 

4484. Substantial damages.] — (1) Peti- 

tioner for dissolution of marriage, on the ground of 
the wife’s adultery, having recovered substantial 
damages in a defended action against co-resp. 
for cnm. con., wliich, with the costs of the action, 
had been paid, Sc having also obtained a sentence 
of divorce a mensd et thoro , the judge ordinary, 
on the application of petitioner, the other parties 
to the suit consenting, directed that the cause 
should be heard on affidavits. 

(2) No application for directions as to mode of 
trial can be made, even with consent of parties, 
till after the time allowed for answer, or other 
pleadings, by the rule, etc., has elapsed. — L ino v. 
Ling Sc Broker (1858), l Sw. Sc Tr. 180 ; 27 L. J. 


P. Sc M. 58 ; 31 L. T. O. 8. 180 ; 0 W. R. 074 ; 

104 E. It. 083. 

Annotations : — As to (1) CoH8d. Walton r. Walton Sc Hibbort 
(1858), 28 L. J. 1\ & M. 31, n. ; Gayer v. Gayer, 11917] 
P. G4. 

4485. Contents of affidavit made In pursuance of 
leave — Evidence of non-access — Birth of illegiti- 
mate child.] — Boulton v. Boulton, No. 2751, 

ante. 

4486. All relevant facts in knowledge of 

petitioner — Allegations of adultery.] — Goodman v. 
Goodman Sc Pinfield, No. 4479, ante. 

B. Other Matters. 

See Matrimonial Causes Rules, 1924, rr. 30, 37. 

4487. Nullity suit by wife — Petitioner’s evidence 

— With consent of respondent.] — B (falsely 

called O ) v. C (1803), No. 4342, ante. 

4488. Identification of respondent.] — Where the 
evidence of adultery was complete but there was 
no evidence to identify resp. as the man who had 
committed adultery the ct. allowed evidence of 
the identity to be given on affidavit. — Carter v. 
Carter (1919), 30 T. L. lL 121 ; 04 Sol. Jo. 148. 

Marriage — Whether leave granted on ground that 
witnesses resident abroad.] — See No. 4488, ante, 
Nos. 4189-4 191 , post. 

Suit for restitution — -When no answer filed.] 

See No. 4499, post. 


Sub-sect. 3. — Grounds for Granting ok 
Refusing Leave, 


See Matrimonial Causes Rules, 1924, rr. 30-37. 
Proof of adultery by affidavit, see Sub-sect. 2, 


A , ante. 

4489. Witnesses resident abroad.] — Deck v . 
Deck (1858), 28 L. J. P. Sc M. 30, n. 

4490. .] — Mills v. Mills (1858), 28 L. .T. P. 

Sc M. 31, n. 

4491. — — .] — In a suit for the dissolution of a 
marriage w r hich had been celebrated in Scotland, 
where the parties who could prove it resided, tin' 
ct. made an order that petitioner should be allowed 
to prove it at the hearing by affidavit. No 
appearance had been entered by resp. or co-resp. 
— M‘Keciinie v. M‘Keciinie (1859), 1 Sw. & Tr. 
550 ; 28 L. ,T. P. & M. 31 ; 104 E. R. 855. 

Annotations : — Consd. Scott r. Scot t, (1912] P. 211. Reid. 
Gayer t*. Gayer, |J917J I'. 04. 

4492. .] — Bukslem v. Burslem, No. 4480, 

ante. 

4493. Witnesses resident at distance.] — Rylance 
v. Rylance & Jones (1858), 28 L. J. P. M. 


3J, n. 

4494. .] — A husband was convicted of 

bigamy in 1852. The wife petitioned for a dis- 
solution of their marriage on the ground of his 
bigamy Sc adultery. The witnesses to the facts 
to be ii roved were resident at Oldham or Hudders- 
field. The judge ordinary directed that the peti- 
tion might be proved by affidavit. — March v. 
March (1858), 2 Sw. Sc Tr. 49 ; 28 L. J. P. Sc M. 
30 ; 104 E. R, 910. 

Annotations : — Folld. Macartney v. Macartney (18GG), 15 
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B. 

d. Nullity suit by wife.] — Pltf., a 
girl under 19 years of age, brought this 
action, by her next friend, against a 
man with whom she wont through a 
ceremony of marriage when only 15, 
to obtain a declaration that a valid 
marriage was not effected or entered 
into. Deft, did not appear or defend, 
& pltf, moved for Judgment upon the 
statement of claim, supported by 


affidavits of herself, her mother, & 
deft. Deft, stated that he procured a 
marriage licence without obtaining the 
consent of either of pltf.’s parents ; & 
the return of the marriage contained the 
information that. pltf. was then 18 
years of age : — Held : in the circum- 
stances, the motion for judgment was 
properly refused, & the pltf. left to 
proceed to trial in the ordinary way. — 
Mknztes v. Farnon (1909), 18 O. L. It. 
174 ; 13 O. W. R, 586, 711. — CAN. 


e. Marruiye & birth of children — 
Poor petitioner, resident abroad.] — In an 
undefended suit for dissolution of 
marriage, where the husband was 
domiciled & resident in New Zealand 
& the petitioner was in poor circum- 
stances & resident out, of New Zealand, 
the ct. allowed the marriage Sc the 
births of the children to be proved 
by affidavit. — Horsley v. Horsley 
(1913), 32 N. Z. L. 11. 1345. -N.Z. 
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W. R. 229. Consd. Gayer v. Gayer, f 1917] P. 04. Mentd. 
Yates v. Kyffln-Taylor & Wark, [1899J W. N. 141. 

4495. •} — If resp. lias boon convicted of 

bigamy, & witnesses to prove ins bigamy reside 
at a distance, & cannot be produced without con- 
siderable expense, the et. will permit such bigamy 
to be proved by a (Ti davit. — Macartney v. 
Macartney (1800), L. R. 1 1\ & ]). 259 ; 80 
L. J. 1\ & M. 38 ; 15 L. T. 193 ; 15 W. R. 229. 
Annotation : — Consd. Gayer v. Gayer, [1917] 1\ 01. 

4496. Petitioner resident abroad — Proof of co- 
habitation & separation.] — In a husband’s suit for 
dissolution, where petitioner was resident in 
Australia, the ct. allowed the preliminary facts of 
the cohfibitation <fc separation to be proved by 
aflidavit. — Adams v. Adams & Guest (1873), 29 
L. T. 099 ; 22 W. R. 192. 

Annotation : - Consd. Gayer r. Gayer, 11917] P. 01. 

4497 . Proof of marriage & cohabitation.] — 

Ex p. Hobson, No. 3000, ante . 

4498. Controverted facts — Circumstances nega- 
tiving collusion — Suit for judicial separation.] — 

When there are controverted facts in a petition for 
judicial separation the ct. will not generally allow 
the case to be tried by affidavit, even in circum- 
stances which negative any suspicion of collusion. 
— Sugg ate r. Suggate (1859), 23 J. P. 200. 

4499. No answer filed — Suit for restitution of 
conjugal rights.) — Where no answer was filed in a 
suit for restitution of conjugal rights, the ct. 
allowed the petition to be proved bv aflidavit. — 
Pord v. Poll I) (18(37), 30 L. J. P. & M. 80. 


Sect. 13. COMMISSIONS TO TAKE EVIDENCE. 

Sub-sect. 1. — In General. 

See Matrimonial Causes Rules, 1924, r. 39; 
<t\ rjeneralh/n Evidence, Yol. XXII., p. 592, 
Nos. 051 1 et seg . 

4500. Preferable to evidence by affidavit — Proof 
of adultery. | — The Divorce Ct. has a discretion, 
under Matrimonial Causes Act, 1857 (c. 85), s. 10, 
to allow affidavit evidence of adultery in excep- 
tional circumstances, but as a general rule should 
not allow it. 

A wife petitioned for divorce on the grounds of 
desertion & adultery by her husband. She alleged 
that he was living with a woman, who passed as 
his wife in Now York. The case was undefended. 
The wife asked for leave to prove the adultery in 
New York by aflidavit evidence of two persons 
resident there to save the expense of a commission, 
as she was of limited means. The judge refused 
the application, & declined to exercise his dis- 
cretion under the Act, because he disapproved 
of the recent practice of allowing adultery to 
be proved by alfidavit evidence : — Held : in tlie 
circumstances, the judge w r as justified in refusing 
leave ; &, further, if evidence were to be taken 
of absent persons, evidence given on commission 
would be preferable to aflidavit evidence. — 
Gayer v. Gayer, [1917] P. 04 ; 80 L. J. P. 73 ; 
110 L. T. 322 ; 33 T. L. R, 182 ; 01 Sol. Jo. 251, 
C. A. 

Annotations : — Expld. Goodman v. Goodman & Pinfleld, 

11920] I>. 67. Mentd. Laidlor r. Laidler (1920), 90 L. J. P. 

28. 

Proof by affidavit, see Sect. 12, ante . 

4501. In what proceedings — Husband’s petition 
lor damages only.] — Norton v , Melbourne 
(Lord), No. 4504, post 


Sub-sect. 2. — Affidavits in Support of 

Application. 


See Matrimonial Causes Rules, 1924, r. 39. 

4502. Necessity for — Affidavit showing legal 
necessity for examination.] — In a suit for a divorce, 
a party, alleged to be a necessary witness, about 
to leave the country, not allowed to be examined 
de bene esse, without an affidavit, showing a legal 
necessity for some examination. — Doode v. Boode 
(1847), 5 Notes of Cases, 385. 

4503, Affidavit showing urgency.] — On 

being satisfied by affidavit that the matter was 
urgent, the ct., before service of citation, gave to 
a wife petitioner leave to send out a commission 
to examine witnesses abroad at her own expense, 
subject to the admissibility of such evidence at 
the trial, reserved the question of costs. — 
Vallentine v. Vallentine, [1901] P. 283; 70 
L. J. P. 89 ; 17 T. L. R. 5(34 ; sub nom . Valentine 
v. Valentine, 85 L. T. 171. 


4504. Contents of — Efforts to procure attendance 
of witness at trial — Need not be stated.] — An action 
for crim. con. is a. civil action within Evidence 
on Commission Act, 1831 (c. 22), s. 4, in which 
the ct. will grant a commission for the examination 
of a witness out of the jurisdiction. It is not 
necessary that the affidavit in support of an appli- 
cation for such a commission should state, that 
exertions have been made to procure the attend- 
ance' of the witness at the trial. 

The ct. granted a commission for the examina- 


tion of a witness in an action for crim. con. with 
pltf.’s wife. — N orton r. Melbourne (Lord) 
(1839), 3 Bing. N. C. (37; 2 llodg. 114 ; 3 Scott, 
898 ; 5 L. J. C. P. 343 ; 132 E. R. 335 ; sub nom . 


Norton r. Lamb, 5 Dowl. 181. 

4505. Witness resident abroad.] — Mills 

v. Mills, Pollaic v. Pollack <to Deane < fc 
M 4 Namara, No. 4525, post . 


Sub-sect. 3. — When Order made. 

See Matrimonial Causes Rules, 1921, r. 39. 

4506. General rule.] — Campbell v. Campbell, 
No. 43(39, ante. 

4507. Not where examination would have to be 
ex parte.] — An application for the examination of 
witnesses de bene esse, rejected. — Robins v. 
Wolseley (1755), 2 Lee, 149 ; 1G1 E. R. 294. 
Annotation : — Mentd. Anon. (isr>7), lieu. & Sw. 29* r >- 

4508. Witness out of the jurisdiction.] — Hood 
t\ Hood (1858), 2 Sw. & Tr. 112, n. ; 1(31 E. R. 
935. 

4509. -.] — IIurly’s Divorce Bill, [1908] 

W. N. 41, 11. L. 

4510. Risk of losing evidence — Witness residing 
in brothel.] — Cooke v. Cooke & Quatle, No. 3930, 
ante. 

4511. Witness about to go abroad.] — Hurly s 
Divorce Bill, [1908] W. N. 41, H. L. 


Sub-sect. 4. — At What Stage of Pro- 
ceedings Order made. 

See Matrimonial Causes Rules, 1924, r. 39. 

4512. After conclusion of pleadings.] — Campbell 
v. Campbell, No. 4309, ante. 

4513. Not before Issue joined.] — (1) lhc wife, 
petitioning for judicial separation on the ground 
of cruelty, moved for an order on the husband to 
deliver to petitioner, or her attorney, certain 
documents & papers alleged to have been taken 
from petitioner by the husband, & to be material 
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Husband and Wife. 


Sect. 13 . — Commissions to take evidence : Sub-sects. 4, 


to the conduct of her petition, especially to enable 
her to comply with an order of the ct. for par- 
ticulars of dates, etc. The husband objected to 
give up the papers, but was willing to allow copies 
to be taken. The ct. ordered the papers to be 
produced by resp.’s attorney to petitioner’s 
attorney, the latter to be at liberty to take copies, 
A reserved the question of cost s of the motion ; 
no application having been made to the husband 
before notice of motion given. 

(2) Before issue joined, an application for com- 
mission to examine witnesses is premature. — 
Shaw v. Shaw (18(52), 2 Sw. & Tr. 042 : 31 L. J. 
P. M. A A. 95 ; 7 L. T. 251 ; 104 E. R. 1147. 

Annotation : — As to (2) Reid. Fitzgerald v. Fitzgerald (1800), 
G Sw. & Tr. 097. 


4514. Before expiry of time for appearance by 
co-respondent — Witness dangerously 111. J — In a 

suit for dissolution of marriage, the ct., before the 
time for entering an appearance by co-resp. had 
expired, allowed petitioner to examine a. proposed 
witness who was dangerously ill.— -Stone v. Stone 
A Appleton (1802), 31 L. J* P. M. A A. 130. 

4515. Before service of petition — Witness about 
to go abroad.] — Brown v. Brown, No. 4528, post. 

4516. Risk of losing evidence.] — 

Vallentink v. V ALLEN TINE, No. 4503, ante. 

4517. Saving of expense — Witness resident 

abroad.] — The ct. allowed a commission to issue*, 
before service of the citation A petition for divorce, 
to examine witnesses at a place abroad, where 
resp. was, upon the ground that a great saving of 
expense would be thereby effected.- — Gmimox v. 
(4 RIBBON (1907), 24 T. L. R. 100; 52 Sol. Jo. 

193. 


Si t b-skct. 5. — Form of Order. 

See Matrimonial Causes Rules, 1924, r. 39. 

4518. Cross suits — Evidence to be admissible in 
both suits.] — Osborne v. Osborne, Osborne v. 
Osborne A Martelli, No. 4308, ante. 


Sub-sect. (>. — Appointment of Commissioner. 

Sec Matrimonial Causes Rules, 1924, r. 39. 

4519. By whom appointed — In absence of respon- 
dents — By court — Not petitioner.] — Cooke r. 
Cooke A Quaile, No. 3930, aide. 

4520. .[ — When a commis- 

sion to examine witnesses is granted in a suit in 
which no appearance has been entered, the comr. 
is nominated in the registry, A not by petitioner. 
— Lodge v. Lodge A Smytitk (1803), 32 L. J. 
P. M. A A. 93. 

4521. Who should be appointed — Person skilled 
in the law — Not shorthand writer.] — We do not 

think it is a normal practise to appoint a short- 
hand writer as a comr., A, if it is, it is a practise 
which ought not to be sanctioned. It is important 
that these commissions should be taken by a person 
skilled in the law, who might use such power as 
was vested in liim in guiding A directing the 
examination (per Cur.). — Bicknell v. Bicknell, 
[1908] W. N. 97, C. A. 


Sub -sect. 7. — The Examination. 

See Matrimonial Causes Rules, 1924, r. 39. 

4522. Notice of examination — Must be given to 


other side — Opportunity to attend & cross-examine.] 

“Fitzgerald v. Fitzgerald, No. 4527, post. 


Sub-sect. 8. — Re-opening Commissions. 

See Matrimonial Causes Rules, 1924, r. 39. 

4523. Whether court will order — Addition to 
evidence — Alleged omission.] — A witness, on behalf 
of petitioner in a matrimonial suit, being about to 
leave this country was examined under a commis- 
sion. On the next day he appeared before the 
comr., A asked to be allowed to add to his evidence 
certain material facts which he alleged he had 
forgotten to state, having been flurried during the 
examination, by the frequent personal obser- 
vations A interruptions of resp. who was then 
present. The statement as to the misconduct of 
resp. was confirmed by petitioner's soli*., but not 
by the comr., though lie made an affidavit. The 
judge ordinary, under these circumstances, refused 
to allow the commission to be re-opened, that the 
witness might supply the alleged omission in his 
evidence. — Bevan p. M ‘Mahon A Bevan (falsely 
CALLED M‘Mahon) (1859), 2 Sw. Tr. ;>.» 28 

L. J. r. A M. 40 ; 104 E. K. 912 


Sub-sect. 9, — Admissibility of 
taken on Commission. 


Evidence 


See Matrimonial Causes Rules. 1924, r. 


°9. 


• >; 


4524. Evidence taken according to foreign law — 
In absence of representatives of other side.)— 

.Herbert (Lady) v. Herbert (Lord) (1819), 2 
Hag. Con. 203 ; 3 Phillini. 31 ; Hi I E. R. 737. 

Annotations: -Mentd. llarriismi r. Sparrow (falsely called 
Harrison) (1X12), 3 Curb 1 ; B. r. Miliis (1814), 10 
Cl. & Fin. 531; Fenton r. Livingstone, Livingstone r. 
Livingstone (1850), 5 Jur. N. S. 1180; Beamish r. 
Beamish (1801), 0 11. L. Cas. 274; Brook v. Brook 
(1801), 0 H. L. Cas. 193 Ogden r. (otherwise 

Philip), [1908] P. 4 0. 


4525. Proof that witness out of jurisdiction — 
When evidence tendered — Presumption that witness 
resident abroad — From affidavit in support of 
application.] — Proof to satisfy the ct. that a witness 
whose evidence has been taken abroad under a 
commission is out- of the jurisdiction when the 
evidence is tendered, may be less stringent- when 
the witness is resident abroad than when the 


evidence? lias been taken of a witness going out. of 
the jurisdiction for a temporary purpose ; A where 
the affidavit to found the order for the commis- 
sion had staled that the object was to examine 
A. B. resident abroad, A the summons was served 
on co-rcsps. : — Held : the presumption was that 
the witness continued abroad, unless t lies con- 
trary were shown, A allowed the evidence to be 
used. — Mills v. Mills, Pollack v. Pollack A 
Beane A M‘Namara (1SB1), 2 Sw. A Tr. 310 ; 
30 L. J. P. M. A A. 183; 4 L. T. 479; H54 
E. K. 1035. 

4526. Evidence taken on commission in another 
suit.] — The ct. will not order that the evidence 
taken under a commission in a cross-suit may be 
used at the 1 tearing of a suit between same parties. 
“Hill v. Hill (18(51), 30 1,. J. P. M. A A. 197. 

4527. Want of sufficient notice of examination 
to other side.] — Where it is necessary for petitioner 
to establish two points in order to obtain the 
prayer of the petition, the ct. would not, even if 
dissatisfied with the verdict of the jury on one 
point, send that down for a new trial, because, 
if a different verdict were found on that point, it 
would not be sufficient to ground the relief prayed. 
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The judge ordinary had held that notice given 
to the opposite solr. at a quarter before two p.m. 
of Saturday, in London of an examination of a 
witness to be held at Bath at two p.m. on the 
following Monday, was not a reasonable & suffi- 
cient notice to enable such soli*, to attend At cross- 
examine, At had therefore refused to admit evi- 
dence st) taken. In the circumstances, the ct. 
refused to interfere with the ruling of the judge 
ordinary. — F itzgerald v . Fitzgerald (1804), 8 
Sw. At Tr. 400 ; 4 New Kep. 157 ; 10 L. T. 510 ; 
104 Jfi. R. 1380. 

4528. Examination before service of citation.] 

When a petition has been filed the ct. will allow 
witnesses who are about to go abroad to be exa- 
mined before service of the citation. Qu. : 
whether depositions taken upon such an examina- 
tion are admissible in evidence at the hearing. 
— Brown v. Brown (1804), 38 L. J. P. M. At A. 
203. 


4529. Commission wrongly addressed — Court 
ceasing to exist — Whether objection waived by 
cross-examining witnesses.] — In a divorce suit a 
commission to examine witnesses in India was 
issued addressed to “ The judges of the Supreme 
Ft. at Calcutta, or such person or persons as they 
or one of them may depute.” The Supreme Ft. 
at Calcutta had been abolished in 1801, At all its 
poweis transferred to a new Ft. called ” The High 
Ft. of Judicature at Fort# William in Bengal.” 
The witnesses were examined by a. person deputed 
by a judge of the High Ft. at Fort- William: — 
Held: the evidence was receivable, for the com- 
mission must- be taken to be addressed to the 
judges of the highest ct. for the time* being at 
Calcutta.— W ilson v. Wilson (1883), 9 P. ]). 8; 
10 L. T. 430 ; 82 AY. R. 282, C. A. 

4530. Consideration of divorce bill.] — Evidence 
taken in India on commission, Ac received At acted 
on by the Q. B. Div. of the High Ct. of Justice in 
Ireland, admitted to lx* used oil the second reading 
of an Irish divorce* bill.- — Jones’ Divorce Bill, 

1 1 800 J A. C. 818, ILL. 

4531. — ,J — Burly’s Divorce Bill, [1008 J 
W. N. 41 ILL. 


Sub-sect. 10. — Security for Costs. 

See, generally , Sect. 0, sub-sect. 4, ante. 

See Matrimonial Causes Rules, 1021, r. 30 (B). 

4532. Wife’s costs.} — £30 ordered to be paid by 
the husband into the registry, towards defraying 
the expenses of interrogatories of the wife, before 
a. requisition was allowed to issue to Ireland, to 
examine witnesses on an allegation. — Fitzgerald 
v . Fitzgerald (Lady) (1750), 2 Lee, 312; 101 
K K. 352. 

4533. Conditional grant of commission — 

Payment into registry by husband.] — Hood v. 
Hood (1858), 2 Sw. & Tr. 11 2, n. ; 104 E. 11. 935. 

4534. .] — The ct. having, with 

the consent of the husband & wife, made an order 
for a joint commission to issue for the examination 
of witnesses at Rome, directed the husband to 
advance to the wife a sum, the amount to be 
settled by the registrar, to enable her to defray 
her expenses of the commission. — Baily v. 

j ^lla R-occa (1801), 2 Sw. At Tr. 112 ; 

L. J. P. M. & A. 47 ; 104 E. II. 935. 

4535. Petition for alimony pendente lite.]- 


In a petition for alimony pendente Uie , the ct. 
ordered a commission to issue to examine witnesses 
in Scotland, as to the husband’s faculties, but it 
declined to make an order on the husband to give 
security for the wife’s costs for the commission. — 
Wilson v. Wilson At Howell (1871), 20 L. T. 
107 ; previous proceedings. L. R. 2 P. & D. 292. 


Sect. 14.- STAY OF PROCEEDINGS. 

Sub-sect. 1. — In General. 

See Matrimonial Causes Rules. 1924, r. 20. 

4536. What operates as a stay — Appeal from 
interlocutory order.] — To a petition for dissolution 
of marriage resp. appeared absolutely, co-resp. 
under protest. Resp. then tiled an answer, in 
which she merely stated facts to show that the ct. 
had no jurisdiction to entertain the suit. The 
ct. ordered the answer to be removed from the 
tile, unless within a fortnight resp. amended it by 
pleading to the merits as well as to the jurisdiction. 
Resp. failed to amend her answer within the time 
allowed her, At appealed to the full ct. from the 
order : — Held : the appeal did not# operate as a 
stay of proceedings. At directions were given for 
the mode of trial of the suit. — Wilson v. Wilson 
A; Howell (1871), L. R. 2 P. As 1). 292; 40 
L. J. P. As M. 58 : 25 L. T. 200 ; 19 W. R. 1072 ; 
subsequent proceedings , 20 L. T. 107. 

4537. Appeal from order refusing — Application 
for leave — Election of remedies.] — The practice of 
staying proceedings for restitution under Divorce 
Rules, r. 170, on a summons by resp. is suitable 
only where the case ought not to be allowed to 
proceed in the usual course. It ought not to be 
adopted in cases where the ct. is satisfied that 
there is an issue lit to be tried whether resp. has 
deserted pet itioner, or whether petitioner has 
been guilty of misconduct which should deprive 
him or her of the right to trial. 

You must make your election either to tile an 
answer At to defend the suit, or to appeal from 
my decision. 1 shall not stay the proceedings to 
facilitate an appeal from what is in my view a 
pure matter of discretion (Duke, I\). — Baruroft 
v. Baruroft, [1921] P. 435 ; 90 L. J . P. 374 ; 
120 L. T. 113 ; 37 T. L. 11. 


Sub-sect. 2.-- When Ordered. 

A. Tn General. 

4538. True bill found against witness for perjury 
— At former hearing.] — Kenkick v . Kenrick, 
No. 2758, ante. 

4539. Reconciliation of parties — After decree 
nisi.] — After a decree nisi for dissolution of 
marriage at the suit of the wife had been pro- 
nounced, the wife renewed marital intercourse 
with her husband At informed her attorney that 
she did not wisli any further proceedings to bo 
taken in the suit. Upon an application by the 
husband to dismiss the petition, the ct. declined 
to accede to it, but said that, if both parties con- 
sented, it would order all proceedings in the suit 
to be staved. -Lewis v. Lewis (18ffl ), 2 Sw. & Tr. 
394 ; 30 L. J. P. M. & A. 199 ; 4 L. T. 772 ; *7 
Jur. N. S. 831 ; 104 F. R. 1048. 

Annotations : — Refd. Laxton v. Laxt-on (1861), .10 L. .T. 

P. Al. Sc A. 208; Ousey r. Ou soy (187f>), 1 1*. 1). 56; 

Putter v. Rutter (No. 2), |1J)2J 1 P. 121. 


PART XIII. SECT. 13, SUB-SECT. 9. 
4530 1. Consideration of dioorce bill.] 


— The Houho gave leave for evidence 
taken on commission to be read, & 
dispensed with the attendance of the 


witnesses examined on commission. — 
Uakbkry Divorce Bill, 119201 2 
i. 1L 115— IR. 
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Husband and Wipe. 


Sed. 14 . — Stay of proceedings : Sub-sect. 2, A. d: B. 
Sect. 15 : Si ib-sect. 3 , A . <fc B.'] 

4540. Restitution suit — Respondent willing to 
return to cohabitation.] — C rothees v. Cr others, 
No. 4023, ante . 

See , now. Matrimonial Causes Rules, 1921, r. 20. 

Effect of separation by mutual consent — Or 
covenant in deed not to sue.] — See Sed. 5, sub- 
sect. 1, F. ( c ), (d), ante . 

Cross-suits — Same issues raised — Consolidation.] 

— See No. 4308, ante. 

Proceedings to dissolve marriage pending abroad.] 

— See Conflict of Laws, A r ol. XI., p. 478, Nos. 
1.321 et seq . 


B. X on -Compliance with Orders of Court. 

Enforcement- of orders of court, see, gene rally, 
Sect. 23, post. 

4541. Discretion of court — How exercised.] — 

Lea vis v. Lea vis, No. 5915. post. 

4542. Failure to give security for costs.] — 

(1) The inability of the husband, resp. in a 
matrimonial suit, to deposit in the registry, or 
give security for a sum of money to defray the 
wife’s costs of the hearing pursuant to order, is 
no ground for refusing an attachment against 
him for non-compliance with the order. 

(2) When the husband is petitioner, & does not 
comply with such an order, the ct. will stay the 
suit. 

(3) Matrimonial Causes Act, 1857 (c. 85), s. 32, 
empoweis the ct. in a suit for dissolution of 
marriage, to make such an order as to the wife's 
costs of the hearing, as it may make in a suit for 
judicial separation. — ITetwortii v. Hepwortji 
(1831), 2 Sw. Sc Tr. 414 ; 31 L. J. J\ M. A. 18 ; 
5 L. T. 305 ; 10 W. It. 195 ; 104 E. R, 1057. 
AhwolalUm : — H.s to (I) Consd. Osborne r. Osborne & 

HI art idle, Osborne v. Osborne (18(»3), 33 L. J. I*. M. & A. 

38. 


4543. 


-.] — At the trial of a petition by a 


husband for divorce, the jury disagreed, Sc were 
discharged without giving a verdict. Before <fc 
during the hearing the wife had obtained the 
usual orders for security for her costs of the trial. 
Sc a sum of £45 had been paid into et. The 
husband now proposed to have the petition 
retried, though lie had not paid the balance; of 
the wife's taxed costs not covered by the £45 in 
ct. : — Held : there was jurisdiction to stay all 
further proceedings by the husband until the 
whole* of the wife’s taxed costs had been paid or 
secured, Sc security given for the wife’s further 
costs of the retrial. — Tvemp- Welch v. Kkmp- 
Welcii Sc Chymes, [1910] P. 233 ; 79 1,. J. P. 92 ; 
102 L. T. 787 ; 20 T. L. It. 4(51, C. A. 

Annotations : — Apld. Sanders r. Sanders, 1 1 HI 1 1 P. 10] ; 
Waite r. Waite Jte Muir ( L1H 0), 32 T. L. It. 432. Consd. 
Silvern. Silver & Grenfell, 1 1024 J P. 103. Ref d. Abrahams 
r. Huekley, [1021] 1 K. H. 003. 

4544. .] — Silver v. Silver Sc Grenfell, 

[1921] P. 103; 93 L. J. P. 53; 130 L. T. 719, 
C. A. 


Security for costs, see, generally, Sect. 9, sub- 
sect. 4, ante. 

4545. Failure to pay wife’s costs.] — Where a 
party to a suit has failed to obey an order for 
the payment of costs, the ct. will not upon his 
application give judgment until the costs be 
paid, or a valid reason for their non-payment be 
given. — Chichester v. Mure (falsely called 
Chichester) (1803), 32 L. J. P. M. Sc A. 120; 
11 W. R. 680. 

Annotation : — Apld. Keane r. Keane (1873), L. It. 3 I*. & P. 


4546. •.] — (1) Where the wife, petitioner 


did not appear on the day of hearing, the ct., 
before dismissing the petition, required that a 
rule to show cause should be first served upon 
her, Sc intimated that in all such cases that 
practice should be followed. 

(2) If in a matrimonial suit the wife be unable 
to go to trial in consequence of the non-payment 
of her costs by the husband, she should cither 
apply at chambers to have the case stand over, 
or appear in ct. on the day of hearing Sc state her 
inability to proceed. — Curtis v. Curtis (1808), 
38 L. J. P. Sc M. 9 ; 19 L. T. 010. 

4547. .] — Lea vis v. Ijsavjs, No. 5915, 

post. 


4548. 


Bankruptcy of husband.] — Where an 


order was made that the suit be stayed until the 
wife’s costs were paid, the ct. held that the subse- 
quent bkpey. of petitioner did not cancel or 
vacate it, Sc refused to allow the petition to be 
heard until resp. was put in a position to defend 
herself. Scmble : the ct. would also so rule under 
similar circumstances (bkpey. of petitioner. Sc 
want of means by resp.) even though no order as 
to the wife’s costs had been made. — Morris v. 
Morris <te Morris (1807), 15 L. T. 515. 

4549. Admission of husband as pauper 

suitor. J — l T pon a husband’s petition for divorce, 
the solr. for the wife incurred costs which were; 
taxed. Sc ordered to be paid : but after the plead- 
ings were closed Sc before the cause was set down, 
petitioner, without paying them, applied for Sc 
obtained leave to proceed in forma pauperis . 
The wife’s soli*, thereupon took out a summons 
before the judge in chambers, calling upon 
petitioner to show cause why further proceedings 
should not bo stayed by reason of jietitioner not. 
having complied with the order for payment of 
resp.’s taxed costs. The* registrar wlio taxed the 
hill had refused to order a stay of proceedings in 
the event of the amount not being paid by 
petitioner. The judge ordered proceedings to be 
stayed until payment of the wife’s taxed costs. — 
Joseph v. Joseph Sc Burnhill (1897), 70 L. T. 
230. 


Annotations -Apld. Kein p-Welcli r. Kemp- Welch & 
C ’cymes, [1D10J ]\ 233. Refd. Jinks r. Jinks, [11)11] P. 
120 . 


4550. Where non-payment due to wife’s 
delay.] — Where the wife’s costs for the hearing 
had not. been paid into ct. owing to lier own delay 
in filing a bill for taxation, the ct. refused to 
postpone the trial, or to make any special order 
to secure her costs after the verdict had gone 
against her. — Bridoman v. Bridgman Sc IVckrin 
(1809), 20 L. T. 87. 

Annotation ; — Refd. Franklin r. Franklin & Minshull, 111)21] 
1\ 407. 

4551. Expenses of enforcement of order- 
Order staying proceedings not extended to.] — 

Reap, having obtained an order upon petitioner 
to pay to her or her attorney a certain amount of 
taxed costs, endeavoured to enforce such order 
by a writ of fi. fa., but failed in recovering them. 
The ct. ordered the proceedings in the divorce suit 
to be stayed until the taxed costs had been paid 
by petitioner, but would not extend the order fo 
the expenses incurred in the suing out Sc execution 
of the writ of fi. fa. — Keane v. Keane (1873), 
L. R. 3 P. Sc D. 52 ; 42 L. J. P .Sc M. 12 ; 27 L. T. 
708 ; 21 W. R. 248. 

Annotation : — Consd. Kemp-Wclch v. Kemp-Wclcli & 
CrymeH, [1910] P. 233. 

4552. Costs in former suit.] — Non-payment 

of the costs of a suit for dissolution of marriage, 
in which the husband, petitioner, has failed, is not 
a ground for staying proceedings in a suit by him 
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for dissolution on the ground of fresh adultery. — 
Y batman v. Yeatman A HUMMELL (1809), 09 
L. J. 1\ k M. 07; 21 L. T. 047 ; IS W. B. 


no t) 


Annotations : — Consd. Sanders r. San dors. [1911] 1'. 101. 
Rofd. Abdy r. Abdy (180(5), 12 T. L. R. 524. 


4553. — -.] — K emp-Wet.cti v. Kemp- 

Welch A Chymes, No. 4543, ante. 

4554. .] — A husband’s petition for 

divorce having been dismissed with costs, which 
had been taxed, & part of which remained unpaid, 
the husband tiled a second petition for divorce, 
the adultery alleged in the second petition being 
prior in date to the filing of the first petition but 
with different co-resps. : — Held : all proceedings 
in the second petition ought to be stayed until 
the husband had paid the wife’s costs of the first 
petition. 

Adultery with a different, eo-resp. is not a 
different cause of action. — Sanders ?». Sanders, 
119111 P. 101 ; 80 L. ,1. P. 41 ; 101 L. T. 231 ; 
55 Sol. Jo. 312, C. A. 

yin notation Expld. Silver r. Silver & Grenfell, i 1 02 1 J 

I*. 103. 


No. 5225, post, 

4556. 


4555. .] — Waite v. Waite k Mujr, 

— Election to proceed to new trial 
on compliance with order for security.] — A wife, 
resp. to a petition for divorce upon which the 
jury have disagreed, is entitled to have proceedings 
in a second trial stayed until her costs of the 
abortive trial art* paid. Hut slit* may waive this 
rigid by causing her husband to change his 
position. She does not however waive it if, on 
her application to dismiss the petition for want 
of prosecution, slit* accepts an order for securing 
the payment of the costs of a second trial without 
mention of the unpaid costs of the abortive trial. 
— Silver v. Silver k Grenfell, [1921] P. 103; 
93 L. J. P. 53 ; 130 L. T. 719, G. A. 

4557. Failure of wife to pay costs — Of former 
suit.] — -The et. refused to stay proceedings in a 
wife's suit for judicial separation on the ground of 
desertion, though the wife had not paid the costs 
of a former suit for judicial separation on the 
ground of adultery. — Abdy v. Abdy (1890), 12 
T. L. H. 524. 

limitations : — Expld. Bishop <\ Bishop, 1 15)01 J P 
Consd. Sanders r. Sanders, [11)1 1 J P. 101. 


1*2 5, 


4558. Disobedience of order as to custody.]- 

Gavendish v. Cavendish A 
No. 5234, 

Custody of children, see Sect. 9, sub-sect. 3, A., 
ante. 


4559. Failure to pay alimony.] — J /eavis v. 
Pea vis, No. 5915, post. 

4560. Order made in another suit.] — 

A suit for divorce brought by the husband was 
stayed by the ct. owing to non-compliance with 
an order for alimony, pendente We, obtained by 
the wife in a subsequent suit for judicial separation, 
she having by act on petition raised the question 
of jurisdiction in answer to the husband’s suit. — 

C. v. P. k T. (1910), 26 T. L. 11. 607 ; 54 Sol. Jo. 
683. ’ 

Alimony, generally, see Sect. 9, sub-sect. 1, 
etnte ; sect. 22, sub-sect. 1, post. 


Sect. 15.— DISPOSING OF CAUSES. 

Sub-sect. 1. — By Abatement on Death of 

Parties. 


A. In (General. 


4561. Nullity suit.]— Suit in the Spiritual Ct. to 
annul an incestuous marriage, pending which one 
of the jmrties dies, prohibition shall go as to 
annulling the marriage.- Hinks r. Harris (1693), 
Cartli. 271 ; 4 Mod. Hep. 182 ; 90 K. K. 760 ; 
sub nom. TJickh v. Harris, Comb. 200 ; 12 Mod. 
Hep. 35 ; sub nom. Harris r. Hicks, 2 Salk. 518. 
Annotations :• Expld. Brownsword r. Edwards (1751). 2 

Vck. Sun. 2L‘L Consd. It. v. Chadwick (184,(5), 11 J. P. 

1 40. Reid. Bay v. Sherwood A Ra\ (183(5), 1 Curt. J 93. 

Mentd. 1L r. Dihdin, U 1> 1 0 J P. 57. 

4562. .] — The rule that IT. shall not he 

bastardised after his death, holds only in the case 
of bastard eigne A muller puisne. Spiritual Ct. 
cannot give sentence to annul marriage after 
parties are dead, because they proceed only pro 
salute animev. — Pride v. Bath (Karl) A Montague 
(Karl) (1695), 1 Salk. 120 ; 3 Lev. 410 ; 91 K. H. 
113. 


i n notation : — Mentd. 
1 ) 25 . 


Pondrell v. Pcndrcll (1732), 2 Sira. 


4563. .] — Ecclesiastical ct. cannot annul mar- 

riage after deat h of one party as it bastardises 
the issue, but may punish the other for incest or 
fornication. — B rownsword v. Edwards (1751), 

2 Yes. Sen. 243 ; 28 K. R. 157, L. G. 

Annotations : — Mentd. Doe d. Fonnereau v. Eonneroan 
(17. SO), 2 Doug. K. B. 487 ; Doc d. Wlieedon r. Lea (1780), 
3 Term Rep. 41 ; Dot* d. Usher r. .lossep (1810), 12 East, 
288 ; I)oe d. Harris r. Howell (1821)), 10 B. C. 11)1 ; 
Malcolm r. Taylor (1832), 2 Kush. X M. 410; Doe d. 
Cadogai) v. Ewai’t (1838), 7 Ad. & El. (530 ; Anon. (1817), 
1) L. T. O. 8. 108; Mortimer r. Hartley (1S48), (5 C. B. 
811); Spooner v. Payne (1841)), 2 De O. Sm. 4 31); 
Mortimer r. Hartley (1851), 3 l)e G. A Sm. 310 : Moriinn r 
i*. Hartley (1851), (5 Exch. 4 7 ; Key r. Key (1853), 4 
De G. Al. »S: (1. 73 ; I’earsou r. Butter (1853). 3 De G. M. 
A G. 308 ; Roberts r. Berry (1853), 3 De (J. M. A CL 284 ; 
Evans r. E\ a ns (1851), 23 L. J. (Ti. 827 ; Grey r. Pearson 
(1857), 0 If. L. (’as. (51 ; Seoeombe r. Edwards (1800), 28 
Beav. 4 10 ; (’oehrane r. Willis (1801), 4 De G. J. A Sm. 
221); Collingwood t\ Russell (1804), 5 New Rep. 1; 
La u tour r. A. -CL (1805), 5 New Rep. 231 ; Re Sanders ’ 
Trusts (1800). L. It. 1 Eq. 075; Einluson r. Tatloek 
(1870), L. It. 9 Kq. 258; Reed r. Bra ith waite (1871), 
L. R. 11 Eq. 514; In the Goods of Crippen (11)11), 80 
L. J. V. 47. 

4564. Brought by father — Death of father 

before trial — Whether widow & executrix entitled 
to continue.] — Under Poor Belief Act, 1601 (c. 2), 
s. 7, it lias been decided that a father lias sufficient 
interest to institute a civil suit to establish the 
nullity of his daughter’s marriage ; but where a 
father died after such suit instituted, A pleadings 
finished, but before trial i—IJetd : the ct. had no 
authority to allow the widow A executrix of the 
father to take up the suit at the point at which 
it- was left by the father’s death. — H e van v. 
MuMaiion A Bhvan (falsely called McMahon) 
(1S59), 2 Sw. A Tr. 58 ; 28 L. J. P. A M. 127 ; 2 
L. T. 255 ; 23 J. P. 472 ; 5 Jur. N. S. 686 ; cS 
VY. H. 453 ; 164 K. H. 913. 


B. Death of Petitioner. 

4565. Death after decree nisi — Application to 
make decree absolute — By guardian of children 
To secure variation of settlements.] — CL obtained 
a decree nisi for dissolution against his wife, & died 
before it could be made absolute. The petition 
prayed the ct. to deal with a post-nuptial marriage 


PART XIII. SECT. 14, SUB-SECT. 2. 
, B. 

uru ** Failure to pay alinwny.] 
Where a petition for divorce a met 
f.£ {i oro brought by a wife, A als< 

cross -petition by the husband, A t 
latter had not complied with an or< 


for alimony made in the wife’s petition, 
the ct. stayed the husband's cross- 
petition in which tho wife's adultery 
was all ego d. — Annkrlky v. Anneslky 
(1913), 47 1. L. T. 38.— IR. 

4559 ii. .1— Where plt.f. in an 

action for divorce had been ordered to 


I pay alimony, pendente Hte , to deft.., 
i A was in arrear with payments 
1 recently due, the ct., on deft.’s applica- 
tion, stayed all proceedings in such 
action until the arrears were paid. — 
Bkkry r. Berry (1924), 45 N. L. R. 
I 161. — S. AF. 
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Sect . 15 . — Disposing of causes ; Sub -sect. 1,/E, C., 


settlement ; & the guardian of the minor children 
of petitioner prayed to be allowed to intervene 
for the purpose of making the decree nisi absolute, 
k of obtaining an order of the ct. in respect of the 
settlement : — Held : the suit laid abated by the 
death of petitioner, & no other party had any 
right to move in the matter. — Grant v. Grant k 
Bowles & Pattison (1802), 2 Sw. & Tr. 522; 
81 L. J. P. M. k A. 37 J ; 0 E. T. 000 ; 101 E. IE 
1099. 


Annotations Folld. Stanhope v. Stanhope ( 1 8 S 0 ), 11 

P. 1). 103. Refd. Chichester v. Mure (1803), 32 L. J. 
P. M. & A. 140. 


4566. By personal representatives.] — 

A husband who had obtained a decree ?iisi for 
dissolution of his marriage died before the time 
for making it absolute had arrived : — Held: the 
legal personal representative of the husband could 
not revive the suit for the purpose of applying to 
make the decree absolute. — Stanhope v. Stan- 
hope (1880), li P. 1). 102; 55 L. J. P. 30; 54 
E. T. 900 ; 50 J. 1\ 270 ; 34 \Y. K. 440 ; 2 T. E. IE 
447, 0. A. 

A nnolal ions Refd. Dunn r. Dunn (ISKK), 13 1\ D. 01 : 

Ariuson r. Smith (1880), 58 L. ,1. Cli. .“>35 ; Thomson r. 

Thomson Kodsehinka, [1800] P. 2(53 ; Evans r. Evans 

& Hlyth, 1 1004 J P. 378 ; JU ■ Stillwell, Prod nek r. Still- 
well, I1010J 1 Oh. 3G5. 

4567. Death after decree absolute — Order for 
costs against co-respondent — Enforcement by 
executors.] — Petitioner obtained a decree absolute 
for dissolution of marriage. Co-resp. was con- 
demned in costs, but as lie was out of the juris- 
diction, no application was made for an order for 
taxation. Petitioner died after the decree abso- 
lute. On the return of co-resp. to this country, 
after a lapse of more than six years, the ct. made 
an order for the taxation of costs against him, on 
the application of tin* exor. of petitioner.* — 
Hawks v. Hawks k Fenwick (1870), 1 P. 1>. 
137 ; 15 E. J. P. 41 ; 34 E. T. 059 ; 24 W. IE 489. 

4568. Continuance of suit by executors — 

To vary settlements. (—-Thomson v. Thomson k 
Bodscihnka, No. 5590, post. 

Variation of settlements.] — See Sect. 22, nub- 
sect. 5, po si. 


C. Death of Despondent . 

4569. General rule — Whether petition & affidavit 
removed from flle.J — A petition for dissolution of 
marriage abates on the death of reap., but the ct. 
will not, on the application of petitioner, order 
that the petition k affidavit- in support be removed 
from the Pile. — Bkocas r. Brocas (1801), 2 Sw. k 
Tr. 383 ; 30 E. J. P. M. k A. 172 ; 5 E. T. 137 ; 
104 E. IE 1014. 

4570. Effect on claim for damages — Against co- 
respondent — Distinct causes of action.] — In a peti- 
tion by a husband for the dissolution of his 
marriage, damages were claimed against co-resp. 
in respect of his alleged adultery with resp. 
After the petition <fe citations had been duly 
served upon resp. k co-resp., resp. died : — Held : 
although the claim for divorce had abated by the 
death of resp., the claim for damages against 
co-resp. had not abated, &, therefore, petitioner 
was entitled to proceed in respect of that claim. 
— M. v. M. k A. (1910), 20 T. E. It. 305 ; 54 
Ho I. Jo. 309. 

Annotations Consd. Stocker v. Stocker, Price & Patterson, 

[1917] P. 204. Folld. Moused v. Mouse] J & Cain, [1922J 

P. 34. Consd. Kent r. Atkinson, [1923] P. 1 42. 

4571. — .] — (1) On a husband’s petition 

for dissolution of marriage a decree nisi was made 
on Apr. 19, I92J, with an order for co-resp. to 


pay £000 damages into ct. This sum was paid 
in, but resp. died before decree absolute*. The 
husband took out a summons for payment out to 
him of the damages : — Held : the claim for 
divorce against the wife & the claim for damages 
against co-resp. were distinct causes of action, k 
the latter had not/ abated on the death of resp. 

(2) As a matter of procedure the ct. can only 
deal with the damages after decree absolute. In 
this case six months having elapsed since the 
decree nisi , petitioner was given liberty to apply 
in chambers as to the distribution of tin*, damages 
without further notice to co-resp. 

(3) Eeave was also given for the infant children 
of the marriage to attend on this application, on 
an undertaking by their soil*, to he responsible for 
costs.-— Monsell v. Monsell k Cain, [1922] 1\ 
34 ; 91 E. J. P. 33 ; 120 E. T. 511 ; 38 T. E. IE 
197. 

Annotation : — As to (1) Consd. Kent v. Atkinson. I1923J 
P. 142. 


J). Death of Co-Despondnit . 

4572. Death while suit pending — Dismissal from 
suit.] — Seuihle : — when co-resp. dies pending a 
suit for dissolution of marriage, a motion should 
be made for leave to strike his name out of the 
proceedings. — S ptton v . Sutton & Peacock 
(1803), 32 E. 3. P. M. A. 150. 


4573. 


.] — When co-resp. named in a 


petition dies after the commencement of tin* pro- 
ceedings, tin* right form of application to be made 
by petitioner is to strike his name out of the suit. 
— Walpoi/k v. Walpole k ( ’tiamrer lain, [1901 1 
P. 80 ; 70 E. J. P. 23 ; 81 E. T. 03 ; 17 T. I,. IE 


113. 

4574. — Trial of charges.] — Jn a hus- 

band’s petition for divorce an appearance was 
entered for co-resp. E. Shortly thereafter E. 
died, an order was made that/ Jn* should he 
dismissed from the suit : — Held : notwithstanding 
that order, the charge of adultery by resp. with 
E. could be gone into at- tin* trial. — Wiogles- 
WORTil V. WlGGLESWOKTH, BENNETT k SMITH 


(1911), 27 T. E. IE 103. 

4575. Liability of estate- For petitioner’s costs — 
Petitioner appointed receiver — Opportunity for ad- 
ministration by widow.] — Waddell v. Waddell 
k Craig, No. 5983, post. 

4576. For damages.] — Buy dges v. 

Brydgkk A Wood, No. 5904, post. 


E. Wife's Costs and Alimony. 

Securit y for costs, see Sect. 9, sub-sect. 4, ante. 
Orders for costs on final decree, see Sect. IS, 


post. 

4577. Death of husband — Liability of estate — 
Payment into court.] — Where a husband, resp. in 
divorce proceedings, died on the eve of the trial, 
an order for the wife’s costs, limited to the amount 
lodged in ct., was afterwards made against the 
husband’s exors., to whom leave was given to 
attend the taxation. — ( ■unnjnghaaj v. Cunning- 
ham (1897), 77 E. T. 405. 
n notations : — DiStd. Maconochie v. Miwonocliin, Maconochio 
r. Mttcouoehie & Hluku (1910), 8(> L. J. P. JO ; Colcimm 
v. Coleman & Simpson, [19201 J*. 71. 


4578. No order for security obtained 

in husband’s lifetime.] — Upon the death of a 
husband, a party in a consolidated matrimonial 
suit, the causes of action being purely personal, 
the suit abates ; k the Divorce l)iv. has no juris- 
diction to entertain an application against the 
legal personal representative of the deceased 
husband in respect of taxation k payment of the 
wife’s costs of suit, wiiere no taxation or order 
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for security of those costs had been applied for or 
made by the wife against the husband during his 
lifetime. — Maconochie v. Maconochie, Macono- 
chjb v. Maconochie & Blake, [1916J P. 326; 
86 L. J. P. 10 ; 115 L. T. 790 ; 33 T. L. R, 50 ; 
61 Sol. Jo. 57. 

_ innotation : — Apld. Coleman v. Coleman & Simpson, [1920] 

I • 71. 

4579. Death before obedience to order 

for security.] — Where in a suit brought by a 
husband for divorce an order has been made that 
the husband shall pay his wife’s taxed costs <fe 
pay into ct., or give security for money towards 
her future costs, & the husband dies before the 
order has been obeyed, the ct. has no jurisdiction 
to enforce payment against his exors. In such a 
case the suit is at end there is nothing iri the 
Divorce Acts or in the practice of the ct. to enable 
it to be revived or the petitioner's exors. to be 
brought before the ct. -Coleman v. Coleman & 
Simpson, [19201 P. 71; 89 L. J. P. 107 ; 122 

L. T. SOI ; 36 T. L. R. 255. 

4580. Death of wife — Orders for costs & alimony 
— Enforcement by executors.]— A wife presented 
a petition for divorce, As the husband was ordered 
to pay alimony pendente tile <fc to pay the taxed 
costs up to a certain stage. The wife died before 
the petition was heard. Her exors. applied to he 
added as petitioners so as to enable them to 
enforce the above orders. The ct. refused to 
make the order. - Schenk k v. Scjienck (1908), 
21 T. L. R. 739 ; 52 Sol. Jo. 551. 


Iv Dismissal <j Withdrawal 
ok Petition. 

A, In General. 

4581. Case not established against respondents - 
No appearance or further steps by petitioner — Dis- 
missal on motion of co-respondent — Petitioner con- 
demned in costs.] — At the trial of issues joined in 
a suit for dissolution of marriage on the ground of 
the wife’s adultery, no one appearing on behalf of 
petitioner, the jury returned a verdict that resp. 
had not committed adultery with eo-resp. No 
application having been afterwards made for a 
new trial, the ct., upon the motion of co-resp., 
dismissed the petition, Ac condemned petitioner 
in costs. — Potts v. Potts & Bateman (1862), 32 
L. J. P. M. <fc A. 32 ; 1 1 W. It. 192. 

4582. Petition for dissolution — Allegations 
ground for judicial separation only — Refusal to 
amend prayer.] — Where, on a petition for dissolu- 
tion of marriage by a wife, the only facts which in 
the opinion of the ct. petitioner is at liberty to 
prove would be ground for a decree of judicial 
separation only, & petitioner refuses to amend 
the petition by praying for judicial separation, 
the petition must be dismissed. — Rowley v. 

i 'EY (1865), 4 S\v. «fc Tr. 13 7 ; 34 L. J. P. M. 

A. 97 ; 12 L. T. 505 ; 1 1 Jur. N. S. 532 ; 164 

R, 1468 ; affd. (1806), L. R. 1 Sc. <Sc Div. 63. 

limitations: — Mentd. Brown r. Brown ( 1 80S ). L. JL 7 
Kq. 18/5 ; Newsome v. Newsome (LS71), L. It. 2 J*. Ar D. 
20(> ; Besant v. Wood (1879), 12 Cl). I). 005; Hall v. 
Hall & Richardson (1879), 27 W. 11, 004 ; Rose v. Iio.se 
(1882), 8 P. 1). 98 ; Wood v. Wood (1887), 20 W. It. 22 ; 


o v. Aldridge (otherwise Morion) (1888), 12 1*. D. 

210 ; McGregor v. McGregor (1888), 21 Q. B. I). 424 ; 

Gooch v. Gooch, [1892] I*. 99 ; Balcombc v. Balcombc, 

[1908] P. 176. 

4583. Suit improperly presented — Affidavit of wife 
petitioner — Dismissal stayed till after payment of 
wife’s costs.] — A suit having been instituted on 
the part of a wife for a dissolution of her marriage, 
in which the husband had appeared & answered, 
an application was made on his behalf that the 
petition should be dismissed on an alii davit from 
the wife that the suit had been improperly insti- 
tuted, & that she had returned to cohabitation.— 
The ct. ordered such application to stand over 
until the wife’s attorney had had an opportunity 
to tax his costs & enforce them against resp. — 
Dixon v. Dixon (1871), D. R. 2 P. <fc D. 253 ; 40 
L. J. P. <& M. 38 ; 25 L. T. 135 ; 19 W. R. 787. 

4584. Whether court will permit withdrawal — 
Without respondent’s consent.] — When resp. has 
appeared, the ct. will not allow petitioner to with- 
draw the petition, unless resp. consent or has had 


notice of the motion. -Lutwyciie v. Lutwyciie 
& Cox (1859), 28 I*. J. P. & M. 56 ; 5 Jur. N. S. 


r* i * 

/b. 

4585 . Issues coming on for trial before 

jury.] — K yd eh v . Ryder, No. 4586, i 


13 . For Want of Prosecution . 

(a) In General. 

4586. Dismissal by consent — Whether agreement 
made order of court.] — When issues raised in a 
suit for dissolution of marriage come on for trial 
by a jury, petitioner will not bo allowed to with- 
draw the record ; but on his application, if there 
is no opposition by the other parties, the petition 
will be dismissed. When by agreement between 
the parties a petition for dissolution of marriage 
is dismissed, the ct. will not allow such agreement 
to be made an order of et. for the purpose of 
enforcing its terms. — Ryder v. Ryder (1861), 
30 \j. J. P. M. cS z A. 161. 


( h ) Th e A pp l i call o n l o 

4587. Notice of application — Must be given by 
applicant — Unless application by consent.] — Lut- 
wyciie v. Lutwyciie & (’ox, No. 4584, ante. 

4588. Notice of abandonment given 

to applicant.] — Where a notice was given by 
petitioner’s solr. to the solrs. of resp. & co-resp. 
of the abandonment of the petition, the ct., on a 
motion made on the part of resp. A co-resp., 
supported by an affidavit of service of notice of 
motion on petitioner’s solrs., dismissed the petition 
A condemned petitioner in resp.’s & co-resp. 
costs. — Symons v. Symons & Pike (1862), 2 
Sw. & Tr. 435 ; 31 L. J. P. M. & A. 84 ; 6 L. T. 
163 ; 10 W. R. 149 ; 164 E. R. 1065. 

4589. Rescission of decree nisi.] — 

In a suit for dissolution at the instance of the 
wife a decree nisi had been pronounced, but subse- 
quently the parties came together again, & on the 
wife’s application the decree nisi was rescinded 
on proof that notice had been given to the 
husband. — Troward v . Troward (1884), 32 

W. R. 864. 

4590. Mode of application — By rule nisi.] — 


PART XIII. SECT. 15, SUB-SECT. 2.— 

A. 

f. Petition for dissolution — With 
drinval after hearing <0 before decree . ] — 
A petitioner in a divorce suit may, 
with the leave of the ct., withdraw the 
petition after the h oaring & beforo a 
docreo has been pronounced, & the ct. 
should not refuse leave to withdraw it 


unless resp. has some rights in the suit 
which the withdrawal would alfeet. 
KeHp. has no right to ask that a decree 
of divoreo shall bo pronouncod. 

Leave granted to a petitioning wife I 
to withdraw her petition, after hearing 1 
& before decree pronounced, on pay- 
ment to rosp. husband of Ids taxed 
costs, as between solr. & client, of the 
suit 8c of all proceedings iu it, including 


the summons for leave to withdraw. — 
Ai.uauoH’K v. Au.a iuuck (1904), 23 
N. Z. L. 11. 92G. — N.Z. 

g. Whether notice of discon- 

tinuance effective.] — A divorce suit 
i cannot bo effectively discontinued by 
! the filing of notice of discontinuance 
i as usual in civil actions. — T ait v. Tait 
i (1907), 27 N. Z. L. It. 220.— N.Z. 
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Sect . 15 . — Disposing of causes : Sub-sect . 2, B. (h), 

(c), (d) <i' tc) ; sub-sect* 3. 

Tiie et. refused to grant a rule calling on petitioner 
to show cause why co-resp. should not be dis- 
missed from a suit for dissolution of marriage, on 
the ground that it had not been prosecuted With 
due diligence, but granted a rule nisi for the 
dismissal of the petition on that ground.— Han- 
cock v. Hancock & Smith (1807), L. It. 1 P. & 1). 
034 : 36 L. J. P. & M. 80. 

4591. By summons in chambers.] — An 

application to dismiss a petition for dissolution 
by consent ought now to be made by summons in 
chambers & not by motion in open et. — Slater v. 
Slater & Holderson (1900), 09 L. J. P. 48. 

(c) When Order for Dismissal made . 

4592. No appearance by petitioner at hearing. ] — 

If at the hearing no one appears on behalf of 
petitioner, reap, lias a light to have the petition 
dismissed.- Desm arest v. Desmaukst (1801), 31 
L. J. P. M. & A. 34. 

4593 . Evidence of petitioner’s intention not 

to go on with suit.] — Where petitioner fails to 
appear at the hearing, the ct. will either grant a 
rule nisi to dismiss the petition, or if information 
be laid before it tending to show that petitioner 
does not intend to go on with his suit, will dismiss 
it at once. — Round v. Round, Cl inn v. Ginn 
(1899), 20 L. T. 87. 

4594. .] — Clark v. Clark, No. 4757, 

post, 

4595. Delay in prosecution.] — If petitioner delay 
filing the record <fc setting down the cause as ready 
for trial for the space of one month from the final 
settling of the record, resp. may file the record & 
set the cause down as ready for trial ; or resp. 
may take a rule to show cause why the petition 
should not be dismissed. — Stuart c. Stuart 
(1862), 3 Sw. & Tr. 219 ; 32 L. J. P. M. & A. 110 ; 

8 Li. T. 703 ; 11 W. R. 463 ; 161 L. R. 1258. 

4596. .] — Hancock v. Hancock & Smith, 

No. 4590, ante. 

Undue delay as discretionary bar to relief, sec 
Sect. 7, sub-sect. 4, 13. , ante, 

4597. Reconciliation between parties.] — Where 
the wife has petitioned against the husband & the 
proceedings are ended, before hearing, by her 
ret tun to cohabitation, the petition will be dis- 
missed, on the husband’s application, only on 
payment of taxed costs. — Cooper v. Cooper 
(1864), 3 Sw. <fc Tr. 392 ; 33 L. J. P. M. & A. 71 ; 
164 L. R. 1327. 

Annotations : — Folld. Warwick r. Warwick (1901), J. r > Sol. 
Jo. 039. Consd. Loavis r. Lea. vis, 111)21 ] P. 290. 

4598. .] — If the parties return to co- 

habitation whilst a matrimonial suit is pending, 
the petition will not necessarily be struck out of 
the list for want of prosecution whilst tiie costs of 
petitioner's solr. are unpaid. The proper course 
is for the case to be put into the reserved list. — 
Warwick v. Warwick (1901), 85 L. T. 173 ; 17 
T. L. R. 632 : 45 Sol. Jo. 639. 

Annotation : — Retd. Jinks v. Jinks, 111)111 1’. 120. 

4599. Lapse of twenty years — Attempt to 

revive suit.J — Scharrer v . Schakrer (1909), 
Times , July 7, C. A. 

4600. Failure to apply to have decree made 


absolute.] — Where a resp. husband asks that a 
wife shall elect to have a decree nisi made abso- 
lute, or have her petition dismissed, the decree 
nisi may be made absolute on the husband 
providing the necessary costs. — Gold v. Gold 
(1908), 52 Sol. Jo. 715. 

4601 . Pendency of petition for main- 

tenance.] — The wife obtained, in Feb. 1889, a 
decree nisi for the dissolution of her marriage. 
She afterwards petitioned for permanent main- 
tenance, & that petition was still pending ; the 
registrar not having, as yet, reported thereon. 
In Apr. 1889, the husband applied to have the 
divorce suit dismissed for want of prosecution, in 
that petitioner had not applied to have the decree 
nisi made absolute : — Held : the pendency of the 
proceedings for maintenance was a valid excuse 
for the delay, & the motion was dismissed with 
costs. — Southern v. Southern (1890), 62 L. T. 

O. 

(d) Form and Contents of Order, 

4602. Form — Rule nisi in the first instance — 
Delay in prosecuting suit.] — Hancock v, Hancock 
& Smith, No. 1590, ante, 

4003 . No appearance by petitioner.] — 

Curtis v. Curtis, No. 4546, ante, 

4604. Unless clear evidence of peti- 

tioner’s intention not to proceed.] — Round v . 
Round, Ginn v, Ginn, No. 4593, ante. 

4605. Contents — Recital of domicil & lex domi- 
cilii of respondent.] — Clark r. (.’lark, No. 4757, 
post. 

Dismissal on terms.] — See Sub-sect. 2, 13. (e). 


(e) Dismissal on Terms. 

4606 . Payment of wife’s costs — & costs of 
motion.] — -The ct. will not dismiss a petition by 
the husband for dissolution of marriage, except 
upon payment of the wife’s taxed costs the costs 
ol the motion. — Pearce v. Pearce (1860), 30 
L. J. P. JW. ^ A. 182. 

4607 . Reconciliation of parties.] — C ooi»ek 

v. Cooper, No. 1597, ante. 

4608 . .] — Warwick v. Warwick, No. 

1598, ante. 

4609 . .] — (1) A wife, petitioner in a 

suit for judicial separation, cannot, by merely 
giving notice of change of solrs., deprive the solr. 
who lias hitherto represented her in the suit of his 
right to carry in his hill & tax his costs in the 
Divorce Div., so as to compel him to have recourse 
to an action at common law against the husband for 
necessaries. 

Where the parties to a matrimonial suit have 
returned to cohabitation, a solr. who has acted for 
the wife is entitled to object to an order for 
dismissal of the petition unless provision is made 
for his costs, the proceedings may be stayed, 
pending the carrying in of his bill & the taxation 
of his costs. 

(2) The reasonableness of the items in the bill 
can be discussed <k- dealt with by the taxing ollicer 
upon the taxation in the Divorce Div. — Jinks v. 
Jinks, |1911] P. 120 ; 80 L. J. P. 84 ; 104 L. T. 
655 ; 27 T. L. it. 326 ; 55 Sol. Jo. 306. 

4610 . Payment of co-respondent’s costs — No 


PART XIII. SECT. 15, SUB-SECT. 2.— 

B. (c). 

h. Failure to tal:e a step in the 
cause — What amounts to a “ step .'’} — 
The .Supreme t’t. has power to dismiss 
a petition in divorce for want of 
prosecution, & u single judge wiJl 


exercise that power following the 
ordinary practice of the ct. The costs 
of the motion arc payable by peti- 
tioner in any event. The ct. ordered 
a petition to stand dismissed unless 
petitioner should lake the next step 
in the suit within fourteen clear days : 
— Held : (I) a summons for a eliango 


of solr. is not a stop hi a cause ; (2) a 
summons upon which no order is uiudc 
is not a step in a cause. Semitic : a 
summons taken out by a solr. wiio is 
not the solr. in t he ca use is not a stop.- -- 
White v. White & McLktxand (1880), 
O. 13. & b\ 103.— N.Z. 
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evidence against co-respondent.] — In a suit, by a 
husband, for dissolution of marriage, the eo- 
resp. appeared, but hied no answer. Upon a 
motion, by petitioner, for the dismissal of the 
petition, as against co-resp., on the ground that 
there was no evidence against him, it was held 
that the application could only be granted upon 
payment of co-resp. ’s costs. — Smith v. Smith A 
Millet (1864), 34 L. J. P. M. A A. 11. 

4611. Payment of alimony up to time of dis- 
missal — Delay in petitioning for alimony.] — The 
husband petitioned the ct. for a dissolution of his 
marriage, by reason of his wife’s adultery. In her 
answer the wife denied such adultery & made 
counter-charges against petitioner of adultery A 
cruelty, which he denied, A directions were given 
as to the mode of trial of the facts in issue. Peti- 
tioner then moved for leave to withdraw the 
petition on payment of the wife’s costs. A few 
days before the motion was made, reap, liled a 
petition for alimony : — Held : if a wife use due 
diligence in claiming alimony, the husband will 
not* be allowed to withdraw his petition until he 
lias paid the alimony allotted to her up to the time 
of the withdrawal ; but if the wife delay to present 
her petition up to the last moment , so that the 
husband has not had time to answer it, the ct. will 
not refuse to allow him to withdraw, until he has 


filed an answer to such petition, A paid what the 
ct. may allot upon it. — Twksleton v. Twksleton 


A KKLLY (1872), L. R. 2 1*. A IX 336 ; 26 L. T. 


265 ; 20 W. It. 44 8. 


Alimony pendente lite.J — See Sect. 0, sub-sect. 1 , 


3. Compromise ok Pro 


Authority of counsel to consent, compromise 
or refer, sec Barristers, Vol. 111., p. 339, A os. 
291 ct seq. 

4612. Whether binding on petitioner — Agree- 


ment to accept separation deed — Reference to adjust 
terms — Absence of fraud or mistake.] — (1) Where 
a wife, petitioner in a suit for a judicial separation, 
had entered into a compromise, by which the 
record was withdrawn from the jury, A- the terms 
of the separation w ere to be settled by an arbitra- 
tor \ Held : petitioner was not at liberty to 
repudiate the agreement, except on the ground of 
fraud, or of sueh an error in the terms of the agree- 
ment that she ought not to be bound by it ; 

(2) The referee had no need to consider the 


question of cruelty, as the amount of permanent 
alimony was not varied by the amount of marital 
delinquency ; (3) in allotting it, regard might 

properly be had to the status of both parties, but 
it could never be increased for the purpose of 
mulcting the guilty party. — Hooper v. Hooper 
(1861), 3 8w. A Tr. 251 ; 30 B. J. P. M. A A. 49 ; 
164 E. K. 1270. 


Annotation# : — Aa to (1) Refd. Newsoiue v. Newsome (1871), 
E. R. 2 P. & J>. HOC : Hall v. Hall & Richardson (1870), 27 
W. It. 064. As to (3) Reid. Phillips v. Barnet (1870), 46 
E. J.Q. B. 277. 


4013 . Petitioner agreeing to withdraw for 

good consideration — No fraud or duress. J — An agree- 
ment for good consideration that petitioner in a 
suit for dissolution of marriage will withdraw from 
the suit is binding, if it has not been obtained by 
fraud or duress. — Sterbini v. Sterbjni (1870), 
39 L. J. P. & M. 82 ; 22 B. T. 552. 

4614. Respondent prepared to carry out 

terms.] — Stanes v. Stanes, No. 3010, ante . 


4615. Validity of compromise — Agreement to 
withdraw on payment of sum to petitioner by co- 
respondent — Void as against public policy.] — An 

agreement, by which co-resp. to a petition by a 
husband for dissolution of marriage agrees to 
secure to petitioner a sum of money in considera- 
tion of his withdrawing from the suit, will not be 
enforced in equity at the suit of the husband ; 
such an agreement being void as against public 
policy, A Matrimonial Causes Act, 1857 (c. 85), 
s. 33. — Gipps v. Hume (1861), 2 John. A H. 517 ; 
31 L. J. Oh. 37 ; 5 L. T. 307 ; 7 Jur. N. S. 1301 ; 
70 E. 14. 1163 ; sub nom . Gibbs v. Hume, 26 J. P. 
196; 10W. R. 38. 

Annotaiions : — Consd. Brown p. Brine (1876), 1 Ex. ]>. 6; 

Distd. Upton v. Henderson (1012), IOC E. T. 830. 

4616. Suit on ground of wife’s adultery- 

Compromise giving wife custody of child.] — Pltf., 
Mrs. II., who was the wife of deit., claimed specific 
performance of an agreement for a separation deed 
entered into upon the compromise of a suit in the 
Divorce Ct. which was instituted by the husband 
against the w T ife for a divorce on the ground of 
adultery. The agreement was signed by both 
husband A wife after the husband’s evidence in 
sujq>ort of his case had been heard A before the 
wife’s defence had been commenced, A w T as in 
these terms : — “ Petition A answ r er dismissed. 
Deed of sei>aration with usual covenants ; costs of 
preparing deed to be borne by Mr. II. Mr. H. to 
pay Mrs. H. for herself A chiid or children £150 a 
year quarterly. Mrs. 11. to maintain the child or 
children. Mr. IT. to pay wife’s costs. In case of 
difference in w orking out these terms matter to be 
referred to Mr. W. A Dr. D.” Held: (1) this 
ct. had power to enforce specific performance of 
an agreement for a separation deed & for the 
compromise of a suit in the Divorce Ct. without 
infringing Jud. Act prohibiting interference with 
proceedings pending in another branch of the ct. ; 
(2) the ct. would not refuse specific performance of 
an agreement for a* separation deed on the ground 
that it jjrovided for the wife having the custody 
of the children ; (3) the husband A wife wore 

competent to make a binding agreement for 
compromise of a divorce suit, A this agreement 
was not too vague to be enforced by the ct. ; 
(4) the agreement on the face of it being complete, 
the arbn. clause could only come into force in case 
of difference between the parties, A did not oust 
the jurisdiction of the ct. to settle the deed itself. 
—Hart v. Hart (1881), 18 Ch. D. 670 ; 50 L. J. 
(It. 697 ; 45 L. T. 13 ; 30 W. R. 8. 

Annotations : — Generally , Refd. Bradley r. Bradley (l w 82), 61 

E. J. 1*. 87 ; Harrison r. Harrison (1887), 12 P. I>. 130 ; 

Wood r. Wood (1891 ), (14 L. T. 68(5. 


4617. Agreement by wife to withdraw 

countercharges — On payment by husband of wife’s 
taxed costs — Husband guilty of adultery.]— Week es 


AVeekes, 


Weekes v. AVeekes A Marshall 


(1905), 21 T. I,. R. 227. 

4618. Covenant by co-respondent not to 

come within fixed radius — Sum payable on breach — 
Not contrary to public policy.]— A deed of May, 
1911, recited that pltf. had tiled a petition for 
dissolution of his marriage on the ground of his 
wife’s adultery with deft., A that it had been agreed 
that, in consideration of £3,000 paid to trustees, 
the income of which was to be paid to deft, until 
breach of his covenant therein contained, A from 


such breach the £3,000 should be held for pltf. or 
his wife absolutely, or for deft, if there should be 
no breach, further proceedings in respect of the 
adultery should not be taken. Deft, covenanted 


PART XIII. SECT. 15, SUB-SECT. 3. 

k. Whether binding on petitioner.]— Jokdant i\ Jordan (1014), G O. W. N. 643 ; 


17 D. L. It. 8 10.- CAN. 
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Husband and Wife 


Sect. 1 5 .—Disposing of causes: Sub -sects. 3, 4 ct: 5. 

Sect. 16 : Sub -sect. l,A. y B. ct: C . ] 

with pltf. A his wife that he would not during 
fifteen years come within a radius of ten miles of 
the mansion house, so long as the pltf. or his wife 
should continue to reside there without their 
written consent. Pltf. applied for dismissal of his 
divorce petition, A deft, admitted breach of his 
covenant. Pltf. claimed an injunction & payment 
of the £‘3, 000 : — Held : (1) the payment of the 
£3,000 depended entirely upon deft.’s future 
conduct, A was not compensation for the wrong ; 
(2) the deed was not void as being contrary to 
public policy as operating as a restraint of trade, 
or as imposing an undue restriction upon deft.’s 
personal liberty, A pltf. not being put to his election 
between alternative remedies, A the £3,000 not 
being a penalty, pltf. was entitled to an injunction 
A to an order that the trustees should pay over’ to 
him the £3,000. — Upton v. Henderson (1912), 
100 L. T. 839 ; 28 T. L. K. 398 ; 50 Sol. Jo. 481. 
Annotation : — Generally. Mentd. J >enn\ \s Trustee r. Denny & 
Warr, L1UJD] 1 K. \\. 5#a. 


4619. Power to make agreement rule of court — 
In King’s Bench Division.] — An action for judicial 
separation in the Divorce Div. was compromised 
by the parties, A an agreement of compromise 
signed by them which provided that a separation 
deed should be executed ; that the agreement 
might be made a rule of the High Ct., A that 
resp. should pay petitioner’s taxed costs. A 
separation deed was afterwards executed, but 
resp. refused to pay the taxed costs, A the agree- 
ment was made an order of the Q. B. Div. for 
the purpose of enforcing payment — Held : there 
was power to make the agreement an order of ct. 
in the Q. B. Div., A as the agreement of com- 
promise had been reduced to an agreement to pay 
costs, the discretion of the ct. to make the order 
had been rightly exercised. — Smytiiis r. Smyth E 
(1887), 18 Q. B. D. 54 4 ; 50 L. J. Q. B. 217; 50 


L. T. 197 ; 35 W. It. 340 ; 3 T. L. R. 357. 

. Insolation- : — Reid. Graves v. Graves (189,*)), (>9 J,. T. 120. 

4620. In Divorce Division.] — In an un- 

defended suit for judicial separation, terms were 
signed before the case came into the list, the 
parties agreeing “ to an order of the ct. staying 
proceedings . . . upon the terms hereinbefore 
contained, except for the purpose of carrying out 
A enforcing such terms.” Upon the case coming 
into the day’s cause list A being called on, counsel 
for petitioner asked that the proceedings be stayed, 
A that the terms be filed with the object of making 
them a rule of ct. thereafter, if it should become 
necessary to do so : — Held : the ct. had juris- 
diction. — Howard v. Howard (1897), 77 L. T. 110. 

4621. Enforcement of compromise — Specific per- 
formance — Whether jurisdiction of court ousted 
by provision for reference — Wife given custody of 
children.] — Hart v . Hart, No. 401(5, ante. 

4622. — — By injunction.] — Upton v. Hender- 
son, No. 4018, ante. 

4623. Construction of agreement — Agreement by 
respondent to pay taxed “ costs of suit Whether 
costs of settlement of deed Included.] — The parties 
to a wife’s suit for judicial separation entered into 
an agreement for the settlement of it, which 
provided ( inter alia) that a separation deed should 
be executed ; t hat the husband should pay the 


wife's taxed “ costs of suit ” ; A that the agree- 
ment might be made a rule of ct. : — Held : the 
costs of A incident to the preparation A settlement 
of the deed were not “ costs of suit ” which the 
husband was bound to pay. — Lancaster v. 
Lancaster, [1896] P. 118 ; 65 L. J. P. 34 ; 74 
L. T. 64 ; 44 W. 1L 440 ; 40 Sol. Jo. 419, C. A. 


Sub-sect. 4. — By Striking Out. 

4624. When cause will be struck out — Necessary 
papers not filed.] — Where the papers required by 
the practice of the ct. to be delivered to the judge 
of the full ct. three days before the hearing of a 
cause have not been delivered the court will order 
the cause to be struck out of the list. — Evans v. 
Evans (1859), 29 L. J. P. M. A A. 53. 

4625. Minutes.] — If the minutes 

required by the practice of the ct. to be tiled before 
the hearing are not so filed, the cause will be struck 
out of the list. — Murphy v. Murpiiy (1862), 31 
L. J. P. M. A A. 162. 

4626. No appearance by parties — Jury dis- 
charged.] — When a jury has been sworn to try 
issues in a mat rimonial suit, A neither of the parties 
appears, the ct. will discharge the jury. — IJaydon 
v. Haydon A Cooke (I860), 30 L. J. P. M. A A. 
112 . 

4627. Absence of petitioner & witnesses — 

Inadvertence.] — When a petition for divorce came 
on for hearing, pet itioner A his witnesses, owing to 
an inadvertence in his solr.’s office, wore not in 
attendance. Thereupon the ct;. ordered that co- 
resp. should be dismissed from the suit with costs. 
Petitioner afterwards moved to have the order set 
aside. At the date of the motion the order had 
not been drawn up A no judgment had been sealed : 
— Held : as the judgment had not taken a final form 
the ct. had jurisdiction to set aside the order, A in 
the circumstances the ct. ought to do so. — 
(Jeering r. (Jeering A Mockford (1921), 38 
T. L. R. 109. 

4628. Setting aside order to strike out — Before 
order drawn up & judgment sealed.] —(Jeering v. 
(jeering A Mockford, No. 4(527, aule. 

4629. Effect of striking out — Subsequent petition 
— Original petition not removed from file. | — Onslow 
v. Onslow, Jones A Campbell, No. 4352, ante. 


Sub-sect. 5.— By Trial or Hearing. 
See Sect. 1(5, post. 


Sect. 16.— THE TRIAL OR HEARING. 

Sub-sect. 1.— Mode of Trial — Trial uy 

Jury. 

A . In General. 

See Matrimonial Causes Rules, 1924, r. 30 (B). 

4630. Application for — To whom made — Juris- 
diction of registrar.]— Scully v. Scully, No. 4638, 

post. 


B. In Suits for Dissolution of Marriage . 

See Matrimonial Causes Act, 1857 (c. 85), s. 36 ; 
Matrimonial Causes Rules, 1924, r. 30 (B). 


PART XIII. SECT. 15, SUB-SECT. 4. 

1. When cause unit be struck out — 
Of consent — Statements admittedly in- 
correct — Public policy A — A petition In 
divorce ordered to be removed from 
the file, by consent of petitioner & 
resp., on tnc grounds (1) that it was 


admitted that the .statements in it 
were incorrect. A (2) that it is the policy 
of the law that matters should not bo 
published, even if they are true, if the 
publication will serve no good purpose. 
— P. v. P. (lUOi), 2 1 N. Z. L. Li. UoO . — 
N.Z. 


PART XIII. SECT. 18, SUB-SECT. 1.— 

B. 

m. When directed to try issues of 
fact.]— A jury is properly summoned 
under Jury Act, 191 3, Li. C. f to try 
the issues of fact in a divorce action. — 
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4631. Power of court to direct — Though no 
request by either party.] — Though neither of the 
parties desires ‘^a jury, the ct. may still direct the 
issues to be tried before one. Where facts aro in 
dispute before the full ct., it is the most convenient 
mode of trial ; but where the principal issues were 
addressed to the discretion of the ct. under Matri- 
monial Causes Act, 1857 (c. 85), s. 31, it directed 
the petition to be heard without a jury. — Rat- 
cliff v . Ratcliff & Anderson (1858), 1 Sw. Sc 
Tr. 217 ; 27 L. J. P. & M. 60 ; 31 L. T. O. S. 269 ; 

6 W. R. 866 ; 164 E. R. 700. 

4632. Principal issues addressed to discre- 

tion of court.] — Ratcliff v . Ratcliff & Ander- 
son, No. 4631, ante. 

4633. .] — The power given to the 

ct. by sect. 36 of Matrimonial Causes Act, 1857 
(c, 85), to direct questions of fact arising in pro- 
ceedings under the Act to be tried before a jury, 
does not extend to issues raised between the 
parties on matters which, under the proviso to 
sect. 31, give the ct. a discretion as to dissolving a 
marriage, though petitioner’s case may have been 
proved. When, therefore, the case is directed to 
be tried before a jury, such issues should not be 
included in the record prepared under r. 22. — 
Rretzschmar v. Kretzschmar & Reinecker 
(1859), 28 L. .T. P. Sc M. 128. 

4634. When directed — Facts in dispute before 
full court.] — Ratcliff v. Ratcliff Sc Anderson, 
No. 4631, ante. 

4635. New trial — Jury dispensed with by 

consent in first trial.] — G ipps v. Gipps Sc Hume, 
No. 3064, ante. 

4636. Issues unfit to be decided on affidavit 

— Showing cause against decree nisi.}— (1) The 

Queen’s Proctor can only intervene, in his official 
capacity, in a suit for dissolution of marriage when 
he alleges collusion. He may, however, as one of 
the public, show cause against a decree nisi being 
made absolute. 

(2) Resp., by pleading in answer to a petition 
for dissolution of marriage material facts, of which 
no evidence is given at the hearing, does not bring 
them before the ct., within Matrimonial Pauses 
Act, 1860 (c. 144), s. 7 ; but such facts may, after 
a decree nisi has been pronounced, be set up by 
one of the public as ground for not making the 
decree absolute. 

(3) When the affidavit filed by a person showing 
cause against a decree being made absolute Sc the 
affidavits in answer raise issues not proper to be 
decided^ on affidavits, the ct. will order the issues 
to be tried by a jury. They cannot be tried by the 
ct. itself on oral evidence. — Masters v. Masters 
(1864), 4 New Rep. 200 ; 34 L. J. P. M. Sc A. 7. 
AruiotaHon: — As to (1) Refd. Hudson r. Hudson (1875), 1 

P. Dm 65* 

4637. .] — Where the Queen’s 

Proctor appeared to show cause against a decree 
niai 9 pronounced upon the wife’s cross-petition, 
being made absolute, Sc filed affidavits charging 
adultery at other dates Sc places than the acts 
charged in the husband’s petition, Sc affidavits 
were filed in answer which denied such charges, 
the ct. refused to reverse the decree upon the 
affidavits, but directed an issue to be settled for 
trial by a jury. — Studholme v . Studholmk Sc 
Cullum (1876), 25 W. R. 165. 

4638. Trial of issue of adultery.] — (1) The 

parties to an issue of adultery are entitled as of 


right to a trial by jury under Matrimonial Causes 
Act, 1857 (c. 85), s. 28, Sc that right is not affected 
by Juries Act, 1918 (c. 23), being specially preserved 
by sect. 1 (d) of that Act. (2) Semble : the 
application for trial by a jury is competently 
made by summons returnable before a registrar. — 
Scully v. Scully (1920), 90 L. J. P. 104 ; 124 
Ii. T. 574 ; 37 T. L. R. 84. 


C. In Other Suits . 

See Matrimonial Causes Act, 1857 (c. 85), s. 36 ; 
Matrimonial Causes Rules, 1924, r. 30 B. 

4639. Judicial separation — Discretion of court — 
Trial of questions of fact.] — Matrimonial Causes 
Act, 1857 (c. 85), ss. 28 Sc 36, leave it in the discre- 
tion of the ct. Id direct the issues in a suit for 
judicial separation to be tried by a jury ; but the 
ct. will generally make such order at the prayer of 
either party, Sc in the present case did so on the 
undertaking of resp. not to interfere with or annoy 
petitioner pending the suit. — Marchmont v. 
Marchmont (1858), 1 Sw. Sc Tr. 228 ; 27 L. J. P. 
Sc M. 59 ; 31 L. T. O. S. 302 ; 6 W. R. 870 ; 164 
E. R. 705. 

4640. .] — (1) Although in a suit 

for judicial separation the ct., under Matrimonial 
Causes Act, 1857 (c. 85), s. 36, may in its discretion 
refuse to direct that questions of fact be tried by a 
jury, it will generally at the request of either of 
the parties allow a jury. The circumstance that 
cruelty is in issue is no ground for refusing a jury. 

(2) If the wife asks for a special jury it does not 
follow as a matter of course that the costs of the 
special jury will be allowed as against the husband. 
—Taylor v. Taylor (1863), 32 L. J. P. M. Sc A. 
126 ; 9 U T. 24. 

4641. Nullity of marriage — Discretion of court.] 

— C v. C (1862), No. 4340, ante. 

4642. Restitution of conjugal rights — Cross- 
prayer for nullity on ground of impotence — Discre- 
tion of court.] — In suits other than those for 
dissolution of marriage, the ct. may in its discretion 
refuse to order the cause to be tried by a jury. 
The answer Id a petition for restitution of conjugal 
rights, alleged the impotence of petitioner, Sc 
prayed for a decree of nullity of marriage. The 
ct. refused to allow the issue joined on the answer 
to be tried by a jury, although resp. asked for one. 

—Ricketts v. Ricketts (1866), 35 L. J. P. Sc M. 
02; 13 L. T. 761. 

4643. Jactitation of marriage — Where no de- 
fence.] — It is not the practice of the ct. to order a 
suit of jactitation of marriage to be tried by a jury 
if deft, has put in no defence. — Thompson v . 
Rourke, [1892] P. 244 ; 61 L. J. P. 132 ; 67 L. T. 
137 ; 8 T. L. R. 652 ; 36 Sol. Jo. 592. 

4644. Act on petition — Discretion of court — 
Issues of fact.] — The ct. has a discretion under 
Matrimonial Causes Act, 1857 (c. 85), s. 36, as to 
the mode of trial of an act on petition. In spite 
of Divorce Rule 61, which probably did not 
contemplate issues of fact as likely to arise on the 
trial of an act on petition, Sc although on an act 
on petition questions of law are generally combined 
with the issues of fact, Sc inconvenience may result 
from a trial of such questions with a jury the ct., 
will not refuse a jury if one of the parties wish for 
it, although a jury is not the proper tribunal for 
the purpose according to the old practice. — 


n. Claim for damages against 
co-respondent — Whether trial by jury 

J. — VOL. XXVII. 


imperative .) — It is not imperative 
that a claim for damages against a 
co -resp. in a divorce action be tried 
by a jury ; the matter is one of pro- 
cedure entirely Sc subject to 


ordinary rules of ct. If either party 
desires a jury trial he mast apply as in 
an ordinary action. — Elkowkch v . 
Elkowech, [1921] 2 W. W. R. 345 ; 
16 Alta. h. K. 519.— CAN. 
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Husband and Wife. 


Sect. 16. — The trial or hearing: Sub-sect. 1, C. ; 
sub-sects. 2, 3 & 4, A. & B 

Lowknfeld v . Lowenfeld, [1903] P. 177 ; 72 
L. J. P. 67 ; 89 L. T. 146 ; 19 T. L. R. 642, C. A. 

Annotation: — Refd. Sack ville -West v. A.-G. (1909), 2 f» 
T. h. It. 33. 

Legitimacy suits.]- Bastardy, Vol. III., 
p. 370, Nos. 115-117. 

Sub -sect. 2. — Place of Trial. 

Sec Matrimonial Causes Rules, 1924, r. 40. 

See , now, Administration of Justice Act, 1920 
(c. 81), s. 1 ; Matrimonial Causes at Assizes Order, 
1922, No. 757. 

4645. Trial In courts other than Divorce Division 
— At Assizes — Only in special circumstances.] — 

Assuming that the ct. lias the power to send the 
main issue in a petition for dissolution to be tried 
before a judge of Assize, who could pronounce no 
sentence in the suit, it is power to be exercised 
very sparingly, A only in peculiar circumstances. 
— Evans v . Evans A Robinson (1858), 1 Sw. A Tr. 
216 ; 31 L. T. O. S. 269 ; 164 E. R, 699. 

Annotation : — Refd. Snowball v. Snowball (1871), 21 L. T. 
073. 

4646. Majority of witnesses far from 

London.] — Where, upon a petition for dissolution of 
marriage, it appeared that by far the greater part of 
the witnesses to the facts in the suit resided at a 
great distance from London, the ct. directed 
issues upon the charges A countercharges of 
adultery A cruelty to be tried at the assizes. — 
Riciiardes v. Riciiardes & Jones (1861), 30 
L. J. P. M. & A. 48. 

Annotation - -Reid. Snowball i\ Snowball (1871), 24 L. T. 
073. 

4647. Framing of issues — As Issue 

sent by Court of Chancery.J — Where an issue is 
ordered to bo tried at the assizes, under Matri- 
monial Causes Act, 1857 (c. 85), s. 40, it should be 
framed as an issue sent by the Ct. of Ch. — H ogg v. 
Hogg (1860), 32 L. J. P. M. A A. 209. 

Annotation : — Refd. Snowball v. Snowball (1871), 24 L. T. 

073. 

4648. Not where husband objects.] — 

The ct. will not direct the issues of fact in a matri- 
monial suit to be tried in another ct. against the 
wishes of the husband, at whose cost the litigation 
is carried on. — S nowball v. Snowball (1871), 
L. R. 2 P. A I). 263 ; 40 L. J. P. A M. 56 ; 21 
L. T. 673 ; 19 W. R. 787. 


Sub-sect. 3. — Postponement of Trial. 

4649. Notice of application to other side.] -The 
ct. will not postpone the trial of a cause on the 
application of one of the parties, if no notice of the 
motion has been given to the other party. — IIep- 
worth v . Hepworth (1861), 2 Sw. & Tr. 514 ; 30 
L. J. P. M. A A. 198 ; 5 L. T. 120 ; 161 E. R. 1096. 


Sub-sect. 4. — Procedure at Trial. 

A . In General . 

4650. Where case conducted by respondent in 
person — Witnesses called without opening speech.] 


— (1) To entitle a person to a decree of judicial 
separation on tho ground of cruelty the acts relied 
on must be of such a nature as to show that further 
cohabitation is unsafe, there must be proof of ill- 
treatment A bodily injury, or of a reasonable 
apprehension of such bodily injury. Acts of 
cruelty condoned A not revived by subsequent 
misconduct would not be a legitimate foundation 
for a decree of judicial separation, though condona- 
tion were not pleaded. Condonation is not 
absolute forgiveness, but forgiveness on the implied 
condition that the misconduct condoned shall not 
be repeated. 

(2) Semble : if the evidence establish a plain 
case of condonation, the ct. will take notice of it, 
although not pleaded. 

(3) Where resp. conducts his own case, the most 
convenient course is, that he should at once call 
his witnesses without making an opening speech, 
then give his evidence, A reserve any comments 
on the case for his summing up. — Cuims v . 
Curtis (1858), 1 Sw. A Tr. 192 ; 27 L. J. P. AM. 
73 ; 31 L. T. O. S. 272 ; 161 E. R, 688 ; affd. (1859), 
4 Sw. A Tr. 234. 

Annotations : — ,1s to (1) Refd. Kelly v. Kelly (1870), L. II. 

2 P. & J). 59 *, Moosbrugger v. Moo^bruggi r, Moosbrugger 

v. Moosbrugger A Martin (1913), 109 L. T. 192. 

( iniemlly , Mentd. He Curtin ( 1 859), 28 L. J. (Mi. 458. 

4651. Order of speeches — As between respondent 
& co-respondent — May be arranged by counsel.] — 
Robinson v. Robinson A Lane, No. 2777, ante. 

4652. Speech for co-respondent — No evi- 

dence called by co-respondent — After opening of 
respondent’s case.] — Glennie v. Glennie A 
Bowles, No. 3087, ante. 

4653. After closing speech for 

petitioner.] — Where counsel for co-resp. has called 
no evidence, he is entitled to address tho jury 
after petitioner’s counsel. — Jeffkee v. Jeffree A 
Nuttall (1910), 54 Sol. Jo. 655. 

4654. Evidence called by co-respon- 

dent — After speech for respondent.] — Robinson v. 
Robinson A Lane, No. 2777, ante. 

Right to begin.] — See Sub-sect. 4, B., post . 

Hearing cases in camera.] — See Sect. 1, sub-sect. 
2, ante. 

4655. Addressing jury as to damages — Whether 
co-respondent entitled to — Where no answer filed.] 

— Lyne v. Lyne A Blacknky, No. 3937, ante. 

4656. Evidence in answer to countercharge — 
Time for calling.] — At the hearing of a petition by 
the husband for dissolution of marriage on the 
ground of his wife’s adultery, in which the wife 
made a countercharge of adultery against him : — 
Held : petitioner might, as part of the case opened 
by him, give his own evidence A call his witnesses 
in answer to resp.’s charge, or that he might in 
the alternative reserve his answer to the charge 
until resp.’s witnesses in support of it had been 
examined, but that he was not ontitled to divide 
his case by giving his own evidence in the opening, 
A afterwards calling his witnesses in reply to 
resp.’s case. — Jackman v. Jackman A Willough- 
by (1889), 14 P. 1). 62 ; 58 L. J. P. 72 ; 60 L. T. 
936 ; 37 W. R. 624. 

4657. Time to deny countercharges — Whether in 
examination in chief — Or after respondent’s case.] — 

Williams v . Williams A Gazzard (1897), Times , 
Nov. 4. 


PART XIII. SECT. 16, SUB-SECT. 4. - 

A. 

o. Order of speeches — Speech for co- 
respondent — No evidence called by co- 
respondent — Co-respondent called as 
witness for respondent.] — In addressing 
furies there is no reason why the 
practloe in civil cases ought not to 


prevail in divoroe suits, & counsel for a 
co-resp. who calls no evidence is not 
bound to address the jury at the close 
of petitioner's case, but may wait 
until he has had an opportunity of 
hearing co-resp. *s evidence, when called 
as a witness for resp. A has himself 
examined him when so called. — 


Thomson v. Thomson (1892), 11 

N. Z. L. R. 483.— N.Z. 

p # Petitioners right 

to reply .] — Evans v. Evans (No. 2) 
(1910), 30 N. Z. L. It. 291.— N.Z. 

q. Action for dissolution — Right of 
petitioner to limit claim to judicial 
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Examination & cross-examination of witnesses, 
see Sect. 11, sub-sects. 6, 7, ante . 

4658. Adjournment — Of motion — Omission to 
state material facts in affidavits.] — Where affidavits 
in support of a motion omit to state material facts, 
which facts existed at the date when the affidavit 
was made, the ct. may allow such motion to stand 
over. But where a motion cannot be granted by 
reason of the non-existence at the date of the 
affidavit of material facts, such motion must be 
rejected. — Serrell v. Serrell & Bamford 
(1802), 2 Sw. & Tr. 080 ; 31 L. J. P. M. & A. Ill ; 

7 L. T. 221 ; 104 E. It. 1145. 

4659. For further evidence — Amendment 

of petition & re-service — Treatment as new petition 
at resumed hearing.] — After the hearing of an 
undefended petition had been adjourned for 
further evidence, an allegation was added to the 
petition by the leave of the ct., & it was re-served 
upon resp. When it again came on for hearing, 
the ct. treated it as a new petition, & required 
evidence of all the facts necessary to found a 
decree, as well as of the additional allegation. — 
Walker v. Walker (1802), 31 L. J. P. M. & A. 
117. 

4660. Discharge of jury — Right of sheriff to fee 
for summoning.] — A cause set down in the jury 
list entitles the sheriff to his fee for summoning the 
jury, even though taken by the judge alone. — 
Blackburn v. Blackburn (1907), 51 Sol. Jo. 345. 

Consent of parties.] — Before a jury 
can be discharged it is necessary that all parties 
should express their consent. — Jones v . Jones 6c 
Roosejones (1913), 108 L. T. 1038. 

4662. Exclusion of witnesses from court.] — 
With regard to contested probate & matrimonial 
cases, my view is that the rule which has been 
for so long observed in the Admiralty Ct. should 
be adopted here — viz. that all witnesses should 
remain out of ct. until they have given their 
evidence. Sometimes counsel have to apply that 
witnesses should remain out of ct., 6c it must be 
often unpleasant for them to have to do so. T 
wish the existing practice in this ct. to be reversed, 
6c that in future in all contested cases the witnesses 
should remain out of ct. If in aiiy particular case 
their presence is immat erial, counsel may intimate 
that there is no objection to the witnesses remain- 
ing in ct. I am satisfied that it is most desirable 
that this rule should be adopted here, as it is on 
the other side of the ct. ; & if 1 find that the wit- 
nesses in a case have remained in ct., their conduct 
will be open to serious comment (Gokell Barnes, 
I\). — Practice Note (1908), 24 T. L. R. 2 68. 

if. 7 light to Begin . 

Order of speeches as between respondent & co- 
respondent, see Sub-sect. 4, A., ante . 

4663. Petitioner’s right to begin — Need to prove 
fact of marriage — Trial without jury.] — Gibson v. 
Gibson (1859), Sea. & Sm. 110. 

4664. Main issue on respondent.] 

— (1) Where the judge ordinary is sitting without 
a jury, as the question of the fact of the marriage 
must be proved before him, the right to begin is 
not taken from petitioner from the consideration 
that the only real issue in the case lies upon resp. 

(2) There being cross-issues of adultery in the 


husband’s petition for dissolution standing for 
trial before a jury, the judge ordinary suspended 
his judgment until these issues were disposed of. — 
Burroughs v . Burroughs (1862), 2 Sw. & Tr. 
544 ; 31 L. J. P. M. & A. 56 ; 5 L. T. 771 ; 164 
E. R. 1108. 

Annotations: — As to (1) Apld. Meara v. Meara (1865), 14 
W. It. 50. Generally , Mentd. Blackborne v. Blackborne 
(1868), L. R. 1 P. & 1). 563. 

4665. .] — Meara v. Meara, 

No. 4040, ante . 

4^06. Suit for dissolution — Marriage 

traversed in cross-suit for nullity.] — Serrell v. 
Serrell 6c Bamford, No. 4334, ante . 

4667. Judicial separation — Cross-suit for 

nullity — Amendment of prayer to nullity.] — A wife 
presented a suit for judicial separation on the 
ground of the husband’s alleged cruelty. The 
husband by his answer denied the charges of 
cruelty, & claimed a decree of nullity on the ground 
of the wife’s incapacity. The wife then amended 
her petition, & after denying the husband’s allega- 
tion, sought a declaration of nullity on the ground 
of the. husband’s incapacity : — Held : the burden 
of proof was on the wife, who had therefore the 
right to begin. — L. v . L. (otherwise M.) (1908), 
25 T. Li. R. 43 ; 53 Sol. Jo. 32. 

4668. Respondent’s right to begin — Restitution 
suit — Cross-charge of cruelty.] — In a petition for 
restitution of conjugal rights by the husband, to 
which the wife answered by pleading his cruelty, & 
the husband took issue thereon, the ct., after 
hearing counsel, held that substantially the 
affirmative issue was on resp., & that her counsel 
had a right to begin. — C herry v. Cherry (1858), 

1 Sw. 6c Tr. 319 ; 28 L. J. P. & M. 36 ; 32 L. T. 

O. S. 198 ; 164 E. R. 747. 

Annotations: — Distd. Burroughs v. Burroughs (1802), 2 
Sw. He Tr. 544. Apld. Smith v. Smith, Smith r. Smith & 
Chari eswortli, [1900] P. 60. 

4609 , Trial with jury.] — Meara i\ 

Meara, No. 4040, ante . 

4670. Cross-petition for dissolution on 

ground of adultery.]— -Where a wife petitioned for 
restitution of conjugal rights, 6c the husband in 
answer alleged that she had committed adultery, 
«fc, in a cross-petition, claimed the dissolution of 
his marriage on that ground : — Held : the 
husband’s counsel ought to begin. — S mith v. 
Smith, Smith v. Smith & Charles worth, [1900 1 

P. 66 ; 69 L. J. P. 44. 

4671. Separation admitted — Proof of 

justification.] — Russell v. Russell (1895), cited 
in Halsbury’s Laws of England, Vol. XVI., p. 541 ; 
Time8> Apr. 5 ; on appeal , [1895] P. 315, C. A. ; 
[1897] A. 0. 395, H. L. 

Annotations : — Mentd. Oldroyd v. Oldroyd, [1896] P. 175: 
Armytage v. Armytage (1898), 78 L. T. 689 ; Walker r. 
Walker (1898), 77 L. T. 715; Syngo r. Synge, [1900] 
V. 180 ; JeapoH v. Jeapes (1903), 89 L. T. 74 ; Frowd v, 
Frowd, [1904] P. 177 ; Beer v. Beer (1906), 94 L. T. 704 ; 
Baron v. Baron (1908), 24 T. L. R. 273 ; Harriman v. 
Harrlman, [19091 P. 123 ; Brooking-Phlllips v. Brooking- 
Phillipa, [1913] P. 80 ; Butland v. Butland (1913), 29 
T. Ij. R. 729 ; Greene v. Greene, [1916] P. 188 ; Monh r. 
Mosa, [1916] P. 155 ; Fisk v. Fisk (1920), 122 L. T. 803 ; 
Foster v. Foster, [1921] P. 438 ; Walter t\ Walter, [1921] 
P. 302 ; Harnett v. Harnett, [1924J P. 126 ; Thomas v. 
Thomas, 119241 P. 194. 

4672. — — Nullity suit — Marriage admitted on 
pleadings.] — Hayward v. Hayward (1858), Sea. 
& Sm. 116, n. 

Annotation : — Distd. Gibson v. Gibson (1859), Sea. 8c Sm. 116. 


separation — Respondent not defending — 
Whether entitled to notice before decree A 
— On a petition for divorce on the 
ground of desertion constituted by 
failure to comply with au order for 
the restitution of conjugal rights, the 
petition asking for further or other 
relief, it is competent for petitioner 


before pronouncement of the decree 
nisi to limit her claim to one for 
judicial separation. In such case, 
where resp. has entered an appearanoe 
hut hied no defence, the deoree may be 
made without notice to reap., 8c rosp. 
has no right to be heard. — Pkaroe 
t\ Pkarce (1905), 25 N. Z. L. R. 


683.— N.Z. 
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r. Question of law — Argued before 
trial — Right of party bringing question 
before court, to begin.) — Where a ques- 
tion of law is ordered to be argued 

G G 2 
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Sect, 10. — The trial or hearing; Sub-sect, 4, It,; 
sub-sect, 5, A ., B C, & P. (a), (6) (c).] 

4673. Dissolution suit — No traverse of 

adultery — Issues Joined on counter-charges of 
adultery & cruelty.] — Where resp. in her answer 
has not traversed the adultery alleged in the 
petition, but sets up countercharges of adultery, 
cruelty, A misconduct, upon which counter-charges 
issue has been joined, upon a trial of these issues 
before a jury, it is for resp. to begin. When these 
issues have been disposed of by the jury, it is not 
competent to resp. to cross-examine the witnesses 
called to establish the allegations in the petition, 
either as to these allegations or as to the counter- 
charges contained in the answer. — Bacon v. 
Bacon A Bacon (1859), 2 Sw. A Tr. 53 ; Sea. A 
Srn. 08 ; 29 L. J. P. M. A A. 61 ; 164 E. R. 911. 

4674. Issue joined on plea of 

connivance.] — Parker v. Parker A McLeod 
(1859), 4 Sw. A Tr. 261 , n. ; Sea. A Sin. 150, n. ; 164 
E. R. 1516. 

4675. Jactitation suit.] — Ascroft v. 

Trevor (otherwise Foley) (1906), ns reported in 
Times , Mar. 13. 


Sub-sect. 5. — Assessment op Damaues. 

A , In General , 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 189. 

See, generally , Damages, Vol. XVII., pp. 78, 
et seq , 

Bars to relief disentitling petitioner to damages.] 

- -See Sect. 7, sub-sect. 3, D. (/ ), ante . 

4676. General rule.]— -(1) Claims for damages in 
divorce are, by Matrimonial Causes Act, 1857 
(c. 85), s. 33, to be tried on the same principles A 
in the same manner as actions for criminal conversa- 
tion, which were abolished by the Act, were tried 
at common law. This action was originally 
considered technically to Me in trespass, A, there- 
fore, the husband was only required to prove the 
fact of adultery, not to prove special damage. 
But the action either was, or soon came to be, in 
substance an action on the case. Thus in divorce 
a jury could from the first find that the adultery 
was proved but tho husband had substained no 
damage. 

(2) The damages, if any, have always been 
compensatory only, A not exemplary or punitive. 

(3) The grounds on which damages are given are : 
the actual value of the wife lost ; compensation 
to the husband for the injury to his feelings, the 
blow to his honour, A hurt to his family Mfe. The 
value of the wife has two aspects : (a) pecuniary, 
A ( b ) what may be called the consortium aspects : 
(a) depends on her fortune A her ability A 
assistance in the home or business ; ( b ) depends 
upon her character A abilities as wife or mother. 

(4) The conduct of the adulterer has little bearing 
on (a), but may be very relevant as to (6), as an 
aid to estimating the value of the wife, e.g. the ease 
with which he effected his purpose may show that 
the wife was of small value. His conduct may also 
be relevant in estimating the injury to the 
husband’s feelings. 

(5) The husband’s own character A conduct 
are, on a claim for damages, as fully in issue as 
that of his wife. 


(6) The amount of compensation cannot depend 
on the wealth or poverty of co-resp., but the way 
in which he has used his wealth in gaining his end 
may be relevant in the same way as his conduct 
generally. Both the rank A the fortune of co- 
resp. are relevant for consideration in so far as 
either may give assistance in ascertaining the value 
of the w T ife, or measuring the extent of the injury 
inflicted on the husband. Moreover, general 
evidence may be given as to a co-resp’ s. rank A 
fortune, because to give damages which it is 
impossible for co-resp. to pay might defeat the 
aim of giving any. 

(7) As a matter of strict law the cts. can give 
damages against a co-resp. who was ignorant that 
resp. was married, but it is against sound practice 
to do so, because the balance of authority is against 
it ; such damages savour of a punitive character ; 
a wife who passes herself off as a single woman 
may well be deemed valueless ; to give damages 
in such a case confiicts with the practice of the ct . 
as to costs. 

(8) As to costs : the ct. has always had a discre- 
tion, but it is too late to question the long- 
estabUshed practice that they should not be given 
against a co-resp. who has no knowledge. (9) The 
burden of proving knowledge has always, perhaps 
regrettably, been thrown on petitioner, but this 
also is settled practice. — Butterwortii v. Butter- 
worth A Englefield, Collins v, Collins A 
Harrison, Barratt v. Barratt A Fox, Howell 
v, Howell A Walker, Adams v, Adams A Ward, 
Ellworthy v. Ell worthy A Ledgard, [1920 j 
P. 126; 89 L. J. P. 151; 122 L. T. 804; 36 
T. L. R. 265. 

Annotations —As to (3) Refd. Gray v. Gee (1923), 39 T. L. 11. 
429. As to (.'») Refd. Ewer r. Ewer & Charlton (1920), 123 
L. T. 210; Hensley v. Hensley & Nevin (1920), 122 
L. T. S14. As to (7) Refd. Ewer v. Ewer & Charlton 
(1920), 123 L. T. 210. As to (8) Consd. Taylor t». Taj lor 
& Kraft (1920), 123 L. T. 112. Refd. Gibbs r. Gibbs & 
Jleathcote (1920), 123 L. T. 200. 

4677. Findings necessary before damages can be 
assessed — Damnification of husband — Wrongful 
act of co-respondent.] — O arbishirev. Darbtshirg 
A Baird, No. 4717, 

B. By Whom Assessed . 

By Jury.] — See Supreme Court of Judicature 
Act, 1925 (c. 49), s. 189 (2). 

C. Duly to Assess . 

4678. Power of jury to refuse — Conduct of 
parties.] — Where a husband petitions for a divorce 
on the ground of the adultery of his wife with 
co-resp., & a claim for damages is made against 
the latter, the jury are not bound to assess the 
damages at any sum, however small, if they are 
of opinion that the conduct of the parties has 
been such as to disentitle petitioner to any com- 
pensation, even though the adultery is proved. — 
Gibson v. Gibson A West (1906), 94 L. T. 619 ; 
22 T. L. R. 361. 

Annotation : — Consd. Butterworth r. Butterwortii & Engle - 
Hold, Collins v. Collins A Harrison, Barratt t\ Barratt 
& Fox, Howell v. Howell & Walker. Adams v. Adams tk 
Ward, Ellworthy v. Ellworthy & Ledgard, [1920] P. 126. 

4379 . No damage sustained by petitioner.] — 

Butterworth v. Butterworth A Enolefield, 
Collins v, Collins A Harrison, Barratt v, 
Barratt A Fox, Howell v, Howell A Walker, 
Adams v. Adams A Ward, Ellworthy r. 
Ellworthy A Ledgard, No. 4676, ante . 

an order that the trial should take 
place before a judge without a jury. 
A decree for divorce was pronounced, & 
the judge assessed the damages 


before trial the party bringing the 
question before the ct. is entitled to 
begin. — Salaman v. Salaman, 11923] 
N. Z. L. R. 300, — N.Z. 
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B. 

s. By judge — Trial by consent with- 
out jury .} — The parties consented to 
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D. Principles governing Assessment . 

(a) In General . 

See Supreme Court of Judicature Act, 1925 
(c. 49), s. 189 (2). 

4680. Same as in former actions for criminal 
conversation.] — Bell v. Bell A Anglesey 
(Marquis) (1859), Sea. A Sm. 110 ; 1 Sw. A Tr. 
665 ; 29 L. J. P. M. A A, 159 ; 1L. T, 243 ; 8 
W. B. 178 ; 164 E. Ji. 861. 

Annotation: — Consd. Butterworth v. Lutterworth A Engle* 
field, Collins v. Collins A Harrison, Barratt v. Barratt A 
Fox, Howell v. Howell & Walker, Adams v. Adams A 
Ward, Ellworthy r. Ell wort by A Ledgard, [1920] I*. 126. 

4681. .] — In assessing damages against 

co-resp., the jury are to take into consideration 
the same circumstances as would have been 
considered by a jury in an action for crim. con. — 
COMYN V. COMYN A HUMPHREYS (1860), 32 L. J. P. 
M. A A. 210. 

Annotation : — Refd. Butterworth v. Lutterworth A Engle - 
field, Collins r. Collins & Harrison, Barratt r. Barratt A 
Fox, Howell v. HowelJ A Walker, Adams v. Adams & 
Ward, Ellworthy v. Ellworthy A Led gar d, [1920] P. 126. 

4682. Infringement of petitioner’s rights.] — 

Lord v. Lord, No. 4692, post . 

4683. .] — Butterworth v. Butterworth 

A Englefield, Collins v. Collins & Harrison, 
Barratt v. Barratt A Fox, Howell v . Howell 
A Walker, Adams v. Adams A Ward, Ellworthy 
v. Ellworthy A Ledoard, No. 46715, ante. 

4684. .] — The grounds on which damages 

may be recovered for adultery are the same as 
those for damages in an action for crim. con. at 
common law prior to the enactment of Matrimonial 
Causes Act, 1857 (c. 85). The grounds are for the 
infringement by co-resp. of the rights of petitioner, 
A a right to some damages may possibly exist 
without demonstration of guilty knowledge on 
the part of co-resp. that the woman, with whom 
he was misconducting himself, was a wife. But 
while under the old law the costs of an action for 
crim. con. followed the general common law 
practice as to costs then observed, costs under 
Matrimonial Causes Act, 1857 (c. 85), s. 34, are 
in each case in the discretion of the ct., whether 
of the whole or of any part of the proceedings, A 
in the case of a co-resp., whether of a claim for 
damages alone or of the proceedings as a whole, 
A to say that in every case, where the guilty 
knowledge of co-resp. does not appear, he must 
escape being condemned in costs is to limit the 
clear discretion of the ct. as to costs, the exercise 
of which must depend upon the peculiar facts of 
each individual case. 

There is no absolute rule of law that a husband 
who claims damages or costs against a co-resp. 
must prove that co-resp. knew that resp. was a 
married woman. The ct. has power to give 
damages A costs if the circumstances show the 
co-rcsp. ought to have known the fact. — Lang- 
RiCK v . Langrick & Funnell, [1920] P. 90 ; 89 
L. J. P. 114 ; 123 L. T. 94 ; 36 T. L. R. 308 ; 64 
Sol. Jo. 531. 

Annotations : — Consd. Gibbs v. Gibbs & Heathcoto (1920), 
123 L. T. 206. Expld. Taylor v. Taylor A Kraft (1920), 
123 L. T. 112. 

(6) Damages Compensatory. 

4685. Not punitive.] — Bell v . Bell & Anglesey 
(Marquis) (1859), Sea. A Sm. 110; 1 Sw. A Tr. 
565 ; 29 L. J. P. M. A A. 159 ; 1 L. T. 243 ; 8 
W. It. 178 ; 164 E. It. 861. 

. I n notat ion : — Held. Butterworth r. Butterworth A Engle- 
field, OolliriR v . Collins & Harrison, Barratt v. Barratt A 
Fox, Howell v . Howell A Walker, Adams v. Adams & 
Ward, Ellworthy v. Ellworthy A Ledgard, [1920J P. 126. 


4686. .] — Keyse v. Keyse A Maxwell, 

No. 4715, post. 

4687. .] — Darbishire v. Darbishire A 

Baird, No. 4717, post . 

4688. .] — The claim for damages is based 

on the idea that the husband has suffered for the 
loss of his wife, A you are not here to punish, A 
you are failing in your duty A are violating your 
oath if you give damages by way of punishing co- 
resp. (Hannen, P.). — Thorman v. Thorman A 
Greenbank (1890), 54 J. P. 409. 

4689. .] — Butterworth v. Butterworth 

A Englefield, Collins v. Collins A Harrison, 
Barratt v. Barratt A Fox, Howell v. Howell 
A Walker, Adams v. Adams A Ward, Ellworthy 
v. Ellworthy A Ledgard, No. 4676, ante. 


(c) Where Co-Respondent ignorant that 
Respondent married. 


Liability of co-respondent for costs, see Sect. 18, 
Sub-sect. 4, C., post. 

4690. Whether bar to claim for damages.] — 

DARBisniRE v. Dakbishtre A Baird, No. 4717, 
post. 

4691. .] — At the time when co-resp. first 

became improperly intimate with the resp. he 
was not aware that she was a married woman. 
Within about a month after the first act of adultery 
he had reason to believe that she was a married 
woman. He still continued the adulterous inter- 
course : — Held : costs could not be ordered against 
co-resp. 

The law is, to my mind, quite clear. The 
co-resp. cannot be condemned in costs any more 
than he could be ordered to pay damages 
(Jeune, P.). — Newby v. Newby A White (1897), 
77 L. T. 142. 

Annotation : — Consd. Butterworth r. Butterworth & Engle- 
fleld, Collins v. Collins & Harrison, Barrat t v. Barratt A 
Fox, Howell v. Howell & Walker, Adams v. Adams A 
Ward, Ellworthy v. EUtvorthy A Ledgard, [1920] P. 120. 

4692. .] — (1) Where in a petition by the 

husband for divorce on the ground of adultery 
claiming damages against co-resp., no evidence 
was given on behalf of petitioner that co-resp. 
knew that resp. was a married woman : — Held : 
damages might, nevertheless, be assessed against 


co-resp. 

(2) In a proceeding for dissolution of marriage, 
the burden of showing that co-resp. knew that 
resp. was a married woman is cast on petitioner, 
A, in tlie absence of evidence, a jury should 
assume that co-resp. had no reason for believing 
resp. was other than a single woman. 

(3) Although co-resp. accepts the risk of his 
conduct, if he did not know resp. was married, 
then the wrong he did to petitioner was done 
unwittingly, A in assessing the amount of damages, 
the jury ought to bear this in mind. 

(4) The rules at common law in actions for crim. 
con. applied to claims for damages in divorce 
cases. — Lord v. Lord, [1900] P. 297 ; 69 L. J. P. 


o4. 

Annotations : —As to ( 1) Consd. Watson v. Watson A Watts 
(1965), 21 T. L. R. 320; Butterworth r. Butterworth A 
Englefield, Collins r. Collins A Harrison, Barratt v. 
Barratt A Fox. Howell v. Howell A Walker, Adams v. 
Adams A Ward, Ellworthy v. Ellworthy A Ledgard, 
119201 P. 126. Refd. Sweet ing v. Sweeting A Rowlands 
(1919), 36 T. L. H. 15 ; Smith r. Smith A Reed, [1922 | 
P. 1. As to (2) Refd. Butterworth v. Butterworth A 
Englefield, Collins v. Collins A Harrison, Barratt v. 
Barratt A Fox, Howell r. Howell A Walker, Adams r. 
Adams A Wal'd, Ellworthy v. Ellworthy A Ledgard, 
119201 P. 126; Aibbs t\ Gibbs A Heathcoto (1920), 123 
L. T. 206; Smith v. Smith A Reed, 11922] P. I. As 


Held: having consented to a trial from insisting upon an assessment by a Hutton (1909), 11 11. C. It 313; 11 

withogit a jury, co-resp. was estopped jury, — Williams v. Williams A W. L. It. 498.— CAN. 
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Sect, 16. — The trial or hearing : Sub-sect, 5, D, (c) & 
efr E. (a) 

to (3) Reid. Sweeting r. Sweeting Sc Rowlands (1919), 
36 T. L. R. 16 ; Langrick v. Langrick & Funnel], [1920] 
P. 90. 

4693. .] — Where a man commits adultery 

with a woman, who is in fact a married woman, 
but thore is no evidence that he knew that she was 
married, he takes the risk as regards damages being 
assessed against him, but where the woman held 
herself out to commit adultery as if she were not 
a married woman, then the damages, if any, 
should be reduced to next to nothing. — Watson 
v. Watson & Watts (1905), 21 T. L. R. 320. 
Annotation : — Consd. Butterworth v. Butterworth & Engle- 
field , ( >olliiiH v. Collins & Harrison, Barratt v. Barratt & 
Fox, Ilowoll r. Howell & Walker, Adams v. Adams Sc 
Ward, Ellworthy v. FI 1 worthy & Ledgard, 11920J P. 126. 

4694. .] — A husband petitioned for a 

divorce Sc claimed damages on the ground of his 
wife’s adultery with a named co-resp. There 
was no evidence that co-resp. knew that the woman 
was married when he had intercourse with her : — * 
Held : petitioner was entitled to recover damages 
against co-resp., but the fact that there was no 
evidence to prove that the latter knew resp. was 
a married woman should be taken into account 
by the jury in assessing the amount. — Venables 
v, Venables Sc Wheeler (1916), 114 L. T. 566 ; 
32 T. L. R. 330. 

Annotation : — Consd. Butterworth v. But terworth Sc Engle- 
field, Collins v. Collins & Harrison, Barratt v. Barratt Sc 
Fox, Howell v. Howell & Walker, Adams v. Adams Sc 
Ward, Ell worthy v. Ell worthy & Ledgard, 11920] P. 126. 

4695. .] — Sweeting v, Sweeting Sc Row- 

lands, No. 5033, post, 

4696. .1 — Langrick v, Langrick & Fun- 

nell, No. 4684, ante . 

4697. Co-respondent reckless as to status 

of respondent.] — S mith v. Smith Sc Reed, No. 4848, 

post, 

4698. Damages savouring of punitive 

character — Conflict with practice as to costs.] — 

Butterworth v, Butterworth Sc Englefield, 
Collins r. Collins & Harrison, Barratt v. 
Barratt 6c Fox, Howell v, Howell Sc Walker, 
Adams v. Adams Sc Ward, Ellworthy v. 
Ellworthy Sc Ledgard, No. 4676, ante, 

4699. Matter in mitigation of damages — Absence 
of evidence of knowledge.] — Lord v. Lord, No. 
4092, ante , 

4700. — .] — Venables v. Venables & 

Wheeler, No. 4694, ante, 

4701. Respondent passing as single woman.] 

— Watson v, Watson Sc Watts, No. 4G93, ante, 

4702. .] — Butterworth v, Butter- 

worth Sc Englefield, Collins v. Collins Sc 
Harrison, Barratt v, Barratt & Fox, Howell 
v. Howell Sc Walker, Adams v. Adams & Ward, 
Ellworthy v. Ellworthy & Ledgard, No. 4676, 
ante, 

• .] — See , generally , Sub-sect. 5, F.. post, 

4703. Whether co-respondent must plead Ignor- 
ance-Effect of absence of plea.] — Although a co- 
resp. is not bound to plead that he had not known 
that resp. was a married woman, still the absence 
of such a plea is a matter which the jury may 
fairly take into consideration. — Jones v, Jones Sc 
Phillips (otherwise Bedfern) (1893), 9 T. L. It. 
590. 

4704. Onus of proof of knowledge — On peti- 
tioner.] — Lord v. Lord, No. 4692, ante, 

{ d ) Conduct of Parties, 

4705. General rule.] — In order that it may 
assess damages on the principles that have been 
held to govern then* assessment, the ct. requires 


to be fully informed as to the history of the 
marriage Sc as to the character 6c conduct of both 
the husband & the wife. If the evidence of 
petitioner is taken on commission or is allowed to 
be given by affidavit, it should none the less, if 
he claims damages, give all possible information 
on these matters. — Ewer v. Ewer & Charlton 
(1920), 123 L. T. 240 ; 30 T. L. R. 517. 

4706. Relations of petitioner Sc respondent before 
adultery.] — Bell v. Bell & Anglesey (Marquis) 
(1859), Sea. & Sm. 110 ; 1 Sw. & Tr. 565 ; 29 
L. J. P. M. & A. 159 ; 1 L. T. 243 ; 8 W. R. 178 ; 
164 E. R. 861. 

Annotation Reid. Butterworth v. Butterworth & Engle- 
fleld, Collins v. CollinH & Harrison, Barratt v. Barratt 
Sc Fox, Howell v. Howell Sc Walker, Adams v. Adorns Sc 
W T ard, Ellworthy v. Ellworthy Sc Ledgard, 11920] P. 126. 

4707. Circumstances of adulterer’s introduction 
into family.] — Bell v. Bell Sc Anglesey 
(Marquis) (1859), Sea. Sc Sm. 110 ; 1 Sw. Sc Tr. 
565 ; 29 L. J. P. M. & A. 159 ; 1 L. T. 243 ; 8 
W. R. 178 ; 164 E. R. 861. 

Annotation :• — Refd. Butterworth v. Butterworth & Engle- 
field, Collins v, Collins <Sc Harrison, Barratt v. Barratt <Sc 
Fox, Howell v. Howell Sc W r alker, Adams v. Adams vS:. 
Ward, Ellworthy v. Ellworthy & Ledgard, [1920] P. 126. 

4708. Ground for refusing to assess damages 
at all.] — Gibson v. Gibson Sc West, No. 4678, 

ante, 

4709. Conduct of wife.] — Darbishire v, Darbi- 
shire & Baird, No. 4717, post, 

4710. Conduct of co-respondent,] — Butter- 
worth v. Butterworth Sc Englefield, Collins 
v, Collins & Harrison, Barratt v, Barratt Sc 
Fox, Howell v, Howell Sc Walker, Adams v, 
Adams Sc Ward, Ellworthy v. Ellworthy 6c 
Ledgard, No. 4676, ante, 

4711. Conduct of husband.] — Butterworth v, 
Butterworth Sc Englefield, Collins v, Collins 
Sc Harrison, Barratt v. Barratt Sc Fox, 
Howell v, Howell Sc Walker, Adams v, Adams 
Sc Ward, Ellworthy v, Ellworthy & Ledgard, 
No. 4676, ante, 

E. Measure of Damages, 

(a) Compensation for Loss of Wife. 

4712. General rule.] — Cibber v, Sloper (173S), 
Bull. N. P. 5th ed., p. 27. 

Annotat'ums : — Consd. I) u barley r. Cunning (1792), 4 Term 
Pep. 651. Refd. Lynch V. knight (1861), 5 L. T. 291. 

4713. .] — Bell v. Bell Sc Anglesey' 

(Marquis) (1859), Sea. Sc Sm. 110 ; 1 Sw. Sc Tr. 
565 ; 29 L. J. P. M. Sc A. 159 ; 1 L. T. 243 ; 8 
W. R. 178 ; 164 E. R. 861. 

Annotation: — Consd. Butterworth v. Butterworth & Engle- 
field, CollinH v. CollinH Sc UarrEon, Barratt v. Barratt 
Fox, Howell v, no well Sc Walker, Adams v. Adams Sc. 
Ward, Ellworthy v. Ellworthy & Ledgard, [1920] P. 126. 

4714. .] — In an assessment of damages 

against a co-resp. the measure of damages is the 
value of the wife of whom the husband has been 
deprived. As a general rule, evidence of co-resp. *s 
means is inadmissible. Semble : the jury may 
take his wealth into consideration, if he has 
used it as a means of seducing the wife. — Cowing 
v. Cowing & Wollen (1863), 33 L. J. P. M. Sc A. 
149. 

Annotation : — Consd. Butterworth v, Butterworth <S,' Engle- 
field, CollinH v. Collins & Harrison, Barratt v. Barratt Sc 
Fox, Howell v. Howell & Walker, Adams v, Adams Sc 
Ward, Ellworthy v . Ellworthy & Ledgard, [1920] P. 126. 

4715. .] — (1) In assessing damages against 

a co-resp. the jury is not to seek to punish him, 
but is only to give compensation for the loss 
which the husband has sustained, & is to consider 
whether this loss has been caused by the action 
of co-resp. (2) In a case where the wife has not 
been seduced away from the husband by co-resp. 
the jury must take into consideration the conduct 
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of the husband & the protection or assistance 
which he may have afforded to her after the 
separation. (3) The means of co-resp. are not 
in any way to be considered as a measure of 
damages. — Keyse v. Keyse A Maxwell (1880), 
11 P. D. 100 ; 55 L. J. P. 54 ; 34 W. R. 701. 

Annotations : — As to( 1) Consd. Butterworth v. Butterwortli 
& Knfflefield, Collins v. Collins & Harrison, Barratt v. 
Barratt & For, Howell v. Howell & Walker, Adonis v. 
Adams & Ward, Ellworihy v. Ellworthy & Ledgard, 
T1920] P. 120; Ewer v. Ewer & Charlton (1920), 123 
L. T. 240. As to (3) Refd. Butterworth v. Butterworth & 
Englellold, Collins t>. Collins & Harrison, Barratt v. 
Barratt & Fox, Howell v. Howell & Walker, Adams v. 
Adams & Ward, Ellworihy v. Ellwortliy & Ledgard, 
[1920] P.120. 

4716. .] — In an undefended suit for dis- 

solution of marriage brought by the husband 
against liis wife upon the ground of her adultery 
with co-resp., damages were claimed against the 
Jattcr, A the jury awarded £150, adding, that, 
if co-resp. had been in a better position, they 
would have awarded more. The judge thereupon 
told them that this would not do, as the real 
question to be considered in such cases was the 
injury done to petitioner through the wrongful 
act of co-resp., whose means A position were 
irrelevant upon the assessment by the jury of 
the quantum of damages. The jury then recon- 
sidered their verdict upon this point, A awarded 
£500. — Bikker v . Bikker A Whitewood (1802), 
07 L. T. 721 ; 1 R. 490. 

Annotation : — -Consd. Butterworth v. Butterwortli & Kngle- 
floM, Collins v. Collins fit Harrison, Barratt v . Barratt & 
Fox, Howell v. Howell fit Walker, Adams v. Adams (Sc 
Ward, Ell worthy v. Ellwortliy & Ledgrard, [1920] P. 120. 

4717. Distinction between wives virtuous 

& otherwise — Wife’s separate income.] — A claim 
for damages in a divorce case is founded upon the 
hypothesis that the husband has suffered injury 
by being deprived of his wife’s society through 
the wrongful act of co-resp. In order to award 
any damages, it is necessary to lind, (a) that the 
husband has in fact been damnified, (6) that such 
damage has been brought about by the wrongful 
act of co-resp., without any fault on the part of 
the husband. It is no part of the functions of 
the jury to punish the adulterer for his immorality. 
Their sole duty is to compensate the husband for 
the injury, if any, which he had suffered through 
the wrongful act of co-resp. If a husband has 
a virtuous wife taken from him by the contrivance 
of another man, he is entitled to damages com- 
mensurate with the loss of such a wife ; but if 
she has led a loose life before marriage, her value 
is not the same as that of a virtuous woman. In 
estimating the amount of damages to be awarded, 
the fact that the .wife was earning money, of a 
portion of which petitioner had the advantage, 
may properly be taken into account ; but co- 
resp. ’s means must be left entirely out of the 
question. 

If the man’s wife goes A walks the streets, the 
husband is not entitled to come here A recover 
damages against any man who goes A consorts 
with that woman. If the man does not know 
that the woman with whom lie commits adultery 
is a married w'oinan, then is not consciously 
committing wrong to any man A is not liable in 
damages ; A so far is that doctrine carried that 
this ct. never even gives costs against a co-resp. 
who is proved not to have known that the woman 
was married, because ho is only the unconscious 
instrument with which the wife carries out her 
wrong against her husband (Hannen, P.). — 
Darbishire v , Darbishire A Baird (1890), 62 
L. T. 664 ; 54 J. P. 408. 

, , Consd. Butterwortli v. Bultorworlh A Engle- 

held, Collina v. Collins fit Harrison, Barratt v. Barratt & 


Fox, nowctl v. Howell & Walltor, Adams v. Adams & 

Ward, Kllworthy v. Ellworthy & Ledgard, ri920] P. 120. 

Refd. Gibbs t. Gibbs & Heatlicoto (1920), 123 L. T. 200. 

4718. Loss of consortium.] — Evans v. 

Evans A Platts, No. 4723, post . 

4719. Pecuniary value of wife — Con- 

duct of adulterer.] — Butterworth v. Butter- 
worth & Englefield, Collins v. Collins & 
Harrison, Barratt v. Barratt & Fox, Howell 
v. Howell & Walker, Adams v. Adams & Ward, 
Ellworthy v. Ellwortiiy & Ledgard, No. 4676, 

ante, 

4720. Death of wife after action brought — 

Compensation to date of death.] — If, in an action 
for adultery, it appear that tlie wife has died since 
the commencement of the action, the jury should 
give damages for the loss of the society of the wife 
from the time of the discovery of the adultery 
to the time of the wife’s death, & also for the shock 
to the feelings of the husband ; & this is so, 

though it appear that there was no suspicion of 
the wife’s infidelity till she was on her death-bed, 
& though the husband continued to treat her 
kindly up to the time of her death. — Wilton v. 
Webster (1835), 7 C. & P. 198, N. P. 

Annotations : — Consd. Lynch v. Knight (18G1), 5 L. T. 291 ; 

Butterworth v. Butterwortli & Encrlelield, Collina v. 

Collins (So Harrison, Barratt v. Barratt & Fox, Howell r. 

Howell & Walker, Adams r. Adams & Ward, Ellworthy 

?\ Ellworthy & Ledgard, [1920] P. 12G. Refd. Kent v. 

Atkinson, [1923] P. 142. 

Whether petition for damages only main- 
tainable .] — See Sect. 5, sub-sect. 3, F. (6), ante . 

(b) Where the Parties have Separated. 

Whether petition for damages only maintain- 
able .] — See Sect. 8, sub-sect. 1, F. (6), ante. 

4721. Petitioner not precluded from recovery.] — 
A husband is not precluded from recovering 
damages from co-resp. by reason of the fact that 
there had been a separation between h ims elf & 
his wife before adultery was committed by her. — 
Gardner v. Gardner & Bamfield (1901), 17 
T. L. R. 331. 

Amioiaiiun : — Consd. Butterworth v. Butterworth & 

held, Collins i\ Collins & Harrison, Barratt v. Barratt & 

Fox, Howell v. Howell & Walker, Adams v. Adams & 

Ward, Ellworthy v. Ellworthy & Ledgard, [19201 P. 12G. 

4722. Separation in consequence of inti- 
macy with co-respondent.] — In a petition by the 
husband for dissolution of marriage claiming 
damages, it appeared that petitioner & his wife 
had entered into a separation deed in consequence 
of her intimacy with co-resp., & that she committed 
adultery with him after the date of the deed ; — 
Held : petitioner was entitled to the same amount 
of damages as he would have been had no separa- 
tion deed been executed. — Izard v. Izard (1889), 
14 P. D. 45 ; 58 L. J. P. 83 ; 60 L. T. 399 ; 37 
W. 11. 496. 

Annotation : — Refd. Evans v. Evans, [1890] 1*. 195. 

4723. Separation caused by wife’s cruelty — 

Adultery destroying hopes of reconciliation.] — 

Upon a husband’s petition for dissolution of 
marriage claiming damages, it appeared that the 
husband A wife separated after a cohabitation 
of only a few months on account of the wife’s 
overbearing & insulting conduct & language 
towards her husband, culminating in actual 
violence to him on more than one occasion. It 
was proved, & not denied, that, rather more than 
a year after the separation, co-resp., who had been 
acting as her solr., committed adultery with resp., 

A that this improper intimacy continued for 
about twelve months ; — Held : notwithstanding 
the separation A the fact that it had been caused 
by the violent conduct of resp. towards petitioner, 
the latter was entitled to some damages ; loss of 
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Sect . 16. — The trial or hearing: Suhsed. 5, E. (b) 
& (c), F. & G. Sect 17 : Sub-sects. 1 d’ 2.] 

“ consortium ” was not the only ground on which 
damages ought to be assessed against a co-resp., 
the fact of co-resp. ’s frequent adultery having 
rendered reconciliation absolutely out of the 
question was a material element for consid ('ration 
in fixing damages ; the jury were entitled to 
consider also, Sc to decide as a matter to be inferred 
from all the circumstances of the case, whether 
resp. Sc co-resp. had not misconducted themselves 
together at a time anterior to the date proved by 
affirmative evidence Sc admitted Sc alleged by 
co-resp. as the first date when adultery took place 
between himself & resp. — Evans v. Evans Sc 
Platts, [1899] P. 195 ; 08 L. J. P. 70 ; 81 L. T. 60. 
Annotations : — Consd. Butterworth v. Butter worth & Kngle- 
fleld, Collins r. Collins & Harrison, Barratt v. Barratt & 
Fox, Howell r. Howell & Walker, Adams v. Adams & 
Ward, Ellworthy r. Kllworthy & Ledgard, 119201 P. 126. 
Refd. Gardner r. Gardner & Bamfiold (1901), 17 T. L. It. 
331. 

4724. Conduct of petitioner after separation 
material — Whether protection & assistance afforded 
to wife.] — Keyse v . Keyse & Maxwell, No. 4715, 
ante. 

(c) Co-Respondent' 8 Bank and Fortune. 

4725. Co-respondent’s means — Damages not 
determined by.] — In an action for crim. con. 
evidence on the part of pltf. to show the amount 
of deft.’s property is not admissible ; but, in an 
action for breach of promise of maniage, it is 
otherwise. — James v. Biddington (1834), 6 C. Sc P. 
589, N. P. 

Annotation : — Held. Butterworth v. Butterworth & Engle - 
Held, Collins v. Collins &: Harrison, Barratt r. Barratt & 
Fox, Howell v. Howell & Walker, Adams v. Adams & 
Ward, Ellworthy r. Ell worthy & Ledgard, [1920 J P. 12C. 

4726. .] — Keyse v. Keyse Sc 

Maxwell, No. 4715, ante. 

4727. .]— D ARBI shirk v Dabbishihe 

& Baird, No. 4717, ante. 

4728. .] — Bikker v. Bikker Sc 

Whitewood, No. 4716, ante. 

4729. .] — Burne v. Burke Sc 

Helvoet, No. 5016, post. 

4730. Wealth used to seduce respondent.] — 

Bell v. Bell Sc Anglesey (Marquis) (1859), 
1 Sw. Sc Tr. 565 ; Sea. Sc Sm. 110 ; 29 L. J. 
P. M. Sc A. 159 ; 1 L. T. 243 ; 8 W. K. 178 ; 104 
E. R. 861, 

Annotaivm : — Consd. Butterworth r. Butterworth A' Engle* 
field, Collins r. Collins K: Harrison, Barratt r. Barratt & 
Fox, Howell v. Howell & Walker, Adams v. Adams & 
Ward, Ellworthy v. Kllworthy & Ledgard, [1920] I\ 126. 

4731. .] — Cowing v . Cowing Sc 

Wollen, No. 4714, ante . 

4732. .] — Butterworth v. Butter- 

worth & Englefield, Collins v . Collins Sc 
Harrison, Barratt v. Barratt Sc Fox, Howell 
v. Howell & Walker, Adams v. Adams Sc Ward, 
Ellworthy v. Ellworthy Sc Ledgard, No. 4676, 
ante . 

4733. Co-respondent’s rank — Factor for con- 
sideration.} — B ell v . Bell & Anglesey (Marquis) 
(1859), 1 Sw. & Tr. 565; Sea. & Sm. 110; 29 
L. J. P. M. Sc A. 159 ; 1 L. T. 243 ; 8 W. K. 178 ; 
J 64 E. R. 861. 

Annotation. :■ — Consd. Butterworth r. Butterworth & Engle* 
field, Collins v. Collins & Harrison, Barratt r. Barratt & 
Fox, Howell r. Howell & Walker, Adams v. Adams & 
Ward, Ellworthy t». Ellworthy & Lcalgard, [1920] P. 126. 

4734. Material in determining capacity to 

pay.} — Burne v . Burne Sc Helvoet, No. 5010, 
post. 

4735. .} — B utterworth v. Buiter- 

worth Sc Englefield, Collins v. Collins Sc 
Harrison, Barratt v. Barratt Sc Fox, Howell 


v. Howell & Walker, Adams v. Adams & Ward, 
Ellworthy v. Ellworthy Sc Ledgard, No. 4676, 

ante. 

4736. Considered when of assistance in 

ascertaining value of wife — Or measuring extent 
of injury to husband.] — Butterworth v. Butter- 
worth Sc Englefield, Collins v. Collins Sc 
Harrison, Barratt v. Barratt Sc Fox, Howell 
v. Howell & Walker, Adams v. Adams & Ward, 
Ellworthy v. Ellworthy Sc Ledgard, No. 4676, 
ante. 

F. Matters in Aggravation and Mitigation. 

See , generally , Damages, Vol. XVII., p. 120, 
Nos. 290 et seq . 

Conduct of parties, sec Sub-sect. 5, D. (df), 
ante. 

Means of co-resp., see Sub-sect. 5, E. (c), ante. 

Loss of wife, see Sub-sect. 5, E. (a), ante. 

4737. Matters in mitigation — Neglect of wife by 
husband.] — Calcraft v. Harborough (Earl), No. 
4000, ante. 

4738. Ill-treatment of wife by husband.] — 

In an action for crim. con. evidence may be given, 
in reduction of damages, that the wife, before the 
criminal intercourse took place, had complained 
of her husband’s treatment of her. — Winter v. 
Wroot (1834), 1 Mood. & R. 404, N. P. 

A n notation : — Betd. Phuner v. Plumer & Bygrave (18f)9), 
Sea. & Sm. 147. 

4739. Worthlessness of wife — Immorality.] 

— Winter v. Henn, No. 2822, aide. 

4740. .] — Darbishire v. Darbi- 

c Sc Baird, No. 4717, ante. 

4741. .] — Butterworth v. 

Butterworth Sc Englefield, Collins v. Collins 
< fc Harrison, Barratt’ v. Barratt Sc Fox, 
Howell v. Howell Sc Walker, Adams v. Adams 
Sc Ward, Ellworthy v. Ellavorthy Sc Ledgard, 
No. 4670, ante. 

Co-respondent ignorant that respondent 
married.} — See Sub-sect. 5, D. (c), ante. 

4742. Matters in aggravation — Marriage settle- 
ments.] — Heaviside v. Lardner (prior to 1860), 
cited 29 L. J. P. M. Sc A. at p. 160. 

Annotation Folld. Bell v. Bell & Anglesey (1860), 29 L. J. 
P. M. & A. 159. 

4743. .] — Qu. : whether the cl. lias 

power to deal with marriage-settlements on a 
decree for dissolution of marriage under Matri- 
monial Causes Act, 1859 (c. 61), s. 5, unless there 
be children of the marriage : Semble : tlic posit ion 
of the husband, as regards the marriage settle- 
ments, may properly be submitted to the jury 
for their consideration in the assessment of 
damages. — Bell v. Bell Sc Anglesey (Marquis) 
(1859), 1 Sw. & Tr. 565 ; Sea. Sc Sm. 110 : 29 
L. J. P. M. Sc A. 159 ; 1 L. T. 243 ; 8 W. R. 178 ; 
164 E. It. 861. 

Annotation Reid. Butterworth v. Butterworth & KngJe* 
field, Collins p. Collins & Harrison, Barratt v. Barratt & 
Fox, Howell r. Howell & Walker, Adams v. Adams 
Wurd, Ellworthy v. Kllworthy & Ledgard, [1920] P. 126. 

4744. Frequency of adultery — Reconcilia- 

tion rendered impossible.] — Evans v. Evans Sc 
Platts, No. 4723, ante. 

4745. Injury to feelings of husband — Blow 

to honour — Hurt to family.] — Butterworth v. 
Butterworth Sc Englefield, Collins v. Collins 
Sc Harrison, Barratt v. Barratt Sc Fox, 
ITowell v. Howell Sc Walker, Adams v. Adams 
Sc Ward, Ellworthy v . Ellworthy & Ledgard, 
No. 4676, ante. 

U. Agreements as to Damages. 

4746. Agreement before trial — Between counsel 
— Whether court bound by.] — (1) The et. is not 
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at liberty to recognise an agreement made between 
the counsel of petitioner & co-resp. in respect of 
the amount of damages to be paid, but is bound 
by the assessment of the jury. 

(2) Where petitioner had entered into a covenant 
binding his estate with the payment of an annuity 
to resp., in the event of her surviving him, the 
ct. directed the annuity, when recovered, to be 
paid for the benefit of the children of the marriage. 
— Calx well v. Call well & Kennedy (1860), 
3 Sw. & Tr. 259 ; 164 E. R. 1274. 

Annotations : — As to (2) Held. Blandfordr. Blandford (1892), 

67 L. T. 392. Generally, Mentd. Lo Sueur v. Le Sueur 

(1876), 1 P. D. 139 : Niboyet v. Niboyot (1878), 4 P. D. 1. 

Extent of authority for counsel to compromise.]— 

See, generally , Barristers, Vol. III., p. 339, 
Nos. 291 et seq . 

4747. Agreement after trial — Whether court will 
sanction.]-— Forster v. Forster & Berridge, 
No. 5846, poet. 

4748. .]— If an order be made that 

the damages be paid to petitioner in the suit, 
there is nothing to prevent him from coming to 
terms with co-resp., & accepting a less sum than 
that assessed. Where there was reason to appre- 
hend that little or nothing would be recovered if 
co-resp. were pressed for the full amount of the 
assessed damages, the ct., on receiving an assur- 
ance that no application would be made on behalf 
of petitioner, who declared his ability & willing- 
ness to maintain the only child of the marriage, 
to alter the settlement, ordered the damages to 
be paid to him, with the view of enabling him to 
come to terms in respect of them with co-resp., 
who was willing to pay part, but unable to pay all. 
— Dale v. Dale & Macdonkll (1867), 15 L. T. 
595. 


{Sect. 17. — FINDING AND DECREE. 

Sub-sect. 1. — Judgments and Verdicts. 

4749. Disagreement of jury on one issue — Jury 
discharged — Validity of discharge — Allegation of 
cruelty.] — (1) The husband petitioned for dis- 
solution of marriage, & prayed damages. Co- 
resp. traversed the adultery, & charged the hus- 
band generally with cruelty to his wife, which 
latter fact might call for the exercise of the dis- 
crcition of the ct. under Matrimonial Causes Act, 
1857 (c. 85). During petitioner’s case, some 

witnesses were asked as to the general terms on 
which he lived with his wife. On the part of 
co-resp. witnesses deposed to certain acts of 
violence committed on the wife by the husband, 
& the* ct. admitted evidence in reply limited to 
those particular acts & occasions. The jury found 
a verdict for petitioner on the issue of adultery, 
assessed the damages at £2,500. On stating that 
they could not agree on the issue of cruelty, they 
weie discharged by the judge ordinary. On 
motion for a new trial, the ct. held that it had 
rightly discharged the jury from giving a verdict 
on the issue of cruelty, as it w r as ultimately a 


question for the opinion of the ct. under Matri- 
monial Causes Act, 1857 (c. 85). If the facts 
ascertained by the verdict are sufficient for the 
ct. to found a decree on, the function of the jury 
is discharged. 

(2) The ct., being of opinion that cruelty was 
not proved against the husband, but being satis- 
fied with his conduct towards his wife, directed 
the damages, after payment of the surplus costs 
of petitioner, if any, to be settled on resp. dum 
casta vixerit , & for life ; after her death, or on 
breach of the above condition, the fund to go to 
the two children of the marriage ; Sernble : 
(3) in some cases the ct. would grant a new trial 
on the ground of excessive damages. — Narracott 
v. Narracott & Hesketh (1864), 3 Sw. & Tr. 
408 ; 4 New Rep. 158 ; 33 L. J. P. M. & A. 132 ; 
10 L. T. 389 : 10 Jur. N. S. 640 ; 12 W. R. 1064 ; 
164 K. It. 1333 ; subsequent proceedings (1865), 4 
Sw. & Tr. 76. 

Annotations : — As to (1 ) Reid. Barnes r. Barnes & Beaumont, 

(18(58), 38 L. J. P. & M. 10. As to (2) Reid. Gladstone i\ 

Gladstone (1876), 1 1*. D. 442. 

4750. Issue not referrable to new Jury 

— Alternatives open to petitioner.] — In a suit for 
dissolution of marriage, brought by the wife by 
reason of the cruelty & adultery of her husband, the 
jury found a verdict for petitioner on the question 
of cruelty, but were unable to agree to a verdict 
on that of adultery, & were discharged. The 
ct. refused to allow the question of adultery 
only to be referred to a new jury, but gave peti- 
tioner the alternative, either to have a rule, 
calling upon resp. to show cause why a decree of 
judicial separation should not be made on the 
ground of his cruelty, or to set down all the 
questions at issue, both adultery & cruelty, for, 
a second trial. — Godrtch v. Godrich (1872), 
L. R. 2 P. & 1). 392 ; 41 L. J. P. & M. 45 ; 26 
L. T. 855 ; 20 W. R. 610. 


Sub-sect. 2. — Decree. 

4751. Decree of nullity — Declaratory sentence.] 

— Heseltine v . Murray (Lady Augusta) (1794), 
2 Add. 400, li. ; 162 E. R. 341 . 

Annotations Consd. Nokes v. Milward (falsely called 
Nokes) (1824), 2 Add. 386. Refd. Sussex Peerage Claim 
(1844), 6 State Tr. N. S. 79. 

4752. Contemplated marriage settlement — 

Property to be in settlor — “ Until said intended 
marriage.”] — By a settlement made in contempla- 
tion of marriage a father transferred £25,000 to the 
trustees of the settlement to be held upon trust 
for him 4 4 until the said intended marriage,” & 
thereafter upon the trusts of the settlement. 
The marriage took place, but afterwards a decree 
absolute was made declaring it “ to be & to have 
been absolutely null & void ” on the ground of the 
husband’s impotence : — Held : 44 until the said 

intended marriage ” meant a valid & effectual 
marriage, & as the marriage had been declared 
null & void db initio, the settlor w T as absolutely 
entitled to the settled funds, under the express 


PART XIII, SECT. 17, SUB-SECT. 1. 

t. Duty of judge to determine issue 
between parties .1 — In an action of 
separation & r aliment brought by a 
wife against her hiiHbaml, the Lord 
Ordinary, after proof, found ono aet 
of cruelty proved which might entitle 
pursuer to decree, hut he superseded 
further consideration of the case in 
order that defender, if so advised , 
might tender to pursuer an uncon- 
ditional undertaking to refrain in 
future from acts of violence, under 


eertiheation that, if he failed to give 
that undertaking, decree of separation 
& aliment would he pronounced. 
Thereafter defender having given the 
required undertaking, the # Lord 
Ordinary dismissed the action : - 

U eld : the Lord Ordinary was bound 
to determine the issue between the 
parties by granting or refusing decree 
of separation & aliment, & the course 
which he had adopted was incompetent . 

-Dawson t*. Dawson, I192. r »j K. C. 
221.— SCOT. 


PART XIII. SECT. 17, SUB-SECT. 2. 

a. Decree of judicial separation — 
On ground of cruelty — Granted when 
divorce decree refused .] — Where a decree 
of divorce is refused on petition by a 
wife, a decree of judicial separation 
on the ground of cruelty proved may 
be sought & granted even though it is 
not asked for in her petition. — Davey 
r. Davey, f1923] 2 W. W. It. 686 ; 4 
D. L. R. 1199 ; 32 B. C. It. 267.— CAN. 

b. Decree nisi — Whether grant td.) 
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Husband and Wipe. 


Sect. 17 . — Finding and decree: Sul) -sects. 2 & 3, A., 

R . & C.] 

trust Jn his favour . — lie Womb well’s Settlement, 
Cleeke v . Menzies, [1922] 2 Ch. 298 ; 92 L. J. Ch. 
18 ; 127 L. T. 295. 

Annotation : — Reid. Nepean (otherwise Leo Warner) r. 

Nepean (1925), 91 L. J. P. 42. 

4753. Decree of Judicial separation — Wife’s 
cruelty — Attachment of condition — Provision of 
alimony.] — The ct. has no jurisdiction to order that 
a husband who obtains a decree of judicial separa- 
tion by reason of his wife’s cruelty, should make 
any provision for her maintenance. — Dart v . 
Dart (1803), 3 Sw. Sc Tr. 208 ; 32 L. J. P. M. & 
A. 125 ; 9 L. T. 23 ; 9 Jur. N. S. 474 ; 11 W. It. 
551 ; 164 E. It. 1254. 

Annotations Expld. Goodden v. Goodden. [1891] P. 395. 

Reid. Goodden v. Goodden, [1892] P. 1. 

4754. Decree nisi — Ground of refusal — Intended 
application for new trial.] — When petitioner in a 
suit for dissolution has obtained the verdict of a 
jury, it is no ground for refusing to make a decree 
nisi that notice of an intended application for a 
new trial has been given. — S tone v. Stone & 
Appleton (1863), 3 Sw. & Tr. 212 ; 32 L. J. P. M. 
Sc A. 117 ; 9 L. T. 24 ; 11 W. It. 809 ; 164 E. R. 
1255 ; subsequent proceedings (1864), 3 Sw. & Tr. 
608. 

Annotations : — Refd. Yeatman v. Yeatinan (1SG4), 33 L. J. 

P. M. & A. 54. Mentd. /?. v. Manning (1883), 12 Q. 1L D. 

241 ; Myers v . Myers, Carpendale, Radford & Thom, 

[1918] 1*. 2G0 ; Butterworth v . Buttcrworth & Engle* 

field, Collins v. Collins & Harrison, Barralt v. Barratt & 

Fox, Howell v. Howell & Walker, Adams r. Adams & 

Ward, Elhvorthy v. EUworthy & Lcdgard, [1920] P. 126. 

4755. Date of decree — Petition amended.] — 

Ambler v. Ambler Sc Hoghton, No. 3651, ante. 

4756. Form of decree — Where petition dis- 

missed — Appeal pending.] — In a case where a peti- 
tion for dissolution of marriage had been dis- 
missed on the ground that petitioner had been 
guilty of connivance, Sc petitioner had appealed 
from that decree to the House of Lords, the ct., 
upon the application of petitioner, inserted in 
the decree the ground upon which the petition 
had been dismissed. — Gipps v. Gippb Sc Hume 
(1803), 2 New Rep. 135; 32 L. .1. P. M. Sc A. 
179 ; 11 W. R. 1063 ; subsequent proceedings 

(1864), 11 H. L. Cas. 1, H. L. 

4757. Evidence as to respon- 

dent’s domicil.] — A wife whose domicil of origin 
was in the State of New York, having married 
in England a husband of the same domicil, obtained 
in France a decree of divorce which was binding 
between the parties in the State of New’ York. 
She subsequently filed a petition for restitution of 
conjugal rights in the English cts., & by her reply 
put resp. to the proof of his domicil Sc of the law 
of his domicil as to the validity of the French 
divorce. Shortly before the hearing . she gave 
notice that she did not intend to proceed with the 
petition Sc did not in fact appear. Resp. was 
allowed to adduce evidence as to his domicil & 
as to the law of his domicil with regard to the 
validity of the French decree of divorce Sc to have 
these facts embodied in the order dismissing the 
petition. — Clark v. Clark (1921), 37 T. L. R. 
815. 

4758. Effect of — On status of parties — 

Marriage undissolved.] — Hulse v. Hulse Sc 
Tavernor, No. 5097, post. i 


4759. -.] — The status of a married 
woman is not affected by the pronouncing of a 
decree nisi for the dissolution of the marriage. 
She continues to be subject to all the disabilities 
of coverture until the decree is made absolute. 
Action for taking goods of pltf. Plea : coverture 
of pltf. at the time of the alleged taking Sc of plea 
pleaded. Prior to the alleged taking a decree 
nisi had been pronounced for the dissolution of 
pltf.’s marriage which was made absolute after 
plea Sc before the trial : — Held : pltf. was still a 
married woman notwithstanding the decree nisi 9 
Sc the plea was proved. — Norman v. Villars 
(1877), 2 Ex. D. 359 ; 46 L. J. Q. B. 679 ; 36 
L. T. 788 ; 42 J. P. 292 ; 25 W. R. 780, C. A. 

* Innotations : — Consd. Stanhope v. Stanhope (1886), 11 

J’. D. 103. Apld. Sinclair v. Foil, [1913] 1 Ch. 155. Reid. 

Ellis v. Ellis (1883), 8 P. D. 188. 

4760. .]— Ellis v. Ellis, No. 

4185, ante. 

4761. Covenant to settle after- 

acquired property.] — Testator, who died in 1824. 
gave property, after certain trusts which deter- 
mined, to his brother S. for life, remainder to the 
children of 8. F., one of the children of S., who 

had acquired a vested interest subject to S.’s life 
interest, married H. On the marriage the husband 
Sc wife covenanted to assign to the trustees of 
the settlement any personal estate which the wife 
or the husband in her right should “ become 
possessed of or entitled to during the coverture.” 
There was issue of the marriage. On May 27, 
1871, a decree nisi for the dissolution of the mar- 
riage was pronounced by the Divorce Ot. On 
Aug. 11, II. Sc F. executed a deed appointing a 
new trustee of their marriage settlement. On 
Oct. 26, S., the tenant for life, died. On Dec. 5, 
tho decree nisi was made absolute. F. married 
again : — Held : the interest of F. in testator’s 
personal estate was not bound by the covenant 
in her marriage settlement. — Re Pearson’s 
Trusts (1872), 26 L. T. 393 ; 20 W. R. 622. 
Annotation : — Consd. & N.F. Sinclair v. Fell, [1913] 1 Cl). 

155. 

4762. .] — By a marriage settle- 

ment dated in 1879, it was expressly agreed that 
if the wife during the then intended coverture, or 
her husband in her right, should at one Sc the same 
time Sc from the same source become entitled to 
any real or personal property of the value of £200 
or upwards the property should be settled. On 
Jan. 12, 1911, a decree nisi for the dissolution of 
the marriage was pronounced. On Jan. 22, 1911, 
the wife became entitled under her mother’s will 
to certain funds which exceeded in value the 
amount mentioned in the settlement. On July 
24, 1911, the decree nisi was made absolute : — 
Held : the funds fell into possession during the 
coverture contemplated by the settlement Sc were 
therefore bound by the covenant to settle after- 
acquired property. — Sinclair v. Fell, [1913] 1 
Ch. 155 ; 82 L. J. Ch. 105 ; 108 L. T. 152 ; 29 
T. L. R. 103 ; 57 Sol. Jo. 145. 

4763. Suit by trustees to administer 

marriage settlement — Whether husband necessary 
party.] — A husband, against whom a decree nisi 
for divorce has been pronounced, is not a neces- 
sary party to a suit instituted by the trustees of 
his marriage settlement against his wife Sc child 
for the purpose of having the trusts of the settle- 


— There Is no provision under the 
divorce law in force in British Columbia 
for granting a decree nisi in the first 

J )lace. — P upj>y v. Purdy (1910), 16 
i. C. It. 493. — CAN. 

c. Grant of simultaneous 

decrees.] — Where husband & wife have 


both claimed a dissolution of the 
marriage, Sc petitioner has established 
bis case, the ct. can nevertheless go on 
& hear the case of resp., &, if this 
is established, grant, simultaneously, 
decrees nisi on the suit of each. — Hall 
v . Hall (1902), 21 N. Z. L. It. 251.- - 
N.Z. 


d. .] — Donald v. Donald 

(J863), 1 Macph. (Ct. of Sess.) 741 ; 35 
So. Jur. 434.— SOOT. 

e. .] — Walker v. Walker 

(1871), 9 Macph. (Ct. of Sess.) 1091 i 
43 Sc. Jur. 477. — SCOT. 

I. Decree for restitution — Form 
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ment administered . — Stephenson v, Strutt 
(1872), 20 L. T. 690 ; 20 W. B. 745. 

4764. Rectification — Place of marriage.] — 

A decree nisi by mistake misstated the place 
where the marriage was solemnised. On motion, 
the ct. ordered it to be amended. — S keats v. 
Skeats & White (1805), 35 L. J. P. Sc M. 47. 

4765. .] — Marshall v, Mar- 

shall, No. 3080, ante . 

4766. -.] — Hampson v, Hampson, 
No. 0008, post. 

Decree absolute — Effect of.] — See Sect. 25, sub- 
scct. 0, post, 

4767. Decree for restitution — Service — Substi- 
tuted service.] — In suits for restitution of conjugal 
rights, substituted service on resp. of the decree 
may be ordered as well as of the petition & the 
demand for return to cohabitation. The divorce 
rules 221 Sc 222, as to service out of the jurisdiction, 
apply to substituted as well as personal service. — 
Palmer v. Palmer, Be Tiiomasson’s Petition, 
[1921] P. 378 ; 90 L. J. P. 301 ; 125 L. T. 804 ; 
37 T. L. R. 807 ; sub norn. Palmer v, Palmer, 
Thomasson v, Thomasson, 05 Sol. Jo. 730. 

Decree absolute.]—- See Sect. 25, post. 


Sub-sect. 3. — Custody of and Access to 

Children. 

A, In General, 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193 ; Matrimonial 
Causes Buies, 1924, r. 73. 

Orders for custody pendente lite.] — See Sect. 9, 
sub-sect. 3, A., ante. 

Orders for custody after decree.] — See Sect. 22, 
sub-sect. 0, A., post, 

li, Jurisdiction of Court, 

See , nou\ Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193. 

4768. To order permanent custody — Whether 
before decree absolute.] — In the interval between 
a decree nisi for dissolution of marriage being 
pronounced & its being made absolute, the only 
order the ct. can make as to the custody of children 
is an interim order, under Matrimonial Causes 
Act, 1857 (c. 85), s. 35. — Cubley v. Cubley & 
Smith (1861), 30 L. J. P. M. & A. 161. 

4769. In proceedings for dissolution — Petition 
dismissed.] — Seddon v, Seddon & Doyle, No. 
4991, post. 


4770. To make interim order — On decree for 
restitution.] — The ct. has power, under Matri- 
monial Causes Act, 1884 (c. 68), s. 6, to make an 
interim order as to custody of the children of the 
marriage, & to save expense will make such an 
order at the time of the pronouncing of a decree 
of restitution of conjugal rights. — Paine v, Paine 
(1902), 50 W. B. 382. 

4771. In restitution suit.] — The ct has no power 
in suits of restitution of conjugal rights, to make 
any order as to the custody of children of the 
marriage. — Chambers v. Chambers (1870), 39 
L. J. P. & M. 56 ; 22 L. T. 727 ; 18 W. R, 528. 

4772. .] — Paine v, Paine, No. 4770, ante, 

4773. In nullity suit.] — Langworthy v. Lang- 
worthy, No. 6057, post, 

4774. In separation suit — Parties resident within 
jurisdiction when suit begun — Though matrimonial 
domicil foreign.] — Armytage v, Armytage, No. 
2321, ante, 

4775. Child over sixteen.] — (1) The ct. has 
power, as between the father & mother, to order 
that one of the parents shall have the custody of 
the child during minority, but it cannot make an 
order against a cl Old of sixteen years of age con- 
trary to the child’s wishes, unless the child is a 
ward of ct. 

(2) Adultery by the wife which justifies a divorce 
ought not to be regarded for all time & under all 
circumstances as sufficient to disentitle her to 
access to, or even to the custody of, her daughter, 
who is under sixteen. The statutory power of 
the ct. in respect of the custody of a child is to bo 
exercised with discretion, Sc the benefit & interest 
of the infant is the paramount consideration Sc 
not the punishment of the guilty spouse. — Stark 
v . Stark Sc Hitchins, [1910] P. 190 ; sub nom, 
Mozley Stark v, Mozlky Stark Sc Hitchins, 79 
L. J. P. 98 ; 101 L. T. 770 ; 26 T. L. B. 194, C. A. 

Annotations -As to (2) Consd. B. v, B., [1924] P. 170 

Reid. Clarke v, Clarke & Lindsay (No. 1) (1913), 57 Sul. 

Jo. 044. r 

4776. When child a ward of court.] — Stark v. 
Stark Sc Hitchins, No. 4775, ante . 


C, When Granted, 

See , now. Guardianship of Infants Act, 1925 
(c. 45), s. 1 ; Matrimonial Causes Rules, 1924, 
r. 73. 

4777. Principles on which court acts — Benefit of 
child.] — Stark v. Stark Sc Hitchins, No. 4775, 
ante. 


of ,} — The Judgment may be for 
restitution of conjugal rights within a 
fixed time, & in default of compliance, 
giving leave to apply to a judge either 
for an order to commit or to fix the 
amount ot alimony. Such judgment 
is one for alimony which can bo 
registered under Judicature Act, 8. 22. 
— O’Leary v. O’Leary, [1923] 1 

W. W. H. 501.— CAN. 

PART XIII. SECT. 17, SUB-SECT. 3.— 

B. 

g. In alimony suit.} — It may bo 
proper in some cases to disregai'd the 
intention of Infants Act that applica- 
tions for tlio custody of children be 
made by petition & not by way of 
statement of claim. But if the 
question of the custody of children 
comes up as a corollary of a judgment 
in an action for alimony it should be 
dealt with as a distinct matter Sc only 
after the question of alimony or no 
alimony has beon determined, other- 
wise thcro is dungor of all the con- 
siderations with rogard to the custody 


of children not being properly taken 
into account. — O’Leary v, O’Leary, 
[1923] 1 W. W. It. 501.— CAN. 

PART XIII. SECT. 17, SUB-SECT. 3.— 

C. 

4777 i. 1‘rinriplrs on which court acta 
— Jienefit of child .] — Where a husband 
has done no WTong & is able Sc willing 
to support his wife Sc child, the ct. 
will not take uway from him the 
custody of his infant child merely 
because the wife prefers to live away 
from him, & because it thinks that 
living with the father apart from the 
mother would he less beneficial to the 
infant than living with the mother 
apart from the father. It must be 
the aim of the ct. not to lay down a 
rule which will encourage the separa- 
tion of parents, who ought to live 
together & jointly take care of their 
children. The discretion given to the 
ct. over the custody of infants, by 
il. S. O. 1897, o. 168, s. 1, is to be 
exorcised as a shield for the wife, where 
a shield is required against a husband 


with whom she cannot properly bo 
required to live ; it is not to be exer- 
cised as a weapon put into the hands 
of a wife with which she may compel 
an unoffending husband to live whero 
she sees fit . — lie Mathieu (1898), 29 
O. R. 54G. — CAN. 

4777 ii. .1— The guiding 

principle for the Ct. in awarding the 
custody" of an infant between parents 
living apart under a separatiou deed 
is the interest of the child.— -Wood r. 
Wood, [1919] 3 W. W. R. 246.— CAN. 

4777 iii. .1 — A wife applied 

for the custody of the children of a 
marriage which had been dissolved on 
her petition on the ground of the hus- 
band’s misconduct. The children had 
for some time been in the husband’s 
custody, wbero they were well cared- 
for & happy. No suggestion of 
immorality or drunkenness was made 
against the wife, but it was shown that 
in the past she had left the children 
very" much to the care of tlio husband. 
The children wore one boy aged ten 
& two gills ugod seven & six : — Held : 
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Husband and Wife. 


Sect . 17. — Finding and decree: Sub-sect. 3, G\, !>., 
E . F. 

4778. Order unnecessary — Children in custody ol 
petitioner — Respondent in America.] — Robotham 
v. Robotham, No. 5467, post . 

4779. — — Respondent in Australia.}^-* 

(I) A. deserted his wife Sc went to Australia in 
Mar. 1854 ; in 1858 the wife filed a petition for 
judicial separation by reason of desertion ; the 
husband was personally served, but gave no 
appearance. The ct. pronounoed for the judicial 
separation, but refused to make any order for the 
custody of children. It seemed unnecessary, as 
they were now in the mother’s custody, & the 
father in Australia. 

(2) Semble : when permanent custody is 
intended to be asked for, it should be inserted in 
the prayer of the petition. — Seymour v . Seymour 
(1859), 1 Sw. & Tr. 332 ; 32 L. T. O. S. 286 ; 7 
W. R. 296 ; 164 E. R, 753. 

4780. On decree of dissolution — Though re- 
spondent entitled to custody at common law — Age 
of child.] — Boyd v. Boyd & Collins, No. 4997, 
post. 

4781. For guilt of wife.] — Bent v. Bent & 

Footman, No. 5394, post . 

4782. Child not to be taken out of jurisdic- 

tion.}--^!) A decree of dissolution of marriage at 
the suit of the wife having been pronounced, the 
ct. directed that, until further order, she should 
have the custody of a child [a boy of seven years 
of age], the only issue of the marriage, that she 
should not remove it out of the jurisdiction with- 
out the permission of the ct. Sc that the father 
should have reasonable access to it. 

(2) Under a post-nuptial settlement, two-thirds 
of the dividends of certain stock, to which the 
wife at the time of the marriage was entitled, 
were settled upon the wife for life for her separate 
use, & the remaining one-third on the husband for 
life, with benefit of survivorship for life, the corpus 
of the fund, after the death of the survivor, to go 
to the issue of the marriage. The ct. directed 
that, until further orders, the husband’s portion 
of the income of the settled property should be 
paid to the wife, Sc in the event of her death in 
his lifetime the whole of the income, until further 
order, should be applied to the benefit of the 
child. — Boynton v . Boynton (1861), 2 Sw. Sc 
Tr. 275 ; 30 L. J. P. M. Sc A. 156 ; 4 L. T. 258 ; 
9 W. R. 620 ; 164 E. R. 1001 ; previous proceed- 
ings (1858), 1 Sw. Sc Tr. 324. 

Annotations: — As to (i)Refd* Chotwynd v. Chetwynd 

(1865), L. R. 1 P. & D. 39. As to (2) Consd. Wigney v . 

Wigney (1882), 7 P. D. 177. 

4783. On decree of nullity.] — Jackson (other- 
wise Macfarlane) v. Jackson, No. 5045, post . 

D . To Whom Custody Given . 

See, now , Guardianship of Infants Act, 1925 
(c. 45), s. 1 ; Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193. 

4784. Discretion of court.] — The jurisdiction as 
to the custody & education of children committed 
to the English & Scottish cts. by Conjugal Rights 
Amendment Act, s. 1861 (c. 86), Sc Matrimonial 
Causes Act, 1857 (c. 85), is identical & very exten- 


sive, Sc involves great responsibility for its judicious 
exercise. We are bound to have regal'd, not to 
any mere technicalities, or hard & fast rules of 
practice, but to the real interests of all the parties 
whom our decision may affect, & to do, for all, 
what may seem most judicious (Lord O’IIagan). 
— Symington v. Symington (1875), L. R. 2 Sc. 
& Div. 415, H. L. 

Annotations : — Consd. Witt v. Witt, 11891] P. 163 ; B. v. B., 

[1924] P. 176. Refd. Handley v. Handley, [18911 P. 124. 

4785. Successful party.] — Hyde v. Hyde, No. 
4803, post. 

4786. If health satisfactory.}— The ct. in 

its decree for a judicial separation, on the ground 
of the husband’s adultery, ordered that the wife 
should have the custody of the children under 
fourteen until they should attain that age, on proof 
that the husband continued the adulterous inter- 
course. The application of the wife for the custody 
of the children was opposed, on the ground that 
she was not of sound mind. The evidence of 
medical men adduced by the parties conflicting, 
& it appearing that they were not much conver- 
sant with affections of the brain, the ct. directed 
a personal examination of the wife by an eminent 
physician, Sc upon his certificate gave her the 
custody of the children.— Duggan v. Duggan 
(1859), 29 L. J. P. M. Sc A. 159 ; 23 J. P. 647. 

4787. Though guilty of connivance.] — In 

a suit for dissolution petitioner had obtained a 
decree nisi, Sc before the decree absolute the 
Queen’s Proctor intervened & charged petitioner 
with connivance, & conduct conducing to resp.’s 
adultery. On an application by resp. for an order 
for the custody of the children, & the payment 
of an allowance for their maintenance, the ct. 
refused to treat it on the same principles as an 
interim order, &, on the ground that the suit had 
gone far enough to convict | resp. of adultery, 
refused to make the order. — Shewell v. She well 
& Fox (1869), 20 L. T. 404. 

4788. Though paternity disputed.] — Peti- 

tioner obtained a decree for a divorce from his 
wdfe, & aj)plied for the custody of two children, 
both of whom w r ere bom during the marriage. 
The elder child was begotten before the marriage, 
& petitioner was not the father of it. Resp. 
contended that the eldest child was illegitimate. 
Sc petitioner was not entitled to its custody. The 
ct. gave petitioner the custody of both children. 
— M. M. (1906), 22 T. L. R. 325. 

4789. Guilty wife.] — Bent v. Bent & Foot- 
man, No. 5394, post. 

4790. Claiming under terms of separation 

deed.] — By a deed of separation a husband & wife 
agreed to live separately for the rest of their lives, 
Sc the husband covenanted to pay to the wife a 
sum of 15*. per week, Sc to permit her to have the 
custody of the children of the marriage, wholly 
freed from his authority, as if she were a feme 
sole. The marriage was afterwards dissolved on 
the ground of the wife’s adultery : — Held : the 
husband’s agreement to permit his wife to have 
the custody of the children ought not to be enforced. 
—Jump v. Jump (1883), 8 P. D. 159 ; 52 L. J. P. 
71 ; 31 W. R. 956. 

Annotations : — Mentd. Saunders v. Saunders & Beck ( 1893 >, 

69 L. T. 498 ; Ollier v. Ollier, [1914] 1*. 240. 


the interest* of the children would be 
best conserved by giving the 'custody 
of the girls to the mother & of the boy 
to the father. — Morton v. Morton 
(1911), 31 N. Z. L. R. 77.— N.Z. 

h. Order unnecessary — Children in 
custody of rrspondeni — Wife granted 
judicial separation. J- A wife was held 
entitled to a judicial separation be 


aliment from her husband on proof ot 
a single act of personal violence fol- 
lowing upon frequent & long continued 
throats, but she was not entitled to the 
custody of a child in pupillarity, there 
being no reason to apprehend danger 
to its health or morals if allowed to 
remain with the father. — S teuart v. 
Steit art (1870), 8 Macph. (Ct. of Sows.) 
821 ; 12 Sc. Jut. 480.— SCOT. 


PART XIII. SECT. 17, SUB-SECT. 3.— 

D. 

4785 i. Successful party .] — When a 
wife obtains a decree for judicial separa- 
tion on the ground of hor husband’s 
cruelty & adultery, & there is nothing 
to impeach hor own conduct, the ct. 
will allow hor to have the custody of 
the children. — Macleod v. Maclkod 
(1871), 6 B. L. It. 318. - 
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4791. Formal custody — Child to be looked 
alter by wife’s parents.]— Pryor v. Pryor, Cowie 
& Macdonald, No. 3581, ante . 

Compare Sect. 22, sub-sect. 0, post . 

E. Variation or Rescission . 

4792. Grounds for — Wishes of child over sixteen.] 

— Stark v. Stark & Hitchins, No. 4775, ante . 

4793. Jurisdiction.] — Kobotiiam v. Robotham, 
No. 5407, post. 

F. Declaration of Unfitness of Guilty Parent. 

(a) Conduct of Respondent Justifying Order. 

See Guardianship of Infants Act, 1880 (c. 27), 
s. 7. 

4794. General rule — Aggravated misconduct.] — 

Upon a wife’s petition for judicial separation on 
Die grounds of her husband’s desertion & adultery, 
the ct. will require very strong evidence of the 
aggravated character of the conduct of the hus- 
band before making an order, under Guardianship 
of Infants Act, 1 880 (c. 27), s. 7, that he is a person 
unfit to have the custody of his children. — 
Woolnoth v. Woolnoth (1902), 80 L. T. 598 ; 18 
T. L. K. 453 ; 40 Sol. Jo. 359. 

4795 . .]— 1 The ct., on granting, at the 

instance of a husband, a decree* of divorce by 
reason of the misconduct of the wife, refused to 
make a declaration under Guardianship of Infants 
Act, 1880 (c. 27), s. 7, that the wife was unlit to 
have the custody of the children, there being no 
aggravated circumstances. — Bagnall v. Bagnall 
& Hobbs (1910), 20 T. L. It. 059; 54 Sol. Jo. 
738. 

4796. Adultery with aggravated cruelty.] — 

Skinner v. Skinner, No. 4810, post. 

4797. Violence to petitioner — Ill-treatment of 
child.] — The ct., while declining to lay down any 
general principles which should guide the ct. in 
making, or refusing to make at the suit of a suc- 
cessful petitioner, a declaration under Guardian- 
ship of Infants Act, 1880 (c. 27), s. 7, to the effect 
that resp. is a person unlit to have the custody 
of the child or children of the marriage, made such 
a declaration in a suit by the wife for judicial 
separation on the ground of cruelty, where the mis- 
conduct proved included the taking of the only 
child of the marriage, an infant at the time under 
a year old, out of the house in its nightdress, & 
of threats culminating in a murderous assault 
ui)on petitioner & her mother, for which resp. 
was sentenced to a term of penal servitude. — 
Handford v. Handford (1890), 63 L. T. 256. 

4798. .] — YVebley v. Webley, No. 

4802, post. 

4799. Gross misconduct — Child not ill-treated.] — 

The ct. appended to its decree for judicial separa- 
tion, grantod upon the ground of gross misconduct 
on the husband’s part, a declaration in terms of 
Guardianship of Infants Act, 1860 (c. 27), s. 7, that 
he was a person unfit to have the custody of the only 
child of the marriage, a girl, notwithstanding the 
fact that all the witnesses concurred in saying that 
resp. was very fond of his child, & had never been 
cruel in any way to her personally. — Hitchings 
v. Hitciiings (1892), 07 L. T. 530. 


4800. Adultery & desertion.] — Woolnoth v. 
Woolnoth, No. 4794, ante. 

4801. Sodomy.]— C. v. C. (1905), 22 T. L. R. 20. 

(6) Rescission of Order . 

4802. On ground of reformation — Onus of proof.] 

— The wife petitioned for a judicial separation on 
the ground of her husband’s cruelty, & she also 
prayed that the ct. would append to the decree a 
declaration, in terms of Guardianship of Infants 
Act, 1880 (c. 27), s. 7, that resp. was a person 
unfit to have the custody of the children of the 
marriage. The cruelty proved w r as, substantially, 
that resp. pinched & kicked petitioner, & threw' 
cold water over her, & told her that he did so in 
order to make her miscarry. One of the children 
was in bed with her at that time. Resp. put 
petitioner out of the house at night in her night- 
dress ; it was then raining ; the children were 
very frightened & screamed, & a policeman after- 
wards went to the house & fetched them away, 
& took them to a neighbour’s house, in which 
petitioner had sought refuge. Resp. on many 
occasions ill-used the children & made them cry, 
he made use of filthy language in their presence, 

used epithets to one of the children about peti- 
tioner, or to petitioner in presence of that child, & 
the boy afterwards used those epithets to peti- 
tioner : — Held : resp. was a person unfit to have 
the custody of the children ; & the effect of 

declaring him so to be under Guardianship of 
Infants Act, 18S6 (c. 27), s. 7, was merely to put 
upon him the onus of affirmatively proving himself 
a reformed character, fit to be entrusted with 
the children’s custody, in case of any application 
which might be made in respect of their custody 
after petitioner’s death. — Webley v. Webley 
(1891), 04 L. T. 839. 

Annotation : — Folld. Hitchings r. Hitching* (1S92). 07 

L. T. 530. 

A 

G. Access. 

4803. Guilty father — Boy of thirteen.] — 

Guardianship for nurture continues until a child 
attains the age of fourteen. Until that age the 
child cannot exercise his own choice as to quitting 
or remaining with his father. The ct., in its 
decree for a judicial separation, on the ground of 
the adultery of her husband, on proof that the 
husband continued to live in adultery & that the 
child of the marriage, a boy aged thirteen, resided 
with him, there being no imputation on the wife, 
ordered that she should have the custody of the 
child until the age of fourteen, provision being 
made for the husband having access to it. — Hyde 
v. Hyde (1859), 29 L. J. P. M. & A. 150 ; 23 
J. p. 471. 

Annotation: — Folld. Duggan r. Duggan (1859), 29 L. J. 

P. M. & A. 159. 

4804. Boy of seven.] — Boynton v. Boyn- 

ton, No. 4782, ante. 

4805. Guilty mother.] — After a decree nisi for 
dissolution of marriage on the ground of the wife’s 
adultery, the ct. will not order that she have access 
to the children of the marriage. — Clout v . Clout 
& Hollebone (1801), 2 Sw. & Tr. 391 ; 30 L. J. 
P. M. & A. 170 ; 5 L. T. 139 ; 104 E. R. 1047. 
Annotations: — Consd. 13. v. 13. , [1924] P. 176. Reid. Bent 

PART XIII. SECT. 17, SUB-SECT. 3. 

G. 

4805 i. Guilty mother.)- -When the 
marriage lb dissolved on account of 
the adultery of the wife, she is not 
entitled to have access to the children 
of the marriage. — K elly v. Kelly & 
Saunders (1870), 5 B.L. R. 71.—IND. 


PART XIII. SECT. 17, SUB-SECT. 3. 

E. 

k. liight of parties to action to 
apply for .) — Where In a final decree of 
separation or divorce provision has 
been made with respect to the custody, 


maintenance & education of the pupil 
children of the marriage : — Held : it is 
Incompetent for either party to apply 
in the action for an alteration of such 
ro vision unless right to apply has 
een reserved in the decree. — Zander- 
son v . Sanderson, [1921] S. C. 686 : 
58 Sc. L. R. 476.— SCOT. 
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Sccl. 17. — Finding and decree : Sub-sect. 3, O. & H. ; 

i. 4 & 5. Sect 18 : Svb-sects. 1 cfc 2.] 

v. Bent & Footman (1861), 80 L. J. P. M. & A. 175 ; 

Handley v. Handley & Wroughton (1890), 39 W. It. 97. 

4806. .] — Bent v. Bent & Footman, No. 

5394, post 

II . Practice and Procedure . 

4807. Whether must be specially prayed in 
petition.] — Seymour v. Seymour, No. 4779, ante . 

4808. .] — The ct. wUl not, at the hearing 

of a suit, order that petitioner have the custody 
of the children of the marriage unless the petition 
prays for such custody. — Boddy v. Boddy to 
Grover (1800), 30 L. J. P. M. & A. 103. 

4809. On motion to make decree absolute — 

Notice of intention to apply given to respondent.] — 
The ct. will grant custody of children on the 
motion for making a decree nisi absolute without 
petition, notice having been given previously to 
the other side of the intention to apply for such 
custody. — Davies v . Davies (I860), 15 W. It. 

4810. Service of notice of application — Where 
respondent does not appear.]-- The ct., having 
found resp. guilty of adultery to cruelty [of an 
aggravated character] pronounced a decree nisi 
dissolving the marriage, to upon the application 
of counsel for petitioner, & upon proof of the 
service, by posting a registered letter containing 
a notice of this application, upon resp. made an 
order declaring resp. to be a person unfit to have 
the custody of the children of the marriage, in 
terms of Guardianship of Infants Act, 1880 (c. 27), 
s. 7. — Skinner v. Skinner (1888), 13 P. D. 90 ; 
57 L. J. P. 104 ; 58 L. T. 923 ; 52 J. P. 400 ; 30 
W. It. 912. 

Annotation : — Distd. Woolnoth v. Woolnoth (1902), 18 

T. L. Ii. 453. 

4811. Evidence in support of application — At 
hearing of principal petition — Must be admissible 
in cause.] — The ct. will not, at the hearing of a 
cause, entertain an application for the custody 
of children if it is founded upon evidence not 
admissible in the cause, nor an application for 
permanent alimony. They should be made on a 
motion day. But at the hearing the ct. may direct 
that petitioner have the custody of children until 
further order, if the facts proved in the cause 
would warrant such an order, e.g . if the adultery 
of resp. be proved. — Wallace v. Wallace (1802), 
32 L. J. P. M. to A. 34 ; 8 Jur. N. S. 1082 ; 11 
W. B. 30. 

4812. Order for custody until further order — 
When granted.] — Wallace r. Wallace, No. 481 1, 

ante. 

4813. Inquiry as to fitness of parent — Allegation 
of insanity.] — Duggan v . Duggan, No. 4780, ante. 


Sub -sect. 4. — Order for Damages. 

4814. Peremptory order — Inability of co-re- 
spondent to pay apprehended.] — Where damages, 
awarded by a jury against co-resp. in a suit by the 
husband for dissolution had been ordered to be 
paid to petitioner, to it appeared that he was in 
danger of losing them, the ct. ordered they should 
be paid within ten days after the service of the 
order. — Bent v. Bent & Footman (1801), 30 
L. J. P. M. to A. 189 ; 5 L. T. >20 ; 10 W. R. 
448. 

4815. .] — In a suit by the husband 


for dissolution of marriage on the ground of the 
wife’s adultery, damages to the amount of £500 
were assessed against co-resp. The ct. granted a 
decree nisi & condemned him in costs. On affi- 
davits, showing that co-resp. was removing his 
effects, to evading service of a peremptory order 
for payment of the damages, the ct. allowed a 
writ of fi. fa. to issue forthwith, without requiring 
personal service of the order. — Pritchard v. 
Pritchard & Bean (1870), L. R. 2 P. & D. 53 ; 
39 L. J. P. & M. 40 ; 22 L. T. 029. 

Annotation : — Refd. lie Muirhead, Ex p. Muirhead (1876), 

2 Ch. D. 22. 

4816. Bankruptcy of co-respondent — Payment 
into court ordered — Rescission of order — Payment 
to petitioner.] — Damages having been given against 
a co-resp., an order was made that the amount 
should be paid into the registry of the ct. within 
a certain time. Before such order had been made, 
the co-resp. became a bkpt., to a trustee of his 
property was appointed. The damages were not 
paid into the registry, nor could they be proved 
under the bkpey. In order to facilitate the latter 
step, the ct. rescinded its former order, to directed 
that the damages should be paid to petitioner 
himself. — Patterson v. Patterson to Graham 
(1870), L. It. 2 P. to D. 189 ; 40 JL. J. P. to M. 5 ; 
23 L. T. 508 ; 19 W. It. 232. 

Annotations : — Dbtd. lie Muirhead, Ex p. Muirhead (1876), 

2 Ch. D. 22. Consd. lie O 'Gorman, Ex p. Bale, 11899 J 2 

Q. B. 62. 

4817. Rescission of decree nisi — Intervention of 
King’s Proctor — Effect on order for damages.] — 

Ravenscroft v . Ravenscroft to Smith, No. 4833, 
post. 

4818. .] — When a petitioning 

husband has by concealing his own adultery 
obtained a decree nisi to an award of damages to 
costs against co-resp. the rescision of the decree 
on the intervention of the King’s Proctor involves 
setting aside tho award of damages & costs. — 
Baldwin v. Baldwin to Stowkll (1919), 35 
T. Ij. R. 010. 

4819. Decree nisi refused — Although damages 
awarded.] — Story v. Story to O’Connor, No. 347 1 , 
ante. 

4820. Co-respondent out of jurisdiction — Sanction 
by court of voluntary payment.] — The ct. 

sanctioned the voluntary payment of a sum of 
money in lieu of damages by a co-resp. who was 
not subject to the jurisdiction of the ct. — Lucas 
v. Lucas to Georg etti (1909), 25 T. L. li. 248. 

Enforcement — Against representative of co- 
respondent .] — See Executors, Vol. XXIV., p. 033, 
No. 0598. 

Process of execution.] — See Nos. 5905, 

5901—5900, post. 

Payment into court .] — See No. 5905, post. 


Sub-sect. 5. — Order for Costs. 

See Sect. 18, post. 


Sect. 18.— ORDER FOR COSTS. 

Sub-bect. 1. — In General. 

4821. Abatement of suit — Death of husband or 
wife — Application for wife’s costs — Court cannot 
entertain.] — A suit by the wife against her husband, 
having abated by the wife’s death ; the ct. will 

incurred. — U lknnie v. Glennie (1863), 
1 Ch. Oh. 155.— CAN. 


PART XIII. SECT. 18, SUB-SECT. 1. incurred .] — The test as to allowance 

of costs appears to bo whether 
1. When made — Costs not vexaiiously I or not they have been vcxatlously 
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not, at the petition of the Proctor, direct the 
costs incurred by the wife to be paid by the hus- 
band. — Cheale v. Cheale (1828), 1 Hag. Ecc. 
374 ; 162 E. R. 617. 

4822. .] — Maconochie v. 

Maconochie, Maconochie v. Maconochie So 
Blake, No. 4678, ante . 

4823. Postponement of order — Until final verdict 
— Intervention of King’s Proctor.] — In a suit for 
dissolution by the wife, a decree nisi had been 
pronounced. The Queen’s Proctor intervened, So 
charged petitioner with adultery. The ct. refused 
to postpone the payment of the wife’s costs by 
the husband until the result of the Queen’s 
Proctor’s intervention was known. — Gladstone 
v. Gladstone (1875), L. R. 3 P. So I). 260 ; 44 
li. J. P. So M. 40 ; 32 L. T. 404. 

Annotation : — Reid. Butler v. Butler (1890), 15 P. D. 120. 

4824. .] — Where there were 

cross-petitions for dissolution So the wife had 
succeeded in obtaining a decree nisi, & the 
Queen’s Proctor subsequently intervened, So an 
application was made on behalf of the wife for the 
payment out to her solicitor of a sum of money 
paid into the registry by the husband to secure 
the wife’s costs of both trials : — Held : having 
regard to r. 201 of the Rules So Regulations of the 
Divorce Court, the whole question of costs must 
be postponed until the questions raised by the 
Queen’s Proctor’s intervention were decided, So 
the decree either made absolute or dismissed. — 
Btjtlkr v. Butler, Butler v. Butler So Burn- 
ham (1889), 14 P. I). 160; 59 h. J. P. 71 ; 38 
W. R. 272. 

4825. Form of order — Terms to be stated — Not 
“ usual order for wife’s costs.”] — Betton-Brigiit 
v . Betton-Brigiit, No. 4952, post . 


Hub-sect. 2. — Discretion of Court. 

4826. Costs within discretion of court.] — Wells 
i? . Wells So Cotta m, No. 4865, post. 

4827. .] — Jones v. Jones, No. 2320, ante. 

4828. .J- -Russell v. Russell, No. 4307, 

ante. 

4829. .] — -Palmer v. Calmer So Stockley, 

No. 4 961 , post. 

4830. .] — Bitrne v. Burne So Helvokt, 

No. 5016, post. 

4831. .] — Butterworth v. Butterwortii 

So Englefield, Collins v. Collins So Harrison, 
Barratt v. Barr ATT Sc Pox, Howell v. Howell 
So Walker, Adams v. Adams So Ward, Ell- 
worthy v . Ellwortiiy So Ledgard, No. 4676, 
ante. 

4832. Absolute discretion.] — By Matri- 

monial Causes Act, 1857 (c. 85), s. 51, the ct. which 
hears the suit has absolute authority over costs, So 
no appeal as to costs only lies. The settled prac- 
tice of the ct. is, that the wife, if she fails, will not 
bo entitled to taxed costs beyond the sum of 
money paid into ct. by the husband at the order 
of the registrar. In the present case the ct. 


rejected a motion for an order on the husband to 
pay the balance of the wife’s taxed costs above 
such sum of money paid into ct., So condemned the 
wife’s solr. in costs of the motion. Qu. : whether, 
if dissatisfied with the registrar’s order, the wife’s 
solr. ought not then to have applied to the judge 
ordinary to vary such order. — Glennie v . Glennie 
So Bowles (1863), 3 Sw. So Tr. 109 ; 7 L. T. 696 ; 
164 E. R. 1214. 

Annotations : — Refd. Allen v. Allen & Bell, [1891] P. 248 ; 

Brown e. Brown, [1915] P. S3. 

4833. -.] — In a husband’s suit for dis- 
solution, the jury found that his wife had com- 
mitted adultery with one of co-resps., So assessed 
the damages at £100. The ct. pronounced a 
decree nisi, but, before it was made absolute, the 
Queen’s Proctor intervened, So charged the 
husband with adultery, connivauce, So collusion. 
The issue of adultery, which was of a very pro- 
fligate character, was proved against the husband, 
whereupon the ct. reversed the decree nisi, in- 
cluding that part which condemned the co-rcsp. 
in costs, So intimated that it would make no order 
on him to pay the damages. The ct. lias a com- 
plete discretionary power over costs So damages, 
So the verdict of the jury gives the petitioner no 
indisputable right to the damages assessed. 

The question of costs is one entirely within the 
discretion of the ct. It is a question which must 
depend upon the circumstances of each case. 
Without going fully into the matter, it is obvious 
that there may be a case in which, although the 
husband may have committed an act of adultery, 
(he ct. would hold that he is entitled to recover 
his costs against co-resp., whose adultery had been 
established ; on the other hand, there may be 
cases in which the ct. would come to the conclusion 
that petitioner’s conduct was so bad that he ought 
never to have come to the ct., So therefore that 
co-resp. ought not to be condemned in costs 
( per Our.). — Ravenrcroft v . Ravenscroft So 
Smith (1872), L. R. 2 P. So D. 376 ; 41 L. J. P. So M. 
28 ; 26 L. T. 265 ; 20 W. R. 448. 

An notations Apia. Yowoll v. Yowoll, So Trash & Burleigh 

(1875), 21 \V. JL 59. Refd. Bernstein v. Bernstein, [18931 

4834. Hyde v. II yd e So Eellg ate, 
No. 4845, post. 

4835. — .] — (1) Matrimonial Causes Act, 

1857 (c. 85), s. 31, gives the ct. an absolute dis- 
cretion as to costs. 

(2) It is an established rule not to award costs 
in favour of a husband petitioning for a divorce 
against a co-resp. who had no knowledge that 
resp. was a married woman ; hut is too broad a 
statement of the rule to say that co-resp. must 
have such knowledge at the time he first mis- 
conducted himself. In a case where adultery 
after knowledge is established the ct. is not pre- 
cluded from awarding costs by mere fact that 
co-resp. has also committed adultery at a date 
before he had knowledge. 

(3) In a case where the proof of such prior mis- 
conduct depended only on confession the ct. gave 
costs against co-resp. — N orris v. Norris So Smith, 


PART XIII. SECT. 18, SUB-SECT. 2. 

4826 i. Costs within discretion of 
court .] — In divorce proceedings whore 
a wife brings an unsuccessful appeal, 
her costs of the appeal arc in the 
discretion of the ot. — Moses v. Moses 
(1920), 27 C. L. It. 490.— AUS. 

4826 ii. .] — Whero in an action 

of divoroe a wife has boen unsuooossful 
in the Outer-House, & then presents a 
reclaiming note, the question whether 


she is entitled to her expenses, if she 
is again unsuccessful, must depend 
on whether tho case was a fair one to 
bring before the ot. — Thomson v. 
Thomson, [1908] S. O. 179 ; 45 

Sc. L. It. 95 ; 15 S. L. T. 503.— SCOT. 

4826 iii. .] — A lady possessing a 

considerable private fortune brought 
an action of divoroe for adultery against 
hor husband, in which tho Lord 
Ordinary assoilsied defender, & on a 


reclaiming note the Division adhered. 
Defender was awarded only half his 
expenses in tho Outer-House, on tho 
ground that his oonduot had been so 
indiscreet as to afford reasonable 
cause for suspicion, but, as in tho 
Inner-House he was defending a judg- 
ment in his favour, ho was awarded the 
full expenses of the reclaiming note. — 
Bknnet Clark v. Bjcnnet Clark, 
ri909] S. C. 591 ; 4G Sc. L. It. 529 ; 
1 S. L. T. A 15. — SCOT. 
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Sect. 18. — Order for costa: Sul) -sect a. 2 ti* 3, A . 

[3918] P. 129 ; 87 L. J. P. 119 ; 118 L. T. 507 ; 
34 T. L. R. 224 ; 02 Sol. Jo. 585. 

Annotations : — Consd. Sweeting v. Sweeting & Rowlands 

(1919), 36 T. L. R. 15 ; Butterworth v. Butlorworth & 

Englefleld, Collins v. Collins & Harrison, Barratt v. Barratt 

& Fox, Howell v. Howell & Walker, Adams v. Adams 8c 

Ward, Elhvorthy v. Kllworthy 8c Ledgard, 11920] 1\ 126. 

Folld. Bume v. Burne 8c Helvoet, [1920] P. 17. 

4836 . Judicial discretion.] — Gibbs v. Gtbbs 

& Heathcote, No. 5024, post . 

4837. Exercise of discretion — Conduct of all 
parties.] — (1) It is no ground for a newt-rial that 
the judge in his summing-up did not give as much 
weight to some parts of the evidence as they may 
have deserved. 

(2) The exercise of the discretion as to costs 
vested in the ct. by Matrimonial Causes Act, 1857 
(c. 85), s. 34, depends upon the opinion of the ct. 
as to the conduct of all the parties in each case ; 
6c even if it is proved that eo-resp. knew resp. to 
be a married woman when the adultery was com- 
mitted. it does not necessarily follow that he will 
be condemned in the whole of the costs. Where a 
resp., in her answer, charged petitioner with wilful 
neglect 6c misconduct, & that charge was negatived 
by the verdict of the jury, 6c a decree was granted 
on the ground of her adultery with co-resp. & with 
another person who w T as not a party to the suit, 
the ct., being of opinion that the conduct of 
petitioner had been such as to invite reasonable 
challenge, refused to condemn co-resp. in the whole 
of the costs of the suit, 6c condemned him in those 
costs only wliich had been incurred in proving 
resp.’s adultery with him. — Codrington v. Coi>- 
rington 6c Anderson (1805), 4 Sw. <te Tr. 03 : 34 
B. J. P. M. 6c A. 00 ; 11 Jur. N. S. 2S7 ; 13 W. R. 
527 ; 104 E. R. 1439. 

4838. Whether restricted — By insertion in 

petition of claim for damages.] — (1) The insertion 
in a petition of a claim for damages does not 
deprive the ct. of the power to make such order as 
to costs as may seem just, given by Matrimonial 
Causes Act, 1857 (c. 85), s. 51. 

(2) On the trial of an issue of adultery the 
alleged adulterer was called as a witness, 6c simply 
denied the charge without entering int-o any 
details or offering any explanation of ids conduct. 
The jury were unable to agree upon their verdict, 
& the issue was tried a second time. On the 
second trial the alleged adulterer was again ex- 
amined, 6c, besides denying the adultery, entered 
into full details 6c explained his conduct. The 
jury found that he was not guilty of the charge. 
The ct. refused to condemn petitioner in his costs 
on the ground that by his suspicious conduct 6c by 
his reticence on the lirst trial, he had contributed 
to put petitioner to the expense of a second trial. — 
West v . West 6c Parker, West v. West (1870), 
L. R. 2 P. 6c D. 196 ; 40 L. J. P. 6c M. 11 ; 23 L. T. 
786 ; 19 W. R. 392. 

4839 . Agreement between husband & 

wife.] — Weekes v. Weekes, Weekes v. Weekes 
& Marshall (1905), 21 T. L. R. 227. 

4840. Allowance of wife’s costs.] — Butler v . 
Butler, No. 5216, post. 

4841 . Where wife has separate property.] — 

In a suit for the restitution of conjugal rights, the 
wife having a separate property of her own, is 
liable to pay her own costs. 

Under the circumstances of this case . . . the 
husband ought not to pay the wife’s costs : in the 
general course the husband pays costs because he 
is supposed to have a fortune & the wife nothing 


but what she had from him ; but hero the case is 
directly the reverse (Sir George Lee). — Holmes 
v . Holmes (1755), 2 !Lee, 90 ; 2 Hag. Con. 205, n. ; 
161 E. R. 274. 

Annotations: — Folld. Davis v. Davis (17S9), 2 Hag. Con. 

204, n. Distd. Beovor v. Beevor (1809), 3 Phillim. 261. 

4842. .] — D’ Aguilar v. D’ Aguilar, 

No. 4064, ante. 

4843. .] — Robinson v. Robinson & 

Lane, No. 2777, ante. 

4844. .] — Jones v. Jones, No. 2320 , 

ante . 

4845. .] — On a motion to condemn a 

wife, resp. in divorce proceedings, in costs incurred 
by her husband in those proceedings 6c in en- 
deavouring to enforce an order made against her 
in favour of petitioner for the custody of the 
children of the marriage, 6c for disobeying which 
she had been declared to be in contempt, the ct. 
refused to receive affidavits which had been filed 
by her, in which she gave an illusory address or 
no address at all, 6c proceeded upon petitioner’s 
uncontradicted affidavits to deal with the motion. 
The ct. has absolute discretion to make such order 
as to costs as to it may seem just, 6c the ct. will 
not inquire whether, at the time the wife com- 
mitted t-lie wrongful act, she had or had not any 
separate estate, but will only consider what is 
just at the time when it has to arrive at a decision ; 
6c if the ct. finds that at that time there is property 
of the guilty wife upon which an order for costs, 
if made, can operate, the guilty wife, like any 
other unsuccessful litigant, will be condemned in 
costs. — Hyde v. Hyde 6c Fellgate (1888), 59 
L. T. 523. 

— See, generally , Sub-sect. 3, E., post. 

4846. Costs against co-respondent.] — ( 1 ) The 
question of condemning co-resp. in costs is entirely 
in the discretion of the ct. 

(2) If a co-resp. who has misconducted himself 
with a woman in ignorance of the fact that she 
was a married woman continues to live in adultery 
with her after being informed of that fact, he wiil 
not necessarily be condemned in cost s. — Robinson 
v. Robinson 6c Wilson (L898), 78 L. T. 391 ; 14 
T. L. R. 363. 

A nnoUti ion : — Folld. Burne r. Burne & Helvoet, [1920 J P. 17. 

4847. .] — Langrick v. Langriok 6c Fun- 

nell, No. 4684, ante. 

4848. Statutory discretion.] — The awarding 

of costs against a co-resp. is in the statutory dis- 
cretion of the ct., & the rule of practice that has 
obtained, that costs should not be awarded 
against a co-resp. who is not proved to have been 
aware that resp. was a married woman, is of ques- 
tionable justice. In the exercise of its discretion 
the ct. awarded damages & costs against a co-resp. 
who, unaware that resp. was a married woman, 
was reckless 6c indifferent whether she was married 
or not. 

Though there has grown up a practice in the 
Divorce Ct. not to condemn a co-resp. in costs 
unless it is proved that he knew that resp. was a 
married woman, that practice does not override 
the general discretion given to the judge by statute 
to give costs in such a case if the circumstances 
make it reasonable. A similar rule as to damages 
is well established. — Smith v. Smith 6c Reed, 
[1922] P. 1 ; 91 L. J. P. 9 ; 126 L. T. 350 ; 38 
T. L. R. 57. 

4849. Application for costs — Application out of 

time.] — Conradi v. Conradi 6c Flashman, No. 
5057, post. 

4850 . .] — Somerville v. Somerville 

& Webb, No. 5058, post. 
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Sub-sect. 3. — Between Husband and Wife. 

A. In General . 

See Matrimonial Causes Rules 1924, rr. 91-93. 

Discretion of court .] — See Sub-sect. 2, ante . 

4851. Husband liable for wife’s costs.] — Tn a 
suit for nullity of marriage brought by the husband, 
a de facto marriage being admitted, the husband is 
to bear the expenses of the wife. — B ird (alias 
Bell) v. Bird (1753), 1 Lee, 209 ; 161 E. R. 78. 

Annotations : — Refd. Miles v. Chilton (1819), 1 Hob. Keel. 

084 ; Foden v. Foden, [181)4] I\ 807. 

4g52, .] — In a matrimonial cause, a husband 

is liable to pay the costs of the wife.— F itzgerald 
v . Fitzgerald (Lady) (1754), 1 Lee, 019; 101 
E. R. 237. 

4853. .] — Holmes v. Holmes, No. 4841, 

ante, 

4854. -- — D’Aguilar v. D’Acuilar, No. 

4004, ante, 

4855. — -Beevor v. Beevor, No. 1918, 
post, 

4856. .] — Brown v. Brown, No. 5043, post, 

4857. .] — Fyler v, Fyler, No. 4919, post. 

4858. .] — Brittain v. Brittain & Camp, 

No. 4010, ante. 

4859. Unless wife has separate property.] — 

The husband liable to the costs of the wife, unless 
she has a separate income suilicient both for her 
own support, & for the payment of her costs. — 
Belcher v. Belcher (1830), 1 Curt. 444; 103 
E. R. 150. 

4860. .] — The ct. refused to tax the 

costs of the wife against the husband, lie being 
possessed of no property whatever, Sc having been 
shortly before discharged from prison, as an 
insolvent debtor, although not proceeding in 
formd pauperis , but declined, at his prayer, to 
appoint a day for hearing the cause. 

it is the general practice, that the husband must- 
pay the costs incurred by the wife ; but that rule 
is liable to some modifications ; where, for instance, 
the wife has a separate income (Dr. Lushington). 
—Walker v. Walker (1837), 1 Curt. 5(50 ; 1G3 
E. R. 190. 

lanotations : - Consd. Ward r. Ward (1859), I Sw. & Tr. 

484 : Hep worth r. llcjmortli (ISGl), 2 8\v. & Tr. 411. 

Reid. Bishop r. Wild boro (1855), 1) Moo. I*. C. ('. 408; 

Sprat i v. Sprat.L (1857). Den. & Sw. 270. 

4861. .] — (1) It is a rule of the Divorce 

Div. that a wife cannot be condemned in costs 
unless it is shown that she has separate (‘state. 

(2) This rule is equally applied where the King’s 
Rroctor has obtained on motion the rescission of a 
decree nisi granted to a wife petitioner.- -Morels 
v. Morris (1915), 112 L. T. 999 ; 31 T. L. R. 217. 

$ee, further , Sub-sect. 3, E., post. 

4862. Although co-respondent condemned 
in all costs — Recovery from co-respondent unlikely.] 
— Evans v. Evans & Robinson. No. 4948, post. 

4863. Interlocutory motion — Made or op- 

posed unsuccessfully.] — Hkpworth v. IIepwortii, 
No. 4209, ante. 

4864. Decision adverse to wife — No separate 

property.] — Jones v. Jones, No. 2320, ante. 

4865. Nullity suit by father of husband — No 
reasonable defence by wife.] — Petitioner, father of 
a de facto husband, sued for decree of nullity by 
reason of undue publication of banns. The de 
facto wife defended the suit, the issue in which was 
tried by a jury, who found a verdict against her 
& the ct. made a decree of nullity. On motion to 


condemn the husband in the wife’s costs : — Held : 
Matrimonial Causes Act, 1857 (c. 85), s. 51, gave 
the ct. power so to do, if the circumstances of the 
case warranted it ; but as the wife, by not going 
into the witness box, had shown that she had no 
reasonable ground of defence to lay before the 
jury, her costs were not made necessary by the 
conduct of the husband, & rejected the motion. — 
Wells v. Wells & Cottam (1804), 3 Sw. <fc Tr. 
593; 11 L. T. 318; 10 Jur. N. S. 1208; 104 
E. R. 1105 ; sub nom. Wells v. Cottam (falsely 
called Wells) & Wells, 34 L. J. P. M. & A. 12 ; 

13 W. R. 279. 

Liability of husband’s representative.] — See 

Executors, Vol. XXIV., p. 032, Nos. 0595-0597. 

B. Petition by Wife. 

See Matrimonial Causes Rules, 1924, rr. 91-93. 

4866. Nullity suit — Impediment known to 

wife at time of marriage — Infringement of affinity 
laws.] — Augiitie v. Augiitie (1810), 1 Phillim. 
201 ; 101 E. R. 901. 

4867. .] — A decree will be 

made declaring a marriage with a deceased wife’s 
sister null Sc void, although it is shown that both 
parties at the time of the celebration of the 
marriage were aware of the impediment. 

I consider myself called upon to declare this 
marriage null & void, but I shall refuse petitioner 
her costs (Butt, J.). — Andrews v. Ross ( 1888), 

14 P. I). 15 ; 58 L. J. P. 14 ; 59 L. T. 900 ; 37 
W. R. 239. 

Annotations : ~ Consd. Bonaparte v. Bonaparte, 11892] 1*. 
402 : Moss v. Moss, [1897] P. 203 ; Grant v. Giaunetti, 
119131 P. 137. 

4868. Petition successful — Wife possessed of 
separate property — No application by husband for 
relief.] — Barrow v. Barrow, No. 4935, post. 

4869. Costs follow decree — Where no order 

made.] — A wife, in whose favour a decree for a 
dissolution of marriage is made, is entitled to costs 
against her husband, where no order lias been 
made. — Kaye v. Kaye (1858), 4 Sw. Sc Tr. 239 ; 
27 L. J. 1\ <fc M. 54 ; 104 E. R. 1507. 

Annotation : Consd. Chet wy ml r. Chetwyiul (18(»f>). 34 
L. J. 1\ M . & A. (m. 

4870. .] — Peacock v. Peacock, 

No. 3207, ante. 

4871. .] — Where the ct. decrees 

a dissolution of marriage at the suit of the wife, 
costs follow the decree as a matter of course, if the 
ct-., in pronouncing its decree, gives no directions 
as to costs. — Dixon v. Dixon (1859), 28 L. J. P. Sc 
M. 90. 

Annotation : — Consd. Chctwynd v. Chet wy ml (lSGa), 34 
L. J. 1*. M. & A. (>5. 

4872. Petition unsuccessful — Collusion between 
parties.]- -Todd r. Todd, No. 3150, ante. 

4873. Wife’s solicitors parties thereto.] 

— (1) A wife having obtained a decree nisi in a 
petition for divorce, the Queen’s Proctor inter- 
vened, Sc she was proved to have obtained the 
decree by collusion, to which her solrs. were parties. 
The petition was accordingly dismissed. The 
husband in the course of the proceedings had paid 
into the registry two sums of money to cover the 
wife’s costs of the two proceedings : — Held : the 
wife was not entitled to an order that such money 
should be paid out to her or her solrs. 

(2) It is not the practice of the ct. to order the 
husband to give security for his wife’s costs 

order (hat resp. furnihh tlie costs. — 
A VERY v. A VERY, [1921] 2 W. YV. Ii. 
873.- CAN. 

n. .] — Nehemia v . Nehemia 

(1913), 32 N. Z. L. H. 1183.— N.2. 

H H 


PART XIII. SECT. 18, SUB-SECT. 3.— 

B. 

m. Petition successful ,] — A wife ob- 
tained a decree nisi for dissolution 

J. — VOL. XXVII. 


of marriage on June 1, 1920, & the 
decree was made absolute on Dec. 15, 
1920, <Sr she applied for costs required 
by her in order to bring the same to a 
hearing : — Held : she was entitled to an 



466 Husband and Wipe. 


Sect, 18 . — Order for costs: Sub-sect . 3, B. A C. (a), 

(b) (gM 

incidental to an intervention of the Queen’s 
Proctor. — Butler v. Butler (1890), 15 P. D. 32 ; 
02 L. T. 477 ; sub nom. Butler v . Butler, 
Butler v. Butler k Burnham, 59 L. J. P. 30 ; 
affd. on appeal, 15 P. I). 120. C. A. 

Annotations : — As to (1) Consd. Russell r. Russell, [1892] 
I*. 152. neutrally, Reid. 1 ‘aimer v. Palmer & Stoekley, 
111)14] 1*. 110. 

4874. Conduct of husband condoned.] — 

Denning v . Denning (circa 1886), cited 57 L. T. 
375. 

Annotation : — Consd. Thompson v. Thompson (1886), 57 
L. T. 371. 

4875. Groundless allegations against hus- 

band.] — At the hearing of a suit for divorce 
preferred by the wife, the charges of cruelty 
were withdrawn, & those of adultery were found 
to be not proved, the petition being accordingly 
dismissed. The question as to the wife’s costs 
was reserved for further argument. No order 
had been made upon the husband to secure any 
sum for his wife’s costs. The ct., after hearing 
counsel for both the parties, now refused to order 
resp. to pay the costs of petitioner. — T hompson 
v . Thompson (1880), 57 L. T. 374. 

4876. .]— On a wife’s petition for a 

dissolution of her marriage on the ground of her 
husband’s alleged cruelty & adultery, all the issues 
were found in favour of resp. An application 
was made at the trial that tlie wife might be 
allowed her full costs over k above the amounts 
paid into ct. or ordered to be secured : — Held : 
the costs of attempting to prove the charge of 
adultery k so much of the charges of cruelty 
as appeared to be founded on reasonable k pro- 
bable cause must be allowed ; but the costs of 
proving certain other charges of cruelty that had 
been made without sufficient reasonable k pro- 
bable cause, k in respect of which resp. had been 
put to unnecessary expense k trouble, must be 
disallowed. — Ash v. Ash, [1893] P. 222 ; 02 

L. J. P. 97 ; 08 L. T. 500 ; 1 R. 524. 

Annotations : — Consd. Walker t\ Wulkcr & Lawson (1897), 

76 L. T. 234 ; Kay r. Kay, [1904] P. 3.82 ; Peer r. Peer 
(1906), 91 L. T. 701 ; Hunt ly-Gordon v. Huntly- 
Gordon (Nicholson cited) (1908), 24 T. L. R. 806. 

4877. .] — In a suit by a wife for* 

judicial separation on the ground of cruelty, 
where no summons for discovery of documents 
had been applied for by the wife’s soil*., it trans- 
pired, k was conclusively proved at the hearing, 
that numbers of affectionate letters had passed 
between the parties during a period of more than 
a year after the husband had gone to China to 
resume his official duties, k , after the acts specified 
in the petition as cruelty k deposed to by peti- 
tioner, were alleged to have been committed. 
At the close of petitioner’s case the petition was 
dismissed, k the ct. refused to make the “ usual 
order ” for the wife’s costs. — Hough v. Hough 
(1894), 71 L. T. 703 ; 10 T. L. 11. 587. 


4878. -.] — Kay v. Kay, No. 2850, ante . 

4879. -.] — Beer v. Beer, No. 2474, 

ante. 

4880. Reasonably founded charges against 
husband.] — Ash v. Ash, No. 4870, ante . 

4881. Kay v. Kay, No. 2850, ante. 

4882. .] — (1) If costs have been 

reasonably incurred on behalf of a wife in pre- 
senting a case of a reasonable character, where 
the charges she brings against her husband have 
substance in them, so that she is justified in going 
to a solr. k obtaining security for herself & 
indirectly for her solr., the wife is entitled to an 
order for payment by her husband of her costs, 
though she has failed to establish her case at the 
trial. 

(2) Where a wife makes charges as petitioner 
against her husband, the case has to be more 
carefully scrutinised than where the wife merely 
makes allegations by way of defence to a petition 
presented against her. — Huntly-Gordon r. 
Huntly-Gordon (Nicholson cited) (1908), 
24 T. L. R. 800. 

4883. Petition withdrawn — Nullity suit — Suit for 
separation pending.] — Garston v. Gakston (circa 
1869), cited 39 L. J. P. k M. 5. 

Annotation Consd. Miller r. Miller ( 1 869), 39 L. J. 1*. & M. 4. 

4884. Rescission of decree nisi — Intervention of 
King’s Proctor.] — A wife obtained a decree nisi 
for the dissolution of her marriage, with costs 
against resp. Before that decree was made 
absolute, the Queen’s Proctor intervened, k 
filed affidavits proving that she had committed 
adultery whilst the suit was pending, k the decree 
was thereupon rescinded k petition dismissed : — 
Held : (1) the wife, having obtained an order for 
alimony pendente life , was entitled to an attach- 
ment against resp. for non-payment of the arrears 
of alimony up to the date when she was found 
guilty of adultery ; (2) she was entitled to enforce 
the payment by resp. of all costs which had been 
taxed, k ordered to be paid up to the same date, 
including the costs of the hearing, although they 
had not been taxed. — Wiiitmore v . Whitmore 
(1800), L. R, 1 P. k D. 90 ; 35 L. .T. P. k M. 39, 
52 ; 13 L. T. 723 ; 14 L. T. 171 ; 14 W. It. 352. 
Annotation : — As to (2) Consd. Butler v. Butler (1890), 15 

1 *. 1 ). 126 . 

4885. Successive proceedings — Only later pro- 
ceedings successful — Costs of former suit.] — A 

wife instituted a suit for nullity of marriage on 
the ground of the husband’s impotence. She 
failed to establish the charge k the suit was 
dismissed, but the husband was ordered to pay 
k he paid a cert ain sum towards her costs. She 
afterwards instituted a suit for dissolution on 
the ground of his adultery coupled with cruelty, 
k she established those charges k obtained a decree. 
The husband was condemned in the wife’s costs 
of the suit for dissolution, but he was allowed to 
deduct therefrom the amount which he had paid 
on account of her costs in the suit for nullity. — 


4875 i. Petition unsuccessful — 
Groundless alienations against, husband .] 
Where a wife x»etltionfl for divorce 
when she has no reasonable grounds for 
believing her husband guilty of mis- 
conduct, & no satisfactory evidence 
to prove it if she had, the ct. may 
express disapproval of her action by 
refusing her costs. — C ouch v. Cornu, 
[1924J 2 W. W. R. 1220. — CAN. 

o. In dissolution suit — Judicial 

separation granted — Reasonable grounds 
for instituting proceedings.] — A wife, un- 
successful in obtaining divorce, hut 
granted judicial separation, is entitled 
to costs, if, upon the facts submitted 
to her solr. & upon which he proceeded 


to trial, ho had reasonable grounds 
to warrant him in instituting pro- 
ceedings for divorce. — Davky v. 
Da vet, [1923] 2 W. W. It. 686 ; 4 
1). L. R. 1199; 32 B. C. R. 267.— 
CAN. 

p. Respondent successful in 

former suit for judicial separation .] — 
Notwithstanding that two years before 
reap, husband had obtained on his 
opposed petition an order of judicial 
separation against his wife, petitioner, 
on the grounds of her desertion, she was 
nevertheless held entitled to an order 
for costs in her present divorce peti- 
tion. — Cholawczuk v. Cholawczuk, 
[1924] 2 W. W. R. 948.— CAN. 


q. Wife without mean w? — No 

security for wife's costs. J — In a divorce 
suit, where it is shown that the wife 
has no money of her own, the mero 
fact that no doposit has been made 
or security given for payment of tho 
wife's costs is no obstacle to the making 
of an order against the husband to pay 
her costs, although her petition is 
dismissed. — Boyle v. Boyle (1903), 
I. L. It. 30 Calc. 631 ; 7 C. W. N. 665. 

r. Wife guilty of adultery — 

Ajipcal costs.]- — Where the wifo has 
been herself found guilty of adultery 
by tho ct. of first Instance 8c thou 
actively brings the matter before the 
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Ditchfield v. Ditchfield (1869), L. R. 1 P. & D. 
729 ; 38 L. J. P. & M. 61 ; 20 L. T. 1016. 

Annotation : — Consd. Jonos v. Jones (1872), L. It. 2 P. & D. 

333. 

4886* Cross petitions — Decree nisi on both peti- 
tions — Wife without means.] — G. v. G. (1912), 
No. 2345, ante . 

Conduct of wife’s solicitor.] — See Sub-sect. 3, D., 
post. 

Part costs.] — See No. 4876, ante . 

C . Petition by Husband. 

(a) In General. 

See Matrimonial Causes Rules, 1924, rr. 91-93. 

4887. Successive proceedings — Failure of earlier 
proceedings.] — The answer of a wife to her hus- 
band’s petition for dissolution of marriage, on the 
ground of her adultery, denied the adultery & 
alleged cruelty. At the trial the jury found for 
the husband on the first issue, & for the wife on 
the second. On a new trial being had, the jury 
found for resp. on the first issue, & were discharged 
as to the second. The ct., while declining to lay 
down any general rule, under the circumstances 
condemned the husband in all the costs of both 
trials, including those exceeding the amounts for 
which he had given security. — Nicholson v. 
Nicholson & Ratcliffe (1864), 4 New Rep. 73; 
33 L. J. P. M. & A. 114. 

Annotation : — Distd. Wight r. Wight (1867), L. It. 1 I*. & I). 

368. 

4888. — .]— Waudby v. Waudhy & 

Rowland, No. 4994, post. 

4889. New trial.] — Morphett v . Morfhett, 

No. 2033, ante. 

4890. Appeal.] — Otway v . Otway, Otway 

v. Otway Sc H offer. No. 3539, ante. 

Part costs.]— See Sub-sect. 3, F. (a), post. 

(b) Petition Successful. 

See Matrimonial Causes Rules, 1924, rr. 91-93. 

4891. Liability of husband — If no contrary order 
made.] — Where dissolution of marriage, on the 
ground of the wife’s adultery, is decreed, if no 
order to the contrary is made, the husband pays 
the wife’s costs. — L ino v. Lino & Croker (1858), 
1 Sw. Sc Tr. 187 ; 27 L. J. V. Sc M. 58 ; 31 L. T. 
O. S. 268 ; 6 W. R. 736 ; 164 E. R. 685. 
Annotation.: — Consd* Evans v. Evans Sc Robinson (1855)), 

1 Sw. & Tr. 328. 

4892. Costs de die in diem.] — Weber v . 

Weber Sc Pyne, No. 4093, ante. 

4893. .] — JIolt v. IIolt & Fleeming, 

No. 4296, ante. 

4894. Wife’s defence groundless.] — Stokes 

v. Stokes & Claybrook (1897), 76 L. T. 230, n. 


4895. .] — Upon a husband’s petition 

for dissolution of marriage, the wife’s answer 
alleged charges of cruelty Sc condonation on the part 
of the husband. A decree nisi having been pro- 
nounced, an application was made for the usual 
order for the wife’s costs. The judge thereupon 
read the proofs of the wife’s witnesses, & said that 
they disclosed no adequate reason for bringing the 
countercharges, Sc ordered a sum of money, which 
had been paid into ct. by the husband for the 
wife’s defence, to be paid out to him. — Marks v. 
Marks & Walton (1905), 21 T. L. R. 209. 

4896. Nullity suit — Respondent’s know- 

ledge of impediment.] — D’Etchegoyen v. 
D’Etchegoyen, No. 5824, post. 

Conduct of wife’s solicitor .] — See Sub-sect. 3, D., 
post. 

(c) Petition Unsuccessful. 

See Matrimonial Causes Rules, 1924, rr. 91-93. 

4897. General rule — Wife entitled to costs.] — 
Goode v. Goode & Hamson, No. 3408, ante. 

4898. Petitioner guilty of misconduct.] — Where 
in a suit for dissolution of marriage, on the ground 
of the wife’s adultery, the adultery of the wife 
is proved, but the petition is dismissed under 
Matrimonial Causes Act, 1857 (c. 85), s. 31, on 
account of the husband’s marital misconduct, the 
wife is entitled to all her costs, though they may 
exceed the sum paid into the registry, Sc co-resp. 
will not be condemned in costs. — Starkey v. 
Starkey & Irwinn (1861), 30 L. J. P. M. Sc A. 118. 

Annotations : — Refd. Goode v. Goode Sc Hamson (1861), 30 

L. J. P. M. & A. 1 0f> ; Ell} ait t\ Ellyatt, Taylor & liaise 

(1861), 3 Sw. & Tr. 503. 

4899 . .] — Watson v. Watson & Wilkin- 

son (1862), 31 L. J. P. M. & A. 102, n. 

4900. .] — Seddon v. Seddon & Doyle, 

No. 4991, post. 

4901. .] — Inconsistency in a verdict is not 

necessarily a ground for a new trial, unless it be 
such that the substantial opinion of the jury can- 
not be ascertained. Where the j ur y found that 
resp. had committed adultery with co-resp. ; 
that petitioner had connived at such adultery ; & 
assessed damages against co-resp. : — Held : (1) the 
inconsistency in the verdict was no ground for 

- a new trial ; (2) co-resp. was entitled to be dis- 
missed from the suit, but was not entitled to his 
costs ; (3) resp., having established a good defence, 
was entitled to all her costs. — Ellaytt v. Ellaytt, 
Taylor Sc Halse (1864), 3 Sw. & Tr. 503 ; 164 
E. R. 1370 ; sub nom. Elyett v. Elyett, Taylor 
Sc Halse, 4 New Rep. 159 ; sub nom. Ellyatt 
v. Ellyatt, Taylor Sc Halse, 33 L. J. P. M. Sc A. 
137 ; 11 L. T. 44 ; 10 Jur. N. S. 1035. 

Annotations : — As to (3) Folld. Barnes v. Barnes & Beaumont 


ct. on appeal, tho husband cannot bo 
justly called upon by her as a matter 
of right to provide for her costs. — 
Stic. Croix v. Ste. Croix (11)17), 
J. L. It. 44 Calc. 35.— IND. 

s. Judicial separatum — Appeal 

costs .] — AVhorc a married woman 
fails in supporting upon appeal a 
decree of separation a mensd et thoro, 
she cannot have t he costs of the appeal ; 
but. the reversal of the decree will 
not ho extended to that part of it 
which gave her the expenses in the ct. 
below. — Paterson v. Russell (1850), 
7 Bell, Sc. App. 337 ; 22 Sc. Jur. 628 ; 
revsg. 11 Dunl. (Ct. of Sens.) 421 ; 21 
Sc. Jur. 116.— SCOT. 

PART XIII. SECT. 18, SUB-SECT. 3.— 

C. (b). 

t. Inability of husband — Wife's de- 
fence bond fide .] — Wbero a wife who 
is sued for divorce has taxed her costs 
under Divorce Rule 42, & there is 
nothing to show that she has separate 


roporty & her defence appears to he 
bond fide, the husband should he 
required to pay or secure the sum so 
taxed, even though he has no property, 
& the fact that the wife has a small 
separate estate is not conclusive 
against her. — W ard v. Ward, LI 921] 
1 W. W. It. 161.— CAN. 

a. Wife in receipt of allowance 

■ — Husband's mean £ small .] — A wife 
resp., against wiiom a decree for 
dissolution of marriage had been 
made ou the ground of her adultery, 
allowed her costs against her husband, 
petitioner, to the extent of the amount 
for which tho husband had been 
previously ordered to give security, 
but not in full, it appearing that the 
wdf© was in roceipt of an allowance, & 
that the husband w*as not. a person of 
large means, & a good deal of time 
having been oocupied at the hearing 
in unfounded inquiries as to the 
conduct of the husband & the manner 
of getting up the evidence. — S oler v. 


;r (1897), 16 N. Z. L. It. 4— N.Z. 
b. - — — No evidenee adduced by wife.] 
—A husband filed a petition for a 
divorce against his wife on tho ground 
of adultery. The wife appeared, & 
filed an answer denying the adultery. 
At the hearing counsel for tho wife 
appeared, hut did not. adduce evidence. 
No application had been made before 
trial for payment of or security for the 
wife’s costs : — Held : tho wife was not 
entitled to wife’s costs. — M cKinlay 
r. MoKtnlay & McKinlay (1905), 
24 N. Z. L. It. 981.— N.Z. 

PART XIII. SECT. 18, SUB-SECT. 3.— 

C. (c). 

4897 i. General rule — Wife entitled to 
costs.}— Where the wife is successful 
in her defence to an action of divorce 
the rule of the law of Scotland is to 
give the wife her costs as between 
agent & client.* — G rant v. Grant, 
[1905] A. C. 466. — SCOT. 

H H 2 
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Sect . 18. — Order for costs: Sub-scct. 3, C\ ( c ), X>. 
ff. (a) & (6).] 

(1868), 38 L. J. P. & M. 10. Generally , Reid. Yowell r. 
YowoJl, Serrash & Burleigh (1875), 24 W. It. 59 : Bernstein 
v. Bernstein (1893), 69 L. T. 513 ; Gilroy r. Gilroy, 11914] 
P. 122. 

4902. .] — Where on a husband’s petition 

for a dissolution of marriage on the ground of the 
wife’s adultery, resp. proved that he also had been 
guilty of adultery, the ct. granted an order for 
her full costs ; but allowed the petition to remain 
on the file for a month, to enable petitioner, if he 
thought fit, to move in the meantime for a new 
trial. — Bbidges v. Bridges Sc Barnett (1807), 
10L. T. 34. 

4903. .] — Barnes v. Barnes Sc Beaumont, 

No. 3450, ante . 

4904. . ] — In a husband’s suit for dissolu- 

tion on the ground of adultery, the wife charged 
her husband with adultery, Sc with conduct 
conducing to her adultery. The jury found both 
parties guilty, Sc the petition was dismissed : — 
Held : that- resp. had succeeded in her litigation. 
& ordertd her all the costs of her defence beyond 
the sum for which security had been given in the 
registry. — Chaldecott v. Chaldecott Sc Cart- 
wright (1873), 29 L. T. 099. 

4905. Petitioner guilty of neglect & conduct 
conducing to adultery.] — Brown v. Brown Sc 
Robey, No. 3080, ante . 

# 4906. Abortive trial.] — At the trial of a peti- 
tion by a husband for divorce the jury disagreed, 
Sc were discharged without giving a verdict. The 
ct. upon the application of the wife, made an order 
that her costs of the hearing should be taxed 
Sc paid in full, & refused to limit such costs to the 
amount deposited in ct. — Hurley v. Hurley Sc 
Mknzies, [1891] P. 367 ; 61 L. J. P. 14 ; 65 L. T. 
353 ; 8 T. L. R. 416. 

Aimotaiicms : — Folld. Deinforce v. Delaforce & Driscoll, 
11892] W. N. 68. Distd. Wand by v. Waudby & Rowland 
(1901), 84 L. T. 571. Consd. Kemp -Welch r. Kenip- 
Welch & Crymes, [1910] 1\ 233. 

4907. .] — Delaforce v. Delaforce Sc 

Driscoll, LI 892] W. N. 68. 

Annotation : — Distd. Waudby v. Waudby & Rowland (1901), 
84 L. T. 571. 

2) . Conduct of Wife's Solicitor. 

4908. Duty of wife’s solicitor — To bring forward 
any defence — Unless clearly unfounded.] — A 
husband promoted a suit in the Consistory Ct. 
of London against his wife for a divorce a mensd 
et thoro by reason of her adultery. A libel was 
brought in by the husband charging the adultery, 

Sc a responsive allegation by the wife denying 
it ; witnesses were examined on the libel, Sc 
allegation, Sc after publication of their evidence the 
wife brought in additional articles, verified, 
according to the practice of the Ecclesiastical 
Cts., by the wife’s affidavit, pleading condonation 
during the progress of the suit. Witnesses were 
examined on the additional articles, but at the 
healing the plea of condonation set up by them 
was abandoned by the counsel for the wife on the 
ground that the evidence in support of it failed. 
Upon an application by the proctor for the wife 
for an order on the husband to pay the costs 
incurred by him in respect of the additional 
articles : — Held : in the Ecclesiastical Ct. the 
proctor of a wife defending a suit for divorce was 
entitled to receive from the husband the reasonable 
costs for conducting her defence. A proctor 


refusing to bring before the ct. any defence set up 
by the wife not plainly unfounded would incur a 
very grave responsibility, Sc the wife’s proctor 
was therefore, in the present case, entitled to 
have his costs from the husband. — Wells v. 
Wells (1858), 1 Sw. Sc Tr. 308 ; 27 L. J. P. Sc M. 
95 ; 164 E. R. 742. 

Annotation : — Reid. Jones v. Jones (1872), L. 11. 2 P. & 1). 

333. 

4909. Investigation of defence — Satisfaction 

as to reasonableness.] — In a suit by a husband for 
divorce on the ground of his wife’s adultery, the 
wife in her answer denied the adultery, Sc made 
countercharges that petitioner had been guilty 
of great unkindness towards her. Sc had kept her 
without food, Sc had deserted her ; Sc further, 
that he had committed adultery with a woman 
unknown. Particulars of this last plea were 
asked for Sc given. Petitioner, in his reply, 
denied the countercharges. At the hearing, the 
wife did not go into the witness-box,. Sc the ct. 
found for petitioner upon all the issues Sc pro- 
nounced a decree nisi. Upon application by 
counsel for resp. that she should be allowed the 
usual order for her costs, the judge expressed the 
opinion that, as the case was undefended, no such 
costs ought to be allowed without an explanation 
from the soli*, as to how he came to put an answer 
upon the record, Sc to contest the case at all. 
Counsel for resp. thereupon called the country 
soli*, who had acted as solr. for resp. Sc ho stated, 
in effect, that resp. brought him the petition A 
citation with which she had been served, Sc asked 
him to act for her ; that she instructed him that 
the charge made against her in the petit ion was 
untrue, but that she had been requested to leave 
the house where she had been staying. The solr. 
saw resp.’s sister, in reference to the countercharges 
of unkindness Sc desertion, Sc both she Sc resp. 
cisserted that no misconduct had taken place prior 
to the alleged desertion. He did not make in- 
quiries of the people of the house where resp. 
had resided apart from her husband, as he gathered 
that the latter had received his information from 
those people, Sc that as they were hostile to resp. Sc 
one or more of them would probably be called at 
the hearing in support of petitioner’s case, any- 
thing that they might be able to say in regard to 
resp. had better be left to be dealt with in cross- 
examination. The solr. further stated that this 
was the first divorce case in which he had been 
retained. Sc that lie had acted tliroughout with 
bona fuies : — Held: (1) to warrant a petitioner 
husband in opposing, Sc the ct. in refusing, the 
usual order for a wife’s costs, it is not necessary 
to show “ misconduct ” on the part of the wife’s 
solr ; (2) a solr. acting for the wife in a matrimonial 
case, is not entitled to rely upon his client’s 
instructions, but, in order to entitle him to look 
to the husband for payment of the wife’s costs, 
he must fairly investigate for himself the various 
points put forward by the wife as a defence, Sc 
must satisfy himself in regard to their reasonable- 
ness ; upon the authorities of Robcrtsoii v. Robert - 
son. <& Favagrossa , No. 4960, post ; Sc Ash v. Ash, 
No. 4876, ante , the usual order for wife’s costs be 
refused, Sc the amount in ct. be paid out to 
petitioner. — Walker v . Walker Sc Lawson (1897), 

70 L. T. 234. 

Annotations : — As to (2) Apld. Stokes v. Stokes & Olaybrook 
(1897), 76 L. T. 236, n. Dbtd. Franklin v. Franklin & 
MinslmH, [1921] 1*. 407. 

resp. gave evidence denying the alle- 
gations made against them, but the 
jury discredited their denials Sc found 
for petitioner. There was nothing to 


PART XIII. SECT. 18, SUB-SECT. 3.— 

D. 

c. Wife's defence discredited — llcason- 


able belief in bona fldes. ] — Peti- 
tioner sought a divorce from his wife 
on the ground of her alleged mis- 
conduct with co-rcsp. Keep. & co- 
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4910 . Disallowance of wife’s costs — Misconduct 
of solicitor.] — The ct. has power to disallow the 
wife’s costs of the hearing of a suit in wliich she 
has been unsuccessful, although security for such 
costs has been deposited in the registry by the 
husband, but it will only exercise that power in 
cases where the wife’s attorney has been guilty 
of some misconduct, or has instituted the suit 
knowing that it was without reasonable ground. 

Husband & wife agreed to live separate & apart, 
& a deed was executed by wliich the husband 
covenanted to allow the wife £00 a year for her 
maintenance. A year afterwards the wife filed 
a petition for judicial separation on the ground 
of cruelty, but failed to support the charge, & 
the petition was dismissed. The ct., being of 
opinion that the wife’s attorney had acted in the 
belief of the genuineness of her case, allowed the 
wife’s costs up to the amount for which security 
had been given. — Flower v. Flower (1873), L. K. 
3 P. & 1). 132 ; 42 L. J. P. & M. 45 ; 29 L. T. 253 ; 
21 W. R. 770. 

Annotations : — Consd. Butler v. Butler (1800), 15 P. I). 120 ; 
Ash v. Ash, [1893] P. 222 ; Hough v. Ilougli (181)4), 10 
T. L. II. 587. Refd. Ilobert son v. Robertson (1881), (5 
J\ H. Ill) ; Smith v. Smith (1882), 7 P. I). 81 ; Httddon 
v. Haddon (1887), 50 L. J. M. C. 01) ; Hall v. Hall, [181)1] 
P. 302 ; Hussell v. Russell, [181)2] P. 152 ; Beer r. Beer 
(1900), 94 L. T. 701 ; Abrahams r. Buckley, [1924] l 
K. B. 903. 

4911 . .] — The ct. will not refuse the 

“ usual order ” for a wife’s costs, unless her solr. 
has been guilty of improper conduct in the institu- 
tion or prosecution of the suit. A wife petitioned 
for a judicial separation upon the ground of cruelty, 
& the ct., in dismissing her petition, exjjressed a 
very strong opinion that the charges she had made 
against her husband were trumpery. It was 
shown that she had separate estate producing an 
annual income of £29, the husband’s income being 
£135, & was supporting her two young children 
without any assistance from her husband. The 
ct. declined to condemn her in the costs of the suit, 
<fc, being of opinion that no suggestion of improper 
conduct in bringing the case before the ct. could 
be made against her solr., upon the wife’s applica- 
tion, made the “ usual order ” for her costs. — • 
Aires v. Aires (1891 ), 05 L. T. 859. 

4912 . .] — Walker v. Walker & 

Lawson, No. 1909, ante. 

4913 . Reasonable belief in bona fldes of 

wife’s defence.] — Flower v . Flower, No. 4910, 

ante. 

4914 . — .] — Where a wife had made a 

confession in the presence of several persons, & 
there was some evidence that the fact of such 
confession had come to the knowledge of her solr. : 
—Held : (1) the money paid into ct. to secure the 
wife’s costs should be paid out to petitioner, unless 
the wife’s solr. should within fourteen days 
satisfy the ct. he had reason to behove the wife had 
a bo?id fide defence ; (2) the wife’s costs should in 
any event be taxed against co-resp., &, if recovered, 
paid to the wife’s solr., unless he had already 
received the amount from petitioner. — T ownson 
v. Townson & Bucknall (1898), 67 L. J. P. 08 ; 
78 L. T. 54. 

Annotation :—As toil) Held. Franklin v. Franklin & Minshall, 
11921] P.407. 

4915 . Speculation as to strength of 

husband’s case.] — Security for the costs of the 
wife’s defence to a suit for dissolution of marriage 
is only ordered upon the basis that the wife has a 
bond jide defence. In order that the solr. for the 


wife, who is unsuccessful in the suit, should obtain 
an order for the wife’s costs there must have been 
reasonable grounds for defending. It is not 
enough that the solr. thought that the husband 
would not be able to establish his case. — Kershaw 
v. Kershaw & Berry (1907), 23 T. L. R. 296. 

4916. .] — Franklin v. Franklin & 

Minshall, No. 4305, ante . 

4917. .] — Where a wife’9 claim to 

restitution of conjugal rights was found to be 
groundless, & the husband entitled to a decree 
of judicial separation on the ground of her having 
deserted him for two years or upwards, & an order 
for security for the wife’s costs of the trial, & pay- 
ment of her costs to setting down had been con- 
ditional on an undertaking by her solrs. to refund 
any sum paid under it, if required by the ct. to do 
so : — Held : without thereby intending any reflec- 
tion on the wife’s solrs., the case was not one in 
which the husband should be required to pay any 
part of her costs. — Usher v. Usher (1922), 128 
L. T. 26. 

E. Where Wife has Separate Property . 

(a) Discretion of Court . 

See Sub-sect. 2, ante. 

(b) Wife's Liability for Costs . 

See Matrimonial Causes Rules, 1924, rr. 91-93. 

4918. Possession of separate property entails 
liability.] — The general rule is that the wife has a 
right to have her costs taxed at all times. The 
reason is because there are no other means of 
obtaining justice, since marriage gives all the 
property to the husband. The rule, however, is 
not universal ; the exception is where the reason 
fails, where the wife has separate property of her 
own (Sir John Nicholl). — Beevor v . Beevor 
(1809), 3 Phil li m. 261 ; 161 E. R. 1319. 

Annotation : — Refd. Belcher v. Belcher (1836), I Curt. 444. 

4919. .] — Where the wife is pltf. & fails in 

her suit, if her income is large enough in proportion 
to the income of the husband, the ct. will not order 
her costs to be taxed as against the husband, but 
will leave her to pay those costs herself. 

The general presumption is that the wife has no 
means, & then the husband must bear the burden ; 
but to this there arc exceptions, as where the wife 
has a large income in comparison with the husband. 

When the wife has no income whatever, however 
great her demerits, whether she be pltf. or deft., 
tho husband must pay the whole costs, even the 
costs of vexatious appeals (Dr. Lushington). — 
Fyler v. Fyler (1856), Dea. & Sw. 175 ; 5 W. R. 
9; 164 E. R. 540. 

4920. .] — Milne v . Milne & Fowler, No. 

4926, post 

4921. Liability for own costs — Wife unsuccessful 
petitioner.] — Pomfret v. Pomfret (1796), cited 

in 3 Phillim. p. 262 ; 161 E. R. 1320. 

Annotations : — Consd. Beevor v. Beevor (1809), 3 Phillim. 
261. Mentd. Cooke v. Cooke (1812), 2 Phillim. 40 ; 
(>t\vav v. Otway (1813), 2 Phillim. 109 ; Smith v. Smith 
(1814), 2 Phillim. 235 ; Clictwynd v. Chetwynd (1865), 
35 L. J. P. & M. 21 ; Bean v. Dean, [1923] P. 172. 

4922. .] — Fyler v. Fyler, No. 4919, 

ante . 

4923 . Suit improperly instituted.] — 

A wife having failed to establish a charge of 
cruelty, her petition for judicial separation was 
dismissed. As she had a larger separate income 
than the income of the husband, & as the ct. 
was of opinion that the suit had been improperly 


show that rosp.’e solrs. had any I nature of her defence :—Hcld : resp.’s ' Burkakdt v. Burkahdt (1907), 20 
reason for doubting; the bond fide | solrs. were entitled to their costs. — N. Z. L. It. 940. N.Z. 
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Sect . 18 . — Order for costs: Sub-sect. 3, E. (&) cfc (c) t 

F. (a) & (&).] 

instituted, an order for the payment of her costs of 
the hearing, under Rule 159, was refused, although 
they had been taxed, & security for the amount 
had been deposited in the registry. — Heal v . Heal 
(1867), L. R. 1 P. & D. 300 ; 36 L. J. P. & M. 62. 

Annotation : — Refd. Russell v. Russell, [1892] P. 152. 

4924. Wife guilty of adultery.] — When- 

ever a wife, who has had a decree nisi pronounced 
against her, on the ground of her adultery, is 
proved to be absolutely possessed of separate 
property, the ct. will not only refuse her the usual 
order for wife’s costs, but will, upon petitioner’s 
application, make an order against her that she 
pay the costs of the suit. — Mill ward v. Millwakp 
& Andrews (1887), 57 L. T. 569 ; 51 J. P. 616. 

4925. Liability for costs of proceedings — Petition 
by husband — Groundless countercharges by wife.] 
— The husband having sued for restitution of 
conjugal rights, the wife in her answer made 
charges of serious misconduct against him, which, 
however, were abandoned at the hearing. The 
ct. made a decree in favour of the husband ; but 
the wife evaded service of such decree by remaining 
out of the jurisdiction of the ct. On being satis- 
fied that the wife had a sufficient separate income, 
the ct. condemned her in the costs of the pro- 
ceedings. — Miller v. Miller (1869), L. R. 2 
P. & 1>. 13 ; 39 L. J. P. & M. 4 ; 21 L. T. 471 ; 18 
W. R. 152 ; subsequent 'proceedings (1870), L. R. 
2P.&D. 54. 

Annotation : — Apld. Hyde r. Hyde, Fell gate, ete. (1888), 51) 

L. T. 523. 

4926. .] — In a suit for dissolution 

of marriage by reason of adultery, both resp. & co- 
resp. appeared & pleaded. At the trial no evi- 
dence wits offered in support of any of their pleas, 
& a verdict having been returned in favour of 
petitioner, with damages, a decree nisi was made. 
Itesp. had a large separate income. The ct. 
ordered her to pay the costs of the proceedings, 
& co-resp. to pay such costs as had been incurred 
by the issues he had raised on his answer. — 
Milne v. Milne & Fowler (1871), L. R. 2 P. & D. 
202 ; 40 L. J. P. & M. 13 ; 23 L. T. 877 ; 19 W. R. 
423. 

Annotation: — Apld. Hyde v. Hyde, Follg'ale, etc. (1888), 

5U L. T. 523. 

4927. - Wife guilty of adultery.]— 

Millward v. Millward & Andrews, No. 4921, 
ante. 

4928. .] — Hyde v. Hyde & Fell- 

gate, No. 4845, ante . 

4929. .] — Where there is evi- 

dence that the wife, resp., is possessed of separate 
estate, over which there is no restraint on antici- 
pation, the ct. has power, under Matrimonial 
Causes Act, 1857 (c. 85), s. 51, to order the costs 
of the suit to be paid out of the wife’s separate 
estate. — Chaldecott v. Chaldecott & Carpenter 
(1920), 64 Sol. Jo. 242. 

4930. Unsuccessful petition by wife.] — 

Cuno v . Cuno, No. 3338, ante . 

4931. What property liable — Allowance under 
separation deed.] — Upon a decree nisi for divorce, 
granted upon a husband’s petition, the ct. made an 
order for costs against resp. whose separate estate 
consisted of an allowance payable under a separa- 
tion deed ; but, there being no evidence that 
resp. was living in adultery at the time of the 
making of the order, directed that execution should 


not be enforced beyond one-half of the amount of 
the allowance. — C lark v . Clark & Saldjt, [1906] 
P. 331 ; 76 L. J. P. 16 ; 95 L. T. 550 ; 22 T. L. R. 
796. 

Annotation : — Mentd. Paquine v. Snary, [1909] 1 K. B. 688. 

4932 . Property unrestrained from antici- 

pation.] — Chaldecott v. Chaldecott & Car- 
penter, No. 4929, ante . 

(c) Wife's Right to Costs. 

See Matrimonial Causes Rules, 1924, rr. 91-93. 

4933. Wife’s petition successful.] — D’ Aguilar v . 
D' Aguilar, No. 4064, ante. 

4934. ,] — As to her [the wife] having an 

independent income &> he [the husband] being 
destitute, that is no reason why she having applied 
for redress to the ct. & having established her 
case, should not be entitled to her costs. The 
insufficiency of the fortune of the husband must be 
left to his own consideration, as it is his own mis- 
conduct that has made him liable to this judgment. 

1 shall therefore condemn him in costs (Silt Wil- 
liam Scott). — Soilleux v. Soilleux (1802), 1 
Hag. Con. 373; 161 K. R. 580. 

Annotations : — Mfintd. Durant v. Durant (lS2o), 1 Dug. 

Ecc. 733 ; Taylor v. Taylor (1818), 6 Notes of Cases, 558. 

4935. No application by husband for relief- 
Partial failure of petition.] — Where tho wife suc- 
ceeds in a cause, & the husband makes no applica- 
tion during the progress of the suit to be relieved 
against her costs ; though she has a sufficient 
independent income, & fails in one part of her 
case, he will be liable to the whole costs. — Barrow 
v. Barrow (1853), 17 Jur. 240. 

4936. No appearance by husband.] — Wil- 

cocks v. Wilcocks (1859), 32 L. J. P. M. & A. 
205. 

4937. Wife’s property restrained from anticipa- 
tion.] — On a husband’s petition for divorce it 
appeared that resp. had separate estate, but she 
was restrained from anticipation under the 
marriage settlement, & the solr. to the trustees 
was called to prove that some of resp.’s income 
passed through his hands to her, but he had not 
received the trustees’ consent that he should give 
evidence : — Held : the witness could not give 
evidence on the matter without the leave of the 
trustees, Sc as there was no evidence that resp. 
possessed any property free from restraint on 
anticipation resp. could not be condemned in 
costs. — Humphery v. Humphery & Wake (1917), 
33 T. L. R. 433. 

Removal of restraint for payment of costs.] 

— Sec Part VI., Sect. 2, sub-sect. 2, ante. 

F. What Costs Allowable. 

(a) In General. 

4938. Costs of special jury — Discretion of court.] 

— When, upon the application of a w r ifc, a cause 
is tried by a special jury, the ct. may in its discre- 
tion refuse to allow tho wife the costs of the 
special jury. — Scott v. Scott (1862), 32 L. J. 

P. M. &A. 40. _ , _ 

4939. .] — Taylor v. Taylor, No. 4640, 

Clflldm 

4940. Part costs — Groundless allegations against 

husband — Husband’s petition.] — Burroughs v. 
Burroughs, Burroughs v. Burroughs & Sil- 
COCK, No. 4039, ante. . 

4941. .] — Where a wife, m her 

answer to a petition for dissolution, traversed the 


PART XIII. SECT. 18, SUB-SECT. 3.- 

F. (a). 

d. Fees of counsel .] — Bell v. Bell, 


20 C. L. T. 20. — CAN. 

e. Solicitor acting as counsel.] 

— Tho parties to an alimony suit con- 


sented to a decree, whereby deft, was 
ordered forthwith to pay pltf. all dis- 
bursements in tho suit as between solr. 
& client: — Held : the master had 
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adultery charged, & brought several counter- 
charges against petitioner, which appeared at the 
hearing to be entirely without foundation, the ct. 
made the following order as to her costs of the 
hearing : her costs to be taxed as if she had only 
traversed the adultery Sc had gone to trial on that 
issue alone, all costs of Sc occasioned by the 
rest of her answer being disallowed : from her costs 
thus taxed, any costs to be deducted which peti- 
tioner had reasonably incurred for the purpose of 
meeting the charges made against him in the 
answer ; Sc the residue, if any, to be paid to resp. 
out of the sum deposited in the registry by peti- 
tioner to meet her costs of the hearing. — C lark v. 
Clark, Perrin & Cumins (18(55), 4 Sw. & Tr. Ill ; 
84 L. J. P. M. & A. 71 ; 12 L. T. 148 ; 13 W. H. 
519 ; 1(54 E. It. 1458. 

Annotation : — Consd. Wilson t Wilson (1872), 41 L. J. P. 

& M. 74. 

4942. .]- -Morgan v. Morgan & 

Porter, No. 32S8, ante . 

4943. -.] — After the commence- 

ment of the suit the wife, though she had no 
reason for suspecting her husband, employed 
detectives to search for evidence of adultery 
against him. Evidence was procured, but was 
not believed at the trial. The ct. directed that 
the wife’s costs on this part of the case should be 
disallowed. — W ilson v. Wilson (1872), h. K. 2 
P. & D. 435 ; 41 L. J. P. Sc M. 74 ; 27 L. T. 351 ; 
20 W. R. 891. 

Annotations : — Mentd. Lc Sueur v. Lc .Sueur (1876), I P. D. 

130 ; Niboyot v. Niboyot (1878), 4 P. J>. 1 ; Lo Mesurier 

v. L<» Mesurier, [1895 J A. C. 517 ; Armylagc* r. Annytage, 

11808] P. 178 ; Hater v. Hater, [1006] P. 209 ; Ogden r. 

Ogden (otherwise Philip), 11908 J P. 40; Payment v. 

Payment Sc Stuart, Chapman v. Chapman & Huist, [1910] 

P. 271 ; I)e Montaigu v. l>e Montaigu, [191.4] P. 154; 

Keyes v. Keyes & Gray, [1921 J P. 204. 

4944. Wife’s petition — Costs in respect 
thereof disallowed.] — A sh v. Asii, No. 487(5, ante. 

4945. Husband’s costs of wife’s appeal — Appeal 
frivolous — Payment from fund in court — Lien of 
wife’s solicitor.] — The Ct. of Appeal has juris- 
diction to order the husband’s costs of an unsuc- 
cessful appeal by the wife in divorce proceedings 
to be paid out of money which he has paid into ct. 
to defray the wife’s costs of the hearing ; but the 
ct. will not make such order to the prejudice of the 
lien of the wife’s solr. unless he has so conducted 
himself as to justify so strong a measure. A 
husband obtained a decree nisi for dissolution of 
marriage Sc the 1 , usual order was made for payment 
of the costs of the wife. The wife appealed, & the 
appeal was dismissed with costs as frivolous. The 
wife thereupon applied to have money which had 
been paid into ct. by the husband as security for 
her costs paid out to her solr., whose taxed costs 
under the decree nisi exceeded that amount, & 
the husband made a cross application that his 
costs of the appeal might be paid out of the money 
in ct. ; — Held : though the wife’s appeal was a 
hopeless one, there was no ground for affirming 
that her solr. acted vexatiously or oppressively in 
conducting it & he ought not to be deprived of his 
Hen on the fund for the costs of the wife’s defence. 
— Hall v. Hall & Kay, |T891] P. 302 ; GO L. J. P. 
73 ; 65 L. T. 206 ; 7 T. L. R. 590, C. A. 

Aiinotations : — Consd. Russell v. Russell, [1S92] P. 152. 

Mentd. Cramp v. Cramp Sc Freeman, [1920J P. 158 ; 

Crocker v. Crocker, [1921] P. 25. 

4946. Costs of Official Solicitor — Acting as 
guardian ad litem to respondent husband.] — J ack- 
son (otherwise Maofarlane) v . Jackson, No. 
5045, 2 >ost. 

properly allowed to pltf. a sum paid I 
by pltf. to her solr*., they being bJbo I 


(6) When Limited to Security in Court . 


4947. Wife unsuccessful.] — White v. White 
(1859), as reported in Sea. & Sm. 77. 

Annotations : — Apld. Sopwith v. Sop with (I860), 6 Jur. N. S. 
404. Mentd. Hall v. Hall (1864), 3 Sw. & Tr. 347 ; 
Goodden v. Goodden, 11892] P. 1. 


4948 . .] — On application to the full ct. for 

a decree of dissolution on the verdict of a jury, the 
marriage must be proved if it was not put in evi- 
dence at the trial before the jury. Generally, 
where the husband’s petition is opposed, & the 
verdict & decree are in his favour, co-resp. will be 
condemned in the whole costs of the proceeding. 

The money paid into ct. by a husband petition- 
ing for dissolution of marriage to meet his wife’s 
costs of the hearing, is primarily liable to the 
payment of those costs when taxed, although 
co-resp. may have been condemned in all the costs, 
including those of the wife, & the husband may be 
unable to obtain them from him. 

Where the wife’s taxed costs up to the trial, 
A a sum of money to meet her further expenses 
had been paid into ct. by the husband before the 
trial was allowed to proceed, the ct., after decree- 
ing dissolution, & on motion that such sum should 
be at once paid out to the husband, directed such 
sum to remain in ct. till the whole costs should be 
taxed ; & on subsequent application for payment 
of the wife’s taxed costs, directed such costs to be 
satisfied out of the sum of money to be paid into 
ct. — Evans v. Evans & Kobinson (1859), 1 Sw. 
& Tr. 328 ; 28 L. J. P. & M. 136 ; 32 L. T. O. S. 
244 ; 23 J. P. 407 ; 5 Jur. N. S. 606 ; 7 W. B. 
181 ; 164 E. R. 751. 

Annotations : — Consd. Smith v. Smith (1882), 7 P. 1). 84. 

Apld. Irwin v. Irwin & Layartl (1890), 59 L. J. P. 53. 

Refd. Keats v. Keats & Montezuma (1859), 1 Sw. & Tr. 

334 ; Russell v. Russell, [1892] P. 152. 

4949. .] — Glennie v. Glennie & Bowles, 

No. 4832, ante. 

4950. .] — In a husband’s suit for dissolution 

of marriage petitioner was ordered by the regis- 
trar to pay into ct., or give security for, a certain 
sum for resp.’s costs. No appeal was brought by 
resp. on the ground of the insufficiency of the sum 
named, for which security was afterwards given. 
At the trial a decree nisi was granted, & the three 
co-resps. were condemned in costs. The ct. made 
the usual order as to the wife’s costs ; no applica- 
tion for the allowance of additional costs being 
made on her behalf. After the decree had been 
made absolute the ct. refused to order payment by 
petitioner of resp.’s taxed costs beyond the 
amount secured. — Smith v . Smith, Major, Child 
& Rabett (1882), 7 P. D. 84 ; 51 L. J. P. 31 ; 


46 L. T. 696 ; 30 W. R. 688. 

Annotations : — Consd. Russell r. Russell, [1892] IP. 152 ; 
Palmer v. Palmer Sc Sfcockley, [1914 J P. 116. Reid. Nairn© 
v. Nairne (1901), 71 L. J. P. 37 ; Waudby v. Waudby Ac 
Howland (1901), 84 L. T. 571 ; Jinks v. Jinks (1911), 104 
L. T. 555 ; Betton-Hright V. Hcttou-Hriflfht. [1920] 
P. 338 Franklin v. Franklin & Minsliall, [1921] P, 407. 


4951 . .] — Where the registrar has directed 

l sum of money to be paid into ct. to meet the 
expenses of the wife’s petition at the hearing, Sc 
ler suit fails, the husband will not be liable to 
i greater amount than the sum so paid in, though 
,he wife’s costs as ascertained on taxation exceed 
.hat sum. — Sopwith v. Sopwith (1860), 2 Sw. & 
rr. 105 ; 29 L. J. P. M. Sc A. 132 ; 2 L». T. 472 ; 
) Jur. N. S. 401 ; 8 W. R. 552 ; 164 E. R. 932. 

‘innotation : — Refd. Kllyatt v. Ellyatt, Taylor & Halso 
(1864), 3 Sw. Sc Tr. 503. 

4952. “ Usual order for wife’s costs ” — No 
ippeal from order to give security — No order for 


counsel, for co uns el foes on tbo Bucke v, Bucke (1874), 21 Gr 77.- 
examination & hearing of the cause. — CAN. 
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Husband and Wife. 


Sect, 18. — Order for costs: Sub-sect, 3, F. (6) & (c) ; 
sub-scct. 4, A. y B. & C . 

further security.] — (1) On a wife’s petition for 
divorce, where the husband has been ordered to 
pay petitioner’s costs up to a certain date A to 
lodge in ct. or give security for a fixed sum to cover 
the costs A expenses of petitioner of A incidental 
to the hearing of the suit, A there has been no 
appeal from the registrar as to amount A no order 
for further security, the wife is not entitled under 
the “ usual order for wife’s costs ” to a larger sum 
than that lodged in ct. or for which security has 
been given. 

(2) It appears to me desirable in drawing up the 
decree that the order for costs should be written 
at large, A not merely expressed in the form of 
“ the usual order ” (Atkin, L.J.). — Betton- 
Bright v. Betton-Brigiit, [1920] P. 338 ; 89 
I». J. P. 243 ; 123 L. T. 797 ; 36 T. L. K. 777, C. A. 

Annotation : — As to (1) Refd. Ruttur v. Rutter (1920), 90 
L. J. I\ 129. 

(c) When not Limited to Security in Court . 

4953. Petition by husband — Wife proved inno- 
cent.] — Burroughs v. Burroughs, Burroughs v. 
Burroughs A Silcock, No. 4039, ante, 

4954. .] — Where the husband's peti- 

tion is dismissed, A the wife’s costs of the hearing 
exceeds the sum secured or paid into the registry 
to meet them, the husband is liable to pay the 
balance. 

Application for the balance should be made on 
summons, A not on motion. — Cooke v . Cooke A 
Allen (1864), 3 Sw. & Tr. 603 ; 34 B. J. P. M. 
A A. 15 ; 164 E. It. 1409. 

4955. .] — When in a divorce suit the 

wife has been acquitted of adultery it is the 
practice, except in very special circumstances, to 
allow her full costs. — Wellbohne v. Wellrorne 
A Evered (1890), 7 T. L. R. 170. 

4956. .] — Nic holson v, Nicholson A 

Ratoliffe, No. 4887, ante. 

4957. Wife proved guilty — Successful cross- 
charge by wife.] — Starkey v . Starkey A Ikwinn, 
No. 4898, ante, 

4958. .] — Watson v. Watson 

A Wilkinson (1862), 31 L. J. P. M. A A. 102, n. 

4959. .] — CH ALT) ECOTT V. ClIAL- 

decott A Cartwright, No. 4904, ante. 

4960. .] — Where a decree nisi is made 

upon a husband’s petition for divorce, he must 
nevertheless pay all the costs properly incurred 
by the wife in defending herself against the 
charges brought against her. — Robertson v. 
Robertson A Favagrossa (1881), 6 P. D. 119 ; 
51 L. J. P. 5 ; 45 L. T. 237 ; 29 W. R. 880, C. A. 

Annotations : — Consd. Smith r. Smith (1882), 7 1’. T). 84. 
Apld. Otway v. Otway 0 888), 1.1 P. I). 141. Consd. 
Russell v. Russell, [1 802 J P. 3 52 ; Ash v. Ash, [1899] 
P. 222. Apld. Kemp-Welch v, Kemp-Welch & Crjrmes, 
11910] P. 233. Polld. Palmer v. Palmer & Stocklcy, 
14914) P. 110. Consd. Franklin v. Franklin & Minshail, 
0 921 J P. 407 ; Abrahams v. Buckley, [1921] 1 K. B. 903. 
Refd. Thompson t\ Thompson (1880), 57 L. T. 374 ; 
Campbell v. Campbell (1887), 3 T. L. K. 558 ; H odd on 
r. lladdon (1887), 50 L. T. 716 : Butler v. Butler (1890), 
15 P. 33. 120; Hall v. Hall, [1891J I’. 302; Walker v. 
Walker & Lawson (1897), 7 0 L. T. 234; Waudby v. 
Wand by Ac Bowiand (1901), 84 L. T. 571 ; Beer v. Beer 
(1900), 94 L. T. 704 ; Samlers v. Sanders, 11911] P. 101 ,* 
Betton-Briffht v. Button -Bright, 1 19201 P. 338; Silver 
r. Silver & r Grenfell, (1924] 1\ 163. Mentd. Young v. 
ThomaH, [1892] 2 Ch. 134 ; Lcekhnmpton chiarries Co, v, 
Ballinger & Cheltenham R. 3). C. (1905), 93 h, T. 93. 

4961. .] — At tiie trial of a husband’s 


petition for divorce it appeared that a sum, esti- 
mated by one of the registrars, had been secured 
to meet the wife’s costs of the hearing. Applica- 
tion was made at the end of the first day that 
further security should be given, in view of the 
hearing lasting more than one day. This applica- 
tion was acceded to by the presiding judge. At 
the conclusion of the case, which resuited in the 
husband’s favour, the “ usual order ” for wife’s 
costs was made ; A the wife’s solrs. thereupon 
carried in a full party A party bill of costs A pro- 
ceeded to taxation. Objection was then taken by 
the husband’s solr. to all items down to the 
adjournment of the ct. at the end of the first day 
of the hearing, including all items subsequent 
thereto A which would form part of the costs had 
the hearing terminated on the first day, in so far 
as the total allowed in respect of these items 
exceeded the amount actually secured before 
the hearing — Held : the objection could not be 
sustained A the registrar was right in taxing the 
bill as between party A party, in accordance with 
the principle laid down in Robertson v. Robertson 
& Favagrossa , No. 4960, ante, 

4’ here was, however, nothing in that case or in 
the present decision which was to be taken as 
limiting in any degree the discretion as to costs 
vested in A exercisable by the judge presiding at 
the hearing or trial of a matrimonial suit, by 
statute, A by the Divorce Rules. — Palmer v. 
Palmer A Stock ley, [1914] P. 116 ; 83 B. J. P. 
58 ; 110 L. T. 752 ; 30 T. L. R. 409 ; 58 Sol. Jo. 
416. 

Annotation : — Refd. Button-Bright v, Button-Blight, [1920] 

P. 338. 

4962. Trial abortive.] — Hurley v , TIurley" 

A MENZIES, No. 4906, ante, 

4963. Petition by wife — New trial pending.] — 

After a wife had obtained a verdict, A a decree 
uisi had been pronounced, an order was made 
for the payment by the husband of her surplus 
costs of the hearing beyond the sum deposited in 
the registry, although a motion for a new trial 
A a bill of exceptions were pending. — Ciietwyno 
v, Chktwynd (1865), 4 Svv. A Tr. 108 ; 31 L. J. 
P. M. A A. 65 ; 13 W. R. 528 ; 164 E. R. 1457. 


Sub-sect. 4. — Between Petitioner and Co- 

Respondent. 

A. Discretion of Court. 

See Sub-sect. 2, ante. 

B. Liability of Petitioner . 

4964. Insufficient evidence against co-respondent 
— Conduct suspicious.] — In a suit for dissolution of 
marriage the jury found that resp. had been guilty 
of adultery, but that there was not sufficient 
evidence against co-resp. Co-resp.’s conduct 
having been such as to lead to a reasonable 
suspicion in tlic mind of petitioner that he had 
been guilty of adultery, the ct. refused to allow 
him his costs. — R obinson v . Robinson A Gamble 
(1860), 32 L. J. P. M. A A. 210. 

4965. Husband’s petition dismissed — As against 
co-respondent.] — Potts v . Potts A Bateman, No. 
4581, ante. 

4966. .] — Smith v . Smith A Millet, 

No. 4010, ante. 


PART XIII. SECT. 18, SUB-SECT. 4.— 

B. 

f. Insufficient evidence against co- 


respondent — Conduct suspicious — Costs 
not allowed.] — Ilcsp. was t-lie ser* 
vant of co-reBp. as a shop assistant 
or clerk. They were in the habit of 


meeting in co-resp. 's shop or oflice on 
Saturday evenings. On one occasion 
the office or shop was in darkness for 
somo time. The jury found co-resp. 
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4967. Jury discharged without verdict.] — 

The ct. will not always order petitioner to pay 
co-resp.’s costs when the petition is dismissed. 
In a case where the jury were discharged without 
giving a verdict, & petitioner did not proceed to a 
second trial, but allowed his petition to be dis- 
missed, the ct., in the peculiar circumstances of the 
case, declined to order him to pay co-resp.’s costs. 
— Bancroft v. Bancroft & Kumney (1805), 34 
L. J. P. M. & A. 144. 

Annotation : — Distd. Whitmore v. Whitmore (1SG5), L. It. 

3 P. & D. 25. 

4968. ^ .] — In a suit by a husband for 

dissolution the jury were discharged without 
giving a verdict : petitioner did not go to a second 
trial, & the petition was dismissed. There was 
no evidence connecting co-resp. with resp., except 
that of two witnesses, who swore to acts of 
adultery, but whose evidence did not satisfy the 
jury that adultery had been committed. The ct. 
condemned petitioner in co-resp.’s costs. — Whit- 
more v. Whitmore & Brettkll (1805), L. It. 1 
1\ & I). 25 ; 35 L. J. P. & M. 32 ; 13 L. T. 010. 

4969. Successive trials — First trial abortive — 
Through action of co-respondent — Costs of first 
trial.] — On the trial of the issues in a husband’s 
suit for dissolution of marriage, no witnesses were 
called by resp. or co-resp. ; A the jury, being 
unable to agree, were discharged without giving a 
verdict. The issues came on for trial a second 
time, when witnesses were called by co-resp., 
& the jury found a verdict of not guilty. The ct. 
refused to condemn petitioner in co-resp.’s costs 
of the first trial. — W ight v. Wight <fc Field 
( 1807), L. It. 1 P. & I). 308 ; 30 L. J. P. & M. 120 ; 
10 L. T. 300. 

4970. .] — West v. West & 

Parker, West v. West, No. 4838, ante* 

4971. Co-respondent dismissed — Foreign domi- 
cil.] — Grange v. Grange & Arendt, No. 3050, 
ante . 

4972. .] — Upon a husband’s petition 

for dissolution of marriage, the alleged adulterer, 
who was served abroad, entered an absolute 
appearance, filed an affidavit stating that be was 
a, French subject domiciled in France, & moved the 
ct. to dismiss him from the suit. The ct. held that 
it had no jurisdiction over appet. & dismissed 
him from the suit, but refused to give him his 
costs, inasmuch as he had entered an absolute 
appearance to the citation. — Levy v. Levy & 
L)e Romance, [1008] P. 250 ; 77 L. J. P. 05 ; 
00 L. T. 312 ; 24 T. L. R, 406 ; 52 Sol. Jo. 370. 

Annotation : — Refd. Ruyment v. Payment &: Stuart, Chap- 
man v. Chapman & Buist, [1910] P. 271. 

4973. .] — Baker v. Baker, Baker v. 

Baker & Dwyer, No. 3820, ante. 

4974. .] — Co-resp. in a divorce suit, 

who is resident & domiciled abroad, is entitled 
upon his own application to be dismissed from the 
suit on the ground that he is not subject to the 
jurisdiction of the ct., but he is not entitled to any 
costs which have been incurred by reason of his 
being cited as co-resp. — F airfax v. Fairfax <fc 
De La Cruz (1000), 09 L. T. S02 ; 25 T. L. It. 213. 

Annotations : — Refd. Walter v. Walter & Bergmatm (1009), 
25 r. L. It. 473 ; Payment v. Payment & Stuart, Chap- 
man v. Chapman & Buist. [1910 J P. 271. 

4975. .] — Co-resp. in a divorce suit , 

a domiciled Austrian, was served with the citation 


& petition in Paris. He entered an appearance 
under protest, & then applied to be dismissed 
from the suit on the ground that he was not subject 
to the jurisdiction of the ct. The ct. made an 
order dismissing co-resp. from the suit, but with- 
out costs. — Walter v. Walter & Beromann 
(1009), 25 T. L. R. 473. 

Annotation : — Refd. Payment v. Payment & Stuart, Chap- 
man v. Chapman & Buist , [1910] P. 271. 

Effect of petitioner’s conduct.] — See Sub-sect. 4, 
C. (b), post. 

C. Liability of Co-Respondent. 

(a) In General. 

4976. General rule — Husband’s petition opposed 
— Decree in husband’s favour.] — Evans v. Evans 
& Robinson, No. 4948, ante . 

4977. Right to be heard as to costs — No answer 
filed.] — Tourle ie.Tourle & Renshaw, No. 4301, 

ante. 

4978. Agreement between petitioner & co-re- 
spondent — That husband be liable for costs — 
Failure of co-respondent to fulfil all conditions.] — 

Ratcliff v. Ratcliff & Anderson, No. 3308, 
ante. 

4979. Liability although no dissolution pro- 
nounced.] — On a petition to the Divorce Ct. for 
the dissolution of marriage the ct., if the adultery 
is proved, has power to order all the costs of the 
proceedings to be paid by co-resp. although it does 
not decree dissolution of the marriage . — Re 
Forster v. Forster <fc Berridge (1803), 4 B. & 
S. 187 ; 2 New Pep. 353 ; 32 L. J. Q. B. 312 ; 
8 L. T. 001 ; 11 W. R. 709 ; 122 E. R. 430. 

Annotations Mentd. London Corpn. r. Cox (18G7), L. R. 

2 H. L. 239; P. r. Twiss (1SG9). L. It. 4 Q. B. 407 ; 

P. r. Surrey .1,1. (1870), L. P. 5 Q. B, 4GG ; Chambers 

v. Green (1^75), L. P. 20 Kq. 552; Worthington V. 

Jeffries (1875), L. P. lot 1 . P. 379 : P. r. Pichmnnd Con- 
tinuing Authority, ]<\r p. Ilowitt-, [1921] 1 K. B. 248. 

4980. No prayer for costs — By successful peti- 
tioner.] — The ct. may order the costs of the pro- 
ceedings to be paid by co-resp. where the adultery 
is established, although petitioner may not have 
prayed for such costs. — Finlay v. Finlay & 
Rudall (1801), 30 L. J. P. M. & A. 104. 

4981. Unproved charges against husband.] — 
Howe v. Howe, No. 5012, post. 

4982. Where wife possessed of separate property 
— Wife & co-respondent liable.] — Milne v. Milne 
& Fowler, No. 4020, ante. 

4983. Wife not guilty — Adultery against her will 
— Petition dismissed.] — Long v. Long & Johnson, 
No. 2704, ante. 

4984. No defence open to wife.] — Townson v. 
Townson & Bucknall, No. 4014, ante. 

4985. Cross petitions — Consolidation — Costs of 
wife’s suit.] — The power to order payment of 
costs conferred on the ct. by Jud. Act, 1890 (c. 44), 
s. 5, must be confined to parties to the proceedings. 
The co-resp. to a petition presented by the hus- 
band docs not become a party to a cross-petition 
presented by the wife on the making of an order 
for the consolidation of the two suits, as such an 
order is only an arrangement for the convenience 
of trying the two suits together & involves nothing 
analogous to “ consolidation ” at common law. 

A co-resp., therefore, in such a ease not being a 
“ party to the proceedings ” within Matrimonial 
Causes Act, 1857 (c. 85), there is no jurisdiction 


not guilty of adultery : — Held : co- i 
reap, having by his own actions brought 
suspicion on himself tha t he was In the 

entitled to costs.— ^M arlin v. 

b [1921] N. Z. L. R. 761.— N,Z. 


PART XIII. SECT. 18, SUB-SECT. 4.— 

C. (a). 

# g. In solicitor <£ client costs of pvti- 
lioner — In addition to party party 
coste.] — In a suit for dissolution of 
marriage on tho ground of adultery, 


&, damages against co-resp., petitioner 
obtained a decree & recovered £100 
damages, which sum was paid into ct. : 
— Held : petitioner was entitled out of 
the sum of £100 to his costs of the suit 
as between solr. & client over & above 
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Sect . 18. — Order for costs : Sub -sect. 4, C. (a), (b) 
(r) ij 

to make him pay the costs of the wife’s petition. 
An order directing payment of costs is not an 
interlocutory order working out the final judg- 
ment, but is part of the final judgment though 
separated from it by an interval of some days. 

A suit for judicial separation was brought 
by the wife, Ac a suit for divorco was brought by 
the husband, to which A. was made a co-resp. 
These suits were consolidated by an order of the 
ct., Ac at the trial the wife’s suit was withdrawn 
& a decree nisi , which was afterwards made 
absolute, was pronounced in the husband’s suit 
with costs against the co-resp. On taxation 
of the costs the question was raised whether the 
husband’s costs of the wife’s suit ought to be 
taxed against the co-resp., <fc the registrar referred 
the question to the judge, who. decided that they 
ought, holding that by virtue of the consolidation 
order the two suits became one, Ac that he there- 
fore had jurisdiction to order the co-resp. to pay 
the husband’s costs of the wife’s suit under Matri- 
monial Causes Act, 1857 (c. 85), s. 34. The 
co-resp. appealed from this decision without 
obtaining leave to appeal : — Held : (1) the appeal 
lay without leave, the order not being an inter- 
locutory order within Jud. Act, 1894 (c. 16), 
s. 1 (1) (b) ; (2) the order consolidating the two 
suits was not a consolidation within the strict 
meaning of the term so as to make the two suits 
one proceeding, Ac the ct. had no jurisdiction either 
under Matrimonial Causes Act, 1857 (c. 85), 
s. 34, or under Jud. Act, 1890 (c. 44), s. 5, to order 
the co-resp. to pay any part of the costs of the 
wife’s suit to which he was not a party.- -Forbes- 
Smith v. Fokbks-Smitii Ac Chadwick, [1901] 
P. 258 ; 70 L. J. P. 01 ; 84 L. T. 789 ; 50 W. It. 0 ; 
17 T. L. It. 587 ; 45 Sol. Jo. 595, C. A. 

4986 . Co-respondent an infant.] — Where a peti- 
tioner obtained a decree of divorce against resp. 
Ac co-resp., held that the fact that co-resp. was an 
infant Ac had not appeared was no reason for not 
making an order against him for costs. — Brockel- 
BANK V . BrOCKELBANK Ac BORLASE (1911), 27 
T. L. It. 509 ; 55 Sol. Jo. 717. 

4987 . Liability of executor of co-respondent.] — 
Brydges v . Brydges Ac Wood, No. 5904, 'post . 

Intervention of King’s Proctor — Costs of inter- 
vention .] — See Sect. 20, sub-sect. 4, A. {g) f post. 

(b) Effect of Conduct of Petitioner. 

4988 . Petitioner guilty of adultery.] — Goode 
v. Goode Ac Ham son. No. 3408, ante. 

4989 . .] — Starkey v. Starkey Ac Irwinn, 

No. 4898, ante. 

4990 . .] — Watson v. Watson Ac Wilkin- 

son (1862), 31 L. J. P. M. Ac A. 102, n. 

4991 . .]— A jury found resp. guilty of 

adultery ; petitioner guilty of conducing to his 
wife’s adult ery Ac of adultery, Ac assessed the 
damages at a faiihing. The ct. dismissed all 
parties, condemned petitioner in rcsp.’s costs, 
made no order as to costs between petitioner Ac 
co-resp., Ac refused, even if it had the power in such 
circumstances, to make an order giving resp. the 
custody of or access to the children. — S eddon v . 
Seddon Ac Doyle (1862), 2 Sw. Ac Tr. 640; 31 
L. J. P. M. Ac A. 101 ; 7 L. T. 253 ; 164 E. R. 1 146. 
Annotations : — Consd. Bremner r. Brainier A t Brett ( 1 804 ), 


3 Sw. & Tr. 378. Folld. Hick v. Hick & Kitchin (1864), 

34 L. J. P. M. & A. 11 ; Barnes v . Barnes & Beaumont 

(1SC8), 38 L. J. P. & M. 10. Consd. Ravcnscroft V. 

Itavenseroft (1872), L. R. 2 P. Ac P. 376 : Bernstein v. 

Bernstein, 11893) P. 292. Reid. Yowoll v. YowelJ, 

Serrash & Burleigh (1875), 24 W. it. 59. 

4992. .]— (1) Where there was a balance 

due from petitioner, the husband, for alimony 
& costs, & there had been an arrangement between 
the parties that the balance should be paid by 
monthly instalments of £20, & that an attach- 
ment should be granted against him to remain in 
the registry until he made default in payment of 
one of the instalments, the ct. dismissed the 
petition, & decreed an attachment on the terms 
arranged. The ct. has power to enforce an 
attachment after the suit has been dismissed. 

(2) Where co-resp. is found to have been guilty 
of adultery he is not, as a matter of course, relieved 
from payment of the costs of that issue, merely 
by reason of the husband having been guilty of 
such adultery as to induce the ct. to dismiss the 
petition. — Bremner v. Bremner & Brett (1864), 
3 Sw. & Tr, 378 ; 33 L. J. P. M. & A. 202 ; 10 
L». T. 99 ; 12 W. R. 444 ; 164 E. R. 1321. 
Annotations : — As to (2) Folld. Baker v. Baker Ac Grigar 

(1867), 36 L. J. P. & M. 119. Apld. Quartermaine v. 

Quartermainc & GleniKter (1911), 105 L. T. 80. Refd. 

YoweJl r. Yowoll, .Serrasli Ac Burleigh (1875), 24 W. K. 

59 ; Waudby v. Waudby Ac Howland, 11002 J J*. 85. 

4993. .] — Conradi v. Conradi & Flasii- 

man, No. 5057, post. 

4994. .] — Upon a husband’s petition for 

dissolution of marriage, no verdict was recorded 
upon tiie lirst trial, the jury being unable to agree 
upon some of the issues. On the second trial the 
jury found that resp. & co-resp. had committed 
adultery, 6c that petitioner had also committed 
adultery, but that. resp. had condoned it. The 
ct. refused t o grant petitioner a decree & dismissed 
his petition ; but, upon the question raised as to 
costs : — Held : (1) the wife was entitled to be paid 
by petitioner her full costs of both trials ; (2) peti- 
tioner was entitled to costs against co-resp. in 
respect of the issue found against the latter, & 
that the order must cover the costs of that issue 
on both the trials. — Waudby v. Waudby At 
Rowland, [1902] P. 85 ; 71 L. J. P. 43 ; 86 L. T. 
123 ; 66 J. P. 280 ; 50 W. R. 176 ; 18 T. L. R. 
150 ; 46 Sol. Jo. 124. 

Annotation: — As to (1) Refd. Silver v. Silver Ac Grenfell, 

11924 J P. 163. 

4995. Remiss conduct.] — Costs given against, co- 
resp., who knew that resp. was a married woman, 
though the husband’s conduct towards his wife 
was remiss. — Badcock v. Badcook At Chamber- 
lain (1858), 1 Sw. At Tr. 189 ; 31 L. T. O. S. 268 ; 
6 W. R, 737 ; 164 E. R. 686. 

4996. Conducing to wife’s adultery.] — 

Seddon v. Seddon At Doyle, No. 4991, ante. 

4997. Wife’s profligate conduct known to hus- 
band.] — (1) Where the wife’s conduct has been 
profligate At that to the husband’s knowledge, 
before the adultery committed with the co-resp. 
the latter will not bo liable to costs. 

(2) On pronouncing a decree of dissolution of 
marriage, the ct. will make an order that a child 
in the custody of resp. be given up to petitioner, 
even when the child is of an age that entitles 
petitioner to the custody by common law right. 
— Boyd v. Boyd & Collins (1859), 1 Sw. Ac Tr. 
662 ; 29 L. J. P. M. Ac A. 79 ; 8 W. R. 160 ; 1 L. T. 
244; 164 E. R. 860. 


the party-Ac-party cents already re- 
covered from co-resp. — Pacny v. 
Pacey (1907), 26 N. Z. L. It. 1087.— 

N.Z. 

h. Whether liable for costs of abor - 


, tire trial.]- A suit for dissolution of 
marriage waB tried twice. On the 
second occasion petitioner, whose case 
was strengthened by additional evi- 
; deuce, succeeded : — Held : in the 


circumstances petitioner was not 
entitled as against co-resp. to hiH costs 
of the abortive trial. — Evans v. Evans 
(No. 3) (1910), 30 N. Z. L. It. 347.— 

N.Z. 
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4998. .] — Where damages were claimed 

from a co-resp., & it appeared that resp. was lead- 
ing an abandoned life when co-resp. made her 
acquaintance, & there was evidence raising a strong 
suspicion that petitioner must have been aware 
of that fact : — Held : co-resp. ought not to be 
condemned in costs, on the ground that the claim 
for damages was, under the circumstances, im- 
proper. — Manton v. Manton <fc Stevens (18G5), 
4 Sw. & 1r. 159 ; 34 L. J. P. M. & A. 121 ; 11 
Jur. Is. S. 863 ; 164 E. R. 1477. 

4999. Gross misconduct.] — Where in a suit for 
dissolution of marriage by a husband the adultery 
was proved, but the petition was dismissed on 
the ground of the gross misconduct of petitioner, 
the ct. refused to make any order as to the costs 
of petitioner or co-resp. — Hick v . Hick & Kitchen 
(1864), 31 L. J. P. M. & A. 11. 

5000. Connivance by petitioner.] — Ellaytt v. 
Ellaytt, Taylor & TIax.se, No. 4901, ante . 

5001. .] — A petition by a husband, & claim- 
ing damages from co-resp., was dismissed on the 
grounds of the connivance of petitioner & condona- 
tion, & petitioner was ordered to pay co-resp. his 
costs, although the adultery of resp. & co-resp. 
was proved. — A dams v. Adams & Colter (1867), 
L. R. 1 P. & D. 333 ; 36 L. J. P. & M. 62 ; 16 
L. T. 69. 

Annotation: — Consd. Bernstein v. Bernstein, [1893] 1*. 

292. 

5002. .] — Wuxi ams v . Williams & Gaz- 

zard (1897), Times , Nov. 4. 

5003. Condonation of wife’s adultery.] — Norris 
v. Norris, Lawson & Mason, No. 3270, ante. 

5004. .] — Adams v. Adams & Colter, No. 

5001, ante. 

5005. .] — Bernstein a. B ernstein, Turner 

& Sampson, No. 3213, ante. 

5006. .]— -Williams v. Williams & Gaz- 

zard (1897), Times , Nov. 4. 

5007. .] — Hyman v. Hyman & Goldman, 

No. 3227, ante . 

5008. Petitioner’s conduct such as to invite 
challenge.] — Codrington v . Codrington & 
Anderson, No. 4837, ante. 


(r) Knowledge of Co-Respondent that Respondent 

Married. 

i. In General . 

5009. Necessity for knowledge — Before liable for 
costs.]— ~(1) On proof of a petition for dissolution 
of marriage, by reason of tho adultery of the wife, 
some evidence should be given of the conduct 
of tho husband towards her previously to the 
adultery. 

(2) Where there was no evidence that co-resp. 
when he committed the adultery knew that resp. 
was married, the ct. refused to order him to pay 
the costs. — Boddington v . Boddington & 
Nossiter (1858), 27 L. J. P. & M. 53. 

5010. .] — Costs refused against co- 

resp., there being no proof before the ct. that he 
was aware that resp. was a married woman, or 
of any of the circumstances under which the co- 
habitation with the husband was broken off. — 
Ieagle v. Teagle & Nottingham (1858), 1 Sw. 
& Tr. 188 ; 27 L. J. P. & M. 65 ; 31 L. T. 0. S. 
268 ; 6 W. R. 736 ; 164 E. R. 686. 

Annotation* : — Folld. Butterworth v. Butterworth & Engie- 

llelu, ColliiiB v. Collins & Harrison, Barratt v. Barratt & 
v ’ R°well & Walker, Adams r. Adams Sc 

Ward, Ellworthy v. Ellwortliy & Ledgard, [1920] P. 126. 

Consd. Taylor v. Taylor & Kraft (1920), 123 L. T. 112. 

5011. .] — Where there was no evi- 

dence to show that co-resp. when he first formed 
the connection with resp., knew that she was a 


married woman, the ct. refused to condemn him 
in costs. — Prtske v. Priske & Goldby (1860), 4 
Sw. & Tr. 238 ; 29 L. J. P. M. & A. 195 ; 164 E. R. 
1507. 

Annotations : — Dbtd. Lcarmonth v. Loarmontli & Austin 
(1889), 62 L. T. 608. Consd. Butterworth v. Butterworth 
& Enfflelleld, Collins v. Collins & Harrison, Barratt v. 
Barratt & Fox, Howell v. Howell &c Walker, Adams r. 
Adams & Ward, Ellwortliy v. Ellworthy &. Ledgurd, 
[1920] P. 126. Refd. Taylor v. Tajior & Kraft. (1020), 
123 L. T. 112. 

5012. -.] — Co-resp. appeared & denied 
the charge of adultery, & alleged condonation <& 
adultery, on the part of petitioner. There was evi- 
dence that resp. & co-resp. had on several occasions 
cohabited, & that she became pregnant in conse- 
quence ; but there was no evidence that co-resp. 
had been aware that she was married. The evi- 
dence in support of co-resp. ’s plea of condonation 
& the countercharge of adult-cry was very insuffi- 
cient. The ct. granted a decree nisi, refusing to 
condemn co-resp. in the costs of the issue of his 
adultery with co-resp., but condemned him in 
the costs of the issues raised by his other jileas. — 
Howe v. Howe (1867), 15 W. R. 498. 

5013. .] — Norris v. Norris & Smith, 

No. 4835, ante. 

5014. .] — Butterworth v. Butter- 

worth & Englefield, Collins v. Coltjns & 
Harrison, Barratt v. Barratt & Fox, Howell 
r. Howell & Walker, Adams v. Adams & Ward, 
Ellworthy v. Ellworthy & Ledgard, No. 4676, 

ante. 

5015. .] — Gibbs v. Gibbs & Heath- 

cote, No. 5024, post. 

5016. No absolute rule.] — (1) There 
is no absolute rule of practice that a co-resp. 
cannot be condemned in costs unless at the time 
of the first misconduct he knew that tho resp. 
was a married woman. Costs are always in the 
discretion of the ct. 

(2) Semhle : though on the assessment of 
damages evidence as to the means of co-resp. cannot 
be received, yet the general position & obligations 
of the parties are material for consideration in 
order that an assessment may be arrived at which 
co-resp. can discharge, & which will not defeat 
its object, but bring a sum into ct. to be dealt 
with. — Burne v. Burne & Helvoet, [1920] P. 
17 ; 89 L. J. P. 18 ; 122 L. T. 224 ; 6i Sol. Jo. 
132. 

Annotations : — As to (1) Consd. Butterworth r. Butterworth 
& Englefield, Collins v. Collins & Harrison, Barratt v. 
Barratt & Fox, Howell v. Howell Sc Walker, Adams r. 
Adams 6c Ward, Ellwortliy r. Ellworthy A r . Ledgard, 
[1920 J 1*. 126. As to (2) Consd. Buttonvorth v. Butter- 
worth & Englefield, Collins r. Collins & Harrison, Barratt 
v. Barratt 6c Fox, Howell v. Howell 6c Walker, Adams 
v. Adams Sc Ward, Ellworthy v. Ellworthy 6c Ledgard, 
[1920] P. 126. Refd. Langriek v. Langriek Sc Funnel! 
(1920), 89 L. J. P. 114. 

5017. .] — Langrick v. Langrick 

Funnell, No. 4684, ante. 

5018. Discretion of court un- 
fettered.] — Smith v. Smith & Reed, No. 4848, ante. 

5019. Effect of knowledge — Co-respondent’s be- 
haviour imprudent.] — Carstairs v. Oarstairs & 
Dickenson, No. 5566, post. 

5020. Liability of co-respondent for whole 

costs.]— Codrington v. Codrington & Ander- 
son, No. 4837, ante. 

5021. Profligate life of respondent — Prior 

to adultery.] — Where petitioner had lived separate 
from resp. for several years in consequence of her 
intemperance, & during the separation <fc prior 
to the adultery proved, slio had been leading an 
abandoned life, the ct., notwithstanding that co- 
resp. must have known that resp. when he com- 
mitted the adultery was a married woman, refused 
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Sect . 18. — Order for costs: Sub-sect. 4, C. (c) i., ii. 

& Hi., & (d ) ; sub -sects. 5, 6 & 7 .] 

to condemn him in costs. — Nelson v. Nelson 
(1868), L. It. 1 P. & D. 510. 

Acquired after commencement of adultery.] 

— See Sub-sect. 4, C. (c) iii., post. 

5022. Right to cross-examine witnesses — As to 
knowledge — Appearance entered — No answer filed.] 

- — Dyne v . T/yne k Blackney, No. 3937, ante. 

Conduct of petitioner.] — Sec Sub-sect. 4, C. (6), 

M 

ii. Proof of Knowledge. 

5023. Onus of proof on petitioner.] — Butter- 
wortii v. Btttterworth Sc Engine field, Collins 
v. Collins <fc Harrison, Barratt v. Barratt Sc 
Fox, Howell v. Howell & Walker, Adams v. 
A dams Sc Ward. Ellwortiiy v. Ell worthy" & 
Ledgard, No. 4676, ante. 

5024. Surrounding circumstances — From which 
co-respondent’s knowledge inferred.] — The dis- 
cretion of the et. as to costs is a judicial one, Sc a 
long course of decisions only allows a co-resp. to 
be condemned in costs if it is either shown that he 
knew, or circumstances proved which enable the 
ct. to find that he ought to have known, that resp. 
was a married woman. But there is no special 
rule as to the nature of the evidence required to 

rove such knowledge, Sc it may, like other facts 
in issue, be inferred from proved facts. — G ibbs 
v. Gibbs Sc Ueathcotk (1920), 123 L. T. 206 : 36 
T. L. 11. 503. 

5025. .] — Costs may be awarded 

against a co-resp. not proved to have known that 
resp. was married, if the facts warrant a finding 
that he ought to have known, but not otherwise. 
— Ta\"lor v. Taylor Sc Kraft (1920), 123 L. T. 
112 : 36 T. L. B. 329. 

Annotation Consd. Gibbs v. Gibbs & Featlicote (1620), 
123 L. T. 206. 

5026. .] — Langrick v. Langkick Sc 

Funnell, No. 4684, ante. 

5027. Confession.] — Where, upon an applica- 
tion to make a co-resp. liable for the costs of a 
petition, the only proof of scienter was an admis- 
sion by him that within a fortnight after he first 
committed adult cry with resp. lie became aware 
that she was a married woman : — Held : peti- 
tioner was entitled to an order for costs against 
co-resp. 

Where a co-resp. has found out when too late 
to repair the wrong done, that the woman with 
whom he has taken up is a married woman, he 
ought not, because he does not desert her, to be 
held liable for costs. (Jeune, P.). — Bilby v. 
Bij.by, [19021 P. 8 ; 71 L. J. P. 31 ; 86 L. T. 123. 

^tnnotat ions : — Consd. Norris v. Norris & Smith, [1618] I*. 126. 
Expld. Butterwortli v. Butterwortli & Boglolicld, ('ollius 
v. Hollins & Harrison, Barratt, r. Barratt & Eo'\ liouelJ 
r Howell &; Walker, Adams r. Adams & Ward, Elhvorthy 
r Elhvorthy & Ledgard, [1620] I\ 120. Refd. S 
?? Sweeting & Rowlands (1916), 36 T. L. Ii'. 15; 
v Borne Sc Helvoet, [1620] P. 17. 

5028. .] — Norris v . Norris & Smith, No. 

4835, ante. 

iii. Knowledge Acquired after Commencement 

oj Adultery. 

5029. Co-respondent continuing to live with re- 
spondent — Not thereby liable for costs.] — Where 
a wife, who had been a prostitute before marriage, 
left her husband in Australia without his consent 
Sc against his wishes, Sc on arriving in England 
commenced an adulterous intercourse with co- 
resp., with whom she had had an immoral intimacy 
previous to her marriage ; and co-resp. did not 
know that resp. was a married woman, until a 


week after their second intimacy had commenced, 
but after lie was made aware of her marriage 
continued to cohabit with her, his alleged reason 
for doing so being that she received no support 
from her husband, & unless he, co-resp., had sup- 
ported her she would have been driven back 
to a life of prostitution, the ;judge, under the 
circumstances, refused to condemn co-rcsp. in 
costs, although petitioner had done his best to 
prevent his wife from coming home from Australia, 
Sc was not in a position to make her an allowance 
whilst living apart from him. — Learmouth v. 
Learmouth Sc Austin (1889), 59 L. J. P. 14 ; 62 
Jj. T. 608. 

Annotations : — Consd. Butterwortli r. Bull envort.1) & Engle- 
field, Collins v. Collins & Harrison, Barratt r. Barratt & 
Fox, Howell v. Howell & Walker, Adams v. Adams & 
Ward, Elhvorthy r. Elhvorthy & Ledpard, 1 1020] P. 
12t>. Refd. Robinson v. Robinson & Wilson (1898), 78 
L. T. 391. 

5030. .] — Newby v. Newby Sc White, 

No. 4691, ante. 

5031. .] — -Robinson v. Robinson & 

Wilson, No. 4816, ante. 

5032. .] — Bilby v. Bilby, No. 5027, 

ante. 

5033. .] — (1) Where co-resp. did not 

know of resp. being a married woman at the time 
when lie first entered upon an adulterous con- 
nection with her, but, having afterwards discovered 
that she was married, still continues to live with 
her, lie should not he held liable for costs because 
lie did not desert resp. as soon as he discovered 
that she was married. 

(2) Want of knowledge that resp. was a married 
woman is no bar to a claim [against co-resp.] for 
damages.™ Sweeting v. Sweeting Sc Rowlands 
(1919), 36 T. 1^ R. 15. 

Annotation : — J* to (1) Consd. Butterwortli r. Butterwortli 
A’ Kmrlefiohl, Collins r. Collins A Harrison, Barratt r. 
Barratt & Fox, Howell v. Howell & Walker, Adams r. 
Adams & Ward, Elhvorthy r. Elhvorthy &, Ledgard, 
(1920 J P. 126. 

5034. Adultery continued after knowledge — 
Discretion of the court.] — Norris v. Norris Sc 
Smith, No. 4835, ante. 

{d) Rescission of Decree nisi. 

5035. Intervention of King’s Proctor — Decree as 
to costs unrescinded.] — Where the Queen’s Proctor 
intervened after a decree nisi , Sc established a 
charge of adultery against petitioner, the ct. 
reversed only that part of the decree which dis- 
closed the marriage, Sc left standing that part 
which condemned the co-resp. in costs. — Holt v. 
Holt & Davis (1869), 21 L. T. 401. 

5036. .] — A husband obtained a decree 

nisi for dissolution of marriage on the ground of 
liis wife’s adultery with co-resp., Sc the ct. con- 
demned co-resp. in the costs of the suit. The 
Queen’s Proctor afterwards intervened, Sc filed 
pleas alleging collusion Sc petitioner’s adultery 
between the commencement of the suit Sc the date 
of the decree nisi. Petitioner filed no answer 
to the Queen’s Proctor’s pleas, Sc the decree nisi 
was rescinded. The ct. rescinded that part of 
the decree which condemned co-resp. in costs. — 
Hechler v. IIechler Sc Bennett (1888), 58 
L. J. P. 27. 

5037 . .] — Hyman v . Hyman Sc Gold- 

man, No. 3227, ante. 

5038 . .] — Hope v. lIorE & Johnson, 

No. 5162, post. 

5039. Decree as to costs rescinded.] — 

Raven scroft v. Ravenscroft Sc Smith, No. 
4833, ante. 

5040. .] — Petitioner in a dissolution 

suit had obtained a decree nisi 9 with costs. On an 
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intervention of the Queen’s Proctor he was proved 
to have been guilty of profligate adultery, & the 
ct. reversed the decree nisi, including that portion 
which condemned co-resp. in costs. — Youell v, 
Youell, Terrass & Burleigh (1875), 33 L. T. 
578 ; sub nom , Yowell v. Yowell, Serrash Ac 
Burleioii, 24 W. R. 59. 

5041. .] — Baldwin v, Baldwin Ac 

Stowell, No. 4818, ante, 

Costs of intervention.] — See Sect. 20, sub- 
sect. 4, A. (g), 

5042. Reconciliation of parties — Decree as to 
costs unrescinded.] — Petitioner Ac reap, in a suit 
for divorce having become reconciled after the 
decree nisi Ac before decree absolute, petitioner 
moved to rescind the decree Ac dismiss the peti- 
tion. The ct. directed that the order rescinding 
the decree nisi & dismissing the petition should 
contain a provision condemning co-resp. in the 
costs of the petition, as taxed. — Quart ermatne 
v, Quahtkrmaine Ac Glenister, [1911] P. 180 ; 
80 Li. J. P. 89 ; 105 L. T. 80 ; 27 T. L. R. 458 ; 
65 Sol. Jo. 522. 

Annotation : — Refd. Hope v, Hope & Johnson (1924), 130 

L. T. 761. 


Sub-sect. 5. — Between Other Parties. 

5043. Guardian— Petitioner for infant wife- 
Liability for husband’s costs — Case conducted with- 
out discretion.] — (1) A guardian, in instituting or 
carrying on a matrimonial suit on behalf of a 
minor wdfe against her husband, must exercise 
sound judgment Ac discretion ; if he carry on such 
suit without a just foundation, he will be con- 
demned in the costs of the husband. 

(2) Under no circumstance can a wife in a matri- 
monial suit he condemned in costs. — Brown v. 
Brown (1850), 2 Rob. Eccl. 302 ; 7 Notes of Oases, 
391 ; 11 .Tur. 708 ; 103 E. R. 1325. 

AnnatatimtH -As to (1) Consd. Ituttrr v. Hutfor, 11921] 

J\ 136. Refd. Zvcklinski v. Zyeklinnki (1861), 2 S\v. iV. 

Tj\ 420. As to (2) Consd. Rutter r. Rutter, [1921 ] 1*. 136. 

5044. Guardian ad litem — Petitioner for infant 
husband — Costs of unsuccessful petition- “Miscon- 
duct immaterial.] — The guardian ad litem of an 
infant husband who is a petitioner in the Divorce 
Div. is in the same position as a next friend in the 
Chancery Ac K. B. Pi vs. as to costs. Ac is liable to 
be ordered to pay the costs of an unsuccessful 
petition apart from any question of misconduct. 
— Rutter v, Rutter, [1921] P. 13b ; 90 L. J. P. 
129 ; 121 L. T. 790 ; 37 T. L. R. 204 ; subsequent 
proceedings, [1921] P. 421. 

5045. Official Solicitor acting as — On behalf 

of lunatic husband — Right to own costs from wife.] 
— (1) The costs of the Oiticial Solicitor as the 
guardian ad litem of resp., a person of unsound 
mind not so found by inquisition, were ordered to 
be paid by petitioner, who was given leave to add 
the same to her own costs of suit as against resp. 

(2) In pronouncing a decree of nullity the ct. 
ordered that the child of the union should bo given 
to petitioner. — Jackson (otherwise Macfarlane) 
v. Jackson, [1908] P. 308 ; 77 L. J. P. 147 ; 24 
T. Ii. R. 074 ; 52 Sol. Jo. 535. 

5046. Nullity suit — By father of husband — 
Against husband & wife — Liability for wife’s costs.] 
— Wells v, Wells Ac Cottam, No. 4805, ante, 

5047. By next of kin — Delay in instituting 

suit.]-—-Tlie next of kin having delayed three 
years in instituting the suit, Ac resp. having been 
put to much expense in the meantime in maintain- 
ing the alleged lunatic, the ct. refused to make 
any order as to costs. — Hancock v. Peaty (1807), 
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L. R. 1 P. Ac I). 335 ; 30 L. J. P. Ac M. 57 ; 20 
L. T. 182 ; 15 W. R. 719. 

Annotations :■ — Consd. Mordaunt v. Moncreiffo (1874), L. It. 

2 Sc. & Div. 374. Refd* JackHon (otherwise) Macfarlane) 

v. Jackson (1908), 52 Sol. Jo. 535. 

5048. Intervener — Successful intervention — 
Liability of petitioner & respondent.] — Upon a 
wife’s petition for dissolution of marriage, the 
husband tiled an answer denying all the charges 
made against him in the petition, but, when the 
case was in the paper for hearing, upon an appli- 
cation being made on behalf of petitioner for a 
short adjournment, counsel for the husband stated 
that he was not in a position to defend the suit 
so far as the charges of desertion & adultery were 
concerned. An application was thereupon made 
on behalf of a person named in the petition that/ 
she might have leave to intervene & defend her- 
self in respect of the particular charge of adultery 
with which her name was associated, & the ct. 
gave leave accordingly. Upon the case coming 
on for hearing, the charge of adultery was dis- 
proved, but the wife was granted a judicial separa- 
tion on the ground of resp.’s desertion. Upon 
the question arising as to costs : — Held : under the 
circumstances, the ct. ought to place the inter- 
vener in the best possible position to obtain the 
costs of her successful intervention, & an order 
should be made iu her favour against both peti- 
tioner Ac resp. — Wade v, Wade, [1903] P. 10 ; 
72 L. J. P. 1 ; 87 L. T. 751 ; 51 W. R. 404. 

5049. Liability of wife — Separate pro- 

perty restrained from anticipation.] — Studley v . 
Studley, No. 3830, ante. 


Sub-sect. 0. — Parties suing in forma 

pauperis. 

See R. S. C., Ord. 10, rr. 31 e-31ii. 

5050. Petition by wife — Petition successful 
Entitled to costs.] — A wife suing in forma pauperis 
for a dissolution of marriage, if she obtains a decree 
is entitled to costs. — Afford v. Afford (18G1), 
2 Sw. & Tr. 387 ; 30 L. J. P. JM. & A. 174 ; 5 
L. T. 138 ; 2 04 E. R. 1040. 

5051. Petition by husband- -Costs against co- 
respondent — Costs out of pocket only.] 

Rlchardson v, Richardson Ac Plowman, No. 
4289, ante, 

5052. Leave to sue as poor person after suit 

commenced — Usual order for wife’s costs — Up to 
date of such leave.] — A husband petitioned for 
divorce on the ground of liis wife’s adultery with 
co-resp. Ac the usual order was made that the hus- 
band should pay his wife’s costs up to setting 
down As give security for her costs. On the hus- 
band’s failure to comply with the order the cause 
was stayed As the husband then obtained an order 
allowing him to sue as a poor person. The jury 
found in favour of the husband on all the issues 
Ac the ct. pronounced a decree nisi with costs 
against co-resp. Ac made the usual order for the 
wife’s costs up to the date of the order allowing 
the husband to sue as a poor person, the husband 
to recover them from co-resp. — West v. West Ac 
JVIaxtkd (1917), 34 T. L. R. 109 ; G2 Sol. Jo. 
213. 


Sub-sect. 7. — Application for Costs. 

5053. Time for application — Application after 
hearing — Whether out of time.] — Brittain v, 
Brittain Ac Camp, No. 4010, ante. 
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Sect . 18. — Order for costs: Sub-sects . 7, 8 9. 

Sect . 19 : Sub-sects . 1 2, A.] 

5054. Wife unsuccessful.} 

Keats v. Keats & Montezitma, No. 3100, ante. 

5055. .] — In a suit for dis- 

solution of marriage, the wife before the hearing, 
obtained the usual order for the taxation of her 
costs. The registrar made an appointment, & 
found that her taxed costs, up to the date of the 
order, amounted to £9 lls. 6rf., & that £90 would 
be a reasonable sum to be paid into the registry 
to cover the wife’s cost of the hearing, but he 
declined to make his report to that effect, as peti- 
tioner’s solr. was not present, & he made a second 
appointment. In the interim the cause was heard, 
& the wife failed in the suit : — Held : she was not 
entitled to the costs incurred before the date of 
the order, nor to the costs of the hearing. — Gough 
v. Gough & Baynton (1804), 33 L. J. P. M. & 
A. 130. 

Annotation : — Refd. Franklin v. Franklin & Minslmll, 11921] 
P. 407. 

5056. — .] — (1) Where there 

were cross suits, & the marriage was dissolved on 
the ground of the wife’s adultery, the et. held that 
the husband was not liable for the costs of the wife 
in her suit, inasmuch as she had not taken the 
ordinary steps to get them taxed previous to 
the final determination that she had been guilty 
of adultery. 

(2) The decree pronouncing her guilty of adul- 
tery should be pleaded to entitle the ct. to take 
notice of it . — Bolt v . Bolt (1864), 3 Sw. & Tr. 
604 ; 34 B. J. 1\ M. A A. 51 ; 164 E. It. 1409. 

Annotations :• -As to (1 ) Refd. Whitmore t\ Whitmore (1 SGG), 
35 L. J. P. & M. 39 ; Otway v. Otway (1888), 59 L. T. 

5057. Discretion of court.] — 

(1) Where petitioner established adultery against 
co-resp., but the co-resp. established a counter- 
charge of adultery against petitioner, & the j>eti- 
tion w’as dismissed ; the ct. held that co-resp. 
was liable for the costs of proving the wife’s adul- 
tery, & that petitioner was liable for costs incurred 
by the co-resp. in establishing the countercharge 
of adultery. 

(2) Rule 159 directing that the wife’s costs of 
the hearing, when the decision of the ct. or jury 
is against her, shall not be allowed against the 
husband unless applied for & ordered to be allowed 
at the time of hearing, is not imperative on the 
ct., but the ct. may dispense with it, & entertain 
an application for the wife’s costs subsequently 
to the hearing in a meritorious case. — CoNRADi 
v. Con had i A Flasiiman (1866), L. B. J P. & 1). 
L63 ; 35 L. J. P. & M. 49 ; 14 L. T. 170 ; 14 W. It. 
589. 

Annotation : — As to (2) Refd. Somerville v. Somerville & 
Webb ( 1 8G7 ), 3G L. J. 1*. & M. 87. 

5058. .] — In a suit in which 

material circumstances were proved on the part 
of the wife resp., although the verdict established 
her adultery, the ct. after the lapse of three months 
from the date of the decree nisi, & notwithstand- 
ing Buie 159, allow ed her costs to be taxed against 
the husband. — Somerville v. Somerville & 
Webb (1867), 36 1.. J. P. & M. 87 ; 16 L. T. 466. 
Annotation .— Reid. Smith v. Smith (1882), 7 P. I). 84. 

5059. After decree absolute.] — After a 

decree had been made absolute in a suit for dis- 
solution of marriage the ct. cannot condemn a 
party in the costs of the proceedings. — W ait v . 
Wait (1871), L. R. 2 P. & D. 228 ; 40 L. .T. P. 
& M. 30 ; 24 I,. T. 847 ; 19 W. B. 760. 

Annotation Consd. Boeton v. Beeton & Robertson, [1921] 

P. 417. 

5060. Intervention of King’s Proctor.] 


and Wife. 

— In cross-petitions by the husband & wife for 
dissolution of the marriage a decree nisi was pro- 
nounced on the wife’s petition, the husband was 
condemned in costs. Subsequently the Queen’s 
Proctor intervened, & charged the wife with adul- 
tery, collusion, & suppression of material facts. 
The husband, in compliance witli an order of the 
registrar, had paid money into ct. to meet the wife’s 
costs in both suits : — Held : the wife was not 
entitled to have the money in ct. paid out until 
the decree nisi had been made absolute. — B utler 
v . Butler, Butler v. Butler & Burnham, 
(1889), 14 P. D. 160 ; 58 L. J. P. 71 ; 38 W. R. 
272 ; subsequent proceedings (1890), 16 P. P. 32, 
126, 161. 

5061. Before claim for damages decided.] — 

Stocker t\ Stocker, Brice & Patterson, No. 
3228, ante. 

5062. How made — Balance of costs beyond 
security lodged — Summons, not motion.] — 

Cooke v. Cooke & Allen, No. 4954, ante. 

5063. Application for personal payment by 
solicitor.] — An appeal [as to costs] by a married 
woman having been dismissed with costs, resp. 
asked that appellant’s solr. might be ordered to 
pay the costs [of the appeal] personally : — Held : 
if the ct. had jurisdiction to make the order it 
must be on a substantive application. — T atum 
v. Tatum (1886), 2 T. L. R. 423, C. A. 

5064. Application to condemn wife in costs — 
Necessity for notice to wife.] — Where, on a hus- 
band’s petition for divorce, application was made 
to condemn the wife, who had not appeared to 
defend the suit, in costs, the ct. declined to enter- 
tain the application until she had received notice 
of it. — F ield v. Field & Denton (1887), 13 P. 1). 
23 ; 58 L. T. 90 ; 52 J. P. 56 ; 36 W. B. 720. 
Annotation : Refd. Mason v. Mason (1889), G1 L. T. 304. 

5065. No previous application for security.] — 
A wife filed a petition for judicial separation, & 
the case was in due course set down for trial. 
Subsequently she wTote to her solrs. saying that 
she had returned to her husband. On May 29 
her solrs. wrote to her expressing a wish to with- 
draw from the ease, & they did not afterwards 
act for her. Up to that date they took no steps, 
under the prevailing practice of the Divorce Div. 
to obtain security for the wife’s costs from the 
husband. On July 3 they carried their costs into 
the registry foi* taxation against the husband. 
On a summons adjourned into ct. for further 
argument : — Held : as the solrs. had not applied 
for security in the ordinary way, they must be 
left to their remedy at common law ; the applica- 
tion was not in accord with the practice of the 
ct. ; it was out of time ; it was not made by the 
w r ife’s solrs., but merely by a firm that had at one 
time acted for her ; the ct. had no jurisdiction 
to deal with it ; & it must be dismissed with costs 
against the applicants personally. — Nairne v. 
Najrne (1901), 71 Ij. J. P. 37 ; 85 L. T. 649 ; 65 
J. P. 777 ; 18 T. L. B. 16 ; 46 Sol. Jo. 31. 

Annotation Expld. & Distd. Jinks v. Jinks, 11911] I*. 120. 

5066. Who may apply — Previous solicitors of 
wife — Withdrawal during conduct of case.] — 

Nairne v. Nairne, No. 5065, ante. 


Sub-sect. 8. — Enforcement of Order. 

Stay of proceedings .] — See Sect. 14, sub-sect. 2, 
B., ante. 

Action in King’s Bench .] — See No. 5441, post. 
Attachment & committal.] — aSYcNos. 5911-5930, 

post. 



Part XIII.- Matrimonial Causes. 


479 


Process of execution.] — See No. 5900, post 

Writ of eleglt.] — See No. 5968, post 

Writ of fieri facias.]— See Nos. 4288, 4815, 

mite, No. 5961, post . 

Garnishee.]— See No. 5972, post. 

Receiver.]— See Nos. 5972-598 1, post . 

Sequestration.] — See Nos. 5956, 5957, post 

Injunction restraining dealings with property.] — 
See No. 4806, mite. Nos. 6011, 6012, post . 


Site -sect. 9. — Appeal from Order. 
See Sect. 21, sub-sect. 1, I)., post. 


Sect. 19.— FUNCTIONS OF KING’S PROCTOR. 

Sub-sect. 1. — Intervention at Instance 

of Court. 

See Matrimonial Causes Act, 1860 (c. 144). s. 7 ; 
Matrimonial Causes Act, 1866 (c. 82), s. 3 ; Matri- 
monial Causes Act, 1873 (c. 31), s. 1. 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 181 (1); Matri- 
monial Causes Rules, 1925, r. 51. 

5067. Power of court to direct.J — In a suit for 
dissolution the ct. having reason to suspect the 
husband of connivance or conduct conducing to 
adultery, suspended the decree, <fc directed the 
Queen’s Proctor to make inquiries into the bona 
fides of petitioner’s case. — Richards v. Richards 
'& COOK (1869), 21 L. T. 598 ; 18 W. R, 152. 

5068. .] — IIakktman v. IIarriman, [1909] 

P. 123 ; 78 L. .7. P. 62 ; 100 L. T. 557 ; 73 J. P. 
193 ; 25 T. L. R. 291 ; 53 Sol. Jo. 265, C. A. 

Annotations .•—Mentd. East bourne Ordns. t\ Croydon Grdns., 

[1910] 2 K. B. 10 ; Stevenson r. Stevenson, [191 1 ] P. 19] ; 

Churner r. Churnor (J9J2), 100 L. T. 709; Robinson t\ 

Robinson, [1919] P. 352 ; Timmins v. Timmins, [1919] 

1*. 75 ; Rutherford, v. Rutherford, [1922] 1‘. 144. 

5069. Power of Court of Appeal to direct.] — 

Le Sueur v. Le Sueur, No. 5071. post 

5070. Fiat of Attorney-General — Power of court 
to compel issue.] — At the hearing of a petition 
by the wife for dissolution of marriage, her counsel, 
in opening, & petitioner, in the witnesses- box, 
stated that she had committed adultery, but asked 
the ct. to exercise its discretion in her favour ; 
but the ct., having a very strong suspicion that 
petitioner’s case was in material respects untrue, 
adjourned the further hearing, at the same time 
directing that all necessary papers in the matter 
should be sent to the King’s Proctor, in order that, 
under the directions of the A.-G., the Proctor 
should instruct counsel to argue before the ct. 
all questions in relation to the cause which the 
et. might deem it expedient to have fully argued, 
&, for that purpose, to take such steps as might 
be deemed necessary or expedient. Upon motion 
by the King’s Proctor for directions : — Held : 
as the ct. could not compel the A.-G. to issuo his 
fiat, the case would have to remain in the reserve 
list until that list should be called over & dealt with 
in the ordinary course. — Jackson v. Jackson, 
[1910] P. 230 ; 79 L. J. P. 82 ; 103 L. T. 79 ; 26 
T. L. R. 476. 

5071. Costs of appearance — Power of Court of 
Appeal to allow — Appeal withdrawn by appellant.] 

— Under Jud. Act, 1873 (c. 66), s. 19 the Ct. of 
Appeal has power to direct the papers in a divorce 
matter to be sent to the Queen’s Proctor, under 
Matrimonial Causes Act, 1860 (c. 144), s. 5, 


for the purpose of instructing counsel to argue the 
case on appeal. 

But where counsel in accordance with such 
direction appeared for the Queen’s Proctor, & 
the appeal was withdrawn by applt. : — Held : 
the Ct. of Appeal had no power to allow the 
Queen’s Proctor his costs. — Le Sueur v. Le 
Sueur (1877), 2 P. D. 79 ; 36 L. T. 276 ; 25 
W. R. 402, C. A. 

Annotations: — Mentd. Niboyct v. Niboyet (1878), 3 P. D. 
52 ; Lord Advocate v. Jaffrey, [1921] I A. C. 146. 

Costs of showing cause against decree.] — See 

Sect. 20, sub-sect. 4, A. (g), post. 


Sub-sect. 2. — Intervention before Decree 

Nisi. 


A. On What Grounds . 


See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 181 (2). 

5072. Whether confined to collusion — Adultery 
of petitioner.] — Drummond v . Drummond, No. 
3158, ante . 

5073. Suppression of material facts.] — 

If information be given to the Queen’s Proctor 
of material facts necessary to Die due decision of 
a case before the ct. during the progress of the 
cause, he cannot at that time take any steps 
except to "watch the case A- see whether such 
material facts are brought to the notice of the 
ct. If not, he will be entitled, as one of the 
public, but acting under the direction of the 
A.-G., to show cause against the decree being 
made absolute, in which case he will follow the 
ordinary practice prescribed by the rules. It is 
only when he has evidence of collusion that it 
is necessary that he should apply to the ct. for 
leave to intervene under the latter part of Matri- 
monial Causes Act, I860 (c. 144), s. 7.— Hudson 
r. Hudson (1875), 1 P. D. 05 ; 45 L. J. P. 39 ; 
33 L. T. 788 ; 24 YV. R. 282. 

Annotation : — Reid. Jackson r. Jackson (1910), 26 T. L. R. 

476. 


5074. Right to set up other defences.]- 

Thc Queen’s Proctor, when intervening before 
decree nisi, is not precluded from setting up other 
defences in addition to that of collusion. — Sotto- 
mayer v. I)e Barros (1879), 5 P. D. 94 ; 49 
L. J. P. 1 ; 41 L. T. 281 ; 27 W. R. 317. 

Annotations : — Mentd. Moss v. Moss, |1897] P. *-G3 ; \ iditz 
r. O’Hagan (1899), 68 L. J. Ch. 533 ; Ojfden v. Odfccn, 
[1908] 1\ 46; Clictti v. Chctti, U909J P. . 67 ; R. 
t\ Hammersmith Superintendent Registrar of Marriages, 
Kxv> Mir -An war udd in, [1917] IK. 13. 634. 

5075 . Amended petition.] — Carter r. 

Carter (1909), Times, May 1 ; subsequent pro - 
cecdings, sub nom . Higgins v. King s Proctor, 
King’s Proctor v. Carter, [1910] P. 151, C. A. 

5076. Inquiry likely to show falsity of 

petitioner’s case.] — In the absence of materials 
establishing collusion, there is no statutory 
authority for the intervention of the Kings 
Proctor before decree nisi, even although inquiry 
would be likely to show that the case, presented 
by a petitioner who has been guilty of misconduct 
fa seeks the exercise of the discretion of the ct. is a 
false one. The assistance which the King’s 
Proctor can render to the ct. before decree nisi 
is, in the absence of suggested collusion, confined 
to matters of argument. In the absence of 
suggested collusion, lie cannot call evidence or 
ask for dismissal of the petition at that stage 
of the proceedings.— Jackson v. Jackson, [1910] 
P. 230 ; 79 L. J. P. 82 ; 103 L. T. 79 ; 26 T. L. R. 
476. 
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Husband and Wine. 


Sect. 19. — JF 'unctions of King's Proctor: Sub-scci . 2, 
B. ct- C. ; sub-sect. 3. &cc/. 20: Sub-sects. 1, 2 

<fc3, A.cfcB. (a).] 

R. Effect of Intervention. 

5077. Amendment of prayer — From dissolution 
to judicial separation — Petitioner’s adultery proved.] 

— Drummond v. Drummond, No. 3158, ante. 

5078. Whether order for dismissal made — At 
instance of petitioner — King’s Proctor entitled to 
costs on establishing collusion.] — The Queen’s 
Proctor intervened in a suit for dissolution of 
marriage & pleaded, charging petitioner with 
adultery & collusion. Petitioner traversed both 
charges, but before the issues were tried moved 
the ct. to dismiss the petition. The Queen’s 
Proctor not consenting, the ct. rejected the 
motion on the ground that the Queen’s Proctor 
would be entitled to Ids costs if he established 
collusion. — Joyce v. Joyce (18(51), 33 L. J. P. M. 
& A. 200. 

C . Procedure. 

See , note , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 19), s. 181 (1). 

5079. Application for leave to intervene — Affi- 
davit in support of motion — Not essential.] — The 
Queen’s Proctor, under direction of the A.-G., 
may move the ct. by counsel, without affidavit, 
for leave to intervene in a divorce suit. But if 
he moves to have the hearing of the petition 
postponed that he may have time to plead, that 
part of the motion must be founded on affidavit, 
& notice given to the other parties. — A non. 
(18(51), 2 Sw. & Tr. 219 ; 30 L. J. P. M. & A. 88 ; 
3 L. T. 823 ; 1(51 E. It. 990. 

Art notation : — Refd. Hudson r. Hudson (1875), 1 1*. I>. 05. 

5080. Postponement of hearing — Affidavit in 
support of motion — Notice to other side.] — A non. 
(1861), No. 5079, ante. 

5081. Suit conducted by Attorney-General — 
Whether privilege as in Crown cases applicable.] — 

Harris v. Harris & Burke, No. 3066, ante. 

See , generally , Constitutional Law, Yol. XI., 
p. 528, Nos. 325 ct seq. ; Crown Practice, Vol. 
XVI., p. 483, Nos. 3617 et seq. 

5082. No evidence tendered at hearing — Petition 
dismissed.] — The Queen’s Proctor intervened in 
a suit for dissolution, & alleged collusion & 
petitioner’s adultery. If cap. did not appear. No 
evidence being tendered in support of the petition 
when the case came on for hearing, the ct. dis- 
missed the petition, without requiring evidence 
to be produced in support of the Queen’s Proctor’s 
pleas. — Sheldon v. Sheldon (1865), 1 Sw. & Tr. 
75 ; 31 L. J. P. H. & A. 80 ; 13 W. It. 507 ; 161 
E. R. 1111. 

5083. Right to cross-examine petitioner’s & 
respondent’s witnesses — Allegation of collusion — 
Adultery of petitioner.'] — B oa roman v. Boardman, 
No. 2631, ante. 

5084. Right of reply — When petitioner has 
begun.] — C onradi v. Conradi, Worrall & Way, 
No. 27(51, ante. 


Suh-sect. 3. — Showing Cause against a 

Decree. 


See Sect. 20, post. 


Sect. 20.—SHOWING CAUSE AGAINST A 

DECREE. 

Sub-sect. 1. — Who may show Cause. 

See f now , Supreme Court, of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 183 (2). 

5085. Party to suit — Respondent.] — Resp. 
against whom a decree nisi for dissolution of 
marriage has been pronounced, cannot show cause 
against the decree being made absolute under 
Hatrimonial Causes Act, 1860 (c. 114), s. 7. — 
Stoate v. Stoate (18(51), 2 Sw. & Tr. 384 ; 30 
L. J. P. H. & A. 173 ; 5 L. T. 138 ; 164 E. R. 1015. 

Annotations : - Consd. Clements v. Clements & Thomas 
(1804), 8 Sw. & Tr. .‘JIM ; Harries v. Harries <Kc Gregory 
(1001), 80 Ii. T. 202. Refd. Ousey v. Ousey (1875), 1 
P. I). 50. 


5086. 


Acting through member of 


public.] — Clements v. Clements & Tiiomas, No. 
5100, post. 

5087. After intervention by King’s 

Proctor withdrawn.] — Where a decree nisi had 
been pronounced on the husband’s petition, & the 
Queen’s Proctor had intervened on information 
furnished by the wife, but had subsequently 
withdrawn his intervention, the ct. declined to 
suspend the decree absolute on the wife’s applica- 
tion : — Held: if the wife were dissatisfied with 
the verdict, she should have procured its review, 
not by setting the Queen’s Proctor in motion, 
but by moving for a now trial. — P attenden v. 
P attend en & IlERZPIELD (1868), 19 L. T. 612. 

5088. Petitioner.] — (’., the wife, obtained 

a decree nisi for dissolution of her marriage, the 
husband not appearing, after which the Queen’s 
Proctor intervened & pleaded collusion between 
petitioner & resp., A alleged (hat petitioner had 
herself been living in adultery, & prayed to 
dismiss the petition & condemn the parties, or one 
of them, in costs ; whereupon the judge ordinary 
was moved on behalf of the petitioner to direct 
the petition to he taken off the tile of the ct., 
which he refused to do:- Held: on appeal, 
the judge ordinary was right in such refusal.-— 
Gray v. Gray (1861), 2 Sw. & Tr. 266 ; 4 L. T. 
478 ; 7 Jur. N. S. 783 ; 164 E. R, 997. 

Annotations : — Retd. 1 Iniinmoml v. Drummond (18GJ), 30 

L. J. V. M. & A. 177 ; A. v. A., [ 1 DO J J J*. 281. 

5089. Discretion of court.] — Hus- 

band’s petition for divorce dismissed & decree 
nisi granted to wife on cross charges in her answer. 
Wife, a minor without guardian, filed a petition 
for maintenance. Husband took out a summons to 
dismiss Hie petition for maintenance, <te that the 
costs already paid to wife might be paid into ct. 
until decree made absolute. The wife moved to 
rescind the decree nisi : — Held : the husband 
being the guilty party could have no relief. The 
wife’s motion was dismissed, with an intimation 
that if renewed it must be by a guardian. The 
ct. has power in a proper case to rescind a decree 
nisi on application of the party who obtained it. 
— Rutter v. Rutter (No. 2), [1921] P. 421 ; 90 
L. J. P. 366 ; 126 L. T. 120 ; 37 T. L. R, 967. 

5090 Co-respondent.] — Co-resp. entered 

an appearance in a divorce suit, but did not defend 
the action. A decree nisi was obtained by 
jietitioner : — Held : co-resp. could not afterwards 
intervene to show cause why the decree should 


PART XIII. SECT. 20, SUB-SECT. 1. 

5085 i. l*arty to suitr — Respondent .] — • 
A person against whom a decree nisi 
for dissolution of marriage has been 
made has no status to show cause 
against making the decree absolute. 
Such person, if absent at the trial, 
may on that ground apply to set aside 
the decree. 8uch remedy was refused 


when appet. failed to explain why not 
represented at the trial. — Putu>y v. 
Purdy, 11920] 3 W. \V. H. 550.- CAN. 

k. * Power of court to in- 

quire.] — On an application by a wtfo 
that a decree nisi be made absolute, 
the husband appeared Sc tendered 
evidence to show that the wife had 
been guilty of adultery which dis- 


entitled her from obtaining a decree 
for divorce : — Held : though the hus- 
band could not technically show cause, 
the ct. had power, as there was no 
King’s Proctor in India, to inquire into 
the truth of the allegations made by 
him.— O odd v. Conn (1923), I. L. H. 
47 Bom. 064.— IND. 

1 . Solicitor - General . ] — Tlio Solr. * 
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not be made absolute. — H arries v. Harries A 
Gregory (1901), 86 L. T. 202 ; 18 T. L. K. 219. 

5091. Acting through member of 

public.] — C lements v. Clements A Thomas, 
No. 5100, post , 

5092. Intervener.] — E dwards v, Edwards 

A Wilson (1899), Times , June 20. 

5093. King’s Proctor — As member of public — If 
collusion not alleged.] — Any person, A the Queen’s 
Proctor, as one of the public, may enter an appear- 
ance A tile affidavits in opposition to a decree nisi 
being made absolute, at any time before it is 
made absolute. 

Where the Queen’s Proctor does not intervene 
in his official capacity, but appears as one of the 
public, the ct. has no authorit y to award him his 
costs. — B owen v. Bowen A Evans (1861), 3 
Sw. A Tr. 530; 33 L. J. P. M. A A. 129 : 13 
W. 11. 109 : 164 E. R. 1381. 

Annotation : — Consd. Poole v. Poole & Charlton (1896), 

12 T. L. R. 509. 

5094. .] — Masters v, Masters, 

No. 4636, ante , 

5095. - .] — Lautour v. Queen’s 

Proctor, No. 3533, ante . 

5096. -.] — Hudson v, Hudson, 
No. 5073, ante . 

5097. Member of public — Petitioner guilty of mis- 
conduct after decree nisi.] — By Matrimonial Causes 
Act, 1860 (c. 144), s. 7 any one may show cause 
why a decree nisi for a dissolution of marriage 
should not be made absolute by reason of material 
facts not brought before the ct. : -Held : the ct. 
is bound before making a decree absolute to take 
notice of any material facts not previously brought 
before it, even although they occurred subse- 
quently to the decree nisi, A consequently of 
adultery subsequent to the decree nisi , for adultery 
before the decree absolute is adultery during the 
marriage, one of the grounds on which the ct. 
may refuse to dissolve a marriage. 

If* indeed, the argument could have been sus- 
tained, that the decree nisi puts an end to the 
marriage, there could be no adultery during the 
marriage after it. But there is no warrant, I 
think, for that proposition ; ns the marriage 
remains undissolved until the decree absolute 
is pronounced, the obligations of marriage in 
respect of adultery equally remain, A no reasonable 
ground can be assigned why the breach of those 
obligations should be fatal before the decree 'nisi , 
but innocent after it ( per Cur.). — Hulse v, 
Hulse A Tavernor (1871), L. K. 2 P. A 1). 259 ; 
40 L. J. P. A M. 51 ; 24 L. T. 817 ; 19 W. R. S80 ; 
subsequent proceedings , L. R. 2 P. A I). 357. 
Annotations : — Consd. Rogers v, Rogers, [1894 J I*. 101; 

Constantinidi t\ Constantinidi, [ 1 1103 J P. 246 : Sinclair 

v. Foil, 11913] 1 Ch. 155. Refd. Ouscy v, OiiKoy (1875), 

1 P. D. 56; Norman r. Villa ra (1877), 2 Ex. I). 359; 

Lewis v. Lewis, [1S92J P. 212 ; Symons v. Symons, [1897] 

P. 367. 

5098. -.] — IIowarth v , Howarth, No. 
5250, post , 


Sub-sect. 2. — When Cause must be Shown. 

5099. Any time before decree absolute.] — 

Bowen v, Bowen A Evans, No. 5093, ante , 

5100. .] — At any time before a decree nisi 

for dissolution of marriage is made absolute, it is 
competent for one of the public to intervene, 


although three montlis may have elapsed since the 
decree was pronounced. 

Semble : the ct. will not act upon an intervention, 
when satisfied that it is made at the instance of 
resp. or co-resp. — Clements v. Clements A 
Thomas (1864), 3 Sw. A Tr. 394 ; 33 L. J. P. M. A 
A. 74 ; 10 L. T. 352 ; 13 W. R. 110 ; 164 E. R. 
1327. 

5101. .] — Lautour v. Queen’s Proctor, 

No. 3533, ante . 

5102. The Queen’s Proctor can inter- 
vene at any time before a decree nisi is made 
absolute. — Poole v. Poole A Charlton (1896), 
12 T. L. R. 509. 


Sub-sect. 3. — On What Grounds. 

A . Collusion, 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 183 (2). 

Agreement to withhold material facts as amount- 
ing to collusion .] — See Sect. 7, sub-sect. 3, C. {b), 
iv., ante, 

5103. Collusion distinguished from suppression 
of material facts.] — Concealment of material facts 
as a bar to a divorce is on a different footing to 
collusion unless the concealment is the result of 
collusion, collusion being an absolute bar ; while 
concealment of facts is not a bar, either absolute 
or discretionary, unless the facts, if before the 
ct., would have caused the ct. to withhold a decree. 
Where on a disclosure of all the facts a decree 
would in the first instance, in the exercise of the 
discretion of the ct., have properly been pro- 
nounced, mere non-disclosure is no ground for 
rescinding a decree already pronounced. If a 
petitioner for dissolution of marriage withholds 
from the ct. the fact that he or she has committed 
adultery, A a decree nisi is pronounced, the ct. 
will not discharge the decree nisi merely because 
that fact has been withheld ; but it will inquire 
whether if that fact had been disclosed at the tyial 
the ct., in the exercise of its discretion, would have 
pronounced a decree nisi , & if it would, it will 
make the decree absolute. — Hunter v. Hunter, 
[1905] P. 217 ; 74 L. J. P. 157 ; 93 L. T. 451 ; 53 
W. R. 660 ; 21 T. L. R. 602. 

Annotations : — Consd. Brooke v. Brooke, [1912] P. 136. 

Refd. Westcott v, Westcott, [1908] P. 250 ; Higgins r. 

King’s Proctor, King’s Proct or r. Carter, [ 1 9 1 0 J P. 1 51 . 

B. Suppression of Material Facts , 

(a) In General. 

See, now, Supremo Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 183 (2). 

5104. General rule — Duty to make full dis- 
closure.] — Wilkinson v, Wilkinson A Seymour, 
No. 3449, ante, 

5105. Effect of non-disclosure — Where peti- 
tioner entitled to decree if facts disclosed.] — 

Alexandre v, Alexandre, No. 3019, ante, 

5106. .] — Harr aden v, Harraden 

A Bohan (1904), Times , June 3. 

Annotation : — Consd. Hunter v. Hunter, [1905] 1’. 217. 

5107. .] — Rociie v, Roche, No. 5118, 

post, 

5108. .] — Hunter v. Hunter, No. 

5103, ante, 

5109. .] — Circumstances in which the 

ct. will exercise its discretion by refusing to rescind 
a decree nisi on the ground that material facts 


Uenerttl may, under Divorce Act, 
1908, 8. 33, intervene at any time 
before the decree nisi is made absolute, 
even after the time limited after which 

J. — VOL. XXVII. 


the decree nisi may bo made absolute 
lias expired ; & he may intervene 

either under sub-sect. 3 or under suh- 
Bect. I as one of the public ; but iu the 


latter case he is not entitled to costs. — 
Jobson v. Jobson (1910), 30 N. Z. L. H. 
48.— N Z. 

1 1 
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Sect . 20. — Showing cause against a decree : Sub -sect. 

3, 7?. (a) (fr); gub-ggcf. 4, A. (a).] 

have been withheld from the knowledge of the 
ct. — Barrett v. Barrett & Yaugiian (1913), 
30 T. L. It. 63. 

5110. Adultery admitted at hearing — 

Decree nisi granted in discretion of court.]— On 

the intervention of the King’s Proctor the ct., on 
the ground that the petitioning wife had concealed 
material facts, rescinded the decree nisi, wliich 
although the wife had committed adultery the ct. 
had granted in its discretion. — King v. King 
(1915), 32 T. L. R. 78. 

5111. Though innocent.] — Brooke v . 

Brooke, No. 5115, post 

5112. Effect of abandonment of charges at trial.] 

- — (1) It is not competent for a person who has 
intervened in a suit for dissolution of marriage 
for the purpose of showing cause against the decree 
nisi being made absolute, to object that the ct. 
had no jurisdiction over the parties to the suit ; 
nor to rely on, as material facts, charges which 
had been pleaded in answer to the petition but 
were abandoned at the trial. 

(2) Where an appearance had been entered by 
a friend of the co-resp., against whom £5,000 
damages had been awarded, for the purpose of 
showing cause against a decree nisi being made 
absolute, on the ground that there were material 
facts in the case which w T ere not brought to the 
notice of the ct. & most of the material facts had 
been put on record by the parties, & were not 
established at the trial, & the intervener had not 
established by affidavit a single fact of importance, 
the ct. declined to suspend its decree, & condemned 
the intervener in the costs occasioned by the 
intervention. — Forster v. Forster & Bkrridge 
(1863), 3 Sw. & Tr. 151 ; 32 L. J. P. M. & A. 206 ; 
9 L. T. 118 ; 104 E. R. 1231 ; subsequent pro- 
ceedings, 1 B. & S. 187. 

5113. After decree nisi.] — Hulse v. Hui.se & 
Tavernor, No. 5097, ante. 

5114. On decree of nullity.] — In a suit by a 
husband for nullity of marriage upon the ground 
of his wife’s incapacity to consummate the 
marriage, the wife did not defend, & the husband 
gave evidence that the wife was hand apta viro 
& that the marriage had not been consummated. 
A decree nisi having been pronounced, the King’s 
Proctor intervened upon the ground that material 
facts had been withheld from the ct., namely, 
that the wife was apta viro & that the marriage 
had been consummated. The ct. being satisfied 
upon the evidence of the wife & doctors that the 
wife was apia viro <fc that the marriage had been 
eonsuminaf-ed, rescinded the decree nisi. — T. v . 
T. (otherwise T.) (1908), 24 T. L. R. 580. 

Agreement to withhold material facts as amount- 
ing to collusion.] — See Sect. 7, sub-sect. 3, C. (6) 
iv., ante . 

Adultery not admitted by petitioner.] - See 

Sub-sect. 3, B. (6), post 

Conduct conducing to adultery.] — See Sect. 7, 
sub-sect. 4, C., ante . 

Connivance.]— See Sect. 7, sub-sect. 3, B., ante. 

Condonation.] — See Sect. 7, sub-sect. 3, D., ante . 

(6) Adultery not admitted by Petitioner . 

Agreement between parties to suppress material 
facts — Amounting to collusion.] — See Sect. 7, 
sub-sect. 3, C. (b) iv., ante . 

PART XIII. SECT. 20, SUB-SECT. 3.- - 

B. (b). 

m. Conduct conducing to wife *s 
adultery — U uaband’s adultery. ] — A 


See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178 (3) $ s. 183 (2). 

5115. General rule.]— (1) Even where it appears 
that material facts were deliberately withheld or 
wilfully suppressed at the hearing of a petition for 
dissolution of marriage, the ct. must, upon an inter- 
vention by the King’s Proctor, take into considera- 
tion all the facts proved in evidence under the King’s 
Proctor’s plea or the answer thereto filed by 
petitioner, before deciding whether the decree 
nisi should be rescinded ; or whether the dis- 
cretion conferred by Matrimonial Causes Act, 
1857 (c. 85), s. 31, should be exercised in favour 
of petitioner with a view to the decree being made 
absolute : or whether a middle course should be 
adopted with a view to further inquiry & elucida- 
tion of the facts. 

The suppression of material facts is of grave 
importance & even when innocent may bring about 
the rescission of a decree nisi. 

(2) The circumstances of each particular case 
must be dealt with as justice may require, regard 
being had, not merely to the parties themselves, <fe 
to others w ho may be interested in, or affected by, 
the decision of the ct., but to public decency & 
morality At the welfare At interests of society At 
the State. 

(3) The ct. may, if thought fit, suspend its 
decision, A: may direct that notice of any fresh 
allegations, raised for the first time in petitioner’s 
answer to the King’s Proctor’s pica, shall be 
served upon resp. — Brooke v. Brooke, 11912] P. 
136 ; 81 L. J. P. 75 106 L. T. 706 ; 28 T. L. R. 
314 ; 56 Sol. Jo. >2 ; subsequent proceedings, 
[1912] P. 205, n. 

Annotation : — As to (2) CoDSd. Wieklns t\ Wick ins, [191 HI 

P. 265. 

5116. Time for admission — In petition.] — 

Hampson v. JTampson, No. 3403, ante. 

5117. .] — A petitioner w r ho intends 

to ask the ct. to exercise the discretion conferred 
by Matrimonial Causes Act, 1857 (c. 85), s. 31 
by granting a decree dissolving the marriage, 
although petitioner has during the marriage been 
guilty of adultery, must set out in the body of 
the petition the misconduct w r hich the ct. is 
requested to excuse, & must, in the prayer at the 
conclusion of the petition, specifically ask that 
the discretion may be exercised. — K ing v. King, 
[191 5 J P. 88 ; 84 L. 3. P. 80 ; 112 L. T. 1047 ; 
31 T. L. It. 240 ; 59 8ol. Jo. 334 ; subsequent 
proceedings , 32 T. C. R. 78. 

Annotation : - Distd. Goddard v. Goddard (1915), 31 T. L. U. 

916. 

5118. Whether mere concealment ground for 
rescinding decree.]— If a petitioner withholds from 
the ct., on the hearing of a petition for dissolution 
of marriage, the fact that she has committed 
adultery, such withholding of a fact is of itself a 
ground for refusing to make the decree absolute, 
even though the adultery is found, on a full 
investigation of all the facts of the case, to be such 
as would warrant the ct. in granting petitioner 
relief, & though, had the facts been fully disclosed 
to the ct. in the first instance, it would, in the 
exercise of its discretion, have granted relief. — 
Rociie v. Roche, [1905] P. 142 ; 74 L. J. P. 50 ; 
92 L. T. 008 ; 21 T. L. R. 332. 

Annotations : — N.F. Hunter v. Hunter, [1905] P. 217. Dbtd. 

Brooke v. Brooke, [1912] P. 136. 

5119. .] — Hunter v . Hunter, No. 5103, 

ante. 

judge to whom the motion for the final 
order was made found that pi if. drove 
deft, away from Ids home without 
reasonable excuse, never properly sup- 


deeree nisi having boon granted in an 
action brought by a husband for 
divorce, 6c tho A.-G. having intervened 
8c opposed pltf.'s right of action, the 
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5120. — .] — Brooke v. Brooke, No. 5115, 

ante . 

5121. — -•] — Petitioner, who had herself com- 
mitted adultery, obtained a decree nisi for a divorce 
from her husband without revealing to the ct. the 
fact that she had committed adultery. On the 
intervention of the King’s Proctor the ct. rescinded 
the decree nisi 6c declined to exercise its discretion 
in favour of petitioner. — Dawes v. Dawes (1916), 
32 T. B. R. 247. 

5122. Concealment on advice of counsel.] — 

Pretty v . Pretty, No. 3458, ante . 

5123. Concealment due to Ignorance of law.] — 

In exercising the discretion conferred upon the 
ct. by Matrimonial Causes Act, 1857 (c. 85), s. 31, 
each case must be considered in the light of its 
own circumstances 6c surroundings. Where peti- 
tioner, who had lived apart from his wife, did not 
know & was not told that his own adultery, com- 
mitted long after his wife left him, was a material 
fact which he ought to disclose at or before the 
hearing of his petition, the ct. refused to rescind 
the decree nisi, but ordered petitioner to pay the 
costs of the King’s Proctor. — Book v . Hook & 
Brown, [1917] P. 56 ; 86 L. J. P. 41 ; 116 B. T. 
383 ; 83 T. L. R. 181 ; 61 Sol. Jo. 284. 

5124. Concealment not wilful.] — The discretion 

conferred by Matrimonial Causes Act, 1857 
(c. 85), s. 31, to grant a divorce to a j)arty who has 
been guilty of adultery, is an unfettered discretion 
for the exercise of which no rigid rules can be laid 
down, but it is to be exercised cautiously 6c care- 
fully, <fc, as far as possible consistently, not only 
in regai'd to the parties themselves, but also with 
reference to the interests of public morality. A 
wife, married in 1900, was descried by her husband 
in 1911. In 1916 she obtained a decree nisi for 
the dissolution of her marriage. The King’s 
Proctor intervened, & it was found that since 191 1 
she had been living with her mother 6c step- 
father at their farm as one of the family, where 
she had committed adultery with the son of her 
stepfather, who, she said, was willing to marry 
her. The judge having found the wife had not 
wilfully concealed material facts, 6c the husband 
had not conduced to the adultery, & in the exercise 
of his discretion under s. 31 rescinded the decree 
nisi ; — Held : the discretion had been judicially 
exercised, 6c the Ct. of Appeal could not interfere. 
— Holland v. Holland, |1918] P. 273 ; 87 

B. J. P. 142 ; 119 B. T. 266 ; 34 T. B. It. 450. 

Annotations CoDSd. Hines v. Hines Sc Burdctt, |J9I8] 

1*. 364. Reid. WiekiiiN r. Wiekins, 11918] l 26.0 *ulien 

r. Pullen & Holding: (11)20), 123 L. T. 203. 

5125. Deliberate perjury.] — Where the ct. had 
been misled into exercising its discretion in favour 
of a husband who had himself been guilty of 
adultery, through his wilful withholding of facts 
6c perjury, the ct. not only rescinded the decree 
nisi, but further intimated that the case was one 
in which criminal proceedings should he taken by 
the Treasury. — Rosenz v. Rosknz, & Josten 
(1909), 26 T. B. R. 14 ; 54 Sol. Jo. 13. 

Annotation : — Refd. Wain v. Wain & Eve (1009), 101 L. T. 

815. 

5126. — - — .] — Pretty v. Pretty, No. 3458, 
ante. 

5127. .]— Hampson v. Uampson, No. 3463, 

ante. 

5128. .] — Munzer v. Munzer 6c Swain, 

No. 3477, ante. 

5129. Admission at hearing.] — Clarke v. 
Clarke 6c Clarice, No, 3446, ante. 


5130. Admission on intervention by King’s 
Proctor — Conduct conducing to adultery of re- 
spondent.] — Where after decree nisi in an unde- 
fended case the King’s Proctor brings the adultery 
of petitioner to the notice of the ct., but it is 
clear that the adultery of petitioner has not in 
any way conduced to the adultery of resp. on which 
the decree nisi proceeded, the ct., in the exercise 
of its discretion, may reject tlio intervention of 
the King’s Proctor & allow petitioner to retain 
the decree. — Coombs v. Coombs 6c Hopkins 
(1903), 73 B. J. P. 23 ; 89 B. T. 343, n. 

Annotation : — Distd. Hynes v. Hynes Sc Lake (1904), 20 

T. L. n. 781. 

5131. .] — Walton v. Walton & Hazell 

(1920), 36 T. B. R. 228. 

5132. .] — Dean v. Dean 6c Hargreaves 

(1021), 37 T. B. R. 798. 

5133 . Aggravated adultery — Condoned by 

respondent.] — Petitioner having on the inter- 
vention of the King’s Proctor after a decree nisi 
admitted adultery of a somewhat aggravated kind, 
which had been concealed from the ct., but had 
been condoned by the resp. : — Held : in view of 
decision in Wilson v. Wilson, No. 3448, ante , 
the limits to the exercise of the ct.’s discretion 
laid down in llines v. Hines & Burdctt, No. 3296, 
ante, might be relaxed, <fc the discretion exercised 
in petitioner’s favour, the intervention of the 
King’s Proctor being, however, allowed with costs. 
— Bebb t\ Bkbb 6c- Ross (1920), 123 B. T. 93 ; 
36 T. B. R. 303 ; 64 Sol. Jo. 479. 

Annotation: — Distd. Pullen v. Pullen & Holding: (1920), 

123 L. T. 203. 

5134. Partial admission.] — A petitioning wife 
admitted that she had committed one act of 
adultery 6c the judge in the exercise of liis dis- 
cretion granted her a decree nisi. The King’s 
Proctor intervened 6c petitioner then admitted 
that she had committed several acts of adultery 
with the same man : — Held : in the circumstances 
the ct. ought to exercise its discretion by making 
the decree absolute. — B ong v. Bong (1920), 36 
T. B. R. 398. 

Annotation : — Distd. Pullen v. Pullen & Ilolding (1920), 

123 L. T. 203. 

Effect of condonation of concealed adultery.] — 

See Nos. 3456, 5133, ante. 


Sub-sect. 1.— Pleading and Practice. 

A. Intervention by King's Proctor. 

(a) No Opposition to Motion to Rescind. 

Sec , now , Matrimonial Causes Rules, 1924, 
r. 51 b. 

5135. Admissions on reply of petitioner — No 
evidence required.]— When the Queen’s Proctor 
intervenes, 6c alleges matter which would be 
ground for reversing a decree nisi for dissolution 
of marriage, <fc such allegations are admitted by 
petitioner by his replication, the ct. will act on 
those admissions without requiring the proof of 
the facts admitted. 

When, after a decree nisi for dissolution of 
marriage at the suit of the husband had been pro- 
nounced, the Queen’s Proctor intervened, 6c 
pleaded that petitioner 6c resp. had been acting 
in collusion for the purpose of obtaining a divorce, 
contrary to the justice of the case, & with that 
intent kept from the knowledge of the ct., that 
petitioner had been guilty of bigamy 6c adultery, 

Samaiu, [1922] 2 W. W. R. 490; 66 
1). L. R. 93 ; 15 Sank. L. R. 393.—* 

CAN 


portod hor, & never contributed to her Held : the divorce nhould be refused, 
support or that of the child of the also on the ground that pitf. himself 
parties after they had separated had committed adultery. — 8 amail v. 
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Sect. 20 . — Showing cause against a decree: Sub-sect, 

& had by such conduct conduced to his wife’s 
adultery, & petitioner replied, admitting the 
charges of bigamy & adultery, but denying 
collusion, & that his conduct had conduced to 
the adultery of his wife, & pleaded that before the 
bigamy his wife had been guilty of adultery, the 
ct., upon the admissions in the replication, with- 
out requiring evidence of the facts therein stated, 
reversed the decree nisi , dismissed the petition, & 
condemned petitioner in the costs of the inter- 
vention. — Boulton v. Boulton & Page (1802), 
2 Sw. <te Tr. 038 ; 31 B. J. P. M. & A. 115 ; 7 
B. T. 222 ; 104 E. B. 1140. 

5136. Reconciliation of parties — No formal plea 
required.] — Petitioner had obtained a decree wm 
dissolving his marriage on the ground of his wife’s 
adultery. Subsequently his solrs. informed the 
Queen’s Proctor that he had forgiven his w r ife 
& taken her back to live with him, & that he did 
not intend to take steps to have the decree made 
absolute. On affidavits from the husband & 
wife that they were living together again the ct. 
made the usual order rescinding the decree & 
dismissing the petition without requiring the 
Queen’s Proctor to tile a formal plea. — Flower v. 
Flower, [1893] P. 290 ; 03 B. J. P. 28 ; 42 W. IB 
204 ; 1 It. 534. 

5137. Denial by letter to court — Application by 
motion.] — Betciiford v. Eetchford (1905), 
Times, Nov. 1. 

Annotation : — Folld. Crowd on r. Crowd cn (J 900), 20 T. L. It. 
143. 

5138. .] — Petitioner having obtained 

a decree nisi for a divorce, the Xing’s Proctor 
intervened & filed a plea alleging that petitioner 
had committed adultery. Petitioner’s solrs. wrote 
to the Xing’s Proctor that their client denied the 
allegations in the plea, but that she had not the 
means to contest the matter : — Held : the Xing’s 
Proctor need not prove the allegations in the plea, 
but might proceed by motion.- — Crowden r. 
Crowden (1900), 23 T. B. IB 143. 

( b ) Particulars. 

5139. Whether necessary — Collusion.] — Jessop 
v. Jessop, No. 3145, ante. 

5140. .] — Where the Queen’s Proctor 

has intervened after a decree nisi, & filed pleas 
alleging collusion, & that material facts were 
not brought to the knowledge of the ct., lie will 
he ordered to give particulars of the matters so 
pleaded. Such particulars must state whether the 
facts relied upon are new or not, though such facts 
need not be given in detail. If any of the facts dis- 
closed by the particulars have been already 
determined at the trial the ct. will order them to 
be struck out. — Gladstone v. Gladstone (1875), 
B. It. 3 P. & 1). 260 ; 23 W. It. 519. . 

Annotations : — Consd. Crawford t\ Crawford & Dilke (IKKfi), 
11 P. D. 150. Refd. Robinson v. Robinson (1877), 25 
W. It. 370 ; Butler r. Butler (1890), 15 P. D. 120. 

5141. Suppression of material facts.] — 

Barnes v. Barnes & Grimwadk, No. 3151, ante. 

5142. .] — Gladstone v. Gladstone, 

No. 5140, ante. 

5143. Striking out — Matter already determined 
at hearing.]— -Gladstone v. Gladstone, No. 5140, 
ante. 

5144. Additional particulars alleging adul- 

tery with fresh party.] — Pierce v. Pierce. No. 
3993, ante. 

(c) Pleading . 

See , now , Matrimonial Causes Rules, 1924, r. 51. 
Pleadings generally, see Pleading. 


5145. Form of plea.] — Crawford v. Crawford 
& Dilke, No. 3845, ante. 

5146. Liberty to plead two grounds for rescission.] 

— (1) The Queen’s Proctor intervening in a suit 
under Matrimonial Causes Act, 1860 (c. 144), s. 7, 
& alleging collusion, is at liberty in the same plea 
to allege the suppression of material facts or any 
other matters in opposition to the decree. 

(2) The same issues being raised by the Queen’s 
Proctor & by other interveners, the case was 
conducted by counsel for the Queen’s Proctor, & 
the ct. refused to allow counsel for the other inter- 
veners to address the jury, although they were 
allowed to examine & cross-examine the wit- 
ness. 

(3) The misconduct conducing to adultery 
intended by Matrimonial Causes Act, 1857 (c. 85), 
s. 31, is not mere carelessness. Before a husband 
is found guilty of such misconduct, it must be 
proved that there was an intimacy between resp. 
& co-resp. of such a character as to be distinctly 
dangerous, that he actually knew so much of the 
intimacy as to perceive the danger, & that he either 
purposely or recklessly disregarded it, & forbore to 
interfere. 

(4) After the trial by a jury of issues arising 
from an intervention, the ct. will not make a 
decree absolute immediately after a verdict in 
favour of petitioner, but will postpone it until the 
time has expired for an application for a new trial. 
The ct. made a decree absolute, notwithstanding 
a suggestion, supported by affidavits, that resp. 
& co-resj). were dead ; the evidence before it not 
being sufficient to enable it to arrive at a con- 
clusion whether they were dead or alive. 

(5) Scmble : any private intervener is liable to 

be condemned in costs whose intervention is 
unfounded litigious. — Dering v. Dering & 

Blakeley (1868), B. IB 1 P. & D. 531 ; 37 B. J. P. 
& M. 52 ; 19 B. T. 48 ; 16 W. IB 1176. 

Annotation : -At s to (2) Folld. Soltoinayer v. Dc Barros 

(1879), 5 1\ J). 91. 

5147. Amendment of plea- — On terms.] — After 
a decree nisi for a dissolution of marriage, the 
Queen’s Proctor intervened & charged collusion, 
suppression of material facts, <fc adultery, lie 
subsequently applied for leave to amend certain 
erroneous dates in his charges. The ct. granted 
the application, but ordered the Queen’s Proctor 
to pay the costs.' — Tomkins v. Tomkins (1872), 
20 W. IB 497. 

5148. Striking out answer — Silence of petitioner.] 

— In a matrimonial suit where the Xing’s Proctor 
showed cause against the decree being made 
absolute, petitioner’s solrs. w'ere directed to com- 
municate with their client with a view to ascer- 
taining whether he still defended the proceedings, 
& whether lie would agree to certain evidence being 
taken on affidavit. For several months com- 
munications passed between petitioner & his 
solrs., but the solrs. were left without instruc- 
tions. On a summons being taken out, the ct. 
directed petitioner’s answer to the Xing’s Proctor’s 
plea to be struck out & subsequently on motion 
rescinded the decree. — Forster v. Forster & 
Nanni (1912), 29 T. B. IB 22. 


(d) Discovery. 

Discovery generally, see Discovery, Vol. 
XVIII., pp. 42 ei seq. 

5149. Discovery of documents — Not ordered.] — 
D. v. I). (1909), No. 4309, ante. 

In matrimonial causes generally .] — See Sect. 10, 
sub-sect. 1, A., ante. 
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( e ) Hearing . 

Sec Matrimonial Causes Rules, 1924, r. 51. 

5150 . Issues of fact — Decided by jury.] — Mas- 
ters v. Masters, No. 463(5, ante . 

5151 . .] — Studiiolme v. Studholme 

& Cullum, No. 4637, ante . 

5152 . Right of King’s Proctor to conduct inter- 
vention — Where member of public also intervening.] 
— Dering v. Bering & Blakeley, No. 5146, ante . 

5153 . Right to begin — Admissions of adultery by 
petitioner.] — Where the answer of a petitioner to 
the plea of the King’s Proctor showing cause why 
a decree nisi should not be made absolute contains 
substantial admissions of adultery, but puts for- 
ward grounds for asking the ct. to exercise its 
discretion in favour of petitioner, the right course 
is that petitioner begin. — Ostick v. Ostick, [1917] 
P. 20 ; 86 L. J. P. 6 ; 115 L. T. 789 ; 33 T. L. K. 
2S ; 61 Sol. Jo. 100. 

On hearing of petition .] — See Sect. 16, 

sub-sect. 4, B., ante, 

5154 . Service of plea.] — Palmer v. Palmer & 
Bp:aufort (1902), 47 Sol. .To. 13. 

5155 . Right of King’s Proctor to prove charge — 
Though petitioner withdraws.] — Where the Queen’s 
Proctor objected, the ct. refused to dismiss the 
petition on consent, & held that he was entitled 
to prove the adultery charged by him against 
petitioner — Clapiiam v. Clapiiam & Guest (1868), 
17 L. T. 584. 

Right of party charged to intervene .] — See Sect. 
8, sub-sect. 4, F. (c), ante. 

(/) Evidence, 

5156 . Power to order attendance of petitioner for 
examination.] — Under Matrimonial Causes Act, 
1857 (c. 85), s. 43, the ct. has only power to order 
that petitioner attend on the hearing of the 
petition. It cannot, therefore, order his attend- 
ance at the hearing of the case of the Queen’s 
Proctor, if the intervention was after a decree 
nisi had been pronounced. Semble : though the 
ct. lias no power in such a e;ise to order attendance 
of petitioner it may stay proceedings in the suit 
till lie appear. — Pollack v. Pollack & Deane <fc 
IVPNamara (1862), 2 Sw. & Tr. 648 ; 1 New Pep. 
35 ; 32 U. J. P. M. & A. 28 ; 7 L. T. 395 ; 8 Jur. 
N. S. 1230 ; 1 1 W. It. 85 ; 164 E. It. 1149. 

5157 . Charges of adultery & collusion — Charge 
of adultery the same as that charged on petition — 
Right to prove adultery before collusion.] — (1) II. 
petitioned for dissolution of marriage ; resp. 
answered, & made countercharges ; some evidence 
in support of those charges was offered at the trial, 
but a verdict was found for petitioner on all 
issues, <fc a decree 'nisi made. The Queen's 
Proctor intervened, & alleged the same charges 
of adultery as had been in ipsue on resp.’s answer, 
& collusion : — Held : the intervener was not 
bound to prove the collusion before he went into 
the question of the adultery. 

(2) Petit ioner is not a competent witness in a 
proceeding by an intervener showing cause against 
a decree nisi , nor will the ct. examine him under 
Matrimonial Causes Act, 1857 (c. 85), s. 43, in 
support of his own petition. — Harding v, Harding 
& Lance (1865), 4 Sw. & Tr. 145 ; 34 L. ,J. P. M. 
& A. 108 ; 13 L. T. 195 ; 11 Jur. N. S. 814 ; 13 
W. R. 999 ; 164 E. R. 1471. 

5158 . Onus of proof — Prlmd facie proof.] — 
(1) Upon the trial of an issue of adultery raised by 


the Queen’s Proctor, intervening to show cause 
against a decree nisi being made absolute, the 
ct. does not require such strict proof of the 
identity of the person charged with adultery as 
upon the trial of such an issue in a suit between 
husband & wife. Petitioner having had notice 
of the time when, the place where, & the person 
with whom he was alleged to have committed 
adultery, & evidence being given that a person 
passing by petitioner’s name, & giving a card with 
petitioner’s name printed upon it, had been guilty 
of the alleged acts of adultery at the time & place 
& with the person specified, the ct. held that there 
was primd facie evidence of identity, & in the 
absence of evidence to rebut it, found petitioner 
guilty, & dismissed his petition. (2) A decree 
nisi having been pronounced with costs against 
co-resp., the decree was rescinded on the ground of 
petitioner’s adultery committed subsequent to 
the date of the decree ; but the order condemning 
the co-resp. in costs was not rescinded. — Hulse v, 
Hulse & Tavernor (1871), L. R. 2 P. & D. 357 ; 
41 L. J. P. & M. 19 ; 25 L. T. 764 ; 20 W. R. 447. 

5159 . Plea of privilege — Not available.] — The 
plea of privilege cannot be relied upon to keep back 
material facts from the ct. in a divorce suit ; nor 
by a client who has attacked the character of her 
solrs. in order to prevent them from vindicating it. 
— Lambart v. Lambart (1907), 51 Sol, Jo. 345. 

(g) Costs . 

i. Successful Intervention. 

See , )iow. Supremo Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 182. 

5160 . Against whom order made — Co-respon- 
dent.] — The ct. refused to condemn a co-resp. who 
had not been dismissed from the suit in the costs 
of an unsuccessful 'intervention by the Queen’s 
Proctor under Matrimonial Causes Act, 1 860 
(c. 144), s. 7. — Blackball v. Blackball & 
Clarke (1888), 13 P. D. 94 ; 57 L. J. P. 60 ; 59 
L. T. 151 ; 36 W. R. 926 ; 4 T. L. R. 525. 
Annotations : — Distd. Tnplen r. Taplen, 1 1 8B1 J I’. 283. 

Consd. Hope r. Hope & Johiifeon (1D2 J), 130 L. T. 701. 

— .] — A husband having obtained 
a decree nisi in a petition for divorce, on the 
ground of his wife’s adultery, the Queen’s Proctor 
intervened, & charged that the decree had been 
procured by the collusion of petitioner & co-resp. 
Co-resp. was cited, but did not appear. At the 
hearing the ct. having found the issues in favour 
of the Queen’s Proctor, condemned co-resp. in 
costs. — Taplen v. Taplen & Cowen, [1891] P. 
283 ; 60 L. J. P. 88 ; 64 L. T. 870 ; 7 T. L. It. 508. 

Annotation Consd. Hope r. Hope & Johnson (1924), 130 

L. T. 701. 

5162. — .]— 1 The King’s Proctor having 

intervened on the ground of condonation subse- 
quent to decree nisi, petitioner submitted to his 
decree nisi being rescinded, save that he asked that 
it should be kept alive as regards the costs awarded 
to him against co-resp., <fc that co-resp. should also 
be ordered to pay the costs of the intervention. 
Co-resp. ’s liability for the costs of the original 
suit was not disputed, but it was contended on his 
behalf that the ct. had no jurisdiction to condemn 
him in the costs of the intervention, & if it had 
jurisdiction to do so, should not do so : — -Held : 
on the question of jurisdiction the authorities were 
conflicting, but, assuming there was jurisdiction, 
it should not be exercised in the manner desired 
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Sect. 20. — Showing cause against a decree: Sub-sect, 
4, A, (g) i, & ii,, & B . Sect . 21 ; Sub-sect, 1, 

by petitioner. Co -resp. ’s conduct was the cause 
of the decree nisi, but was in no degree the cause 
of the King’s Proctor’s intervention. Co-resp. 
would, therefore, only be required to pay the costs 
of the original suit, & as he had been brought 
there to answer an application which had failed, 
he must have his costs of the motion. — Hope v . 
Hope & Johnson (1924), 130 L. T. 701 ; 40 
T. L. R. 282. 

5163. Wife — Money paid Into court by 

husband to cover wife’s costs.] — At the trial of two 
cross-petitions for dissolution by the husband & 
wife, the wife, by arrangement between the 
parties, obtained a decree nisi, Sc the husband was 
condemned in costs. The Queen’s Proctor inter- 
vened, charging both parties with collusion, & 
the wife with adultery. At the trial of these 
issues the jury found that the parties had been 
guilty of collusion, but disagreed as to the adultery, 
Sc the decree nisi was rescinded. The husband had 
paid into ct. sums amounting to £140 to meet the 
wife’s costs. The ct. had refused, Sc the Ct. of 
Appeal had confirmed this decision, to allow any 
part of the sum to be paid out to the wife or her 
solrs. The ct. now, on application by the Queen’s 
Proctor, ordered the whole sum of £140 to be 
paid out to him in part payment of his costs for 
procuring the reversal of the decree nisi. — Butler 
v. Butler, Butler v. Butler Sc Bltrniiam (1890), 
15 P. D. 161 ; 59 L. J. P. 86 ; 63 L. T. 260 ; 6 
T. L. R. 390. 

5164. No separate estate.] — The 

discretion as to costs, given to the ct. by Matri- 
monial Causes Act, 1878 (c. 19), s. 2, is an absolute 
discretion, to be exercised according to the 
facts Sc circumstances of each particular case ; Sc 
where the petition is by the wife, she may be con- 
demned in the costs of the King’s Proctor, who lias 
intervened under that section Sc successfully shown 
cause against the decree nisi being made absolute, 
notwithstanding the fact that there is no evidence 
that petitioner has or ever had separate estate. — 
Kennard v. Kennard, Morris v. Morris, [1915] 
P. 194 ; 84 L. J. P. 172 ; 113 L. T. 928 ; 31 
T. L. R. 534 ; 59 Sol. Jo. 630. 

5165. Pauper.] — A pauper petitioner, who 

is unsuccessful upon the intervention of the Queen’s 
Proctor, is liable to be condemned in the full costs 
of the intervention. — White v. White, [18981 
P. 124 ; 67 L. J. P. 63. 

Annotation Folld. Guy v. Guy & Foster (1000), 17 

T. L. It. 4. 

5166. — .] — A pauper petitioner for 

divorce, when the decree nisi is rescinded on the 
intervention of the Queen’s Proctor, is liable to be 
condemned in the costs of the intervention. — 
Guy v, Guy & Foster (1900), 17 T. L. R. 4. 

5167* .] — Petitioner, as a poor person, 

obtained a decree nisi for the dissolution of his 
marriage, but did not apply for leave to defend 
as a poor person the subsequent proceedings upon 
the appearance Sc plea of the King’s Proctor, who 
successfully showed cause against the decree being 
made absolute : — Held : the King’s Proctor was 
entitled to an order for costs against petitioner. — 
Roberts v. Roberts & Lang, (1916] P. 187 : 85 
L. J. P. 168 ; 114 L. T. 565 ; 32 T. Ii. R. 330 ; 60 
Sol. Jo. 322. 


5168. Petitioner.] — Hyman v, Hyman & 
Goldman, No. 3227, ante, 

5169. Party intervening on King’s Proctor’s 

plea.] — Where a person, charged by the King’s 
Proctor with having committed adultery with 
petitioner, intervened Sc filed an answer to the 
King’s Proctor’s plea, such person, as well os 
petitioner, was, upon the dismissal of the petition, 
condemned in the costs of the King’s Proctor. — 
Davison i\ Davison, [1909] P. 308 ; 79 L. J. P. 
9 ; 26 T. L. R. 28 ; 54 Sol. Jo. 13. 

5170. King’s Proctor successful on part of plea — 
No order as to costs.] — Barnes v, Barnes & 
Grimwade, No. 3151, ante. 

5171. Costs of successful issues.] — Hil- 

binoer v. IIilbinger (1908), cited in, [1910] 
P. at p. 164. 

Annotation : — Reid. HigginR v - King's Proctor, King’H 

Proctor v. Carter, [1910 J P. 151. 

5172. No costs awarded — No moral fault on part 
of petitioner.] — A decree nisi was pronounced on 
the wife’s petition. Subsequently the Queen’s 
Proctor intervened Sc established first that peti- 
tioner had, subsequent to the decree nisi, condoned 
the adultery on account of w r hich it had been 
pronounced ; Sc, secondly, that petitioner Sc reap, 
had been guilty of collusion for the purpose of 
concealing such condonation. It was further 
established that resp. had been guilty of adultery 
subsequent to such condonation : — Held: (1) the 
parties having been found guilty of collusion, the 
decree nisi must be rescinded Sc the petition dis- 
missed, Sc it w r as immaterial whether the condoned 
adultery had been revived by the subsequent 
adultery of resp. or not ; (2) having regard to the 
decisions in Bent v. Bent Sc. Moore v. Moore, Nos. 
3183, 3517, ante, petitioner might nevertheless 
succeed in obtaining a dissolution on filing a fresh 
petition alleging such adultery. 

(3) The Queen’s Proctor brings cases like this 
before the ct. upon public grounds, Sc I think 
that, unless some moral fault on tho part of 
petitioner is established, the order rescinding the 
decree may well be made, without costs. In this 
case, therefore, I make no order as to the costs of 
the intervention (Jeune, I’.). — Rogers v. Bogers, 
[1894] P. 161 ; 63 L. J. P. 97 ; 70 L. T. 699 ; 6 B. 650. 

Annotation : — As to (1) Refd. Churchward v. Churchward & 

Holliday, 11895] P. 7. 

5173. Waiver of costs by King’s Proctor.] — 

Upon petitioner’s application, the King’s Proctor, 
who had intervened Sc filed his plea, assenting, the 
ct. rescinded a decree nisi for nullity of marriage 

dismissed the petition. No order for the King’s 
Proctor’s costs was made, lie having waived his 
right to ask for same. — A. (otherwise B.) v. A., 
[1901] P. 284 ; 70 L. J. P. 90 ; 85 L. T. 171 ; 17 
T. L. It. 564. 

5174. Enforcement of costs — Case placed in 
reserved list.] — When a decree nisi is pronounced, 
Sc upon the intervention of the Queen’s Proctor 
the decree absolute is abandoned, Sc also the suit, 
Sc there is no answer by petitioner to the Queen’s 
Proctor’s pica, or payment of the costs of the suit, 
the ct. will order it to be placed in the reserved list 
until payment of the Queen’s Proctor’s costs. — 
Collins v. Collins Sc Smith (1881), 44 L. T. 31. 

Enforcement of orders generally.] — See Sect. 23, 
p08t. 

ii. Unsuccessf ul Intervention, 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 182. 
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5176. Power of court to condemn in costs — 
When acting reasonably.] — Howard v. Howard 
Sc Drew (1903), Times , Feb. 4. 

Annotation : — Dbtd. Higginn v. King’s Proctor, King's 

Proctor v. Carter, [1910] P. 151. 

5176. .] — The ct. possesses full power, in 

the exercise of its judicial discretion, to condemn 
the King’s Proctor in the costs incurred by peti- 
tioner in resisting an intervention by the King’s 
Proctor. The mero fact that an intervention by 
the King’s Proctor is reasonable will not debar a 
successful petitioner from applying for costs. 
Each application for costs is to be considered by 
the light of the particular case before the ct., 
but the general principle is that a successful 
petitioner, like any other litigant who succeeds, 
is entitled to costs unless his or her own conduct 
has really brought about the intervention. — 
Westcott v. Westcott, [1908] P. 250 ; 77 

L. J. P. 102 ; 99 L. T. 310 ; sub nom. Wescott 
v . Wescott, 24 T. L. K. 425. 

Annotations : — Apprvd. Higgins i\ King’H Proctor, King's 

Proctor v. Carter, [1910] 1*. 151. Reid. Kennard t\ 

Kennard, Morris v. Morris, [1915] 1*. 194. 

5177. .] — Where the ct. was of opinion that 

an intervention by the King’s Proctor was not 
justified, it condemned the intervener in costs. — 
Howe v. Howe Sc Howe (1910), 54 Sol. Jo. 252. 
Annotation : — Reid. Higgins v. King’s Proctor, King’s 

Proctor v. Carter, [19] 0] P. 151. 

5178. .] — Matrimonial Causes Act, 1878 

(c. 19), s. 2, confers upon the ct. a discretion as to 
the costs of an intervention, whether by the 
King’s Proctor or a member of the public, Sc the 
King’s Proctor stands in precisely the same 
position as to costs as any other intervener, 
except that the Treasury may recoup him for 
any costs which he may pay to a successful peti- 
tioner under order of the ct. There is no practice 
not to order the King’s Proctor to pay the costs of 
an unsuccessful intervention, unless he has acted 
unreasonably in intervening. — H iggins v. King’s 
Proctor, King’s Proctor v. Carter, [1910] 
1\ 151 ; sub 7707/7. Higgins v. Higgins, Carter v. 
Carter, 79 L. J. P. 37 ; 102 L. T. 259 ; 20 T. L. 11. 
303 : 54 Sol. Jo. 405, C. A. 

Annotation Consd. Kennard v. Kennard, Moms v. Morris, 

1 1 9 1 5 J P. 194. 

5179. Misconduct of petitioner not amounting to 
cause for rescission — No order made against King’s 
Proctor.] — (1) Where resp. denied the allegations 
of the petition, Sc these issues came on for trial at 
the same time as an issue raised on a plea of the 
Queen’s Proctor, “ that the petition had been 
filed by arrangement with resp. Sc others acting 
on his behalf ” : — Held : the Queen’s Proctor had 
nothing to do with the issues raised between the 
parties, Sc his counsel had no right to comment 
on the evidence relating to them. 

(2) Though the Queen’s Proctor may fail to 
establish a charge of collusion, the ct. will not 
order the costs to bo paid by the Crown if peti- 
tioner’s conduct has been such as to justify the 
intervention. — Jessop v. Jessop (1861), 30 L. J. 
P. M. & A. 193. 

Annotation Generally, Mentd. Churchward t». Churchward 

& Holliday, [1895] P. 7. 

6180. .] — Forrester v. Forrester 

(1884), Times , May 19. 

Annotation : — Reid. Higgins v. King’s 1 ’roc tor. King’s 

Proctor v. Carter, [1910] P. 151. 

6181. Discretion exercised in favour of guilty 
petitioner — No order made against King’s Proctor.] 

— Symons v . Symons, No. 3490, ante, 

PART XIII. SECT. 21, SUB-SECT. 1.— 

B. 

p. Right of appeal — How conferred.] 


5182. -.] — Burdon v . Burdon, No. 
3498, ante. 

5183. — King’s Proctor allowed costs.]- 

Bebb v. Bebb & Iioss, No. 5133, ante. 

5184. Pauper petitioner.] — Elliott 

v. Elliott & Bowers, No. 3289, ante . 

B. Intervention by Member of Public. 

See Matrimonial Causes Act, 1878 (c. 19), s. 2. 

See , now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 182 ; Matrimonial 
Causes Rules, 1924, r. 52. 

5185. Objection to jurisdiction of court over 
parties — By intervener — Whether maintainable.] — 
Forster v. Forster & Berridge, No. 5112, ante. 

6186. Onus of proof — Distinguished from inter- 
vention by King’s Proctor.] — Hulsk v. IIulse & 
Tavernor, No. 5158, ante. 

5187. Costs as in Intervention of King’s Proctor.] 
— Where a member of the public intervenes under 
Matrimonial Causes Act, 1860 (c. 19), s. 7, to show 
cause why a decree nisi for a divorce should not 
be made absolute, the same rule as to costs applies 
as in a case where the King’s Proctor intervenes, 
& the intervener who succeeds will not, as a general 
rule, be allowed costs as between solr. & client. — 
Woodhead v. Woodiiead Sc Jones (1907), 23 
T. L. R. 334. 

5188. Withdrawal of intervention — Power of 
court to order costs.] — After a decree nisi for a 
dissolution of marriage, aflldavits were filed by a 
private individual under Matrimonial Causes 
Act, 1860 (c. 144), s. 7, setting out facts to induce 
the ct. not to make the decree absolute. At the 
last moment the intervener withdrew his opposi- 
tion, & the decree was made absolute : — Held : 
the ct. has no power to condemn an intervener 
in the costs of his intervention. — Vivian v . Vivian 
& Waterford (Marquis) (1870), L. H. 2 P. & D. 
100 ; 39 L. J. P. Sc M. 54 ; 23 L. T. 267 ; 18 W. K. 
936. 

5189. Unsuccessful intervention — Power of court 
to order costs.] — Forster v. Forster Sc Berridge, 
No. 5112, ante . 

5190. .] — Dering v. Bering Sc 

Blakeley, No. 5146, ante. 

5191. .] — Edwards v. Edwards & 

Wilson (1899), Times , June 17, 20. 

5192. Successful intervention — Whether costs as 
between solicitor & client.] — Woodiiead v. Wood- 
head & Jones, No. 5187, ante. 

5193. Security for costs — Power of court to order 
intervener to give.] — Gilroy v. Gilroy, No. 4273, 
ante. 


Sect. 21 . -APPEALS, RE-HEARING, NEW 

TRIAL, ETC. 

Sub-sect. 1. — Appeals. 

A. Who may appeal. 

5194. Not party not legally affected by judgment.^ 

— Wrigiit v . Wright & Pico (1904), 49 Sol. Jo. 
134, C. A. 

B. Decrees Nisi and Absolute. 

See , now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 27. 

6195. Decree nisi — To Court of Appeal.] — 
Cleaver v. Cleaver, No. 5200, post. 

See Jud. Act, 1873 (c. 66), s. 12 ; tfc, now , 


— A right of appoal is a maitor of BiLfiLAlsD t. lUiiU^ND, [19-2] 1 

Bubstanco, & can be conferred only W. K* i 64 D. L. li. 120, 31 
by express legislative authority. — Man. L. Iv. 422. CAN. 
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Sect . 21. — Appeals, re-hearing , new trial , e/c. ; Suh- 
sed. 1, B., C. A? D,] 

Supreme Court of Judicature Act, 1925 (c. 49), 
s. 27. 

* Orders incorporated in decree — Whether 

part of decree.] — See No. 5207, post . 

5196. Appeal by intervener — Judicature 

Act, 1881 (c. 68), s. 9.] — A wife petitioned for the 
dissolution of her marriage with resp., on the 
ground of cruelty Sc adultery with the intervener. 
Resp. did not defend the suit. The trial judge 
found both the cruelty Sc adultery proved Sc 
granted a decree nisi. Upon an appeal by the 
intervener, the Ct. of Appeal found that petitioner 
had failed to establish that adultery had been 
committed between resp. Sc the intervener Sc, after 
hearing the King’s Proctor as to the legal effect of 
that finding, rescinded the decree nisi Sc substituted 
a decree for judicial separation. Upon an apjjeal 
by petitioner to the House of Lords, their Lord- 
ships having by a majority affirmed the finding 
of the Ct. of Appeal : — Held : upon this finding 
it was the duty of the Ct. of Appeal Sc of the House 
of Lords to rescind the decree nisi &to pronounce 
the decree of judicial separation wliicli the trial 
judge, if lie had determined the issue of adultery 
differently, might have pronounced. 

A further point of law has been raised whether 
by reason of Jud. Act, 1881 (c. 68), s. 9, the 
decision of the Ct. of Appeal is final, in which case 
the present appeal does not lie, or whether the case 
falls within the exception, as being an appeal 
from a decision on a petition for dissolution of 
marriage. The appeal is from the order of the 
Ct. of Appeal, A that order is the decision refusing 
a decree on a petition for dissolution of marriage. 
In my opinion the case falls clearly within the 
exception, so that your Lordships have jurisdiction 
to deal with the case (Lord Birkenhead). — 
Rutherford v. Riciiardson, [1923] A. C. 1 ; 
92 L. J. P. 1 ; 128 L. T. 399 ; 39 T. L. R. 42 ; 
07 Sol. Jo. 78, H. L. 

Annotation : — Reid, llussell v. Russell, [11)24] A. (J. 087. 

5197. Power to stay appeal — Pending 
security for costs.] — There is no precedent for the 
Ct. of Appeal ordering that the appeal of a hus- 
band against a decree nisi granted to a wife 
should be stayed until the husband had paid or 
given security for the further costs of the wife at 
the trial Sc also her costs of the appeal, Sc in the 
absence of such a i>recedent the ct. will not, in 
ordinary circumstances, make such order. The 
application to the Ct. of Appeal in the above 
circumstances should be made by being set down 
in the list as an original motion, Sc not upon an 
application ex p, — Shu ffle b oth am v. Shuffle- 
botham (1923), 128 L. T. 042 ; 07 Sol. Jo. 297 ; 
39 T. L. T. 200, C. A. 

5198. Rescission of decree — Decree of 

judicial separation substituted.] — Rutherford v . 
Richardson, No. 5190, ante . 

5199. Failure to appeal in time — Effect on 

lis between parties.] — Madan v. Madan Sc He 
Thoren, No. 4101, ante, 

5200. Decree absolute — When appealable as of 
right.] — Since Jud. Act, 1881 (c. 08), an appeal to 
the House of Lords in a matrimonial cause, where 
an appeal lies, can only be from a decision of the 
Ct. of Appeal ; Sc such an appeal must be brought 
within one month after the decision appealed 
against is pronounced by the Ct. of Appeal, if the 


House of Lords is then sitting, or if not, within 
fourteen days after the House of Ix>rds next sits. 

The [Judicature Act, 1881 (c. 08), s. 10] un- 
doubtedly limits the right of appeal in a certain 
case, but it does not say that an appeal to the 
House of Lords can be direct from the Probate 
Division. The decree nisi is appealable, but is 
appealable to the Ct. of Appeal, Sc if the Ct. of 
Appeal affirm the decree nisi , you having appealed 
against it, have the right also to appeal against the 
decree absolute ; Sc having the decision of the 
Ct*. of Appeal against you, you can appeal here 
both against the decree nisi Sc against the decree 
absolute (Lord Selborne, L.C.). — Cleaver v. 
Cleaver (1884), 9 App. Cas. 631, H. L. 

See, also, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 31. 

5201. Discretion of judge to refuse — Not 

appealable.] — Holland v, Holland, No. 5124, 
ante, 

5202. Appeal to House of Lords — Only from 
Court of Appeal.] — Cleaver v. Cleaver, No. 5200, 
ante. 

5203. Not from part of dissolution decree.] 

— Appeal lies to the House of Lords only from a 
decree for dissolution properly so called, not from 
a part of such decree relating to the dissolution. — 
Sidney v. Sidney (1807), 30 L. J. P. A M. 73 ; 
15 W. R. 1094, 11. L. ; affg. (1800), L. R. 1 P. Sc D. 
78 ; subsequent proceedings (1807), 17 L. T. 9, 

Annotations : — Refd. Charles r. Charles (18GG), L. R. 1 P. & 

1). 2 GO ; Bradley v. Bradley (1878), 3 P. D. 17. Mentd. 

Ousey r. Ousey (1875), 1 I'. 1). 56; Newton r. Newton 

(1885), II 1*. J). 11 : Carter i\ Carter (1805), 12 T. L. B. 

37 ; Newton v. Newton, 11896] P. 3G; Bullus v. Bolins 

(1910), 102 L. T. 399 ; Bunuester v. Burmester, 11913] P. 

7 G ; .Scott, v. Scott, [1921 J J*. 107 ; Fox V. Fox, [1925] P. 

157. 

5204-. Time for appeal.] — Cleaver v. 

Cleaver, No. 5200, ante. 

5205. Supervening bankruptcy of appellant 

— Proceedings allowed to continue.] — G. v. M. 

(1885), No. 3339, ante. 

5206. Decree of House of Lords — How recorded 
in registry.] — (1) A decree made by the House of 
Lords on appeal, will be recorded on the files of 
the ct. upon a copy of such decree, verified by 
affidavit, being deposited in the registry. 

(2) A wife’s petition for nullity w r as dismissed 
by the ct., & no order was made as to costs. On 
appeal the House of Lords pronounced a decree 
of nullity but made no order as to costs : — Held : 
the ct. had no power to make an order as to costs. — 
L. (falsely called H.) v . IT. (1800), L. R. 1 
P. Sc D. 293 ; 36 L. J. P. Sc M. 70 ; 15 L. T. 299 ; 
15 W. R. 319. 

Appeals as to costs.] — See Sub-sect. 1, D., post. 

Appeals as to orders for committal.] — See 

Contempt of Court, Vol. XVI., p. 81, Nos. 995, 
996. 

C. Interlocutory Orders. 

See Matrimonial Causes Rules, 1924, r. 45. 

5207. What Is interlocutory order — Judgment on 
demurrer deciding issue.] — A demurrer to part of 
an answer to a petition for dissolution of marriage 
which put in issue the validity of the marriage, 
the other parts of the answer remaining to be 
determined, is not a final but an interlocutory 
matter. Sc one which under Matrimonial Causes 
Act, 1857 (c. 85), fell within the cognisance of the 
judge ordinary sitting alone, Sc his judgment on 
such demurrer is the subject of appeal to the full 

order for interim alimony & payment 
of money for interim costa the ct., 
dealing with an appeal from such order 


PART Xlll. SECT. 21, SUB-SECT. 1. — court involved — Order for interim 

C. alimony .J — In a suit against a wife for 

Q. Appeal where discretion of divorce in which she had obtained an 
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ct. A not to the House of Lords. Where the judg- 
ment on a demurrer from the state of the pleadings 
decides the whole suit, the appeal lies direct to the 
House of Lords. — Pagani v. Pagani & Vining 
(1806), L. It. 1 P. & D. 223 ; 35 L. J. P. & M. 87 ; 
14 L. T. 700 ; 15 W. It. 23. 

5208. Order condemning co-respondent in 

costs.] — F orbes-Smith v. Forbes - Smith A Chad- 
wick, No. 4985, ante . 

5209. Leave to appeal — On terms — Payment of 

wife’s costs.] — Petitioner (wife) brought a former 
suit against resp., but withdrew that petition upon 
the following terms : “ Petitioner agrees to 

accept £130 per annum by way of permanent 
maintenance, this sum to include the maintenance 
of the child. The allowance to be paid by . . . 
resp. by monthly payments during theft* joint 
lives. This allowance to be paid in any event, 
whether they remain married or whether the 
marriage should hereafter be dissolved. . . . 
Petitioner is to have the custody of the child.’ ’ 
Kesp. subsequently committed adultery, A was 
also guilty of statutory desertion, A, upon these 
grounds, petitioner obtained a decree dissolving 
her marriage, A an order for the custody of the 
child. The husband continued to pay the allow- 
ance, which was, in fact, the amount allotted by 
way of alimony pendente lite in the first suit. 
(Jpon petition for permanent maintenance A for 
an allowance for the maintenance A education of 
the child, resp. set up the agreement, A the 
registrar held it to be a bar. The ct. reversed the 
decision of the registrar, A ordered the inquiry 
as to means fo proceed. The ct., with con- 
siderable reluctance, gave resp. leave to appeal, 
but upon terms that petitioner’s costs up to date 
should be actually paid A that security should be 
given for petitioner’s costs upon the appeal. — 
Bishop v. Bishop (1897), 76 L. T. 28. 

.] — See, note. Supreme Court of Judicature 

(Consolidation) Act, 1925 (c. 49), s. 31 (1) ( i ) (iv). 

5210. Notice of appeal — Time.] — Beeciiam r. 
Beecham (1903), Times, Mar. 14. 

5211. Hearing of appeal — Evidence receivable.] — 

CODRINGTON V. CODRINGTON A ANDERSON, No. 
4246, ante . 

5212. .] — Sykes v. Sykes, No. 4111, 

ante. 

5213. Appeal where discretion of court involved 
— Onus on appellant — To prove wrongful exercise.] 

— Thompson v. Thompson & Sturm fells, No. 
4259, ante. 

Appeals from grant or refusal of new trial.] — 

Sec Sub-scct. 3, C., post . 

D. Appeal as to Costs. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 31 (1) ( h ). 

5214. Whether right of appeal — Under Matri- 
monial Causes Act, 1857 (c. 85), s. 51. J — Glennie 
v. Glennie A Bowles, No. 4882, ante. 

5215. Necessity for leave — Judicature 

Act, 1873 (c. 66), s. 49.] — Smith v. Smith, [1882] 
W. N. 91, C. A. 

Annotation .*— Refd. Russell v. Russell, [1892J 1*. 152. 

5216. 1 — .] — (1) Although in proceedings 

for divorce a wife as a general rule is allowed her 
costs, the allowance of such costs is under Matri- 
monial Causes Act, 1857 ^c. 85), s. 51, in the dis- 
cretion of the ct. A there is no appeal from the 

refusal of the ct. to order the wife’s costs to be 
paid. 


(2) The costs occasioned to a wife by the inter- 
vention of the Queen’s Proctor are also within 
the jurisdiction of the ct. A there is no appeal 
from the refusal of the ct. to order the wife’s costs 
to be paid. — Butler v. Butler (1890), 15 P. D. 
126 ; 62 L. T. 477. 

Annotations : — As to (1) Consd. RusseJJ r. Russell, [1892] 1*. 
152. Refd. Palmer v. Palmer & Stoekley, 11914 J 1*. J10. 


5217. Effect of Appellate Jurisdiction Act, 

1876 (c. 59), s. 20 — & Judicature Act, 1873 (c. 66), 
s. 49.] — Bussell v. Bussell, No. 4307, ante . 

5218. Appeal by co-respondent — Without leave — 
Costs of consolidated suit.] — Forbes-Smith v . 
Forbes-Smith A Chadwick, No. 4985, ante. 

5219. Costs against wife — Directed against re- 
strained property — Right of wife to appeal — While 
in contempt.] — A decree nisi for the dissolution of 
a marriage on the ground of the wife’s adultery 
directed that the child of the marriage should 
remain in the custody of the husband until further 
order, A should not be removed out of the jurisdic- 
tion of the ct. On the same day an order was 
made ex p. in chambers that the child should be 
forthwith delivered to the husband. At that 
time the wife was abroad with the child. After 
the decree nisi had been made absolute she re- 
turned to England with the child, A was for the 
first time served personally ■with the orders with 
reference to the custody of the child. She then 
took out a summons asking that the decree nisi 
A the ex p. order might be varied A the custody 
of the child given to her. During the hearing of 
the summons the wife gave an undertaking not 
to remove the child out of the jurisdiction of the 
ct. On Mar. 10, 1903, the summons was dis- 
missed A the wife was ordered to pay the costs 
out of her separate property, notwithstanding that 
it was subject to a restraint on anticipation, A 
she was also ordered to deliver the child to the 
husband forthwith. It was then discovered that 
she had sent the chjld out of the jurisdiction two 
or three days before Mar. 10, A had since gone 
abroad herself, A she had remained abroad with 
the child ever since. On Mar. 12, an order was 
made for her committal for contempt of ct. A 
directing a writ of attachment should issue against 
her. The wife gave notive of appeal from so much 
of the order of Mar. 10 as directed the costs to 


be paid out of her separate estate, A it was con- 
tended that the ct. had no jurisdiction to make 
it : — Held : (1) the rule that a person who is in 
contempt cannot be heard, primd facie applies 
to voluntary applications on his part, to cases 
where he is asking for something A not to eases 
in which all he seeks is to be heard in matters of 


defence ; applt. objected to the order on the 
ground that there was no jurisdiction to make it ; 
A its legality ought to be determined, A therefore 
the appeal must be heard ; (2) the summons was 
not a “ proceeding instituted ” by the married 
woman within Married Women’s Property Act, 
1893 (c. 63), but an application in the divorce suit, 
& there was no jurisdiction to order her to pay 
Jie costs out of her separate estate which was 
subject to a restraint on anticipation. — Gordon 
Gordon, [1904] P. 163 ; 73 L. J. P. 41 ; 90 
L. T. 597 ; 52 W. B. 389 ; 20 T. L. B. 272 ; 48 
Sol. Jo. 297, 0. A. 

Annotations : — As to (2) Rold. Evans v • Evans & lilyth (1904 ), 
20 T. L. K. 012 ; lie Wingfield & Blew, [1904 J 2 Ch. 605. 
Generally, Mentd. II. v. Wig and, Re Wigand (1913), 82 
L. J. K. B. 735 ; Russell v. Russell, [1924] A. C. 687 ; 
Warren v . Warren, [1925] P. 107. 

Compare No. 5234, post. 


on the ground of the husband's poverty, I of tlio judge who made the order should Peradsky, [1921] 3 W. W. R. 532. 
oxprossed its opinion that the discretion I not bo Interfered with. — Peradsky v. CAN. 
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Sect.' 21, — Appeals, re-hearing , new trial, etc . : Sub- 
sects . 2 3, A. cfc ff. (g),] 

Sub-sect. 2. — Re-Hearing. 

&ee, now, Matrimonial Causes Rules, 1 924, 
r. 40. 

5220. How application made — To Divisional 
Court of Divorce Division.] — Heyes v. Heyes & 
Mason, No. 8425, ante. 

5221. .] — An application for rehearing 

of a divorce cause tried by a judge without a jury 
must be made to a Div. Ct. of the Probate, Divorce, 
& Admlty. Div. according to rule 62 of the Divorce 
Rules, & not to the Ct. of Appeal, Jud. Act, 1890 
(c. 44), s. 1, applying only to causes or issues tried 
with a jury. — Smith v. Smith, [1897] P. 293 ; 06 
L. .T. P. 151 ; 77 L. T. 200 ; 40 W. R. 24 ; 41 
Sol. Jo. 601, C. A. 

Annotation : — Reid. Holden v. Holden & Pearson (1010), 

26 T. L. 11. 307. 

5222. .] — An application for the re- 

hearing of a suit for dissolution of marriage cannot 
be made except to a Div. Ct. — Watson v. Watson 
(1903), 89 L. T. 78 ; 19 T. L. R. 567. 

5223. .] — Holden v. Holden & 

Pearson, No. 5231, post. 

5224. .] — An application for the re- 
hearing of a divorce cause tried by a judge without 
a jury must be made to a Div. Ct. of the Probate, 
Divorce, & Admlty. Div. according to rule 62 of 
the Divorce Rules, & not to the Ct. of Appeal, as 
Jud. Act, 1890 (c. 44), s. 1, applies only to causes 
or issues tried with a jury. — Garnett v. Gar- 
nett & Calderon (1919), 35 T. L. R. 521, 
1). C. 

.] — Sec , now, Matrimonial Causes Rules, 

1924, r. 40. 

5225. Stay of proceedings — Until payment of 
wife’s costs-— By husband.] — A husband obtained 
a decree nisi for a divorce from his wife on the 
ground of her adultery with unknown men, co- 
resp. being dismissed from the suit, A the husband 
was ordered to pay Ids wife’s costs. The husband 
then gave notice of motion for a rehearing, & 
thereupon the wife’s solrs. applied that the motion 
for a rehearing should be stayed until the husband 
had paid the wife’s costs : — Held : the motion for 
a rehearing must be stayed until the husband had 
paid the wife’s costs. — Waite v. Waite & Muir 
(1910), 32 T. L. R. 432, D. 0. 

5226. When application granted — General rule.] 

— The grounds on which a rehearing can be allowed 
are those recognised in Durant v. Durant. No. 5227, 
post , which are substantially the same as those 
recognised by the cts. of common law. If it is 
alleged that new evidence can be given, it must 
be shown that this evidence could not, with due 
diligence, have been given before. — Lester Jones 
v. Lester .Jones & Htirrett (1920), 123 L. T. 
584. 

5227. Fresh evidence — No laches by ap- 

plicant.] — In a matrimonial cause if the ct. is 
asked to allow fresh matter to be pleaded it must 
bo satisfied that appet. is in no laches, that the 
permission asked for is essential to the ends of 
justice & that some special ground is shown for 
asking for it, such as that the fresh matter has 
newly come to the party’s knowledge. — Durant 


v. Durant (1824), 2 Add. 267; 162 E. R. 
292. 

Annotation : — Retd. Lester Jones v. Lester Jones & StJrrcM 

(1920), 123 L. T. 584. 

5228. — Possibility of different verdict.] 

* — A husband’s petition was heard before a judge 
alone & dismissed on the ground that tho evidence 
was insufficient. Subsequently petitioner obtained 
fresh evidence, & applied for a rehearing : — Held : 
a rehearing ought to be granted on the ground 
that the fresh evidence was sufficient to warrant 
a reasonable probability of a different verdict in 
the first & second trials if the case were tried by 
a jury. — Taylor v . Taylor & Darg (1899), 08 
L. J. P. 110 ; 81 L. T. 494, D. O. 

5229. If not previously discoverable 

by due diligence.] — Lester Jones v . Lester 
Jones & Stirrett, No. 5220, ante. 

5230. Non-appearance — No notice of motion 

—For hearing out of turn.] — In a suit for restitu- 
tion by a husband, resp. appeared but did not 
file an answer. After due notice to her the cause 
was set down for hearing. Subsequently, upon 
the motion of petitioner, the ct. ordered the cause 
to be heard out of its turn, & a decree was made, 
resp. having received no notice of tho motion or 
the order. Upon the application of resp., the ct. 
reversed tho decree, & ordered the cause to be 
reheard, giving resp., who had a defence on the 
merits, leave to file an answer. — Keane v. Keane 
(1871), 41 L. J. P. & M. 41 ; 25 L. T. 857 ; 20 
W. R. 304. 

5231. Parties taken by surprise — 

Terms as to costs.] — Where in a divorce suit which 
had been put in the list earlier than was antici- 
pated by resp.’s country soli*., who, in consequence 
had not instructed counsel or arranged for the 
attendance of resp., co-resp. & witnesses, a decree 
nisi was granted in tlie .absence of those parties 
& witnesses, the ct. made an order for the rehear- 
ing of the suit on tho terms that an affidavit should 
be filed by resp. & co-resp. swearing that they had 
not committed adultery ; & that resp.’s country 
soli*, should, as ho had offered to do, pay peti- 
tioner’s costs of the trial which had been thrown 
away, & also the costs of the application for the 
new trial. 

The Div. Ct. of the Probate, Divorce, & Admlty. 
Div. is the proper ct. to which application should 
be made for a rehearing of a divorce case. — 
Holden v. Holden <fc Pearson (1910), 102 L. T. 
398 ; 26 T. L. li. 307 ; 54 Sol. Jo. 328, D. 13. 

5232. Surprise as to some charges only — 

Rehearing on those charges.] — A wife having 
charged her husband with cruelty by the com- 
munication of disease, & also by personal violence, 
the ct. found, on the evidence, that the charge of 
communication of disease was not proved, & that 
the charge of personal violence was proved. On 
the application of the husband, a rule for tho 
rehearing of the issue which had been found 
against bun was made absolute on the ground of 
surprise ; but the rehearing was ordered to bo 
confined to the charge of personal violence, & 
not to extend to the charge of infection. — Lee 
v. Lee (1872), L. R. 2 P. & D. 409 ; 41 L. .T. P. 
iSc M. 85 ; 27 L. T. 324. 

5233. Inadequate Investigation on first 

hearing.] — P oster v. Foster, No. 2037, ante. 


PART XIII. SECT. 21, SUB-SECT. 2. 

r. When application granted — Admis- 
sion by witnesses that evidence false.] 
— In an action of divorce at the 
instance of a husband against his wife 
pursuer sought to prove one specific 


act of aduitery. Deft, denied adultery, i 
& adduced three witnesses to prove an 
alibi. The Lord Ordinary, on tho 
evidence of these witnesses, assoilzied 
defender. Pursuer reclaimed & there- 
after lodged a minute In which ho 
averred that these witnesses hod 


admitted, in attested statements which 
lie produced, that their evidence at 
the proof was false. Tho ct. allowed 
tho minuto to be received & answered. 
— Auld v. Auld, fl922) S. C. 317.-- 
SCOT. 
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Sub-sect. 3. — New Trial. 

A . The Application . 

Sec , generally , Practice. 

5234. Who may apply — Party in contempt — 
Contempt not purged.] — A resp., who is in con- 
tempt for non-compliance with an order of the 
ct. directing her to give up the custody of a child, 
cannot be heard to move for a new t rial, or for any 
other purpose, until she has purged the contempt 
by obeying the order of the ct. — Cavendish v. 
Cavendish A Rochefoucauld (1866), 15 W. R. 
182. 

Compare No. 5219, ante . 

5235. How made — By motion.] — An applica- 
tion for a new trial of a divorce action should be 
made upon notice of motion & not ex p . — Sanders 

Sanders (1885), 1 T. L. R. 375, C. A. 

5236. To Court of Appeal — Applica- 

tion of R. S. C.]— By Jud. Act, 1890 (c. 44), which 
provides that from A after Oct. 20, 1890, every 
motion for a new trial, in any cause or matter 
in the High Ct. which has been tried with a jury, 
shall be heard A determined by the Ct. of Appeal, 
the practice with regard to a new trial of a divorce', 
cause is regulated, not by the practice under the 
Matrimonial Causes Acts but, by the practice of 
the Ct. of Appeal, A consequently R. S. C., 1883, 
Ord. 64, r. 7 applies, A empowers the ct. to grant 
an enlargement of the time within which to move 
for a new trial of the cause, & as a condition of 
so doing to impose terms on the party who makes 
the application. 

In 1892 a wife petitioned for a judicial separa- 
tion on the ground of her husband’s adultery. 
The husband by his answer denied the adultery, 
A also alleged that, at the time of his marriage 
with petitioner, she had a husband living. At 
the trial in Jan. 1895, the jury found on the 
evidence that the husband had committed adul- 
tery, A that at the time of the marriage the first 
husband was dead. A decree for judicial separa- 
tion was made. In Sept- 1895, the first husband, 
who had not been heard of since 1858, returned 
to England. In Oct. 1895, the second husband 
presented a petition for declaration of nullity of 
marriage. The wife pleaded the verdict A decree 
in the former suit as an estoppel. At the trial 
the judge was satisfied of the identity of the man 
who had returned ; but held that lie could not 
make a decree of nullity wliile the verdict & decree 
in the first- suit stood unimpeached. The second 
husband, with the leave of the Ct. of Appeal, 
moved in the first suit for an enlargement of the 
time within which to apply for a new trial : — 
Held : the application ought- to be granted, but 
only on the terms of applt- undertaking to secure 
the payment to resp. during tlielr joint lives of 
an allowance for her maintenance, the amount of 
which was fixed by the ct. — Wilkins v. Wilkins, 
11896] P. 108 ; 65 L. J. P. 55 ; 74 L. T. 62 ; 44 
W.R.305; 12T.L.R.212; 40 Sol. Jo. 274, C. A. 

Annotations: — Expld. Bateman v. Bui email (otherwise 

Harrison) (181)8), 78 L. T. 472. Befd. Smith t\ Smith 

(181)7), 66 L. J. P. 151. Mentd. l>e Gosquct James r. 

Mecklenburg-Schwerin, [191 4 J 1*. 58. 

See, also, Supreme Court of Judicature (Con- 
solidation) Act, 1925, (c. 49), s. 30 (1). 

5237. Time for moving — Power of court to 
enlarge — Subject to terms.] — Wilkins r. Wilkins, 
No. 5236, ante . 

5238. What notice must show — Where misdirec- 
tion alleged.] — R. S. C., 1883, Ord. 39, r. 3, 
which requires that when a new trial is applied 
for on the ground of misdirection the particulars 
°f ™ 10 sieged misdirection should be specifically 
stated in the notice, is applicable to proceedings 


in a divorce suit. — Tapun v. Taplin A Holland 
(3888), 13 P. D 100 ; 57 L. J. P. 79 ; 58 L. T. 
925 ; 52 J. P, 406 ; 37 W. R. 256, D. C. 

Annotation : — Befd. Klckahy v. lUckaby, McKenzie & 

Swift (1901), 84 L. T. 182. 

7?. When Granted . 

(a) In General . 

5239. Excessive damages against co-respondent.] 

— Chambers v. Caulfield, No. 2818, ante. 

5240. No appearance at hearing.] — Where deft, 
omitted to appear at the trial in an action for critri. 
con. with his sister-in-law, A the jury gave more 
damages than were laid in the declaration, deft, 
assigning no good reason for not appearing to 
defend, the ct. refused to grant a new trial on any 
terms. — Masters v. Barnwell (1830), 7 Bing. 
224, n. , 131 E. R. 87. 

Annotation Befd. Breach v. Canter ton (1830), 7 Birip:. 224. 

5241. By solicitor.] — Pltf. in an action 

of erim. con. having been nonsuited in consequence 
of the accidental absence of his attorney, t-lie ct. 
granted a new trial on payment of costs, as between 
attorney A client, it appealing that another action 
might be barred by St-at. 1 imitations, & pltf. 
be thereby precluded from taking ulterior pro- 
ceedings. — Ayling v. Coloring (1815), 1 C. B. 
635 : 135 E. R. 690. 

5242. Solicitor’s negligence.] — (1) Thesolr. 

of petitioner for a divorce wrote to rcsp.’s solr. 
a letter, headed with the title of the cause, in which 
he said, “ I have set this cause down for trial.” 
No other notice was served Held : this letter 
was a sufficient notice, within Divorce Court Rules, 
r. 44, of the cause having been set down for trial. 

(2) Resp.’s solr., in the belief that a more formal 
notice ought to be given, did not wat-cli the cause 
list-, A the cause came on for trial without his know- 
ledge, & a decree for a divorce was made in the 
absence of resp. She applied for a new trial on 
the ground of surprise. The ct. ordered a new 
trial on the undertaking of the solr. personally 
to pay the costs thrown away. — Blujster v. 
Eluister A Hutton, [1897] P. 22 ; 66 L. .1. P. 
33 ; 41 Sol. Jo. 126, O. A. 

5243. Verdict against weight of evidence.] — 
Gethin v. Gethin, No. 5251, post. 

5244. .] — (1) The ct. will not grant a new 

trial on the ground that the verdict is against the 
weight of evidence, unless it is dissatisfied with the 
verdict. That it might on the same evidence 
have come to a different conclusion itself is riot 
sufficient. 

(2) Statement on affidavit that other evidence 
could be produced to the jury on a new trial is 
not sufficient, if such evidence could with reason- 
able diligence have been obtained before. — 
Miller v. Miller A IItcks (1862), 2 Sw. A Tr. 
427 ; 31 E. J. P. M. A A. 73 ; 6 JL». T. 850 ; 161 
E. R. 1062. 

^tnnoiation As to (I ) Befd. Slone r. Stone & Appleton 

(1864), 34 L. J . 1*. M. & A. 33. 

5245. Satisfaction of trial judge.] — (1) In 

an action for crim. con., evidence was offered on 
the part of deft, to show t-lic affectionate terms 
upon which lie lived with his own wife A family, 
which being unobjected to, was admitted, A was 
observed upon by the judge in his summing up 
as affording an inference in deft-.’s favour : — Held : 
this was no misdirection. 

(2) The jury having found for deft., A it appear- 
ing from the report of the learned judge who tried 
the cause that there was a manifest preponderance 
of evidence the other way, & that ho himself was 
not satisfied with the verdict, the ct. granted a 
new trial, on payment of costs. — Mellin v. Taylor 
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Sect . 21. — Appeals, re-hearing , new trial , etc* : Sub- 
sect 3, B. (a) & (jOJ 

(1836), 3 Bing. N. C. 109 ; 2 Hodg. 125 ; 3 Scott, 
513 ; 5 L. J. C. P. 310 ; 132 E. K. 351. 

5246. — .] — (1) Where a verdict, finding 

that resp. in a suit for dissolution of marriage has 
been guilty of adultery, is against the weight of 
evidence, a new trial may be granted, although 
the judge who tried the cause is not dissatisfied 
with the verdict. 

(2) In a suit by a husband, for dissolution of 
marriage, claiming damages, resp. denied the adul- 
tery, A co-resp., who had not been personally 
served, did not appear. The jury found that 
resp. had committed adultery with co-resp., A 
assessed the damages against the latter at £2,000. 
Resp. having applied for a new trial, on the ground 
that the verdict was against the weight of evi- 
dence, the judge ordinary, who had tried the 
cause, refused a rule. On appeal, his decision was 
reversed by a majority of the Full Ct., who set 
aside the verdict as against resp. A co-resp., A 
made a rule absolute for a new trial as to both. 

Subsequently, co-resp., who was resident in 
Canada, A who had not heard of the institution of 
the suit until just before the trial, when it was too 
late for him to come to England, aj>plied for leave 
to appear A file an answer. The judge ordinary 
granted the application, upon condition that before 
the ti*ial he should give security for costs ; A on 
non-compliance with that condition, ordered the 
appearance A answer to be taken off the file. 

(3) An application for a commission to examine 
witnesses may be refused on the ground of un- 
reasonable delay. — Stone v. Stone A Appleton 
(1864), 34 L. J. P. M. A A. 33 ; 13 W. R. 414 ; 
subsequent proceedings , 3 Sw. A Tr. 008. 

5247. Consent to decree — On solicitor’s advice — 
To avoid publicity.] — Wife petitioned against the 
iiusband for judicial separation by reason of his 
cruelty, A he took issue thereon. He signed a 
letter consenting to a decree on the suggestion of 
liis solr., that if he did so, no evidence in support 
of the petition need be taken in ct. The issue 
came on for trial before the judge ordinary A a 
special jury, who found a verdict for petitioner 
on her evidence A that of other witnesses on her 
behalf. Resp.’s letter was also put in evidence. 
The ct. affirmed, on appeal, the refusal of the 
judge ordinary to grant a rule nisi for a new trial 
on the representation th«at the resp. was led by the 
mistaken suggestion of his then solr. to withhold 
evidence contradictory of petitioner’s evidence, 
by which his character as a gentleman A man of 
honour was affected. — Hill v. Hill (1861), 2 
Sw. A Tr. 407 ; 31 L. J. P. M. A A. 193 ; 5 L. T. 
363 ; 7 Jur. N. S. 1206 ; 10 W. R. 194 ; 164 E. R. 
1054. 

5248. Discovery of fresh evidence — Not pre- 
viously obtainable.] — M iller v. Miller A Hicks, 
No. 5244, ante . 

5249. Corroborated evidence.] — 

(1) Where the issue of cruelty is submitted to a 
jury, the ct. will not grant a new trial unless it is 
satisfied that there was error or miscarriage on 
the part of the jury. Tliat, on the evidence, the 
ct. might not with certainty have arrived at the 
same conclusion as the jury did, is not sufficient. 


(2) That the party asking for a new trial, could 
produce corroborative evidence not produced, or 
not in his possession at the first trial, is no ground 
for granting a new trial. — Scott v. Scott (1863), 
3 Sw. A Tr. 319 ; 33 L. J. P. M. A A. 1 ; 9 L. T. 
454 ; 9 Jur. N. S. 1251 ; 12 W. R. 216 ; 164 E. R. 
1298. 

5250. To show petitioner’s mis- 

conduct.]- — A wife sued for dissolution of marriage 
on the ground of adultery A cruelty. The husband 
alleged that the wife had been guilty of adultery. 
At the trial a decree nisi for dissolution was made. 
The husband applied for a new trial on the ground 
that fresh evidence had been discovered to show 
the wife’s adultery before the decree nisi, A filed 
affidavits alleging facts not known at the trial 
which went to prove adultery. He obtained a 
rule nisi , but the rule was discharged on argument. 
The husband appealed. Immediately afterwards 
an uncle of the husband entered an appearance 
as intervener, A filed affidavits which were sub- 
stantially the same as those used on the applica- 
tion for a new trial. There was nothing to show 
that he was acting on behald of or in collusion with 
resp. *3 he wife moved to make the decree for 
dissolution absoluf e. This was refused, but leave 
was given her to move the ct. to reject the inter- 
vention. The husband abandoned his appeal 
from the refusal of a new trial. After this the 
motion of the wife to reject the intervention of 
the uncle was heard by the President A refused. 
The wife appealed Held : (1) Matrimonial 

Causes Act, 1860 (c. 144), s. 7, authorises inter- 
vention by any person where material facts have 
not been brought before the ct., whether by inter- 
tion or through accident. Qu. : whether where 
petitioner, after the decree nisi, is guilty of con- 
duct disentitling him or her to have the decree 
made absolute, the right to intervene is confined 
to the Queen’s Proctor ; (2) the words “ not 

brought before the ct.,” mean, not brought before 
the ct. at a time when the ct. can act upon them 
for the purpose of seeing whether a decree 'nisi 
ought to be made, A the bringing them before 
the ct. on an application for a new trial is not 
bringing them before the ct. within the meaning 
of this clause, so as to prevent an intervention. 
Qu. : whether the rules as to granting a new trial 
on the ground of fresh evidence discovered show- 
ing misconduct in petitioner are the same as in a 
case between ordinary litigants. 

(3) Where resp. is not entitled to a new trial, 
intervention on the ground of fresh evidence as 
to acts prior to the decree nisi will not be allowed 
if the intervener is merely acting on behalf of A 
in collusion with resp. ; but the fact that he is a 
near relative of resp. is no ground for rejecting 
the intervention : — Held : in the present case, the 
facts alleged being undoubtedly material, A the 
affidavits making a case which showed that there 
was ground for investigating them, the interven- 
tion had rightly been allowed. — Howarth v. 
Howarth (1884), 9 P. I). 218; 51 L. T. 872, 
C. A. 

Annotations : — A s to (1) Refd. Crawford v. Crawford & Rilke 

(188G), 55 L. J. P. 42 ; Rogovs v. Rogers, [1894] P. 101. 

5251. Suppression of material facts by witnesses 
— Whether sufficient.] — Where there is a conflict 


PART XIII. SECT. 21, SUB-SECT. 3.— 

B. (a). 

5248 i. Discovery of fresh evidence — 
Not previously obtainable. J — Senible : a 
new trial should bo ordered in a tlivorco 
action where new A material evidence 
has been discovered wliich was not 
available at the time of the trial A 


which if substantiated will probably 
change the result of the case A where 
the party tendering it cannot be 
charged with lack of diligence in 
respect to its discovery. — L. v. L. A K., 
T1922] 1 W. W. R. 224 ; 02 1). L. R. 
581.— CAN. 

s. No finding on facts. J — In a suit 


for divorce a vinculo matrimonii , the 
libel alleged that pltf.’s wife had been 
guilty of the oifcnco of adultery on 
three occasions, with different co- 
resps. Tlio judge held that the facts 
proved raised a violent prosumption 
of guilt, & that this presumption, as to 
one of tho occasions alleged, had not 
boon rebutted by tho denials made 



Part XJIL— Matrimonial Causes. 


493 


of evidence upon an issue of adultery, the Queen’s 
Proctor intervening, the ct. will not grant a new 
trial on the ground that the verdict is contrary 
to the evidence, unless it is dissatisfied with the 
verdict. The ct. will not grant a new trial, on 
the ground that witnesses called upon the first 
trial have wilfully suppressed material facts. 

On the wife’s petition for dissolution of marriage, 
to which the husband had not answered, the 
Queen’s Proctor intervened, A alleged the adultery 
of petitioner A collusion. Issues taken on these 
points were found in favour of petitioner by verdict 
of a jury. On motion for rule 71'tsi' for a new trial, 
the ct. read affidavits of the Queen’s Proctor, A 
of witnesses who had been called by him at the 
trial ; the affidavits of the latter were in sub- 
stance that they had told the truth, but not the 
whole of what they knew, A it was argued that if 
the whole of what the witnesses knew had been 
laid before the jury, they would have found a 
different verdict. The ct. refused, on such affi- 
davits, to make a rule nisi. — Gethin v. Getiiin 
(1862), 2 Sw. & Tr. 500 ; 31 L. J. P. M. & A. 57 ; 

5 L. T. 721 ; 10 W. It. 260 ; 164 E. It. 1114. 

Annotation : — Refd. Stone t\ Stone & Appleton (1SG4), 34 

L. J. P. M. <S; A. 33. 

5252. Admission of error by witness — Correction 
of evidence.] — On trial of issue of adultery, the 
jury found a verdict against petitioner. On 
affidavit by a "witness called on his behalf, that 
she had made a mistake in an important date in 
giving her evidence, the ct. directed a new trial, 
the error, if there were one, being likely, in the 
opinion of the ct., to have disturbed the judgment 
A misled the minds of the jury. — J ago v. Jago A 
Graham (1802), 3 Sw. A Tr. 103; 1 New Rep. 
35 ; 32 L. J. P. M. A A. 10 ; 7 1, T. 045 ; 8 Jur. 
N. S. 1081 ; 11 W. R. 80 ; 104 E. II. 1211. 

Annotation -Refd. Wallaces r. Wallace, G niter & Macnu- 

rnara (J8G2), 32 L. .1. P. M. & A. 47. 

5253. Confession of perjury.] — 

WORSLEY V. WORSREY A WOKSLHY (1904), 20 
T. L. It. 171. 

5254. Error by jury.] — Scott v. Scott, No. 5249, 

ante. 

5255. Inconsistent verdict — Decision on sub- 
stantial question obscure.] — Ellaytt v. Ellaytt, 
Taylor A Halse, No. 4901, ante. 

5256. Misdirection — Failure to emphasise parts 
of evidence.] — Codrtngton v . Codrington A 
Anderson, No. 4837, ante. 

5257. Wrongful summing up — Inadmissible evi- 
dence — Refusal of right to cross-examine.] — An 
application was made by co-resp. in divorce pro- 
ceedings instituted by a husband against his wife 
for judgment or a new trial of the suit as regarded 
himself. The suit was instituted by the husband 
on the ground of his wife’s adultery with co-resp. 

6 a person unknown. Co-resp. denied the charge 
against him. The jury found that resp. A co- 
resp. had been guilty of adultery, A that she had 
also committed adultery with a man unknown. 
The judge accordingly made a decree nisi for the 
dissolution of the marriage, with costs against 
co-resp. There was no aj>peal by resp. It 
appeared that the judge, in the course of the trial, 
had refused to allow any cross-examination of 
resp. by the counsel for co-resp., holding on the 
authority of Glennie v. Glennie Bowles , No. 4832, 
ante , that there was no such right ; A in his 
summing up the learned President, in a marked 


way, contrasted the evidence of resp. with that of 
co-resp., observing that there was a complete 
discrepancy between the story told by resp. A the 
story told by co-resp. in two most important 
points. On appeal: — Held: (1) it was not 
right to deal with the evidence of resp. as ad- 
missible against co-resp., Ac the evidence of 
co-resp. «as admissible against resp., without an 
opportunity being afforded of testing its truth- 
fulness by cross-examination ; Ac the learned 
President was wrong in contrasting the evidence 
as he did after refusing liberty to cross-examine 
resp. ; (2) there must be a new trial, the costs 
thereof to abide the event. 

Scmble : co-resp. has a right to cross-examine 
resp., as to any evidence tending to incriminate 
him. — Allen v. Allen Ac Bell, [1894] P. 248 ; 63 
L». .T. P. 120 ; 70 L. T. 783 ; 42 W. If. 459 ; 10 
T. L. R. 456 ; 38 Sol. Jo. 456 ; 6 Li. 597, C. A. 
Annotations : — As to (1) Refd. R. v. Hadwen, [1902] 1 K. 11. 

882 ; Brown v. Brown, [19151 P. 83 ; Hensley v. Hensley 

& Nevin (1920), 122 L. T. 814 ; Mourilyan v. Mourilyan, 

Mourilyan v. Mourilyan A Fazil (1922), 127 L. T. 403. 

Generally , Mentd. Do Gasquet James v. Mecklenburg - 

Sclrwerin, 119143 P. 53. 

5258. Wrongful withdrawal of case from jury.] — 

Rands v. Rands Ac Rands (1887), 4 T. L. Li. 45, 
D. C. 

5259. Intimation by jury to judge — That peti- 
tioner’s case proved — Before case for co-respondent 
presented — Consequent withdrawal of co-respon- 
dent’s case.] — Drummond v. Drummond (1893), 
9 T. D. R. 403 ; 37 Sol. Jo. 439, C. A. 

(b) Whole Verdict not Attached . 

5260. Verdict against two co-respondents — Un- 
satisfactory verdict against one — New trial as to 
both.] — Where there is a verdict against two co- 
resps., & the ct. is dissatisfied with the verdict 
against only one of the two co-resps., it will grant 
a new trial as to both. 

Scmble : if petitioner will allow a verdict to be 
entered for co-resp/ applying for a new trial, the 
ct. may grant the decree. — Walker v . Walker, 
Nicoll A Craig (1861), 4 Sw. & Tr. 264 ; 31 
L. J. P. M. A A. 26 ; 164 E. R. 1517. 

5261. Verdict on part issues unsatisfactory.] — 
Qu. : whether, in matrimonial suits, if the verdict 
on one only of two issues is unsatisfactory, a new 
trial ought to be granted as to both. 

Scmble : where in a suit by a wife for dissolu- 
tion of marriage, on the ground of adultery A 
cruelty, petitioner obtains a verdict upon both 
issues, A a new trial as to one of them is after- 
wards applied for, petitioner may abandon that 
issue A ask for a judicial separation upon the 
ground of the other charge. — Cartlidge v. Cart- 
ridge (1863), 3 Sw. A Tr. 406 ; 32 L. J. P. M. A A. 
126 ; 8 L. T. 334 ; 9 Jur. N. S. 552 ; 11 VV. Li. 
750 ; 161 E. R. 1333. 

5262. .] — Fitzgerald v. Fitzgerald, No. 

4527, ante. 

5263. Disagreement on part of issues.] — 

Narracott v. Narracott A Hesketii, No. 4749, 
ante. 

5264. Evidence applicable to respondent only — 
Influencing jury against co-respondent — Severance 
of issues — Separate trial.] — Where there was a 
reason to suppose that, on the D ial of the husband’s 
petition, evidence applicable to resp. alone affected 
the minds of the jury against the co-resp., the ct., 
in making absolute the rule for a new trial, ordered 


by deft. & her witnesses, & granted j error in finding that the circumstances j finding on the facts pertaining to the 
the divorce asked for, without making of the charge upon which deft, was other offonccH charged, & a new trial 

a-ny finding on the evidence of the found guilty did not afford any reason- was granted.— F. r. F. (1918), 45 

facts in respect to the other offences able solution other than that of guilt, & N. B. R. 505; 41 D. L. It. 739. — 

charged : — Held : the judge was iu the parties interested were entitled to a CAN. 
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Husband and Wipe. 


Sect . 21. — Appeals , re-hearing , wet# friaZ, efc. : 

sect. 3, if. (6) 0. ; sub-sects. 4 5. *Sted. 22 : 

Sub-sect 1, A., B . , C. <fc 1>. («).] 

that the issues should be severed, so that the 
charges against the co-resp. might be tried 
separately from those against the resp. — Barnes 
v. Barnes & Beaumont (18(38), 38 L. J. P. & M. 
9 ; 19 L. T, 520 ; 17 W. 11. 75. 

See, also , Matrimonial Causes Rules, 1925, r. 40. 

C. Appeal from Grant or Refusal . 

5265. Right of appeal to House of Lords — From 
decision of Court of Appeal — Granting new trial.]— 

Where the Divorce Ct. has granted a decree nisi 
after a trial before a jury, & the Ct. of Appeal has 
ordered a new trial, an appeal lies to the House 
of Lords against the order granting a new trial. — 
Butch art v. Butchart & Hill, [1901] A. C. 200 ; 
70 L. J. 1\ 29 ; 84 L. T. 209, 11. L. 

5266. Time for appealing — Power of court to 
enlarge-—- Matrimonial Causes Act, 1860 (c. 144), 
s. 2.] — The ct. has the power to extend the time 
(fourteen days) limited by above sect, for appeal- 
ing against a decision of the judge ordinary grant- 
ing or refusing a rule for a new trial. — Boulttnu 
v. Boulting (1804), 33 L. J. P. M. A A. 81. 

5267. .] — An appeal from a 

refusal of the judge of the Divorce Ct. to grant 
a new trial under Matrimonial Causes Act, 1S00 
(c. 144), s. 2, must, notwithstanding that by Jud. 
Act, 1873 (e. 00), s. 10, the jurisdiction of the 
Divorce Ct. is vested in the High Ct. of Justice, 
& that by Jud. Act, 1881 (c. 08), s. 9, the Ct. of 
Appeal is substituted for the full Ct. of Divorce, 
be brought within the time limited by Matrimonial 
Causes Act-, 1800 (c. 144), namely, fourteen days. 
The ct. has no power to extend the time for 
appealing limited by statute. — Ahier v. Aiiier 
(1885), 10 P. D. 110 ; 54 L. J. P. 70 ; 52 L. T. 
744 ; 33 \Y. R. 770, C. A. 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 31 (1) (b). 


8U B-8ECT. 


4. - Reversal of Decrees of 
Judicial Separation. 


See, now. Matrimonial Causes Rules, 1924, 
rr. 47-50. 

5268. Contents of petition — Cause of non-ap- 
pearance — Where decree granted — Decree wrong 
on merits.] — A petition for the reversal of a decree 
of judicial separation under Matrimonial Causes 
Act, 1857 (c. 85), s. 23, on the ground that it was 
obtained in petitioner’s “ absence,” is good on 
demurrer, although it alleges personal service on 
petitioner of the citation in the judicial separation 
suit : for the word “ absence ” means non-appear- 
once in the suit, & not absence without knowledge 
or notice of the suit. It is not sufficient in such a 
petition to allege merely the non-appearance of 
petitioner but the petition must further set out 
the cause of his non-appearance, & must also 
state circumstances tending to show that the 
decree was wrong on the merits. — Phillips v. 
Phillips (1800), L. R. 1 P. & D. 109 ; 35 L. J. P. 
& M. 70 ; 14 L. T. 004 ; 14 W. R. 902. 

See , now , Matrimonial Causes Rules, 1924, 
Appendix 8. 

6269. “ Absence 99 when decree granted — What 
constitutes.] — Phillips v. Phillips, No. 5208, ante . 


5270. When court will rescind deoree — Peti- 
tioner guilty of adultery.] — Grossi v. Grossi, No. 
3542, ante. 

5271. Resumption of cohabitation.] — The 

ct. has power to rescind a decree of judicial separa- 
tion whore the parties have resumed cohabitation. 
—Oram u. Oram (1923), 129 L. T. 159 ; 39 T. L. It. 
332. 


Bub-sect. 5.- -Discharge of Protection 

Orders. 


See Sect. 27, sub-sect. 0, I). (c), post . 


Sect. 22.™ PROCEEDINGS AFTER DECREE. 

Sub-sect. 1. — Permanent Alimony. 

A. In General. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49) s. 190 ; Matrimonial 
Causes Rules, 1924, rr. 57—64. 

5272. Principles on which allotment made — 
Same as of ecclesiastical courts.] — The ct. is bound 
by the practice of the Ecclesiastical Cts. in allotting 
permanent alimony after a decree of judicial 
separation. According to the practice of the 
Ecclesiastical Cts., the ct. is not at liberty to allot 
more than one moiety of the joint income to the 
wife, although she may have brought more than 
one moiety of the property into settlement. — 
Haigh v. Haig n (1809), L. R. 1 P. & D. 709 ; 38 
L. J. P. & M. 37 ; 20 L. T. 281. 

Annotation : * Refd. Cobb v. Cobb, 11900] P. 291. 

5273. .] — Leslie v. Leslie, No. 5510, 

post. 

5274. Nature of wife’s right — Right to be sup- 
ported by husband.] — (1 ) The fact that a husband’s 
safety is not endangered by the wife’s cruelty, 
including acts of personal violence, is no bar to 
his obtaining relief in judicial separation. In 
such a case the ct. will look, in the interest of the 
wife herself as well as the husband, to the danger 
of his being provoked to retaliate, '& will not, by 
refusing to interfere, drive the husband, to the 
necessity of meeting force by force. 

(2) Where the husband A wifo had ceased to 
cohabit, but continued to Jive & board together 
in the same house, the ct. decreed judicial separa- 
tion at the instance of the husband, he having 
no power to expel his wife from the house, cir- 
cumstances requiring that he should reside in it. 

(3) 1 have already pointed out in Prichard v. 
Prichard , No. 2052, ante , that in my opinion, 
although the ct. by a decree of judicial separation 
gives a legal warranty to a wife & husband to 
live apart, still that they remain husband & w r ife, 
& that while they remain so, the obligation also 
remains on the husband of contributing to the 
support of the wife (per Cur.). — Forth v. Forth 
(1807), 30 L. J. P. <fc M. 122 ; 10 L. T. 574 ; 15 
W. R. 1091. 

Annotation .—Refd. Itusscll v. Russell, 11897] A. C. 395. 

5275. Not creation of statute.] — The 

normal rule of fixing the amount of x>^mianent 
alimony at one-third of the joint incomes of the 
spouses free of tax is not a hard & fast one. The 
allocation of alimony is a matter for the discretion 
of the ct. or judge, who can take exceptional 


PART XIII. SECT. 21, SUB-SECT. 4. 

t. Whether subject to recall — At 
instance of husband .] — A decree of 
Heparat Ion in ordinary form ordaining 


a husband to separate hiniHelf from his 
wife a mensd ct thoro in all time coming 
is not Hiibjoct to recall at the husband's 
instance.— Strain v. Strain (1890), 
17 II. (Ct. of Sess.) 297 ; 27 So. L. K. 


239. — SCOT. 

PART XIII. SECT. 22, SUB-SECT. 1.- 

A. 

a. On decree of nullity — For in 
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circumstances into consideration. The registrars 
ought not to exercise this discretion. The fact 
that the husband’s income is a large one & the 
fact that the wife during part of the married life 
lived apart from the husband & acquiesced in 
receiving a smaller income than the husband could 
have afforded are not grounds for departing from 
the general rule, but the fact that the husband’s 
income is fluctuating & to some extent precarious 
is an exceptional circumstance which the ct. can 
take into consideration, & is a ground for reducing 
the xiroportion. The right of a wife to be main- 
tained by her husband is based on her common 
law right to pledge her husband’s credit for neces- 
saries according to his means & does not depend 
wholly on the statutes. — Dean v. Dean, [1923] 
V. 172 ; 92 L. J. P. 109 ; 129 L. T. 704 ; 39 
T. L. K. 002 ; 67 Sol. Jo. 704. 

13. Jurisdiction to Grant . 

See. now. Supreme Court of Judicature (Con- 
solidation) Act , 1925 (c. 49), s. 190. 

5276. Where wife guilty party.] — White v. 
White, No. 2050, ante. 

5277. — — .] — Dart v . Dart, No. 4753, ante . 

5278. .J — Prichard v. Priciiaud, No. 2052, 

ante. 

5279. .] — The Ecclesiastical Cts. had power 

to grant permanent alimony to a wife who was 
divorced a mcnsd et thoro on account of her mis- 
conduct, & that- power is not taken away from the 
Divorce Ct. by Martimonial Causes Act, 1857 
(c. 85), s. 17. The ct. therefore has now jurisdic- 
tion to grant permanent alimony to a wife against 
whom a decree of judicial separation has been 
made on account of her misconduct, A has also 
the power from time to time to vary such order. — 
Goodden v. Gooddkn, [1S92J P. 1 ; 05 L. T. 542 ; 
40 W. It. 49 ; 8 T. L. B. 32 ; 30 Hoi. Jo. 00, C. A. 
Annotation Consd. Leslie r. Leslie, 11911] 1*. 203. 

5280. Whether grant of alimony pendente lite 
condition precedent.] — It is not necessary, in suits 
for judicial separation, that the wife should obtain 
an order for alimony pendente lite to enable the 
ct. to allot her permanent alimony after the final 
decree has been pronounced. 

The wife obtained a decree of judicial separation 
by reason of the adultery of the husband. No 
application was made for alimony pending the 
suit, but more than three months after the final 
decree had been pronounced & duly registered, 
she filed a petition for permanent alimony. The 
husband appeared under protest : — Held : the ct. 
had power to entertain the petition, &- the husband 
was bound to answer to the merits. — CoVKiX v. 
Coyell (1872), L. B. 2 P. & D. 411 ; 41 L. J. P. 
& M. 81 ; 27 Li. T. 324 ; 20 W. R. 894. 

A nnotations : — Coned. Goodden v. Goodden, [1892J I*. 1. 

Mentd. Fox v. Fox, 1 1925 J P. 157. 

5281. Wife convicted of fraud.] — (1) Although 
modern legislation has deprived the husband of 
the rights ho formerly had to his wife’s property, 
tho obligation of the husband to provide for his 
wife’s maintenance remains. The amount of the 
alimony to be granted to her, & in some degree 
the question whether or not it should be allowed 
is a matter within the discretion of the ct., a dis- 
cretion to be exercised judicially according to 
established principles of law, & upon an equitable 


view of all the circumstances of the particular 
case. The conduct of the wife may be looked 
at when the ct. is asked to order permanent ali- 
mony, just as it may be considered upon an appli- 
cation for alimony pendent lite. A wife obtained 
a decree of restitution of conjugal rights, wluch 
the husband disobeyed. The wife thereupon 
obtained a decree of judicial separation. She was 
afterwards convicted of fraud & sent enced to penal 
servitude. She had also been convicted of fraud 
before her marriage, & the husband alleged that 
he had suffered great financial losses by reason of 
her conduct. On an application by her for per- 
manent alimony, she having no means of her own : 
— Held : the ct. had jurisdiction, notwithstanding 
the wife’s conduct, to order an inquiry as to grant- 
ing her permanent alimony, but the whole of the 
circumstances should be taken into account on 
the inquiry. 

(2) If she [the wife] has no means whatever, 
even though her conduct before & after matrimony 
has been reprehensible, the husband is bound to 
allow her a sum which will enable her t-o live a 
respectable life.-- Leslie v. Leslie, [1911] P. 203 ; 
80 li. J. P. 139 ; sub nom. L. v. L ., 104 L. T. 402 ; 
27 T. L. 1L 310 ; 55 Sol. Jo. 380. 

C. When Granted. 

5282. After decree of judicial separation — Guilty 
husband — Subsequent petition by husband for 
divorce.] — The presentation of a petition by a hus- 
band fora dissolution of marriage on the ground of 
his wife’s adultery is no answer to a petition by 
the wife for permanent alimony following a decree 
of judicial separation in a suit in which she was 
petitioner. — S toate v. Htoate (1859), 29 L. J. 
P. M. & A. 100, n. ; 23 J. P. 184. 

Annotation Refd. Chetivj ncj t\ Clietwynd (18155), L. R. 

I 1\ & D. 39. 

I). Amount . 

r< 

(a) Jn General. 

5283. General principles — Wife to be liberally 
supported.] — Undoubtedly, a much larger allow- 
ance is to be made for permanent alimony, than for 
alimony pending suit ; the delinquency of the hus- 
band is now established ; the wife is the injured 
party : she is separated from the comfort of 
matrimonial society, from the society of her 
family, not by the act of Providence, but by the 
misconduct of her husband ; she must be liberally 
supported. The law has laid down no exact pro- 
portion : it gives sometimes a third, sometimes a 
moiety, according to circumstances (Sir John 
Nicholl). — Otway v. Otway (1813), 2 Phillim. 
109 ; 101 E. TL 1092. 

Annotations: — Consd. Smith r. Smith (1814), 2 Phillim. 

235 ; Frunkfort de Montmorency r. Frankfort de Mont- 
morency (J 844), 3 Notes of Cases, 68 ; Frankfort r. 

Frankfort (1845), 4 Notes of Cuses, 280 : Chet wy lid r. 

Chetwynd (1865), L. R. J >*. & D. 39: Dean r. Dean, 

11923] i\ 172. Refd. Hooper r. Hooper (1861), 3 S\v. & 

Tr. 251. 

5284. Wife to be enabled to lead respectable 

life — Though conduct reprehensible.] — Leslie v. 
Leslie. No. 6281, ante. 

5286. Discretion of court.] — Dean v . 

Dean, No. 6275, ante. 

5286. .] — It is a general rule that 

permanent alimony shall be larger than that 


capacity of husband.] — Pormane 
atiincmy may bo granted in a divoi 
uiL wlioro tho wife has obtained 
* or divorce on the ground 
yjpotojico. — B uown v. Bhown (190 
OB.C. U. 78; 10 


PART XIII. SECT. 22, SUB-SECT. 1.— 

B. 

b. Must be before full court.] — Deft, 
having consented to an order for 
alimony, a motion for the order was 
refused, as it would amount to a docreo. 
It_8hoii1d.be brought before tho full ct. 


— Craig v. Craig (1859), 1 Ch. C-h. 41. 

—CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (a). 

c. General principles — Wife to be 
enabled to support herself.}— The pur* 
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Husband and Wipe. 


Sect. 22. — Proceedings after decree: Sub-sect . 1, D . 
{a), (b) cfc (c), E. <fc F.] 

which is allowed during suit. Even when the 
hulk of the fortune originally belonged to the 
husband, the ct. allows a competent income to 
the wife. But there is in this case a circumstance 
which ought to weigh specially in favour of the 
wife ; viz. that the bulk of the fortune originally 
belonged to her ; & this circumstance is still 

strengthened by another, namely, that the 
property was settled on the wife, & that she was 
induced, by the hope of better treatment, to give 
it up to her husband (Sir John Niciioll). — Smith 
v. Smith (1814), 2 Phillim. 235 ; 161 E. R. 1130. 

Annotations : — Consd. Frankfort do Montmorency r. 
Frankfort de Montmorency (1841), 3 Notes of Cases, 
68 ; Frankfort r. Frankfort (1845), 4 Notes of Cases, 
280 ; Hooper v. Hooper (1S61), 3 Sw. & Tr. 251. 

5287. Where husband proved guilty.] 

— The allotment [of alimony] is always more 
liberal when the husband’s delinquency stands 
proved, than pending suit (Sir John Nicnoix). — 
Kempb v. Kempe (1828), 1 Hag. Ecc. 532 ; 162 
E. R. 668. 

5288. Larger than alimony pendente lite.] 

— Otway v . Otway, No. 5283, aide. 

5289. What court will consider — All circum- 
stances of case.] — Leslie v. Leslie, No. 5516, post 

5290. .] — Leslie v. Leslie, No. 5281, 

ante. 

5291. Conduct of parties — Guilty husband.] 

— Wilcocks v. Wilcocks (1859), 32 L. J. P. M. 
& A. 205. 

5292. .] — HoorER v. Hooper, No. 

4612, ante. 

5293. — Wife.] — Leslie v. Leslie, No. 

5281, ante. 

5294. — Status of parties.] — Hooper v. 
Hooper, No. 4612, ante. 

5295. Needs of wife— Wife in prison.]— 

Leslie v . Leslie, No. 5516, post. 

(b) Proportion of Husband's Income Allotted. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5296. No fixed proportion.] — Otway v. Otway, 
No. 5283, ante. 

5297. .] — Leslie v. Leslie, No. 5281, ante. 

5298. .] — Dean v. Dean, No. 5275, ante. 

5299. Husband’s income small.] — Taylor v. 
Taylor (1796), cited in 2 Phillim. at p. 44 ; 161 
E. R. 1073. 

Annotations :■ — Consd. Cooke v. Cooke (1812), 2 Phillim. 40. 
Held. Otway v. Otway (1813), 2 Pliillim. 109; Smith v. 
Smith (1814), 2 Phillim. 235. 

5300. Husband compelled to live in expensive 
place.] — (1) In allotting permanent alimony the 
ct. will take into consideration the circumstance 
that the husband is obliged, in order to earn his 
income, to live in a more expensive place than 
the wife, & when that is the case will not allow her 
the usual proportion of such income. 

(2) Where the income of the husband . . . was 
increased by promotion to £480 per annum , the ct. 
ordered the permanent alimony to the wife, who 
had obtained a decree of judicial separation, to be 
increased from £40 to £120 per annum , the 


augmentation to take place as soon as the husband 
came into the receipt of the increased pay. — Louis 
v. Louis (1866), L. R. 1 P. & D. 230 ; 35 L. J. P. 
& M. 92 ; 14 L. T. 770 ; 14 W. R. 1023. 

5301. Husband’s income precarious.] — Dean v. 
Dean, No. 5275, ante. 

5302. Large part of income derived from wife.] 

— Taylor v. Taylor (1796), cited in 2 Phillim. at 
p. 44 ; 161 E. R. 1073. 

Annotations : — Consd. Cooke v . Cooke (1812), 2 Pliillim. 

40; Otway r. Otway (1813), 2 Pliillim. 109. Refd. 

Smith v. Smith (1814), 2 Phillim. 235. 

Compare No. 5272, ante. 

5303. Particular instances.] — Biggs v. Biggs 
(1791), cited in 2 Pliillim. at p. 43 ; 161 E. R. 1073. 
Annotation : — Apld. Cooke v. Cooke (1812), 2 Phillim 40. 

5304. .] — Taylor v. Taylor (1796), cited 

in 2 Pliillim at p. 44 ; 161 E. R. 1073. 

Annotations : — Consd. Cooke v. Cooke (1812), 2 Phillim. 40. 

Refd. Otway v. Otway (1813), 2 Phillim. 109 ; Smith v. 

Smith (1814), 2 Pliillim. 235. 

5305. .] — Dawson v . Dawson (1802), cited 

in 2 Phillim at p. 45 ; 161 E. R. 1073. 

Annotation : — Refa. Cooke r. Cooke (1812), 2 Phillim. 40. 

5306. .] — Cooke v . Cooke, No. 5317, post. 

5307. Calculation where wife has custody 

of children.] — Mytton v. Mytton, No. 4144, ante. 

5308. .] — Where a wife had obtained 

a decree of judicial separation, & the ct. had 
ordered that she should have the custody of three 
children all under the age of seven, alimony 
pendente lite having been allotted on the assump- 
tion that the husband’s income was £400 per 
annum, the ct. allotted to the wife £160 per 
annum as permanent alimony ; £100 for herself, 

£20 per annum for each of the children. — 
Whieldon v. Whieldon (1861), 2 Sw. & Tr. 388 ; 
164 E. R. 1046 ; sub nom. Whtldon v. WlllLDON, 

30 L. J. P. M. & A. 174 ; 5 L. T. 138. 

Annotations : — Refd. Gandy v. Gandy (1885), 30 Ch. I). 57. 

Mentd. Shaftesbury Union v. Rrockway, 11913] 1 K. Ji. 

159. 

5309. .] — Where the only income of the 

husband was £60 a year, derived from independent 
property, & it appeared that he had turned his 
wife out of doors, & that his mistress was living 
with him, the ct. awarded a moiety of the income 
as permanent alimony. — A vila v . Avila (1862), 

31 L. J. P. M. & A. 176. 

5310. Husband’s income large.] — Beecham 

v. Beecham (1903), Times , Mar. 14. 

(c) Where Wife has Separate Property or Income . 

See Matrimonial Causes Rules, 1924, r. 60. 

5311. Whether considered — Legacies since mar- 
riage to wife’s separate use.] — In estimating the 
amount of alimony to be allowed a wife after a 
separation, on the ground of cruelty, the husband 
is not entitled to a deduction out of wliat would 
otherwise be payable by him out of his income, in 
respect of money left by wills since the marriage 
to his wife’s separate use, nor in respect of his 
wife’s salary as a lady-in-waiting to the Queen ; 
but he is entitled to such a deduction in respect 
of a pension from the Crown granted to his wife. 
— Westmeath (Marquis) v. Westmeath (Mar- 
chioness) (1834), 3 Knapp, 42 ; 12 E. R. 663, 
H. L. 


pose of allotting alimony in to enable 
a wife to support herself whilst living 
apart. — Hacjakty v. Haoarty (1865), 
11 Gr. 562.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (b). 

5296 i. No fixed proportion .] — The 
obligation of a husband is to provide 
for the maintenance of his wife, in 
proportion to his ability so to do. 


Where alimony is decreed, the amount 
to be awarded is of discretion in the ct., 
a discretion to be exorcised judicially 
according to established principles of 
law, & upon an equitable view of all 
the circumstances of the particular 
case. There is no fixed rule that the 
wife shall be allowed one -third of the 
husband’s Income.- — Malcolm v. Mal- 
colm (1920), 46 O. L. It. 198.— CAN. 
d. Conduct of wife.] — The 


rule that the conduct of the wife 
should weigh much in determining the 
amount of alimony, is reasonable. — 
Severn v. Severn (1859), 7 Gr. 109. 

—CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (o). 

e. Whether considered — Wife able 
to maintain herself — Husband's means 
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5312. Wife’s salary as lady-in-waiting.] — 

Westmeath (Marquis) v. Westmeath (Mar- 
chioness), No. 5311, ante. 

5313. Wife’s pension from Crown.] — West- 

meath (Marquis) v. Westmeath (Marchioness), 
No. 5311, ante. 

5314. Proportion of joint income.] — The parties 

having lived together three years after their 
marriage, separated in 181*1. £310 per annum , the 

produce of the wife’s own fortune, was settled on 
her ; A this sum has been continued to her ever 
since. The husband’s separate income amounts 
to £750 or £800 ; & the question turns on the 
deduction of £100 per annum , the interest of 
money borrowed for the improvement of a house 
A land he has purchased in Sussex. 1 think I 
shall not depari from a just consideration of the 
effect of these circumstances, if I give a moiety 
of this £100, in addition to the £300 per annum 
now paid to ihe wife (Sir William Scott). — 
Blaquiere (Lady) v. Blaquiere (1820), 3 

Phillim. 258 ; 101 E. It. 1310. 

5315. More than half brought into settle- 

ment by wife.] — Haigii v. Hatch, No. 5272, ante. 

Compare No. 5302, ante. 

5316. Custody of children given to wife.] — 

The wife had an income from property settled on 
her by the husband of £100 a } car. The husband 
had an income of £307 a year. There w T ere three 
children of the marriage who were in the custody 
of the wife. The ct. in allotting permanent 
alimony, ordered that in addition to the £100 a 
year which the wife* enjoyed under the settlement, 
the husband should allow her £30 a year each for 
the maintenance of the children. — Todd v. Todd 
(1873), 42 L. J. P. A M. 02 ; 20 L. T. 252. 


F. Duration. 


Sec Matrimonial Causes Rules, 1024, r. 01. 

5317. Commencement — Date of decree.] - - A 
moiety of the husband's property given to the 
wife for permanent alimony ; but given from the 
date of the sentence, A not from the return of the 
citation. — Cooke v. Cooke (1812), 2 Phillim. 40 ; 
101 E. R. 1072. 


Annotation#: — Consd. Otway r. Otway (1813), 2 Phillim. 
10!) ; Frunkfort de Mont inoivney r. Frankfort do Mont- 
morency (J844), 3 holes of Cases, 432 ; (’ovell r. C’ovell 
(1872), L. }{. 2 P. & 1). 411. Refd. Smith r. Smith (1814), 
2 i’hillim.235 ; Frankfort de Montmorency r. Frankfort 
de Montmorency (184 4), 3 Notes of Coses, 08 ; Frankfort 
de Montmorency r. Frankfort do Montmorency (1845), 
1 Notes of Oases, 280 ; Hooper v. Hooper (1803), 3 S\v. 

Tr. 251 ; Gooddcn v. (Joodden, 11 802 J P. 1 ; Dean v. 
Dean, [1023] P. 172. 

531 g, Order appealed from.] — The 

judge of the consistory ct., by the same sentence, 
pronounced for a separation by reason of adultery, 
allotted alimony pending suit, A also permanent 
alimony. An appeal from the whole sentence w r as 
prosecuted in the Arches Ct., which ct. reversed 
the sentence so far as concerned the alimony 
pending the suit, affirmed the sentence in other 
inspects, & retained the cause : — Held : permanent 
alimony w T as payable from the date of the sentence 
in the ct. below r . — Frankfort de Montmorency 


(Viscount) v. Frankfort de Montmorency 
(Viscountess) (1844), 3 Notes of Cases, 432 ; 8 
Jur. 1105. 

5319. Termination — Non-compliance by wife 
with order for custody of children — Whether suffi- 
cient ground.] — In a cause of separation promoted 
by the wdfe against the husband, alimony was 
allotted. The wife had not complied with an 
order of the Ct. of Ch. respecting the custody of 
the children ; — Held : the refusal of the wife to 
obey the Ct. of Ch. was no ground for stopping the 
payment of alimony. — Hope v. Hope (1854), 18 
Jur. 108(3. 

5320. Subsequent decree nisi for dissolution 

obtained by husband.] — If permanent alimony has 
been allotted to a wife on her obtaining a decree 
of judicial separation, A the husband afterwards 
obtains a decree nisi for dissolution of marriage 
on the ground of her adultery, the ct. will not, 
before that decree has been made absolute, dis- 
charge the order for j)aymcnt of alimony. — 
Stoate v. Stoate (18(31), 30 L. J. I\ M. & A. 108. 


F. Increase or Reduction of Amount. 


See Matrimonial Causes Rules, 1921, r. (33. 

5321. Jurisdiction of court.] — Gooddenv. Good- 
den, No. 5279, ante. 

5322. Financial position of parties changed. 

— Upon an application for an order for permanent, 
alimony by a wdfe who has obtained a decree for 
judicial separation, the ct., in assessing the 
amount to be paid by the husband, w T ill take into 
consideration a voluntary allowance made to him 
by trustees under a discretionary trust to apply 
the income of a fund for the maintenance & 
support or otherwise for the benefit of all or such 
one or more exclusively of the other or others of 
the husband, wife, A their issue. 

But if in such a case the trustees should 
subsequently formulate a scheme for the applica- 
tion of the income of the fund for the maintenance 
of the husband & wife A issue the ct. will have 
jurisdiction under Divorce Rules A Regulations, 
r. 92. to review the order, A discharge or suspend 
it.* — Martin v. Martin, [19191 P. 283 ; 88 L. J. P. 
103 ; 121 L. T. 337 ; 35 T. L. R. 002 ; 03 Sol. Jo. 
01 1 , C. A. 


5323. Whether granted— Variation in party’s 
circumstances slight.] — (1) Where both parties 
bad long abstained from applying to the ct., the 
one for a reduction of alimony, the other to 
enforce the regular payment, it will not enforce 
arrears, nor inquire as to the sums paid by the 
husband for his wife’s debts incurred by reason of 
non-payment of that alimony ; nor w ill it reduce 
alimony on account of an express waiver of a part 
thereof* by the wife, the additional expenses of 
the husband occasioned by the mature age of 
children, the failure, from the mismanagement of 
her trustees, of a portion of the funds set apart 
for the wife’s alimony, or slight additions, aliunde , 


to her means. 

(2) Where there is a material alteration of 


small .} — In awarding: alimony, where 
Dm husband's means are small, his 
wife’s ability to maintain herself may 
no taken into account,. — K kwki.uk r. 
Jvkwki.uk, [1U23J 2 W. \V. K. 78; 2 
I>. L. It. 1)79. — CAN. 


part XIII. SECT. 22, SUB-SECT. 1.— 

E. 

5317 i. Cowmen cement — Date of de- 
cvtr.J — Interim alimony hnvirg been 

L — VOL. XXVII. 


ordered, permanent alimony ran from 
the dale of the judgment. — Croaiakty 
r. CitoMAHTV (11*17), 38 O. L. it. 481 ; 
33 D. L. R. 151.- CAN. « 

5317 ii. -.] — Permanent ali- 

mony should not be awarded except 
from & after the date of the decree. 
Where no application had been made 
for interim alimony a judgment which 
allowed arrears of alimony was reduced 
by tlio amount so allowed. — Dk Witt 
r. Dk Witt, 1 1 1) 1 I 2 W. W. It. 181 ; 
40 D. L. It. 212. — CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 

F. 

5321 i. Jurisdiction of court. J-- The 
ct. has jurisdiction to vary the amount 
of uliniony ilxed by consent of the 
part ics. — M auowan r. Mauowan, 
[1921] 2 I. R. 311— IR. 

5321 ii. .1 — in a fit ease the ct. 

has jurisdiction to increase the alimony 
allowed to a wife on the making of a 
decree for judicial separation on the 
ground of her cruelty.- — Smith v. 
Smith (1892), 11 N. Z. L. 11. 203.- 
N.Z. 


lv K 
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Husband and Wife. 


Sect . 22 . — Proceedings after decree: Sub-sect . 1, F., 
G 77. <1- J. (a) <fc (&).] 

circumstances, a change in the rate of alimony 
may be made. If the faculties are improved, the 
wife’s allowance ought to be increased ; & if the 
husband is lapsus jaculiaiihus the wife’s allowance 
ought to be reduced (Dr. Lushington). — De 
Blaquiere v . De Blaquiere (1830), 3 Hag. Ecc. 
322 ; 102 E. It. 1173. 

Annotations : — As to (1) Reid. Kerr r. Kerr, f 1 897 3 2 Q. B, 

439; Campbell r. Campbell, [1922] P. 187. Generally. 

Mentd. Vander Gucht r. De Blaquiere (1838), 7 JL. J. Ch. 

270. 

5324. Waiver of part by wife.] — D e Bla- 

quiere v. De Blaquiere, No. 5323, ante . 

5325. Increase — Husband’s income increased.] 

— De Blaquiere v, De Blaquiere, No. 5323, 
ante. 

5326. .] — Louis v . Louis, No. 5300, 

ante. 

5327. Custody of children transferred from 

husband to wife.] — (1) A separation deed con- 
tained a covenant by the husband with trustees 
to pay for the maintenance & education of the 
two youngest daughters, subject to certain con- 
ditions as to custody & residence : — Held : the 
infant children could not maintain an action to 
enforce the performance of the covenant for their 
maintenance, but if the trustees refused to sue, 
the wife could herself maintain such action. 

(2) The wife, after the date of the deed, obtained 
a decreo for judicial separation & custody of the 
children, but her application for increavsed alimony 
was refused on the ground that the subsequent 
adultery of her husband did not put an end to the 
deed, A that the husband maintaining the younger 
children no further liability was thrown upon 
her ; A that view w as acquiesced in by the 
husband. He now contended that the covenant 
was conditional, & that the wife having the 
custody of the children his liability was at an 
end ; — Held : he could not, having taken advan- 
tage of one construction in 1882, now succeed on 
the contention that that construction was wrong ; 
& proceedings under judgment appealed from 
ordered to be stayed, to enable the wife to apply 
for increased alimony. — Gandy v. Gandy (1885), 
30 Ch. I). 57 ; 54 L. J. Ch. 1154 ; 53 L. T. 300 ; 
33 W. It. 803 ; 1 T. L. It. 520, C. A. 

Antwtafions : — As to (2) Coiisd. Bishop v. Bishop, Judin ns r . 

Judkins, 1 1 8 i) 7 J P. 138. Generally , Mentd. (larke r. 

Birley (1889), 41 Ch. D. 422; Davis r. lUurruble, |PJJ3] 

2 Ch. 421 ; K. v. Taylor. Jt. v. Am emit, [1915J 2 K. B. 

693. 

5328. Reduction — Husband’s means reduced.] — 

De Blaquiere v. De Blaquiere, No. 5823, ante. 

5329 . Husband still able to continue 

payments.] — The reduction of the husband's in- 
come, by unprofitable speculation, is no ground 
for a proportionate reduction of permanent 
alimony allotted twenty years before. 

1 see no reason to moderate the original allot- 
ment of alimony ; the husband has still the 
power of continuing it, A, if he chooses to specu- 
late, he must, if unsuccessful, bear the incon- 


venience (Dr. Lushington). — Neil v . Neil (1832), 
4 Hag. Ecc. 273 ; 102 E. R. 1446. 

Annotation : — Distd. Hall v. HaU, [1915] P. 105. 

5330. .] — Moore v. Moore, No. 4126, 

ante. 

5331. Wife’s income increased.] — A. ob- 

tained a sentence of divorce a mensd ei thoro in 
1847, by reason of her husband’s cruelty. £300 
per annum was taken by consent as permanent 
alimony. Upon her father’s death, A. having 
received an accession of income, to the extent of 
£144 per annum , as admitted by herself, her 
husband applied for a reduction of alimony : — 
Held : no case was made out by the husband for 
a reduction of alimony. His income did not 
appear, & non constat that £300 would not have 
been originally allotted by the ct., even if A. had 
then been in possession of £144 per annum. — 
Saunders v. Saunders (1858), 1 Sw. & Tr. 72 ; 
30 L. T. O. S. 331 ; 4 Jur. N. S. 147 ; G W. R. 
328 ; 1G4 E. R. 634. 

Wife guilty of adultery after decree .] — See 

No. 5352, post. 

5332. Effect of deed of separation — Subsequent 
adultery by husband.] — A husband having com- 
mitted adultery, disputes arose between him A 
his wife which led to his committing acts of legal 
cruelty. A separation deed was then executed, by 
which he agreed to allow her £250 a year & to 
maintain the two youngest children who were not 
to be in her custody ; A she covenanted not to 
take any proceedings to compel the husband to 
allow her a larger amount of alimony. Subse- 
quently the husband committed adultery, A the 
wife obtained a decree for judicial separation & 
an order that she should have the custody of the 
tw r o youngest children. The husband had since 
the date of the separation deed become wealthy, 
& the wife applied for an inquiry as t-o his means 
with a view to obtaining increased alimony : — 
Held: increased alimony could not be ordered, 
for that as the ct. had not, as it would have had 
in the case of a decree for dissolution, power to 
alter the separation deed, the covenant by the 
wife not to sue for increased alimony was binding 
on her, & must have effect given to it, the husband 
not 1 laving, in the opinion of the ct., been guilty 
of such misconduct as under the circumstances of 
the case would disentitle him to claim the benefit/ 
of the deed. — Gandy v. Gandy (1882), 7 1’. D. 
168 ; 51 L. J . P. 41 ; 46 L. T. 607 ; 30 W. R. 
673, C. A. 

Annotations .‘—Distd. Wood v. Wood (1887), 57 L. J. P. 31 

Wilkinson v. Wilkinson (1893), 69 L. T. 455). Consd. 

Bishop v. Bishop, Judkins v. Judkins, fl897] P. 138. 

Refd. lloso v. Rose (1883), 8 I*. D. 98 ; Fearon v. Ayles- 

ford (1885), 14 Q. B. D. 792 ; Tress v. Tress (1887), 12 

P. D. 128 ; Kunski v. Kunski & Josephs (1907), 23 

T. L. R. 615 ; Thompson v. Thompson, [1916] P. 165 ; 

Williams v . Williams, [1921] P. 131. 

G. Payment. 

See Supreme GYmrt of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 190 (5). 

5333. Payment of arrears — Whether enforced.] 


5325 i. Increase — Husband’s income 
increased.] — The ct. made an order 
increasing the amount of alimony lixed 
by consent of parties, notwithstanding' 
the lapse of eleven years, the husband’s 
means having considerably improved 
in the interval.— Mago wan v. Ma- 
gowan, [1921 J 2 I. li. 314. — 1R. 

f. Reduction — Master’s report — No 
interference with, after acquiescence. ] 
— On an application to reduce the 
amount of alimony payable by deft, 
to pltf., the property of deft, was 
variously estimated at from 92,938 to 
$6,000, & the evidence of deft when 


cross-examined upon Ids affidavit filed 
by him in support of the motion, being 
unsatisfactory, the ct. refused to 
interfere with the report of the master 
fixing the amount which had been paid 
under such report for about eighteen 
months without objection. — Hoewav 
v. ilOLWAV (1881), 29 Or. 41.— CAN. 

g. Not reduction in arrears .] — 

I hat the earning power of resp. in 
a divorce action had fallen off to a 
considerable extent is ground for a 
reasonable reduction in the monthly 
allowance but not for a reduction In the 
arrears of alimony. — Moody v. Moody 


(1924), 34 B. C. R. 49.— CAN. 

h. Termination— Whether on wife's 
unchastity. j — After a decree had been 
made, & alimony paid for several 
years under it, the ct. entertained & 
afterwards granted a petition hy the 
husband to be relieved from the deciee, 
on the ground of the wife's subsequent 
adultery. — Skvekn v. Severn (1867), 
H Ur. 150.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

G. 

k. Payment of lump sum.] — An 
agreement by husbaud to pay a lump 
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— De Biaquiere v. De Blaquiere, No. 5323, 
ante. 

5334. .]— Alimony is allotted for the 

maintenance of the wife from year to year : the ct. 
therefore will not without sufficient cause being 
shown for the delay, enforce payment of arrears of 
alimony beyond one year prior to the monition. — 
Wilson v. Wilson (1830), 3 Hag. Ecc. 329, n. ; 
162 E. It. 1175. 

Annotation Reid. Campbell v. Campbell, [1922] P. 187. 

5335. What husband may deduct — Debts in- 
curred by wife & paid by husband — Debts Incurred 
through husband’s default.] — A suit for separation 
was promoted by the wife against her husband. 
Alimony pendente lite was allotted, &, when 
sentence was given in favour of the wife, perma- 
nent alimony was allotted. The alimony pendente 
Hie had not been obtained without delay & com- 
pulsion, & permanent alimony had not been paid 
at all. The wife had incurred debts, which the 
husband had been compelled to pay. He sought 
to deduct their amounts from his future payments 
of alimony : — Held : he was not entitled so to do. 
— Harmar v. Harmar (1857), Dea. Sc Sw. 282 ; 28 
L. T. O. S. 34 4 ; 3 .Tur. N. S. 168 ; 5 W. R. 413. 

Income tax.] — See Income Tax. 

Enforcement of order. J — See Sub-sect. 1, K.,pos£. 

H. Alienation . 

5336. Whether assignable.] — On a decree for 
judicial separation an order was made for payment 
of £00 a year to the wife as permanent alimony. 
The husband was afterwards found lunatic by 
inquisition, Sc by an order in Lunacy Sc Chancery 
the dividends of a sum of stock to which he was 
entitled in a Chancery suit were ordered to be 
carried to his account in tlio Lunacy Sc £00 a year 
to be paid out of them to his wife in respect of her 
alimony till further order. The wife assigned the 
annuity to a purchaser, who presented a petition 
iri Lunacy Sc in the suit to have the annuity paid 
to her : — Held : the petition must be refused, on 
the ground that whether the annuity was con- 
sidered as alimony, or as an allowance made to the 
wife by the ct. in Lunacy, it was not assignable. — 
lie Robinson (1884), 27 Ch. D. 100 : 53 L. J. Cli. 

51 L. T. 737 ; 33 W. R. 17, C. A. 

Annotations : — Reid. Linton r. Linton (1885), 15 Q. B. 1). 

239 ; Anderson v. liny (1890), 7 T. L. It. 113; \\ nt Ivins r. 

Watkins, [1890] I*. 222; Kerr t\ Kerr (1897). 77 L. T. 

29 ; Maclurcan i\ Muclurenn (1897), 77 L. T. 471 : .Smith 

r. Smith, [1923] 1\ 191 ; Walls r. Legge, (1923J 2 K. B. 

240. 

5337. As separate estate.] — Alimony re- 

ceived by a wife under a decree for judicial 
separation from her husband is not “ separate 
estate ” chargeable by the wife.— A ndekson v. 
Hay (Lady) (1890), 55 J. P. 295 ; 7 T. L. R. 113. 

I. Procedure . 

(a) The Application. 

See Matrimonial Causes Rules, 1924, it. 57-02. 

5338. Time for making — After final decree — 


Effect of delay.] — C ovell v. Covell, No. 5280, 

ante. 

5339. How made.] — W allace v. Wallace, No. 
4811, ante. 

5340. Where no allotment of alimony 

pendente Ute.] — Where an answer is filed to a 
petition for alimony pendente lite , but no such 
alimony is allotted, & the wife afterwards applies 
for permanent alimony, she will not be allowed to 
file a fresh petition, but, upon giving notice, may 
examine witnesses to contradict the statements 
in the husband’s answer to the petition for alimony 
pendente lite . — Sykes v. Sykes (1859), 31 

L. J. P. M. & A. 38. 

5341. Notice of motion — Length of notice — How 
calculated.] — Under Rule 29, which requires that 
eight days at least before moving for permanent 
alimony notice of the motion should be given, the 
eight days must be reckoned exclusive of the day 
on which the notice is given Sc of that on which 
the motion is made. — R obinson v. Robinson 
(1861), 30 L. J. P. M. & A. 189. 

5342. Application to vary — Upon whom 

served.] — Notice of an application for an increase 
of permanent alimony should be given to the 
husband. Notice to the attorney who conducted 
the suit for him is insufficient. — Louis v. Louis 
(1871), 41 L. J. P. & M. 18 ; 25 L. T. 856 ; 20 
W. R. 215. 

5343. The hearing — Who may be heard.] — To an 

application for permanent alimony, resp. filed no 
answer : — Held : he had no locus standi on the 
hearing of the petition. On payment of costs 
leave was afterwards given him to file an answer. — 
Watts v. Watts (1803), 3 New Rep. 215. 

(5) Inquiry as to Husband's Income . 

See Matrimonial Causes Rules, 1924, rr. 61, 62. 

5344. Whether fresh inquiry ordered — Inquiry 
held on allotment of alimony pendente lite.] — In 

the absence of proof that the husband’s income 
has altered, permanent alimony will be awarded 
upon the income uppn which alimony pendente lite 
was allotted, Sc neither party will be allowed to 
dispute the correctness of the estimate then taken. 
Qu. : whether, upon the application for perma- 
nent alimony, a party can show that there has 
been such alteration in tho husband’s income, 
unless he has previously filed a pleading setting 
forth the facts on which he relies. — F ranks v. 
Franks (1861), 31 L. J. P. M. Sc A. 25. 

Annotation Refd. BoriHor r. Bonsor, [1897] P. 77. 

5345. .] — In the absence of proof that 

the husband’s income lias altered since the applica- 
tion for alimony pendente lite , permanent alimony 
will be allotted upon that which appeared then to 
be his income, although the wife may since have 
discovered that his income at that time was 
greater. — G reenwood v. Greenwood (1862), 32 
L. J. P. M. & A. 136. 

Annotation Refd. Bonnor V. Bonsor, [1897] P. 77. 

5346. .] — (1) Where in a suit for 


sum in lieu of periodical alimony is 
contrary to public policy & the ct. has 
no power to award or confirm such 


payment. — Derby v. Derby 
20 Man. L. It. 320.— CAN. 


(1910). 


„ • J * uv Ol no power to 

give a lump sum for alimony once 
for all. Tho very nature of alimony 
prevents tho award of a lump Bum, 
because tho amount awarded may bo 
varied from time to time on tho 
application of either party. — Keweluk 
v. Kewkluk, [1923] 2 W. W. It. 78 ; 
2 D. L. It. 979.— CAN. 

m. .] — Tho et. has jurisdic- 

tion, under Divoroe & Matrimonial 


Causes Act, 1904, s. 33, upon granting 
a decree to a wife for dissolution of her 
marriage, with tho consent of the 
husband, to make an order for the 
payment of a gross sum of money to 
the wife by way of alimony. Having 
once made such an order the ct. would 
have no jurisdiction upon the applica- 
tion of the wifo to make any further 
order for alimony. — Georgetti v. 
Georcjetti (1908), 28 N. Z. L. R. 597 . — 
N.Z. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

I. (a). 

n. Time for making — Before trial 


— Right of wife to examine witnesses 
before hearing. > — In British Columbia 
a petition for permanent alimony may 
be filed in a dissolution case prior to 
the trial. 

R. 26 of the Divorce Rules, which 
entitles a wife to examine witnesses in 
support of her petition for alimony, 
does not enable a wifo in a dissolution 
case to examine witnesses in support 
of a petition for permanent alimony 
before the hearing of the cause. — 
Davy v. Davy (No. 1), [1922J 1 W.W. R. 
359; 63 D. L. R. 341 ; 30 B. C. R. 
356.— CAN. 


K K 2 
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Sect , 22. — Proceedings after decree: Sub-sect. 1, I. 

(5), & (c), J. K. ; sub-sect. 2, A ., B. & C.] 

dissolution of marriage or for judicial separation 
there has been a full inquiry into the husband’s 
means upon an application for alimony pendente 
lite , the amount of permanent alimony or perma- 
nent maintenance to bo allotted to the wife will be 
determined upon the evidence then given, without 
a repetition of such inquiry upon the petition for 
permanent alimony or maintenance. 

(2) For the purpose of determining the amount 
of permanent alimony or maintenance, recourse 
may be had to income of which the husband has 
no legal power to enforce the payment. 

A husband, who was largely indebted to his 
brother, was in receipt of a voluntary allowance 
from him so long as he should remain out of the 
country : — Held : the voluntary allowance was 
properly included in the husband’s income for the 
purpose of fixing the amount of permanent main- 
tenance. — Bonsok v . Bonsor, [1897] P. 77 ; 66 
L. J. P. 35 ; 76 L. T. 168 ; 45 W. It. 304 ; 13 
T. L. B. 184. 

Annotations : — As to (2) Folld. Martin v. Martin, T1919] P. 

283. Refd. Nott v. Nott, (1901 ] P. 241. 

5347. How obtained.] — If upon an appli- 

cation for permanent alimony the wife desires to 
show that the husband’s income has increased 
or that her own has diminished since alimony 
pendente lite was allotted, her proper course is to 
hie a petition alleging such increase or diminution. 
Qu. : whether when such a petition has been filed, 
resp. is entitled to file an answer thereto. — Fisk 
v. Fisk (1862), 31 L. J. P. M. & A. 60. 

How Income calculated.] — See Sect. 9, sub- 
sect. 1, D., ante . 

(c) Other Cases. 

Sec Matrimonial Causes Buies, 1924, rr. 57-62. 

5348. Service of petition — Substituted service — 
Affidavit in support of application — Whether 
necessary.] — Although it is a lixed rule of practice 
to require an affidavit by petitioner in support of 
every application for substituted service of a 
petition at the commencement of a matrimonial 
suit, this rule does not necessarily apply to 
petitions for permanent maintenance <te alimony. — 
S CIIR amt. v. Sciiraml (1899), 68 L. J P. 47 ; 80 
L. T. 328. 

5349. Evidence — Admissibility — Alteration in 
husband’s income.] — Franks v. Franks, No. 5344, 
ante. 

5350. — -- .] — Where a husband’s 

income lias diminished since the allotment of 
alimony pendente lite , he may, on a motion for 
permanent alimony, prove such diminution by 
affidavit. — Davis v. Davis (1863), 4 Svv. & Tr. 
228 ; 32 L. J. P. M. & A. 152 ; 161 E. It. 1504. 

See, also , No. 5347, ante. 

5351. Alimony charged on land — Registration of 
order.] — lie Holden, Ex p. Holden, No. 5898, 
post. 

5352. Allegation of wife’s adultery after decree 
— Issue to try allegation ordered.] — Binder v. 
Binder (1902), 46 fcJol. Jo. 298. 

5353. Appeal — Time for.]— Beeciiam v. Bee- 
cham (1903), Times, Mar. 14. 


J . Costs of Application. 

5354. Liability of husband.] — A wife acting 
under the implied authority of the husband re- 
tained a solr. to defend her in a divorce suit 
instituted by her husband, & also to commence 
an action of detinue against her husband in respect 
of her clothes. The divorce suit was dismissed 
against the husband with costs & a decree of 
judicial separation was made in favour of the wife. 
After the decree of judicial separation the wife 
obtained, first, an order increasing the interim 
alimony which had been previously allowed her, 
&, afterwards, an order for permanent alimony, & 
the action for detinue was tried & decided in the 
wife’s favour. In the meantime the husband had 
instituted a second divorce suit, which was also 
resisted by the w T ife & dismissed with costs. On 
the taxation of the wife’s costs of these proceedings 
under an order of course obtained by her solr. 
against the husband, the husband, who had duly 
paid the alimony as required by Matrimonial 
Causes Act, 1857 (c. 85), s. 26, disputed his 
liability to pay any costs (beyond the party & 
party costs, which he had been ordered to pay) 
after the decree of judicial separation : — Held : (1) 
as to the costs of the second divorce suit, the 
husband w T as not liable ; (2) as to the costs of the 
action of detinue, the husband was liable inasmuch 
as the retainer continued until the conclusion of 
the action unless expressly withdrawn by the 
husband ; (3) as to the costs of the alimony pro- 
ceedings the husband was liable inasmuch as they 
were part of the proceedings in the first divorce 
suit. — Re Wingfield & Blew (Solicitors), 
[1904] 2 Ch. 665 ; 73 L. J. Oh. 797 ; 91 L. T. 783 ; 
48 Sol. Jo. 700, C. A. 

Annotations: — As to (1) Consd. Sheppard v. Sheppard. 

(1905J 1*. 185. Generally , Refd. Gilroy o. Gilroy (1914), 

58 Sol. Jo. 37 S. 

K . Enforcement of Order. 

Action in King's Bench.] — See No. 5990, post. 

Charging order.] — See No. 5968, post. 

Peremptory order.] — See No. 5910, post. 

Injunction — Restraining husband from receiving 
legacy.] — See No. 5993, post. 

See , also, Sect. 9, sub-sect. 1 , K., ante. 


Sub -sect. 2. — Maintenance. 

A. In General. 

See , now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 ; Matrimonial 
Causes Buies, 1924, rr. 65 — 70. 

5355. Whether principles governing permanent 
alimony apply.] — Fisher v. Fisher, No. 5362, 
post. 

5356. — —.] — Sidney v. Sidney, No. 5383, 
post. 

B. Jurisdiction to Grant. 

See, now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5357. On decree of nullity — Wile already 
married.] — A case of nullity of marriage by reason 
of a former marriage [of the wife] established. 
Alimony to second wife refused. 

jurisdiction, in granting divorce, to 
make a provision for her permanent 
maintenance. This provision may he 
mado in the decree nisi, & may bo 
e fleet ive after the decree absolute 
though not repeated or confirmed 
therein. 

An allowance for such purpose in 
the decree nisi may more properly be 


PART XIII. SECT. 22, SUB-SECT. 2.— 

A. 

o. Wife's claim not prejudiced by 
existence of second wife & family .] — 
The claim of a wife upon obtaining a 
divorce, to alimony is paramount to 
that of a second wife or any children 
had by her, & the liability of the 
husband to maintain her cannot bo 


prejudiced by the existence of a second 
family. — M oody v. Moody (1924), 34 
B. <J. R. 49. — CAN. 

PART XIII. SECT. 22, SUB-SECT. 2.— 

B. 

I p. On dissolution of marriage — Pro - 
| vision made in decree nisi.}— In a suit 
I by a wife for divorce the ct. has 
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As to allowing her a sum of money I was of 
opinion I had no warrant to do it by law or prac- 
tice (Sir George Lee). — Bird (alias Bell) v. 
Bird (1754), 1 Lee, 621 ; 161 E. R. 227. 

5358. .] — Petitioner obtained a decree 

for nullity of marriage on the ground that at the 
time of the ceremony resp. had a husband still 
living. An application was made that he should 
be ordered to pay maintenance to resp. The 
contention of petitioner, who opposed the applica- 
tion, was that Matrimonial Causes Act, 1907 (c. 12), 
under which it was made, did not apply to 
marriages that were void ab initio : — Held : the 
ct. had power to order maintenance. — Ramsay v. 
Ramsay (otiierwlse Beer) (1913), 108 L. T. 382. 

5359. For incapacity — Finding against both 

parties.] — Gullan v. Gullan (otherwise Good- 
win), No. 5469, post . 

5360. On dissolution of marriage — For guilt of 
wife.] — There is no rule of practice that a wife 
against whom a decree nisi for dissolution of 
marriage is pronounced must show special circum- 
stances to entitle her to an order under Matri- 
monial Causes Act, 1857 (c. 85), s. 32, that the 
decree shall not be made absolute except upon the 
condition of the husband securing a provision for 
her support. The ct. lias an absolute discretion 
vested in it by the sect., to be exercised according 
to the circumstances of each case. Thus, it will 
order the husband to secure a provision for his 
guilty wife, even though his own conduct has been 
unimpeachable, if the wife is proved to be entirely 
without means of support A unable through ill- 
health to earn her own living. So in a case where 
the wife was found guilty of adultery, the ct., being 
satisfied that she was in delicate health A quite 
unable to support herself A earn her own living, A 
that she was entirely without means A had no 
friends or relations who would support her, ordered 
petitioner to secure her by deed the sum of £1 
per week for life dum sola ct casta vixerit , although 
petitioner had been guilty of no misconduct & 
liad opposed the making of the order. — Ashcroft 
v. Ashcroft A Roberts, [1902] 1\ 270; 71 
L. .T. I\ 125 ; 87 L. T. 229 ; 51 W. R. 292 ; 18 
T. L. R. 821, C. A. 

C. When Granted. 

Sec , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5361. When husband’s circumstances allow.] — 

Ratcliff v. Ratcliff & Anderson, No. 3368, 

ante. 

5302. .] — The rules A principles on wliich 

the ecclesiastical cts. awarded permanent alimony 
in cases of divorce a mensd et thoro are not applic- 
able to cases of dissolution of marriage, because in 
the former complainant remained the wife of deft. 
A in that character lie was bound to maintain her. 

The legislature did not intend that a wife 
entitled to a dissolution of marriage should 
purchase it at the price of being left destitute ; A 

called alimony up to the time of the 
decree absolute He maintenance there- 
after. — M cNair v. McNair, [1923] 2 
W. W. It. 4(5 ; 2 D. L. It. 4 (55. —CAN. 

q. Not in absence of decree for 
dissolution.] — It is not competent to 
the ct. dismissing: a husband's petition 
for ^ dissolution of marriage, to award 
maintenance to the wife under Indian 
Divorce Act, ss. 15 or 37. Though the 
wife might have filed an application 
for divorce or judicial separation on 
the husband's petition, still in the 
absence of a decree for dissolution or 
judicial separation, no order for main- 
tenance can be made. — Dev ask a yam 


where the circumstances of husband allow of it, 
the ct. will direct a maintenance to be secured to 
the woman so long as she remains chaste A un- 
married. — Fisher v. Fisher (1861), 2 Sw. A Tr. 
410 ; 31 L. J. P. M. A A. 1 ; 5 L. T. 364 ; 8 
Jur. N. S. 103 ; 10 W. R. 122 ; 164 E. R. 1055. 

Annotations : — Consd. Morris v. Morris (1861), 31 L. J. P. M. 

& A. 33. Refd. Sidney v. Sidney (18(55), 4 Sw. & Tr. 178 ; 

Gladstone v. Gladstone (1876), 1 P. 1). 442 ; Harrison v. 

Harrison (1887), 12 P. D. 130 ; Wood v. Wood (1891), 64 

L. T. 586 ; Kottloweil v . Kettlewell, [1898] P. 138. 

5363. .] — Charles v. Charles, No. 2321, 

ante. 

5364. On decree of dissolution — What court will 
consider — Conduct of parties.] — Rawlins v . 
Rawlins, No. 5502, post. 

5365. .] — After a decree of 

nullity [on the ground of impotence |, as well as 
after a decree of dissolution of marriage, the “ con- 
duct of the parties ” is one of the material matters 
to be taken into consideration in dealing with any 
application for an allowance ; A the discretion 
of the ct., in ordering or refusing an allowance, 
must be exercised according to the circumstances 
of each particular case. 

In a case where the wife was provided for 
independently of the order of the ct., A liad long 
delayed the institution of her suit, having in the 
meantime lived in concubinage with another man, 
her application for maintenance was refused. — 
Dunbar (otherwise White) v. Dunbar, [1909] 
P. 90 ; 7S L. J. P. 35 ; 100 L. T. 380 ; 25 T. L. R. 
230. 

5366. Where wife guilty.] — After a decree 

nisi for dissolution of marriage at the petition of 
the husband, the wife filed a petition for permanent 
alimony, or for some payment in lieu thereof, 
setting forth, as usual, the amount A sources of the 
husband’s income. On motion on behalf of the 
husband, the ct. directed the petition for alimony 
to be struck off the file of the ct., A refused to allow 
the costs to be taxed .against the husband. — 
Winstone v. Winston e A Dyne (1861), 2 Sw. A 
Tr. 216 ; 30 L. J. P. M. A A. 109 ; 3 L. T. 895 ; 164 
E. R. 989. 

Annotations : — Refd. Co veil v. Co veil (1872), 4 1 L. J. P. & M. 

81 ; Robertson v. Robertson (1883), 8 P. D. 94. 

5367. .] — Lewis v. Lewis (1902), 18 

T. L. R. 792. 

5368. Damages invested for wife’s 

benefit.] — Where a husband had obtained a decree 
of dissolution, upon the ground of adultery, with 
£150 damages against co-resp., permanent alimony 
was refused, but the damages awarded were ordered 
to be invested in the purchase of a government 
annuity for the wife’s benefit. — Latham v. Latiiam 
A Getiiin (1861), 30 L. J. P. M. A A. 43 ; 7 Jur. 
N. S. 218. 

5369. Wife possessed of small means.] 

— Where the misconduct of a wife was very great, 
A no blame was attributable to the husband, A 
where she possessed the means of purchasing a 
small annuity, the ct. refused, under Matrimonial 


v. Devamony (1922), I. L. K. 46 Mad. 
133— IND. 

r. Not ousted by separation agree- 
ment.] — Petitioner bad obtained a 
decree absolute, tho grounds of the 
docreo being tlio separation of the 
parties for three years under a deed 
of separation. This deed contained 
pro' visions for the wife’s maintenance 
during her life. Resp. now applied 
to tho ct. for further maintenance : — 
Held : tho covenant by the husband 
to pay the annuity provided for by 
tho deed continued notwithstanding 
tho divorce, Sc in no way excluded tho 
jurisdiction of tho ct. to make such 


provision for tho wife's maintenance- 
as it thought fit. — Lopder v. Loddkr. 
[1923] N. Z. L. It. 785.— N.Z. 


PART XIII. SECT. 22, SUB-SECT. 2.— 

C. 

s. On decree of dissolution — What 
court will consider.] — In allowing main- 
tenance to a wife who has obtained a 
decree nisi for dissolution of marriage 
the ct. will take into consideration 
not only the income of the husband, 
hut also the fact that ho is possessed 
of proDcrty which either produces no 
income at oil, or produces less iucome 
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Sect. 22. — Proceedings after decree: Sub-sect. 2, C. 

D . (a).] 

Causes Act, 1857 (c. 85), s. 32, to compel the 
husband to make a permanent provision for her 
support, the marriage having been dissolved on 
account of the wife’s adultery. — Turner v . Turner 
& Wkdgewood (1863), 1 New Rep. 405. 

5370. Wife without means — Whether 

special reason must be shown.] — On Aug. 3, 1880, 
a decree nisi for dissolution of marriage was made 
against a wife, & in due course was made absolute. 
The wife appealed, & on July 19, 1881, her appeal 
was dismissed. On July 30, she took out a 
summons for permanent maintenance, but before 
the summons was heard she went abroad, & con- 
sequently it was not heard till Dec. 1882, when 
it was dismissed by the President : — Held : as the 
application to the President was out of time, & 
he had exercised a discretion under the special 
circumstances of the case, the ct. would not inter- 
fere with his decision. 

Qu. : whether it is necessary to show special 
circumstances in order to induce the ct. to grant 
permanent alimony to a guilty wife against whom 
a decree for dissolution is made, & who has no 
means of support. — IIobertson v. Robertson & 
Favagrossa (1883), 8 P. D. 94 ; 48 L. T. 590 ; 
31 W. R. 652, C. A. 

Annotations : — Consd. Ashcroft v. Ashcroft & Roberts, (1902] 

P. 270 ; Scott v. Scott, [1921] P. 107. Mentd. He Smith, 

itigg v. Hughes (1881), 9 P. 11. US. 

5371. .] — Ashcroft v. 

Ashcroft & Roberts, No. 5360, ante. 

5372. Where husband guilty — Husband’s 

Income professional — Wife entitled to early re- 
version.] — Rawlins v. Rawlins, No. 5502, post. 

5373. Effect of prior separation deed.] — 

The wife, under a deed of separation, agreed to 
accept a certain sum as a provision for her sup- 
port, & covenanted not to sue her husband for any 
further maintenance. After their separation she 
discovered that her husband had been guilty of 
incestuous adultery, & she obtained a decree for 
dissolution of marriage on that ground : — Held : 
she was not precluded by the deed from claiming 
to have the usual order for permanent mainte- 
nance made in her favour. — M orrall v. Morrall 
(1881), 6 P. D. 98 ; 50 L. J. P. 62 ; 47 L. T. 50 ; 
29 W. R. 897. 

Annotations : — Consd. Gandy v. Gandy (1882), 7 1*. 1). 1C8. 

Reid. Bishop v. liinliop, Judkins v. Judkins, [1897] P. 138 ; 

Williams v. Williams, [1921] P. 131. 

5374-. .] — (1) A wife petitioned for a 

dissolution of her marriage. Before the case came 
on for hearing she withdrew her petition & com- 
promised the suit, her husband agreeing to pay 
her the sum of £130 per annum during their joint 
lives for the maintenance of herself & the only 
child of the marriage. The agreement entered into 
between the parties contained the following 
passage : “ This allowance to be paid in any event, 
whether they remain married or whether the 
marriage should hereafter be dissolved.” Sub- 
sequently the husband was guilty of adultery & 
also of statutory desertion, & the marriage was 
dissolved on those grounds : — Held : the wife was 
not precluded by the existence of the above 
agreement from filing her petition for permanent 
maintenance in the usual way. 

(2) The expense thrown upon the wife of 
educating a child is a reason for increasing her 
alimony beyond the sum which she has, in an 
agreement for separation, accepted as permanent 


maintenance. In deciding questions of alimony 
on a dissolution of marriage the attention of the 
ct. is not to be confined to the terms of a previous 
agreement for separation, where the agreement 
contains no covenant not to sue & the circum- 
stances have changed, but all the facts must be 
considered. An agreement between parents can- 
not deprive the ct. of jurisdiction to give main- 
tenance to children. A covenant not to sue for 
increased alimony in the event of a divorce 
grounded on future misconduct will not be implied 
in an agreement for separation. 

We are not aware of any authority since the 
Divorce Act which shows that a covenant by a 
husband or wife not to sue the other for a divorce 
grounded on future misconduct is valid, & we doubt 
whether an express covenant not to sue for 
increased alimony in the event of such a divorce 
could be recognised. There is no express covenant 
to that effect in the present case ; & a covenant 
of such very questionable validity caimot be 
implied. In other words, the wife cannot be 
held to have precluded herself by her agreement 
from invoking the aid of the ct. to obtain further 
maintenance in the events which have happened 
(Lindlpjy, L.J.). — Bishop v. Bishop, Judkins v. 
Judkins, [1897] P. 138 ; 66 L. J. P. 09 ; 76 L. T. 
409 ; 45 W. R. 567 ; 13 T. L. R. 366 ; 41 Sol. Jo. 
559. <J. A. 

5375. In consideration of abandon- 

ment of former proceedings.] — A wife, who had 
obtained a decree dissolving her marriage, peti- 
tioned for permanent maintenance. By post- 
nuptial deeds, made apparently in consideration 
of the abandonment of former proceedings insti- 
tuted by her, she w r as to receive an allowance of 
£100 a year in the event of the adultery or cruelty 
of her husband. The husband’s income was £600 
a year : — Held : she was entitled, notwithstanding 
the deed, to permanent maintenance at the rate 
of £200 a year. — Wilkinson v. Wilkinson (1893), 
69 Ij. T. 459. 

5376. On decree of nullity — What court will 
consider — Conduct of parties.] — Dunbar (other- 
wise White) v . Dunbar, No. 5365, ante. 

5377. Re-marriage with brother of divorced 

husband.] — D’Etciiegoyen v . D’Etciiegoyen, No. 
5824, post . 

5378. For incapacity of husband — Wife 

living in concubinage — Delay in instituting suit.] — 

Dunbar (otherwise White) v . Dunbar, No. 5365, 

ante. 

D. Amount of Order. 

(a) On Dissolution of Marriage. 

See t note. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5379. General rule — Sufficient to maintain wife.] 
— In exercising the power given by Matrimonial 
Causes Act, 1857 (c. 85), s. 32, of ordering the 
husband to make provision for a wife who has 
obtained a decree of dissolution of marriage, the 
ct. will generally be guided by the principles laid 
down in Fisher v. Fisher , No. 5362, ante , where the 
husband was ordered to secure to the wife, so 
long as she should remain chaste & unmarried, 
an annuity sufficient to maintain her. There may, 
however, be circumstances in a case which would 
justify the ct. in ordering a more liberal provision 
for the wife. A wife having obtained a decree of 
dissolution of marriage on the ground of adultery 
& desertion, the ct., taking into consideration the 
conduct of the parties & other circumstances, 


than the proceeds of the property there Is such property the income — Allardioe v. Allaudick (1903), 23 

would realise if th$ property were sold producible from its estimated market* N. Z. L. It. 178. — N,Z, 

oc the proceeds^ re invested. Where able value should be taken into account. 
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ordered the husband to secure to her the payment 
of the sum of £2,000 absolutely. — M orris v. 
Morris (1861), 31 L. J. P. M. & A. 33. 

Annotations: — Folld. Stanley v. Stanley, [1898] P. 227. 

Expld. Twontyman v. Twentyman, [1903] P. 82. Refd. 

Waterhouse v. Waterhouse, [1893J 1*. 284. 

5380. Provision for wife without beggaring 

husband.] — (1) Consideration of, the question what 
sum of money a husband who had been divorced 
by his wife should be ordered to secure to her for 
her life Sc what sum he ought to be ordered to pay 
to her for her maintenance Sc support during their 
joint lives. 

We have to ascertain as best we can what are 
the joint incomes of husband Sc wife; next, how we 
should divide it . . . between providing for the 
woman something which the husband cannot 
deprive her of, &, on the other hand not unduly 
beggaring the husband (Phillimore, L.J.). 

(2) As regards income tax it seems to me that 
the only safe mode of dealing with the matter is 
to give the allowance to the wife less income tax 
(Phillimore, L.J.). 

(3) There is also a question whether certain 
extra allowances made to him by the military 
authorities for lodging moneys, for rations, & for 
fuel & light should be brought into consideration. 
Tliert? is a further allowance made to him for the 
keep of a servant . . . w ith regard to these 
allowances 1 am of opinion that they ought not to 
be brought into consideration (PHILLIMORE, L.J.). 
— Naish v. Naish (1910), 32 T. L. K. 487, C. A. 

5381. Proportion of husband’s income — Sole 
income from property derived from wife.] — After 
decree nisi had been pronounced the wife petitioned 
the. ct. for permanent alimony. The husband’s 
sole property consisted in his life interest in cert ain 
house's belonging to the wife. The ct. declined to 
pronounce an opinion as to the effect of the 
dissolution of marriage on the husband’s life 
interest-, Sc allotted the wife two-thirds of the 
annual income arising from the houses, directing 
that the wife’s right to the property should be 
reserved in the order.- Geouge v. George (1869), 
38 L. J. P. & M. 34 ; 20 L. T. 232. 

5382. Whether proportion fixed.] — In July, 

1915, on the petition of Mrs. IT., a decree nisi was 
pronounced for the dissolution of the marriage 
between her & E. IT. She filed a petition for 
maintenance in which she alleged that he had a 
very large income derived from shares in a private 
newspaper co., directors’ fees, freehold & leasehold 
property, a racing establishment 6c breeding stud, 
greyhounds, Sc other property. By his answer 
B. II. declined to give minute details, but admitted 
an income of approximately £29,000 per annum , 
of which £12,000 per annum w 7 as derived from 
directors’ fees, £11,475 from shares in the news- 
paper co., & £2,400 from shores in another co. 
He offered to agree to an order for £1,500 a year. 
On an application by petitioner for an order that 
he should make a further 6c better answer the 
registrar held that he had sufficient material to 
deal with the case in accordance with the principles 
laid down in Sykes v. Sykes, No. 4111, ante, &c 
Kettlcwell v. Kettlewcll , No. 5393, post, Sc refused 
to order a further answer : — Held : there was no 
hard Sc fast rule fixing any particular proportion 
of the husband’s income as the correct amount to 
be allowed for maintenance ; but the ct. had to 
consider {inter alia) the security to be given for 
tlie allowance, Sc in this case there were no materials 
on which this could be done ; a further affidavit 
must therefore be filed. — Httlton v. IIulton, 
[1916] 1 P. 67 ; 85 L. J. P. 137 ; 114 L. T. 449 ; 
32 T t L. R. 319, C. A. 


5383. Proportion of Joint income — One-third of 
joint incomes.] — In awarding a permanent pro- 
vision under Matrimonial Causes Act, 1857 (c. 85), 
s. 32, to a woman whose marriage lias been dis- 
solved by reason of her husband’s misconduct, the 
ct. will in future act upon the same principles as 
those upon which the ecclesiastical cts. allotted 
permanent alimony after a decree of divorce 
a mensd et thoro , Sc will order him to secure to her 
about one-third of the joint income. 

The decree of the ct. will therefore be that the 
decree nisi be made absolute Sc that resp. secure 
to petitioner, dum sola et casta vixerit , the annual 
income of £245 {per Cur.). — Sidney v. Sidney 
(1865), 4 Sw. 6c Tr. 178 ; 34 L. J. P. M. Sc A. 122 ; 
12 L. T. 826; 11 Jur. N. S. 815; 164 E. R. 1485; 
on appeal (1866), L. K. 1 P. Sc D. 78 ; (1867), 36 
R. J. P. Sc M. 73, If. L. 

Annotations : — Consd. IIulton v. Hulton (1916), 33 T. L. T?. 

137. Refd. Charles v. Charles (1866), L. 11. 1 P. & D. 260 ; 

Ousey v. (Jusey (1875), 1 P. D. 56; llradley v. Bradley 

il 878), 3 P. I). 47 ; Wood r. Wood (1891), 64 L. T. 586 ; 

Scott v. Scott, [1921] P. 107; Pox v. Fox, [1925] P. 157. 

5384. Sums covenanted to be paid under 

separation deed — Though exceeding one-third of 
joint incomes.] — It is within the discretion of the 
registrar to make a final order for maintenance of 
a wife, after she has been granted a decree absolute 
for the dissolution of her marriage, on the basis of 
the sum which the husband has covenanted to 
pay her under a deed of separation, notwithstand- 
ing that such order results in her income being 
more t han one-third of the joint income of husband 
Sc wife. If such order is made, the ct. has power, 
pari passu , to restrain the wife from taking civil 
proceedings to enforce payment under the deed 
while the order of the Divorce Ct. is still effective, 
if the husband applies for variation under Matri- 
monial Causes Act, 1859 (c, 61), s. 5. — Reid v. 
Reid (1925), 42 T. L. R. 30. 

5385 . Bulk of unsettled property squandered 

by husband — Variation after husband’s death.] — 
Basiiall v. Bash all, No. 5724, post. 

5386. Where husband guilty — Particular 

instances.] — Durant v. Durant, No. 5400, post. 

5387. .] — The registrar having 

reported the income of the husband at £150 a 
year, the ct. made an order for payment to the 
wife, who had obtained a decree for dissolution of 
the marriage, of £1 per week, & further directed 
that out of a sum of £90 per year, placed in the 
hands of trustees by the husband Sc to be applied 
by them to the maintenance Sc education of the 
four children of the marriage in such manner as 
he should direct, onc-third should be paid to the 
wife for the maintenance Sc education of the two 
younger children who were committed to her 
custody. — Prescott v. Prescott (1868), 18 L. T. 
35. 

5388. .] — On a wife’s petition 

for permanent maintenance, it appeared that the 
husband, who had been found guilty of adultery 
Sc. cruelty, was in receipt of an annual income of 
£337 Is., of which £228 2s. 6d. was as surgeon in 
Her Majesty’s navy, Sc the remainder arose from 
an interest in feo simple under his father’s will, 
subject to a clause of forfeiture on alienation. 
The wife had no property : — Held : the ct. could 
not make an order for a weekly or monthly pay- 
ment under Matrimonial Causes Act, 1866 (c. 32), 
except where the husband has no property on 
which the requisite amount can be secured, & 
the ct. was therefore bound to construe the will, 
the clauses of which were inconsistent & con- 
tradictory. 

The ct., on an examination of the will, held that 
resp. took an estate in fee simple under it, & that 
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Sect. 22. — Proceedings after decree: Sub-sect . 2,2). 
(a) & (6), R. jV} 

the forfeiture clause was invalid, & accordingly, 
looking at the intervals when resp. would not be 
in receipt of his full pay, & the smallness of the 
property to be charged, ordered resp. to secure 
£84 a year for petitioner. — Corbett v. Oorbe ct 
(1888), 13 P. P. 130 ; 57 L. .T. P. 97 ; 59 L. T. 
183 ; 37 W. It. 30 ; offd.. 14 P. P. 7, C. A. 

5389. Both parties entitled to 

reversions.] — The wife obtained a decree absolute 
on the grounds of adultery & cruelty, & presented 
a petition for variation of the marriage settlements 

for permanent maintainence. The present 
joint income of the husband & wife amounted to 
nearly £1,500 a year. Both were entitled to con- 
siderable property in reversion. The registrar 
recommended either that a present income of 
£700 a year should be secured to the wife for her 
life, or, in the alternative, that she should havo 
secured to her an annual sum equal to one-third 
of the present joint income, such annual sum to 
be increased upon the falling in of the husband’s 
reversionary interest. On behalf of the husband, 
it was stated that, if one of these two courses 
were to be adopted, he should, of the two, prefer 
the former. The ct. thereupon ordered that the 
husband secure to petitioner, by way of permanent 
maintainence, the sum of £700 a year for her life. 
— Warren r. Warren (1890), 63 L. T. 204. 

5390. .] — Wilkinson v. Wilkin- 

son, No. 5375, ante. 

.] — Upon an application 

after a decree for dissolution of marriage for an 
order under Matrimonial Causes Act, 1857 (c. 85), 
s. 32, that the husband should secure to the 
wife an annual sum of money, it appeared that ho 
was partner in a brewery was entitled to receive 
£200 per month in respect of his share of the 
profits, but could not draw anything more without 
the consent of his partner. Ilis share of the profits 
had for several years past amounted to about 
£3,300 a year, but he had received only the montlily 
allowance, amounting to £2,400 a year, the rest 
being carried to his credit in the partnership books. 
The Ct. of Appeal he>ld that, for the purpose of 
determining the amount of the annual payment to 
be secured to the wife, the husband must be treated 
as having only an income of £2,400, & made an 
order that he should secure to her the yearly Burn 
of £300 in addition to the yearly sum of £500 a 
year already secured to her by her marriage 
settlement. Upon appeal to the House of Tx>rds 
their I xml ships expressed their opinion that 
having regal'd to the circumstances an application 
for an order under Matrimonial Causes Act, 1800 
(c. 32), s. 1, was the more apjiropriate proceeding, 
& ordered that the order appealed from should be 
reversed, & that the husband should under sect. 1 ; 
during the joint lives of himself & his wife, pay her 
£600 a year in monthly instalments. — Han bury v. 
IIanbury, [1895 J A. C. 417; 72 L. T. 480 ; 11 
It. 302, H. L. 

5392. .] — ItYDILL V . ItYDILL 

(1890), 40 Sol. Jo. 753. 

5393. .] — A wife obtained a 

divorce from her husband on the ground of his 
adultery & cruelty. The income of the husband 
had been £19,000 a year, & the wife, who had 
herself brought nothing into settlement, had 
£1 ,400 a year under her marriage settlement. The 
ct., on the petition of the wife for permanent 
maintenance, considering that £3,000 a year would 
have been an adequate jointure for the widow of 
•a man in the husband’s position, granted her 


£1,600 a year in addition to her present allowance, 
the additional £1,600 a year to be payable “ dura 
sola et casta vixerit .” 

In deciding whether a permanent allowance 
as above should be limited dum sola ct casta 
vixerit or not, the ct. should consider — first, the 
conduct of the parties ; secondly, their position 
in life, ages, & respective means ; thirdly, the 
amount of provision actually made ; fourthly, the 
existence or non-existence of children, & who has 
the custody of them ; & fifthly, any other circum- 
stances which may be important in the particular 
case. — K ettlewell v. Kettlewell, [189S]I\ 138 ; 
67 L. J. P. 16 ; 77 L. T. 631 ; 14 T. U. 11. 96. 

An notation* Refd. Smith u. Smith (1S97), 78 L. T. 28 ; 

Dean i\ Dean, [11)23] P. 172. 

5394 . Where wife guilty.] — (1) On a decree 

nisi for dissolution of marriage on the ground of 
the adultery of a wife who on her marriage had a 
fortune of £1,678 which was not settled, but was 
received by the husband, the ct. ordered that the 
husband should settle £1 ,000 upon trust that the 
interest be applied for the benefit of the wife so 
long as she conducted herself properly & remained 
unmarried, & that upon her interest ceasing the 
fund should be held in trust for the children of the 
marriage in equal shares, & that the £1,000 
damages awarded against co-rcsp., should bo paid 
to the husband in lieu of the sum he would have to 
settle, & that the decree should be suspended until 
the settlement should be made. 

(2) When a marriage is dissolved on the ground 
of the wife’s adultery, the ct. will not order tluit 
she have the custody of or access to the children 
of the marriage. — B ent v. Bent & Footman (1801), 
2 Sw. & Tr. 392 ; 30 1,. J. P. M. & A. 175 ; 5 
B. T. 139 ; 104 K. K. 1047. 

Annotation * : — As to (2) Refd. Hundley r. Handley & 

Wrontfhton (1890), 39 \V. K. 97 ; Bland ford r. lUandford 

(1892), 8 T. L. R. 381 ; B. v. B., 1 1924 J P. 170. 

5395. .] — Wilton v. Wilton & Gam- 

bier (1881), 71 L. J. P. 120, n. 

5396. .] — Upon an application for 

variation of marriage settlement by a husband 
who had obtained a decree for dissolution of 
his marriage, it appeared that petitioner & resp. 
were married in 1902. The latter had no means, 
but the husband by an ante-nuptial settlement- 
assigned to trustees certain furniture & a moiety 
of the residuary estate under his mother’s will 
upon trusts under which resp. took the first life 
interest. The decree was made absolute in Nov. 
1913, He the husband then presented his petition 
for variation of the settlement by extinguishing 
all the rights of resp. thereunder. It appeared 
that the income of the settled property amounted 
to £137 a year, & petitioner refused to make any 
allowance. The judge made an order that the 
wife’s interest in the settlement should be extin- 
guished, except that the trustees thereof should 
pay to her 30s. a week for life, & refused to insert 
a dum casta clause. Petitioner appealed & con- 
tended that the weekly allowance was excessive, 
& that the clause ought to be inserted : — Held : 
the allowance must be reduced to £1 a week, & 
a dum casta clause must bo inserted. 

The true principle that ought to guide the ct. 
in dealing with cases where the insertion of the 
dum sola et casta vixerit clause is in question was 
enunciated in Squire v. Squire & O' Callaghan, 
No. 3582, ante , which was in accordance with the 
principle that was established in Wigney v. 
Wigney, No. 5604, post, & other authorities ; & 
regard must be had to the wife’s past life in 
determining whether it is right & proper that that 
clause should be inserted. — O llier v. Ollier, 
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[1914] P. 240 ; 84 L. J. P. 23 ; 111 L. T. 697 ; 
68 Sol. Jo. 764, 0. A. 

Annotation : — Reid. Woodcock v. Woodcock & Codosldo 
(1914), 111 L. T. 924. 

(6) On Decree of Nullity of Marriage . 

Sec, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5397. For incapacity of husband.] — Sharpe 
(otherwise Morgan) v. Sharpe, No. 5710, post . 

5398. Whether scale applicable on dissolution 
applies.] — Guuan v . Gullan (otherwise Good- 
win), No. 5469, post, 

5399. In discretion of court — No fixed principles.] 

— On an application by a wife petitioner for 
permanent maintenance after a decree of nullity 
of marriage the amount that ought to be awarded 
depends on the particular facts of the case, & is 
to be decided on the sense of propriety & moral 
justice of the ct. & not on any set of fixed principles. 
— Gardiner (otherwise Phillips) v. Gardiner 
(1920), 36 T. L. R. 294. 


E. Duration. 

See, 7ioiv, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5400. Commencement — Date of decree — Three 

years before — Delay pending appeal.] — In a suit 

for divorce brought by the wife, repeated & 

profligate adultery being proved on the part of the 

husband, who, however, had to maintain & 

educate twelve children, permanent alimony at 

the rate of £600 per annum, in addition to £120 

per annum separate property, out of a net income 

of £4,000 allotted from the date of the sentence, 

three years before ; the cause having in the interval 

been carried by appeal to the Delegates, but 

remitted, no stops being there taken by applt. <k> 

the remaining delay being occasioned by his 

absence from the kingdom. — Dun ant v. Durant 

(1 828), 1 Hag. Eec. 528 ; 162 E. R. 667. 

Anuotaliim Refd. Cliot^yud v. Chetwyixi (1865), L. It. 1 
1\ & 1). 39. 


5401. Decree absolute — Order made before 

decree nunc pro tunc.J — Cavendish v. Cavendish, 
No. 5505, post. 

5402. Termination — Whether on wife’s un- 
chastity — No dum casta clause in deed.] — After 
a decree for a dissolution of marriage, on the ground 
of the husband’s adultery & cruelty, resp. was 
( adored to secure to petitioner an annuity of 
£100 per annum, & it was referred to one of the 
conveyancing counsel of the Oh. Div. to prepare 
the necessary deed. After the deed had been 
prepared resp. applied to the ct. to insert a t him 
casta clause in the deed, but the ct. refused the 
application, <fc resp. executed the deed. Resp. 
afterwards moved for an order directing the deed 
to be delivered up to be cancelled & resp. to bo 
released from his covenant, alleging that petitioner 
had, since the execution of the deed, been living 
an unchaste life : — Held : the ct. had not juris- 
diction to order the deed to be cancelled. 

Semblc : the application to cancel the deed 
could only be entertained by the Oh. Div. — 
Bradley v. Bradley (1882). 7 P. D. 237; 51 
B. J. P. 87 ; 47 L. T. 355 ; 31 W. R. 200. 

Dum sola el casta clauses, see, generally, Sub-sect. 

G., post. 

5403. On wife’s death — Jurisdiction of 

court to extend.] — The ct. has no power either to 
order a lump sum to be paid oyer to a wife absolutely 
lor her permanent maintenance, or to order such 
lump sum to be secured to her or to the issue of the 
marriage .by settlement for a longer period than 
her own life. — T wentyman v. Twentyman, [1903] 


P. 82 ; 72 L. J. P. 36 ; 88 L. T. 571 ; 51 W. R. 
575 ; 47 Sol. Jo. 354. 

Annotaiion : — Consd. J agger v. J agger (1926), 42 T. L. R. 

31 5 * 

F. Variation of Order. 

See, 7iow, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 ; Matrimonial 
Causes Rules, 1924, rr. 63, 70. 

5404. Jurisdiction of court.] — Jardine v . Jar- 
dine, No. 5156, post. 

5405. .] — Shorthouse v. SnoRTnousE, No. 

5471, post. 

5406. No provision for variation in original 

order.] — A wife obtained a dissolution of marriage 
& filed a petition for maintenance. A largo 
portion of resp.’s income was derived from a mtge. 
producing 5 per cent. The registrar made his report 
& the ct. confirmed it on the basis of resp.’s income 
during the subsistence of tins mtge. Notice that 
the mtge. was to be paid off had now been given. 
Application was now made to vary the order on 
the ground that after payment of the mtge. 
interest at the rate of 5 per cent, could not be 
obtained, & that in the circumstances resp. would 
be deprived of an undue amount of income : — 
Held : . the point not having been taken or reserved 
at the hearing of the motion to confirm the regis- 
trar’s report, the ct. had now no power to vary 
the order, &, except by consent, no variation thereof 
could be obtained except by appeal. — S mith v. 
Smith (1898), 79 E. T. 124. 

5407. After decree of nullity — Remarriage 

of wife.] — The ct. has power in nullity suits to fix 
permanent maintenance dum sola, & to reduce 
amount on remarriage. — M arigold (otherwise 
Evans) v. Marigold (1911), 55 Sol. Jo. 387. 

5408. Original order for joint lives of 

husband & wife.] — In 1908 a wife obtained a decree 
for divorce, & filed a petition for permanent 
maintenance. The registrar reported that the 
amount to be paid was agreed by both parties at 
£00 a year for the wife & £30 a year for the only 
issue of the marriage, a daughter, until twenty- 
one ; he submitted that the husband should 
be ordered to pay 'the agreed amount of £90 a 
year to the wife for her life & £30 a year to the 
daughter till she was twenty-one. In June, 1908, 
an order was made confirming the report <fc 
ordering the payment in the terms of the registrar’s 
submission. In 1913, the wife petitioned for an 
increase of maintenance, & the husband cross - 
petitioned for a decrease. At the hearing before 
the registrar the wife’s petition was withdrawn on 
the ground that as the order of June, 1908, was a 
consent order the ct. had no power to vary it. 
The registrar dismissed the cross-petition, & the 
President afiinned his order. The husband 
appealed : — Held : dismissing the appeal, if there 
had been an order by consent for the payment of 
maintenance to the wife during the joint lives of 
the husband & wife, the mere fact that the parties 
had agreed to amount to be paid would not have 
prevented an application under Matrimonial 
Causes Act, 1907 (c. 12), s. 1 (2) (a), for an increase 
or decrease of the sum if the circumstances of the 
parties afterwards changed, but that as the consent 
order was for the payment to the wife “ for 
her life ” there was no jurisdiction, & the pre- 
sentation & withdrawal of the wife’s petition for 
increase of maintenance did not affect her position, 
there having been no fresh agreement. — Maidlow 
v. Maidlow, [1914] P. 245 ; 84 L. J. P. 20 ; 112 
L. T. 804, C. A. 

5409. Consent order — Original order for 

life of wife.] — Maidlow v. Maidlow, No. 5408, 

ante* 



506 


Husband and Wipe. 


Sect . 22. — Proceeding s after decree : Sub-sect. 2, F., 
6 ? . & 77. («).] 

5410. Provision for variation in 

original order.] — A wife upon whose petition for 
divorce a decree absolute had been made obtained 
an order for permanent maintenance against 
the husband, a retired Aimy Officer, at the rate of 
£120 per annum. The order was expressed to be 
made by consent, the maintenance to be paid 
“ out of his present income & until further order.” 
At the date of the order his only income was 
derived from his pension of £420 per annum. 
He was afterwards obliged to commute a portion 
of his pension in order to pay the costs of the 
petition & to meet the expenses of illness from 
which he suffered. His income was thus reduced 
to £320 per annum. The wife had since the order 
earned on a business which yielded her an income. 
Upon a petition by the husband for reduction of 
the maintenance :—Held ; notwithstanding the 
order was by consent & the husband’s reduction 
of income was brought about by his own act the 
ct. had power under Matrimonial Causes Act, 
1907 (c. 12), s. 1 (2) (a) to modify the order, & 
in so doing ought to have regard to all the circum- 
stances of the case, including both the reduction 
in the husband’s income A the increase in that of 
the wife. — Hall v. Hall, [1915] P. 105 ; 84 

L. J. P. 93 ; 113 L. T. 58 ; 59 Sol. Jo. 381, C. A. 

5411. Grounds for granting — Changed fortunes of 
husband.] — Rawlins v. Rawlins, No. 5502, post. 

5412. Income not before registrar.] — 

Smith v. Smith, No. 5400, ante. 

5413. Reduction of husband’s Income 

through own act — Provision for variation in original 
order.] — Hall v . Hall, No. 5410, ante. 

5414 . Decrease in income caused by 

own acts.]— H all v. Hall, No. 5410, ante. 

5415. Increase in wife’s means — Nullity 

suit.] — Sharpe (otherwise Morgan) v . Sharpe, 
No. 5710, post. 

5416. Dissolution suit.] — Hall v . 

Hall, No. 5410, ante. 

5417. Subsequent unchastity of wife — No 

dum casta clause.] — Where upon a decree absolute 
being obtained by a wife on a petition for divorce 
against her husband an order is made for the pay- 
ment of a fixed sum for her mainl/cmmce by the 
divorced husband, & in such order there is no 
dum sola ct casta clause inserted, the ct. cannot 
vary the order as made where the divorced 
husband alleges that his wife has been guilty of 
adultery. The grounds for variation or modifica- 
tion are set out in Matrimonial Causes Act, 1907 
(c. 12), s. 1, & there is no power given to vary an 
order made upon such grounds as the alleged 
adultery on the part of the wife. The dum sola 
ct casta clause must be inserted in the order ; it 
will never be inferred. — Collins v. Collins (1910), 
103 L. T. 80 ; 20 T. L. R. 600 ; 54 Sol. Jo. 682. 

5418. Grounds for refusing — Insufficient evi- 
dence.] — Witt v. Witt, No. 5783, post. 

G. Dum sola ei casla Clauses . 

5419. Dum sola et casta clause — Jurisdiction of 
court to order — Effect of prior agreement between 


parties.] — Woodcock v. Woodcock & Codesido, 
No- 5711, post. 

5420. Whether Included in order.] — 

Fisher v. Fisher, No. 5362, ante . 

5421. .] — Sidney v. Sidney, No. 5383, 

ante. 

5422. .] — The ct. will, under special 

circumstances, review its orders for variation of 
marriage settlements made under Matrimonial 
Causes Act, 1859 (c. 61), s. 5. It will not do so 
by reason of circumstances which have occurred 
since the making of the order. 

The marriage having been dissolved on the 
petition of the wife, the ct. varied the settlements 
by extinguishing the husband’s interest in the 
wife’s fortune, & declined to make the wife’s 
enjoyment of the income of the settled property 
dependent on her living chaste & unmarried. — 
Gladstone v. Gladstone (1876), 1 P. D. 442 ; 
45 lu J. P. 82 ; 35 L. T. 380 ; 24 W. R. 739. 

Annotations : — Consd. Henyon v. Bonyon (1890), 15 P. D. 
54 ; Arkwright r. Arkwright (1895), 73 L. T. 287. Reid. 
Marsh r. Marsh (1878), 47 L. .T. P. 78 ; H unison u. Harrison 
(1887), 12 P. J). 130 ; Wood V. Wood (1891 ), 04 L. T. 580 ; 
Kettlcwf'U v. Kottloweli, 11898] P. 138. Mentd. Wigncy 
r. Wignoy (1882), 7 P. D. 177. 

5423. .] — Harrison v. Harrison, 

No. 5494, post. 

5424. .] — There is no rule that in an 

order granting permanent maintenance to a 
divorced wife the dum sola et casta clause ought to 
be inserted unless there is some reason to the 
contrary, nor that it ought to be omitted unless 
there is some reason for inserting it. The ct. must 
in each case determine what is reasonable, having 
regard to t he conduct of t he parties ; their position 
in life & their ages & their respective means ; the 
amount of the provision made ; the existence or 
non-existence of children, & who is to have the 
custody of them ; & any other circumstances 

which may be important in any particular case. 

The wife of an officer in the army obtained a 
decree for dissolution of marriage on the ground of 
adultery & cruelty. There was no child, & neither 
party had any property, the husband having only 
his pay. An order was made for permanent 
maintenance at the rate of £60 a year, & the judge 
directed the insertion of the dum sola el casta clause, 
considering that there was a general rule for 
inserting it unless there was some reason for 
omitting it : — Held : there was no such general 
rule, & in the present case, having regard to the 
innocence of the wife, the misconduct of the hus- 
band, the fact that the wife had no property, & 
the smallness of the allowance, the clause ought 
not to be inserted. — Wood v . Wood, [1891] P. 
272 ; 60 L. J. P. 66 ; 64 L. T. 586 ; 7 T. L. It. 
463, C. A. 

Annotations : — Consd. Saunders v. Saunders & Beck (1893), 
69 L. T. 498 ; Kettlewell v. Kettlewell, 11898JP. 138 ; Hall 
v. Hall (1914), 111 L. T 403. Expld. Dean v. Dean, [1923] 
P. 172. 

5425. Guilty wife.] — Weller v. 

Weller, Funnell & Cass, No. 6061, post. 

5426. Husband guilty of cruelty.] 

— Edwards v. Edwards & Francis, No. 3412, 
ante . 

5427. .] — Where the parties bad 


PART XIII. SECT. 22, SUB-SECT. 2.™ 

F. 

5411 i. Grounds for granting — Changed 
fortunes of husband . } — Allowance in- 
creased from £25 to £200 per annum, it 
being shown that the husband’s income 
had so increased as to justify the 
addition. — Sevkus v. Skvkrn (1859), 
7 Gr. 109.— CAN. 

t. Grounds for refusing .] — In a de- 


cree absolute was embodied an order 
against resp. for payment of mainte- 
nance. The decree absolute w as served 
on resp. & he paid maintenance for a 
year & a half. On application to vary 
or vacate the order for maintenance : — 
Held: while reap., if his application 
for relief had been made within a 
reasonable time after service of the 
decree absolute, might have been 
entitled ex debito justifies to an order 


striking out the clause objected to, be 
w'as now barred by his acquiescence Sc 
delay— K. v. K., [1922] 3 W. W. It. 
337 ; 70 D. L. II. 536.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 2.— 

G. 

a. Hum sola clause — Discretion , of 
court .] — On the petition of a wifo a 
decree had been made for the dissolution 
of her marriage with resp. on the ground 
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lived apart for many years, & the husband 
ultimately obtained a decree nisi for a dissolution 
of his marriage on the ground of his wife’s adultery, 
— The President refused to make the decree 
absolute until the husband had made provision 
for his wife’s maintenance, & refused to order the 
insertion of a “ dum sola et casta ” clause into tho 
order for such maintenance. — Lander v. Lander, 
[1891] P. 161 ; 60 L. J. P. 65 ; 64 L. T. 120 ; 55 
J. P. 152 ; 39 W. B. 416. 

Annotations : — Consd. Wood v. Wood (1891), 64 L. T. 686 ; 

Squiro v. Squire, (1906J P. 4 ; Ollier v. Ollier, [1914] 

P. 240. Held. Kettle well v. Ketllcwoll, [1898] P. 138; 

Woodcock v . Woodcock & Codesido (1914), 111 L. T. 924. 

5428. Or deed of security.] — Medley 

v. Medley, No. 5468, post 

See , also, Nos. 5494, 6061, post. 

5429. What court will consider — Conduct 

of parties.] — Wood v. Wood, No. 5424, ante . 

5430. .] — Kettlewell v. 

Kettlewell, No. 5393, ante. 

5431. Past life of wife.]- 

Medley v. Medley, No. 5468, post . 

5432. .] — Squire v. 

Squire & O’Callaghan, No. 3582, ante . 

5433. .] — Ollier v. 

Ollier, No. 5396, ante . 

5434. Position in life of parties.] — 

Wood v. Wood, No. 5424, ante. 

5435. Ages of parties.] — Medley v . 

Medley, No. 5468, post . 

5436. -.] — Wood v. Wood, No. 

5424, ante. 

5437. Means of parties.] — Wood v. 

Wood, No. 5421, ante. 

5438. Amount of provision.] — Wood 

v. Wood, No. 5424, ante. 

5439. Existence of children.] — Wood 

v. Wood, No. 5424, ante. 

5440. Dum sola clause — Whether included in 
order — Discretion of court absolute.] — The ct. in 
making an order, upon a decree for dissolution of 
marriage, that the husband shall pay to his wife 
an annual sum of money for her permanent main- 
tenance, has, under Matrimonial Causes Act, 1857 
(c. 85), s. 32, an absolute discretion, according to 
the circumstances of each case, either to order the 
payment during the whole of her life or so long as 
she remains unmarried. — Lister v. Lister (1889), 
15 P. 1). 4 ; 62 L. T. 90 ; 38 W. R. 81 ; 6 T. L. R. 
51, C. A. 

Annotation Consd. Wood v. Wood (1891), 61 L. T. 586. 

5441. Guilty wife.] — Squire v. 

Squire & O’Callaghan, No. 3582, ante. 

5442. Decree of nullity — Obtained by 
wife.] — Sharpe (otherwise Morgan) v. Sharpe, 
No. 5710, post. 

5443. .1 — -Marigold (other- 

wise Evans) v. Marigold", No. 5407, ante. 

5444. Whether inserted alone.] — An order 

for permanent maintenance may be made contain- 
ing a clause “ dum sola vixerit ” without the 
addition of “ et casta. 9 ’ — Smith v. Smith, [1898] 
P. 29 ; 67 L. J. P. 54 ; 78 L. T. 28 ; subsequent 
proceedings , 79 L. T. 124. 


H. Payment. 

(a) In General . 

5445. Payment of arrears — Whether wife en- 
titled to interest.] — Interest not given upon arrears 
of maintenance any more than upon arrears of a 


jointure. — Mellish v. Mkllish (1808), 14 Ves. 
516 ; 33 E. R. 619. 

5446. Enforcing payment — Whether husband 
restrained from dealing with property.] — Where 
the Divorce Ct. has made an absolute order for 
dissolution of marriage, & an order for permanent 
alimony, & the late husband is dissipating his 
projierty, or putting it out of his power, the ct. 
will grant an injunction & receiver to protect it 
for the benefit of the former wife. — Sidney v. 
Sidney (1807), 17 L. T. 9 ; previous proceedings 
(1865), 4 Sw. & Tr. 178 ; (1806), L. R. 1 P. & I). 
78 ; (1867), 36 L. J. P. & M. 73, H. L. 

Annotations : — Consd. Burmester v. liurmeRter, [1913] 

1\ 76 ; Jtxgger v. Jaggor (1926), 42 T. L. R. 315. Reid. 

Garter v. Carter (1895), 12 T. L. R. 37 ; Bullus r. Bnllns 

(1910), 102 L. T. 399. Distd. Newton v. Newton (1885), 

11 P. t>. Jl. Apld. Newton v. Newton, [1896] P. 36. 

5447. .] — The effect of Matrimonial 

Causes Act, 1857 (c. 85), s. 32, &; the Rules & 
Regulations made under the provisions of the 
Divorce Acts, is to enable the ct., before a decree 
nisi for divorce has been made absolute, to con- 
firm the report of the registrar approving of main- 
tenance for the wife, to order the husband to secure 
the maintenance to the wife upon the decree 
becoming absolute, & in the meantime to restrain 
him from dealing with his property so as not to 
leave sufficient security. — Waterhouse v. Water- 
house, [1893 j P. 284 ; 62 L. J. P. 115 ; 09 L. T. 
618 ; 37 Sol. Jo. 617 ; 6 R. 630, C. A. 

.Inrwtai urn .'—Consd. Pox v. Fox, [1925] P. 157. 

5448. .] — -Where, a wife having 

obtained a decree nisi for the dissolution of her 
marriage, an order had been made pursuant to 
s. 32 of the Matrimonial Causes Act, 1857 (c. 35), 
that the husband should secure a sum for her 
maintenance, & that, for that purpose, it should 
be referred to one of the convoyanci ng counsel of 
the Cli. Div. to draw a deed, the ct. granted an 
injunction restraining the husband, his servants 
& agents, from dealing with certain of his property 
until the execution of the deed. — Newton v . 
Newton, [1896J P. 36 ; 05 L. J. P. 15 ; 12 T. L. R. 
65. 

A n notations : — Expld. Jaggor v. Jaggor (1926), 42 T. L. R. 

315. Refd. Burmester r. Burmester, [1913] P. 76. 

5449. Before specific sum made pay- 

able.] — The ct., upon a petition for permanent 
maintenance, <fc before any specific sum has 
been made payable by a subsisting order, has 
no power to grant an injunction, at the instance 
of a wife, restraining her husband from dealing 
with his property which may ultimately be affected 
under a petition for permanent maintenance ; & 
the same principle applies to an application for 
permanent alimony. — Burmester v. Burmester, 
[1913] P. 76 ; 82 L. J. P. 54 ; 108 L. T. 272 ; 29 
T. L. R. 323 ; 57 Sol. Jo. 392. 

Annotation Expld. J agger v. Jogger (1926), 42 T. L. R. 

315. 

5450. Jurisdiction to set aside settlement — 

Executed in consideration of second marriage.] — 

Petitioner, having obtained a decree absolute for 
divorce from her husband, presented a petition 
for permanent maintenance, &, before this petition 
was heard, resp. assigned the bulk of his property 
to trustees in consideration of a second marriage 
which he was about to enter into, & which was in 
fact celebrated. The result of the assignment 
was that resp. had no property whereby he could 
comply with an order requiring him to give 
security for the maintenance of petitioner : — 


o£ his adultery. Her ago was 27 & his business by overdraft. On tho the maintenance should cense in tho 

there were no children of the marriage. application of petitioner for permanent event of her marrying agau i . — R o b ert - 

Neither the estate nor the income of the main tenance Held : as petitioner son r. Robkhtson, [191 6J N. Z. L. R. 

resp. was large, & he was carrying on was young, & there were no children, 700. — N.Z» 
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Husband and Wife. 


Sect. 22. — Proceedings after decree : Sub-sect. 2, £T. 

(«)> ( b ), 

Held : as tho assignment was for good considera- 
tion & was not a sham the ct. had no power to set 
it aside, & no order for security ought to be 
included in the order for permanent maintenance. 
— J agger v. Jagger (192(1), 42 T. L. It. 315. 

.] — See, generally , Sect. 23, post. 

(b) Payment of Lump Sum. 

See , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190. 

5451. Jurisdiction of court to order.] — The ct. 
may under Matrimonial Causes Act, 1857 (c. 85), 
s. 32, order payment over of a sum absolutely to 
a wife who has obtained a decree dissolving her 
marriage with resp. 

Where, on a petition for permanent maintenance 
by a wife, who had obtained a divorce from her 
husband on the ground of adultery & desertion, 
it appeared that the husband had not been heard 
of for several vears, & that there was a sum of 
£320 standing to his credit in an action in the Ch. 
Div., the ct. ordered the wife’s costs to be paid out 
of the fund & the balance to be paid to her for 
her & her children’s maintenance. — Stanley v. 
Stanley, T1898] P. 227 : 08 L. J. P. 7 ; 79 L. T. 
104 ; 47 W. R. 272. 

Annotation : — Consd. Twentynian v. Twentyman, [1903] 

P. 82. 

5452. .] — Twentyman v. Twenty man, No. 

5403, ante. 

5453. Whether ordered.] — Morris v. Morrts, 
No. 5379, ante. 

5454. Fund in court to husband’s credit — 

Husband not heard of for many years.] — Stanley 
v. Stanley, No. 5151, ante . 

5455. No issue of marriage — Consent of 

husband.] — -Where, on a petition for permanent 
maintenance, the registrar recommended that 
resp. should secure to petitioner the sum of £721 
a year during their joint lives, or a gross sum of 
money of £9,000, the ct., on the application of 
petitioner, there being no issue of the marriage, 
& resp. not opposing, ordered that resp. should pay 
the sum of £9,000 direct to petitioner. — Kirk v. 
Kirk, [1902] P. 145 ; 71 L. J. P. 78 ; 87 L. T. 148. 

Annotation: — Consd. Twentyman v. Twentyman, [1903] 

P. 82. 

(c) Weekly and Monthly Payments. 

Sec , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 (2). 

5456. Jurisdiction to order — Whether restricted 
to cases where husband poor.] — The provisions of 
Matrimonial Causes Act, 1869 (c. 32), do not apply 
exclusively to the case of a poor man, & the ct. 
may order sums of considerable amount to be paid 
weekly or monthly as permanent maintenance, A 
may from time to time modify the order. — 
Jardine v. Jardine (1881 ), 9 P. D. 213 ; 51 L. J. P. 
4 ; 30 W. R. 91. 

Annotations : — Consd* ITanbury v. Hanbury, [1894] P. 102. 

Refd. Watkins v. Watkins, [1896] P. 222. 

5457. .] — Corbett v. Corbett, No. 5388, 

ante. 

5458. Husband’s property abroad — 

Sufficient & available for security.]-— Medley v. 
Medley, No. 5498, post. 

5459. As alternative to gross payment.] — 

Medley v. Medley, No. 5498, post . 

5460. When order may be made — At any time 


from decree nisi to decree absolute.] — An applica- 
tion on behalf of resp. for an allowance to be made 
by petitioner is not confined or limited to the time 
when the decree nisi is pronounced, but may be 
made then or at any time up to & including the 
date when the decree is made absolute ; & such 
allowance, if ordered for a monthly or weekly sum, 
under Matrimonial Causes Act, 1907 (c. 12), 
s. 1 (2), may not only be discharged, modified, 
suspended, or revived under (a) of that sub-sect., 
but is also liable to be increased under (5) of the 
same sub-sect. It is open to the ct., by consent, 
to make an order at the time of the decree nisi , 
& to embody it therein, dealing with the whole 
question of settlement & allowance. — K. v. K. 
(otherwise R.), [1910] P. 140 ; 79 L. J. P. 33. 

5461. .] — Cavendish v. Cavendish, 

No. 5505, post . 

5462. Variation of payments — Power of court to 
order.] — Jardine v. Jardine, No. 5459, ante. 

5463. .] — K. v. K. (otherwise R.) 

(1910), No. 5490, ante. 

5464. Discharge of payments — Power of court 
to order.] — K. v. K. (otherwise R.) (1910), No. 
5490, ante. 

5465. Suspension of payments — Power of court 
to order.] — K. v. K. (otherwise R.) (1910), No. 
5490, ante. 

5466. Revival of payments — Power of court to 
order.] — K. v. K. (otherwise R.) (1910), No. 5490, 
ante. 

(d) Deduction of Income Tax on Allowance. 

See Income Tax. 

I. Security for Maintenance. 

5467. Jurisdiction of court to order — Husband 
out of jurisdiction.] — Where the husband is out 
of its jurisdiction, the only power which the ct. 
has, in case of dissolution of marriage, to make 
provision for the wife, is to make an order on the 
husband to secure a sum of money to her. 

Qu. : whether under Matrimonial Causes Act, 
1857 (c. 85), s. 35, as regards custody of children, 
the ct. should act on the rules hitherto acted uj)on 
in the Ct. of Ch., or use a wider discretion. 

In a suit for dissolution of marriage, on the 
ground of the husband’s bigamy & adultery, the 
ct. was asked, on decreeing dissolution, to order, 
under seel. 32 of above Act, that a sum of money 
standing in the names of the husband & wife in a 
savings bank should be paid to the wife ; & that 
the custody of the children should remain with the 
wife. The ct. made an order that the husband 
should secure to the wife the sum of money in 
the bank, that being all they had power, by sect. 32, 
to do ; but declined to make any order as to the 
custody of the children, on the grounds that there 
w r as no present necessity for it, the husband being 
in America & not likely to interfere with the cus- 
tody of the children ; that no ct. would aid him 
to wrest them from the wife ; & that the order 
could not afterwards be modified, though circum- 
stances might arise which would render such a 
modification desirable. — Robotiiam v. Robotham 
(1858), 1 Sw. & Tr. 190 ; 27 L. J. P. & M. 91 ; 31 
L. T. O. S. 238 ; 9 W. R. 735 ; 194 E. R. 987. 

546g. Gross or annual sum.] — (1) The 

provisions of Matrimonial Causes Act, 1857 (c. 85), 
s. 32, respecting permanent maintenance empowered 


PART XIII. SECT. 22, SUB-SECT. 2.— 

H. (b). 

5451 i. Jurisdiction of court to order.] 
— In a suit tor divorce brought by the 


wile, the ct. has power i.o make tho 
order for payinont of a lump Hum for tho 
permanent maintenance of the wife. — 
Taylor v. Bleacii (1914), I. L. K. 39 


Bom. 182.— IND. 

b. Agreement for — Validity of.] — 
Hynkh v. Hynes, [1923] N. Z. L. R. 
928.— N.Z. 
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the ct. to order a gross or annual sum to be secured 
for the benefit of the wife, but not to make a direct 
order on the husband to pay a gross or annual 
or other periodical sum to the wife. (2) The 
qualification that the maintenance is to be for 
the wife “ dum sola et casta vixerit ” is not usually 
inserted in the order but in the deed of security. 
(3) The provisions of Matrimonial Causes Act, 
1866 (c. 32), respecting the payment of monthly 
or weekly sums to the wife, do not apply to the case 
of a husband who has property abroad sufficient 
& available for a security. (4) An order for 
maintenance cannot be made in the alternative for 
securing a gross or annual sum of money, or else 
for the payment of monthly or weekly sums by 
the husband. 

(5) Semble : if a woman is aged, the dum 
casta clause ought not to be inserted ; but if she 
is young, & was a person of doubtful character 
before her marriage, the clause is properly inserted. 
— Medley v. Medley (1882), 7 P. I). 122 ; 51 
L. J. P. 74 ; 47 L. T. 556 ; 30 W. R. 937, C. A. 

Annotations : — As to (2) Reid. Harrison v. Harrison (1887), 

12 P. r>. 130 ; Wood v. Wood (1801). (>4 J>. T. 080. 

to (3) Reid. Hanbury v. Hanlniry (1804), 70 L. T. 509. 

As to (4) Reid. Corbett r. Corbett (1888), 1 3 P. D. 13G. 

5469. On decree of nullity.] — (1) Matri- 

monial Causes Act, 1907 (c. 12), gives the ct. power, 
in the exercise of its discretion in each particular 
case, to order the dc facto husband to make an 
allowance to the dc facto wife, after a decree of 
nullity of marriage [on the ground of impotence], &, 
where security can be given, to order the whole 
or any part of such allowance to be secured. 
(2) Semble. : the amount of allowance [on nullity 
finding against botli parties] is in the discretion 
of the ct. on the facts of each case, but will not 
be regulated by the scale obtaining in cases of 
dissolution. — Cult an v. Uullan (otherwise 
Goodwin), [1913] P. 160 ; 82 L. J. P. 118 ; 109 
L. T. 411. 

5470. Property under control of court — Property 
of wife formerly assigned to husband.] — C halmers 
r. Chalmers, No. 5622, post. 

5471. How calculated — Whether on capital or 
income.] — On an application for permanent main- 
tenance by a wife who had obtained a decree 
nisi on the ground of her husband’s cruelty & 
adultery, the registrar, treating tlie husband’s 
property as producing 4 per cent, per annum , 
recommended that an annual sum should be secured 
to the wife on the husband’s property, such sum 
amounting to one-third of the income thereof at 
4 per cent. The ct. varied the report by ordering 
that this sum should be secured on a third only of 
the husband’s property, A that, as to the difference 
between this sum & the sum produced by such 
third invested in trust securities, the wife must be 
content with the husband’s personal covenant : — 
Held : this order was rig] it, <fc the appeal must 
therefore be dismissed.— Shortiiouse v. Short- 
house (1898), 79 L. T. 366, C. A. 

Annotation Refd. Smith v. Smith (1898), 79 L. T. 124. 

5472. Reference to registrar to settle deed — 
Jurisdiction of registrar.] — In a suit by the wife for 
dissolution of marriage the parties at the hearing 
agreed on certain terms of separation which were 
made an order of ct., & it was referred to the 
registrar to draft a deed of separation embodying 
these terms with the usual clause & with full 
power to determine all questions as to the form 
of the deed & all questions arising out of the terms 
of the settlement. The agreement, in addition 
to the usual conditions as to molestation, custody 
°f> & access to children, stipulated that the 
husband should receive £250 a year out of the 


annual income secured to the wife by the marriage 
contract, & that the husband should give up to the 
wife all articles of plate, jewellery, etc., belonging 
to her. The parties being English subjects had 
been mariied in Paris, & the marriage contract 
declared that they adopted the French law as 
ruling the civil conditions of their marriage. The 
contract stipulated that the parents of petitioner 
as her dowry should pay over to the husband & 
wife a sum of 200,000 francs, & that they should 
further pay an annuity of 30,000 francs for the 
benefit of the wife & her children, the same to 
lapse if the donors died before the recipient & the 
children of the marriage, & in the case of the death 
of the wife, without children before her parents, 
they contracted to pay the husband an annuity 
of 12,500 francs. The contract also contained 
various conditions as to the investment & 
devolution of property acquired by the wife at 
& after her marriage, the power of disposing of 
property movable <& immovable by the husband 
& wife mutually in each other’s favour, the mutual 
liability for debts contracted by either, etc. 

The deed of separation prepared by the registrar 
proposed that the income of 30,000 francs secured 
by the marriage contract should hereafter bo 
deemed to bo the sole property of the wife, & 
that all real & personal property, movable or 
immovable, now belonging or hereafter accruing 
to the wife, should be her separate property, 
independent of the control of her husband, & 
that all such property not disposed of by her will 
or gift should go to such persons as would have 
been entitled to it if the husband had died in her 
lifetime. It also required resp. to relinquish all 
rights conferred on him by the marriage contract 
as to the investment of property acquired by the 
wife after marriage, & as to the rights of inheritance 
of the survivor to the property of the pai*ty who 
died first, &, finally, it stipulated that either of 
the parties should be at liberty to apply to the 
proper French tribunal for the ratification of the 
deed or of any of its provisions. Resp. refused to 
execute the deed on the ground that it was ultra 
vires as varying the conditions of the marriage 
contract, & on a motion under Supreme Court of 
Judicature Act, 1884 (c. 61), s. 14, to nominate 
some person to sign the deed : — Held : (1) under 
the terms of the agreement, the registrar had power 
to determine the questions arising under the French 
law as to whether a separation of bodies effected 
a separation of goods, or whether a separation 
of goods was brought about by the agreement, even 
though a contrary effect might be inferred from 
its terms, & also, whether an intention that separa- 
tion of goods should not take place could bo 
gathered from the agreement ; (2 ) the parties 

on signing the agreement', could only be taken to 
have intended that the deed should embody & 
carry out the modifications of the marriage con- 
tract relating to the respective proportions of the 
income to be paid to the husband <fc wife & to the 
giving up by the husband of all articles belonging 
to the wife, & the registrar had exceeded his 
powers in dealing with the pecuniary relations of 
the parties under the other terms of the marriage 
contract. The deed must be referred back to the 
registrar to be reformed. — De Ricci v. De Ricci, 
[1891] P. 378 ; 01 L. J. P. 17. 

5473. By consent — Whether appeal lies.] — 

A husband, having obtained a decree for divorce, 
agreed, by his counsel, to make an unconditional 
allowance of £100 a year to his wife, the registrar 
to settle the deed in the event of the parties being 
unable to agree upon the terms. The parties not 
agreeing, the registrar settled the deed, inserting 
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Sect. 22 . — Proceedings after decree: Sub-sect . 2, 

J. & K . («), (fo), (c), (tf) cfc (e ).] 

dum sola et casta clause : as the parties 

had agreed to refer the settlement of the deed to 
the registrar, no appeal lay. — E. v . E., P. & N. 
(1908), 24 T. L. It. 858 ; 62 Sol. Jo. 699. 

5474. Reference to conveyancing counsel to 
settle deed.]— -Where a decree nisi has been made 
absolute & resp. husband has been ordered to 
secure permanent maintenance for the petitioning 
wife & the settlement of the deed has been referred 
to one of the conveyancing counsel of the ct., 
but the husband fails to comply with a direction 
by him to lodge with him certain necessary docu- 
ments, the ct. has power to make an order on the 
husband to lodge the documents in question. — 
Bartlett v. Bartlett (1918), 34 T. L. R. 518. 

5475. Cancellation of security — Jurisdiction of 
court — On subsequent unchastity of wife — Deed 
without dum casta clause.] — Bradley v . Bradley, 
No. 5402, ante . 

J. Alienation or Release . 

5476. Whether subject to solicitor’s charging 
order.] — Harrison v . Harrison, No. 5971, post. 

See , generally , Solicitors. 

5477. Power of wife to alienate.] — Sums' of 
money ordered under Matrimonial Causes Act, 
1866 (c. 32), s. 1, to be paid by a husband for tho 
maintenance of his divorced wife, are a purely 
personal allowance, A so long as the order sub- 
sists can neither be alienated nor released. — 
Watkins v. Watkins, [1896] P. 222 ; 65 JL. J. P. 
75 ; 74 L. T. 636 ; 44 W. R. 677 ; 12 T. L. R. 456, 
C. A. 

Annotations: — Consd. Maclurcan r. Maclurcan 0 897), 77 

L. T. 474. Apld. Paquiue v. Snary, 119091 1 K. B. 088. 

Consd. Smith v. Smith, [1923 J P. 191. Refd. Kerr v. 

Kerr, [1897] 2 Q. B. 439 ; Victor v. Victor, 1 1 9 1 2 J 1 K. B. 

247 ; Campbell v. Campbell, {1922] J*. 187. Mentd. 

Bishop v. Bishop (1897), 66 L. J. 1\ 69. 

5478. .] — Where a decree for dissolution of 

marriage has been made A the husband has been 
ordered, under Matrimonii*! Causes Act, 1857 
(c. 85), s. 32, to secure an annual stun to the wife, 
she can release or alienate it. A decree for dis- 
solution of marriage having been made on a wife’s 
petition an order was made directing her husband 
to secure to her on certain property the sum of 
£90 per annum, payable monthly, as permanent 
maintenance, & directing him to execute an assign- 
ment of the property to secure that sum. By 
agreement- between the parties the deed was not 
executed & after several payments had been made 
under the order the wife by deed released her hus- 
band from further payments in consideration of 
a gross sum then paid to her : — Held : (1 ) although 
montldy payments were directed, the order was 
made under the above sect., <fe the wife had power 
to release the husband ; (2) although the deed of 
assignment had not been executed as directed, the 
ct. had no jurisdiction to direct the order to be 
perfected now by the execution of the deed. — 
Maclurcan v . Maclurcan (1897), 77 L. T. 474 ; 
42 Sol. Jo. 32, C. A. 

5479. Power of wile to release.] — Watkins v. 
Watkins, No. 5477, ante . 

5480. .] — Maclurcan v. Maclurcan, No. 

5478, ante . 

Compare Sect. 9, sub-sect. 1, H. ; Sect. 22, sub- 
sect. 1, H., ante . 

K . Procedure. 

(a) The Application . 

See Matrimonial Causes Rules, 1924, r. 65. 

5481. How made — On decree of nullity — Whether 


by petition for variation of settlement — Or petition 
for maintenance.] — Sharpe (otherwise Morgan) 
v. Sharpe, No. 5710, post. 

5482. Time for presenting petition — At any time 
after decree nisi.] — Bradley v . Bradley, No. 6509, 
post. 

5483. At any time before decree absolute.] — 

K. v. K. (otherwise R.) (1910), No. 5460, ante. 

5484. After decree.] — Robertson v . 

Robertson & Favagrossa, No. 5370, ante.. 

5485. By leave.] — When leave has 

once been given under Divorce Court Rules, r. 95, 
to file a petition for permanent maintenance, or 
8emblc for variation of a settlement, after one 
month has expired from tho date of the decree 
absolute, petitioner is absolutely entitled to have 
the petition heard. As resp. to the petition is 
therefore precluded by leave being given from 
objecting to tho petition being heard, an applica- 
tion for leave made without consent ought to be 
made to the judge only. 

The question as to the jurisdiction of the regis- 
trar to make such an order was not decided, because 
the husband had appeared to the petition & taken 
further steps without objecting to the jurisdiction. 
— Fyffe v. Fyffe, [1920 1 P. 310 ; 89 L. J. P. 240 ; 
123 L. T. 586 ; 36 T. L. R. 717 ; 64 Sol. Jo. 016. 
Annotation : — Refd. Scott v. Scott, [1921] P. 107. 

5486. Within reasonable time.] — 

In a wife’s suit for divorce, alimony pendente lite 
at £500 a year was ordered in pursuance of an 
agreement by the wife to accept permanent main- 
tenance at the same rate. A decree absolute was 
made in July, 1913. No order for permanent 
maintenance was ever made, but the £500 was paid 
until June, 1919, when the wife, hearing that her 
husband’s income had very largely increased, took 
out a summons before the registrar for leave to 
file a petition for permanent maintenance. The 
registrar granted leave A the petition was filed in 
Nov. 1919. The husband took several steps in 
the proceedings & filed his answer. At the hearing 
of the petition be took the objection that the 
registrar iiad no power to give such a leave. 
This summons was then taken out before the 
judge for leave to file the petition : — Held : (1) in 
the .absence of any express provision in the agree- 
ment that the wife would not apply for an increase, 
the ct. had the same power to grant an increase 
under Matrimonial Causes Act, 1907 (c. 12), 
s. 1 (2) (6), as it would have had if an order for 
permanent maintenance had been made ; (2) under 
the special circumstances leave to file a petition 
out of time ought to be given, & the husband’s 
objection to the registrar’s jurisdiction was waived 
by the steps he had taken after the petition was 
fiied ; (3) by the Ct. of Appeal, the words “ on any 
decree for dissolution of marriage ” in sub-sect. 1 
of the Act did not confer on the judge an unfettered 
discretion as to the time within which he would 
allow a petition to be filed, but they meant that 
the petition must be filed “ at ” or “ within a 
reasonable time after ” the decree, having regard 
to all the circumstances of the case ; (4) seven 
years after the decree was pronounced was not a 
reasonable time within which to apply for leave 
to file the petition, <fc leave must accordingly be 
refused. — Scott v . Scott, [1921] P. 107 ; 90 

L. J. P. 171 ; 124 L. T. 619 ; 37 T. L. Ii. 158, 
C. A. 

Annotation : — As to (3) Refd. Fox v. Fox, [1925] P. 157. 

Compare Nos. 5508, 5509, post. 

5487. Leave to present out of time — Jurisdiction 
to grant.] — Fyffe v. Fyffe, No. 5485, ante. 

See, alio, No. 5486, ante. 
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( b ) Service of Petition. 

See Matrimonial Causes Rules, 1924, rr. 66, 67. 

5488. Substituted service — Affidavit in support 
of application — Whether necessary.] — Schraml v. 
Schraml, No. 6348, ante. 

(c) Inquiry as to Husband's Income. 

See Matrimonial Causes Rules, 1924, r. 69. 

5489. Whether fresh inquiry ordered — Alimony 
pendente lite awarded.} — Bonsor v. Bonsor, No. 
6346, ante. 

Inquiry as to husband’s income generally, see 
Sect. 9, sub-sect. 1, 1)., ante. 

6490. Witnesses — Wife’s right to call & 
examine.] — Mead v . Mead, No. 5492, post. 

See , generally , Sect. 9, sub-sect. 1, I. (d) i., ante. 

5491. Cross-examination of husband — Whether 
ordered to attend.] — Mead v. Mead, No. 5492, post. 

See , generally , Sect. 9, sub-sect. 1, I. (d) ii., 
ante. 

5492. — — Whether permissible.] — After a 
decree nisi for dissolution of marriage at the suit 
of the wife, the husband will not be ordered to 
attend in ct. that he may be examined on his 
answer to the petition for alimony pendente lite , 
with a view to getting an order that he secure a 
provision to the wife under Matrimonial Causes 
Act, 1857 (c. 85), s. 32. The wife may, however, 
examine witnesses to show the husband’s means. 

I have great doubt whether the husband is now 
bound to give any answer ( per Cur.). — Mead v. 
Mead (1861), 31 L. J. P. M. & A. 30. 

5493. .]— The husband having in 

1888 divorced his wife on the ground of her 
adultery, subsequently by leave of the ct. filed his 
petition, in 1891, for variation of the marriage 
settlements. The registrar reported that the 
present “ net annual income ” of petitioner was 
£840 A that of resp. about £125 A that the latter 
would be increased by a further £200 a year upon 
the death of resp.’s mother, upon the happening 
of which event the registrar recommended that 
£160 should be paid annually by resp. to petitioner 
for the benefit of the children of the marriage, 
who were in the custody of their father, the 
petitioner, by order of the ct. The registrar 
refused to allow resp. to cross-examine petitioner 
as to the deductions he claimed to make from his 
gross income : — Held : the fact of resp. being an 
adulteress did not bar her to cross-examine her 
husband as to liis means, it not being suggested 
against her that the proposal to cross-examine 
w T as vexatious ; & as it appeared to the ct. to be 
desirable, in the present case, in order to arrive at 
a correct estimate of petitioner’s net annual income, 
the ct. referred the matter back to the registrar 
for further investigation & report. — Driffield v. 
Driffield (1891), 65 L. T. 795. 

5494. What must be included — Whether rever- 
sionary interest included — Husband guilty.] — 
(1) On a petition for variation of settlements for 
permanent maintenance after a decree dissolving 
a marriage on the ground of the husband’s mis- 
conduct, the ct. has power to take into considera- 
tion a reversionary interest of the husband ; 
but the ct. will only do so in exceptional cases, 
as, for instance, where there is no other source of 
provision for the wife. 

(2) A dum sola et casta clause will not, as a 
general rule, be [ordered to be] inserted in a deed 
securing permanent maintenance to a wife. — 


Harrison v. Harrtson (1887), 12 P. 1). 130, 145 ; 
56 L. J. P. 76 ; 57 L. T. 119 ; 35 W. R. 703. 
Annotations : — As to (1) Consd. Savary v. 8a vary (1898), 79 

L. T. 607. Generally , Reid. Wood v. Wood, [1891] P. 

272 ; Arkwright v. Arkwright (1895), 73 L. T. 287. 

5495. Part of husband’s income retained in 

business.] — Hanbury v. Danbury, No. 5391, ante. 

5496. Military allowances.] — Naish v . 

Naisii, No. 5380, ante. 

5497. & “ command pay ” — Con- 
struction of award of maintenance by agreement.] 

Pltf., who was formerly the wife of deft., an officer 
in the army, obtained a divorce from him in 1914. 
The amount of the permanent maintenance to be 
paid by deft, to pltf. was by agreement referred 
to an arbitrator who awarded a certain amount, 
which amount was to be increased according as 
deft.’s rate of pay increased. Deft., who was 
a major in the army at the time of the award, 
subsequently became a lieutenant-colonel & com- 
manded an infantry regiment. His rate of pay 
was largely increased & he received in addition 
to his regimental pay 10#. per day as “ command 
pay ” & also certain daily allowances in respect 
of fuel, -light, rations, etc. Pltf. claimed to recover 
from deft, arrears of maintenance on the basis 
that both command pay & allowances were “ pay ” 
within the meaning of the award : — Held : the 
amount received by deft, in respect of allowances 
was not “ pay ” within the meaning of the award, 
but that “ command pay ” was “ pay ” within the 
meaning of the award & must therefore be brought 
into account by deft, in calculating the amount 
payable to pltf. — BAYLEY v . BAYLEY, [1922] 2 
K. 13. 227 ; 91 L. J. K. B. 886 ; 127 L. T. 657; 
38 T. L. R. 522. 

See, generally , Sect. 9, sub-sect. 1, D. (6), ante. 

5498. What may be deducted — Taxes.] — In 
ascertaining a husband’s total income for the 
purpose of arriving at the amount of permanent 
maintenance to be allotted to a wife, bis liability 
for all the King’s taxes must be taken into 
consideration, <te the relative proportion allotted 
to the wife should also be tax free. — D ayrell- 
Steyninu v. Dayrell-Steyninu, [1922J P. 280 ; 
91 L. J. P. 210 ; 127 L. T. 846 ; 38 T. L. R. 898. 
Annotation : — Refd. Hmitli r. Smith, [1923] 1». 191. 

Sec, generally , Sect. 9, sub-sect. I, D. (c), ante. 

(d) Reference to Registrar . 

To settle deed, see Nos. 5172, 5173, ante. 

(e) The Order. 

See Matrimonial Causes Rules, 1924, r. 69. 

5499. Time for making — General rule.] -Under 
Matrimonial Causes Act, 1907 (c. 12), s. 1 (1), the 
power to make the order arises “ on any decree for 
dissolut ion ... of marriage ” ; those words do 
not mean that the order must be made at the same 
moment that the decree for dissolution is made ; 
& “ on ” may mean before, or simultaneously 
with, or after act done, according as reason & good 
sense require with reference to the context. It 
may be made before the decree absolute & in 
anticipation of it, upon materials which enable 
the ct. to make the order for the maintenance at 
the same time as the decree for dissolution. 

On Oct. 15, 1923, the wife filed a petition for 
dissolution of marriage on the ground of the 
husband’s adultery. On Feb. 23, 1924, an order 
was made by consent for payment of alimony 


PART XIII. SECT. 22, SUB-SECT. 2. — — Though no appearance altered in suit.] to be hoard, on the question of mainto* 

K. (c). — Notwithstanding the failure to nance. — U tick v. Utick (1907), 5 

enter an appearance in a suit for C. L. It. 400. — AUS. 
c. Respondent entitled to be heard dissolution of marriage resp. is entitled 
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Sect. 22. — Proceedings after decree: Sub -sect. 2, K. 
(e), dfc X. ; &u6-sec<. 3.] 

pendente lite . On Mar. 24, 1924, a decree nisi was 
made, the husband not defending the suit, & the 
custody of the children was given to the wife. 
Negotiations took place as to the amount of the 
permanent maintenance, but no result was arrived 
at. No application having been made by the wife 
to make the decree nisi absolute, the husband, on 
Apr. 21, 1925, took out a summons to dismiss the 
suit for want of prosecution. In the meantime, 
on Apr. 2, 1925, the wife filed a petition for 
permanent maintenance of herself & her children. 
On Apr. 27, 1925, the summons to dismiss was 
heard before Swift, J., sitting in Divorce. In the 
affidavit in .opposition to the summons the wife’s 
soli*, stated that the wife would proceed to apply 
for the decree absolute as soon as the ct. had made 
the necessary order to secure the maintenance of 
the wife & to provide for the maintenance of the 
children of the marriage, & the security ordered by 
the ct. had been given. Swift, J., refused to 
make any order upon the summons “ except that 
the same do stand adjourned pending maintenance 
order.” On appeal : — Held : although an order 
for permanent maintenance could be made before 
decree absolute the judge before making such an 
order ought to be reasonably assured that the 
decree would be applied for & that the application 
would be pressed with due diligence ; &, therefore, 
the order adjourning the summons to dismiss 
ought to have contained the words “ stand over 
generally with liberty to restore,” so as to prevent 
it being absolute, & the? order must be so amended. 
—Fox v. Fox, [1925] P. 157 ; 13d L. T. 499 ; 41 
T. L. R. 581 ; 09 Sol. Jo. 091, C. A. 

5500. Whether before decree absolute.] — 

D’Oylky v. D’Oyley & Baldie, No. 4183 , ante. 

5501. — — .] — Qu. : w T hether, when a 

decree nisi for dissolution of marriage has been 
pronounced, the ct. can, before the time for making 
it absolute has arrived, order that the husband 
make a x>ro vision for the wife, under Matrimonial 
Causes Act, 1857 (c. 85), s. 32. — Laxton v. Laxton 
(1801), 30 L. J. P. M. & A. 208. 

Annotations: — Consd. Ellis r. Ellis (1883), 8 F. D. 188. 

Refd. Stanhope r. Stanhope (1886), 11 F. D. 103; Fox v. 

Fox [16261 P. 157. 

5502. .] — (1) Under Matrimonial 

Causes Act, 1857 (c. 85), s. 32, the ct. can order an 
annuity to be secured to the wife only on making 
the decree ; the order, therefore, would be per- 
manent & incapable of being varied to meet the 
varying fortunes of the husband, 

(2) Where the husband’s income was pro- 
fessional, & the wife was entitled to a sum of money 
in reversion, which was imminent, the ct. refused 
to make any order under the sect. 

(3) The ct. ought also to consider the conduct 
of the parties. — Rawlins v. Rawlins (1805), 4 
Sw. & Tr. 158 ; 34 L. J. P. M. & A. 147 ; 13 L. T. 
212 ; 164 K. R. 1477. 

5503. -.] — Waterhouse v . Water- 
house, No. 5447, ante. 

5504. Order nunc pro tunc — By con- 

sent.] — K. v. K. (otherwise R.) (1910), No. 5100, 
ante. 

5505. .] — An order under Matri- 

monial Causes Act, 1907 (c. 12), s. 1 (2), for the 
payment by a husband to his wife during their 
joint lives of a weekly or montldy sum of money 
may be made before decree absolute by way of 
confirmation of the usual registrar’s report re- 
commending such an order, such confirmation to 
be nunc pro tunc & the order operative as from tho 


date of the decree absolute. — C avendish v. 
Cavendish, [1913] P. 138 ; 82 L. J. P. 112 ; 108 
L. T. 1039 ; 29 T. L. It. 653 ; 57 Sol. Jo. 741. 
Annotation : — Refd. Fox r. Fox, [1925] P. 157. 

5506. Simultaneous application for 

variation of settlement.] — Where one Act of Par- 
liament enabled the ct., on a linal decree of nullity 
or dissolution of marriage, to inquire into ante or 
post-nuptial settlements, with a view to alter the 
same for the benefit of the children or of their 
respective parents ; & another Act provided that 
the ct. may, on any decree dissolving the mar- 
riage, after hearing the evidence, order that the 
husband shall secure to the wife a gross or annual 
sum of money, according to her fortune & tho 
ability of the husband, etc. ; <fc where a woman who 
had obtained a decree nisi for dissolution peti- 
tioned before the final decree, both for an altera- 
tion of the settlements, & also for the payment 
of a gross sum under the provisions of these Acts. 

The ct., though considering the sects, appar- 
ently inconsistent, allowed an investigation to be 
made by the registrar before the final decree, with 
a view to complying with tho prayers of the peti- 
tion ; but intimated that the motion for a decree 
absolute, & also for an order founded on the regis- 
trar’s report, should come before tho ct. at the 
same time, in order that both sects, should bo 
complied with. — Sowdon v. Sowdon (I860), 
15 W. R. 90. 

5507. - - Judge assured of application for 

decree— Applicant proceeding with due diligence.] 

— Fox v. Fox, No. 5199, ante. 

5508. Whether after decree absolute.} — 

The order for permanent alimony under Matri- 
monial Causes Aet, 1857 (c. 85), s. 32, must be 
embodied in the decrees dissolving a marriage. 
If such a decree has been pronounced & registered 
[the ct. has no power to grant relief J. — Vicars v. 
Vicars (1859), 29 D. J. P. & M. 20. 

Annotations : Consd. Sidney v. Sidney (1866), 35 L. J. F. 

.Sc M. 46. Distd. Co veil v. Co veil (1872), II L. J. 1’. & M. 

81 . 


5509. .] — (1) The ct. has power under 

Matrimonial Causes Act, 1857 (c. 85), s. 32, to 
make an order for the permanent maintenance 
of a wife after a decree absolute has been pro- 
nounced, Vicars v. Vicars, No. 5508, ante, overd. 

(2) A petition for maintenance under Matri- 
monial Causes Act, 1857 (c. 85), s. 32, may be pre- 
sented at any time after the decree nisi , & the 
order for maintenance need not necessarily form 
part of the decree absolute. — Bradley v. Brad- 
ley (1878), 3 P. D. 47 ; 47 L. J. P. 53 ; 39 L. T. 
203 ; 26 W. R. 831. 


Aniwt alions : — Consd. FyfTo v. FyfTo, [1920] P. 310; Scott 
v. Scott, [1921] F. 107. Refd. Laiitfworthy v. Lang- 
worthy (1886), 55 L. .1. F. 33 ; Fox v. Fox, 11925] F. 157. 


5510. .] — Fox v. Fox, No. 5199, ante. 

Compare Nos. 5370, 5485, 5486, ante. 

5511. .] — The petition for the dissolu- 

tion of the marriage must be finally decided first, 
before the right to exercise the auxiliary or supple- 
mentary discretionary power can by possibility 
arise (Lord Westbury). — Sidney v. Sidney 
(1867), 36 L. J. P. & M. 73 ; 15 W. R. 1094, II. L. ; 
revsg. (1866), L. R. 1 P. & D. 78 ; subsequent pro - 
ceedings (1867), 17 L. T. 9. 

Annotations : — Consd. dairies v. Charles (I860), L. II. 1 
F. & 1). 200. Apld. Bradley v. Bradley (1878), 3 F. D. 
4 7. Expld- Scott v. Seott, [1921] 1\ 107 ; Fox v. Fox, 
[1925] F. 157. Refd. Ousey v. Ousey (1875), 1 F. 1). 56; 
Carter v. Carter (1895), 12 T. L. JL 37 ; Burmestcr r. 
Bnrmester, [1913] F. 76. Mentd. Newton v. Newton 
(1885), 11 F. D. 11 ; Newton r. Newton, [1896] F. 36; 
Bullus v. BuIIuh (1910), 102 L. T. 399. 

5512. Embodied in decree nisi.] — K. v. K. 

(otherwise It.), No. 5460, ante. 
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5513. Order providing for alternative forms of 
maintenance — Gross sum or periodical payments.] 

— Medley v. Medley, No. 51(38, ante. 

Enforcement of.] — See Sub-sect. 2, L ., post. 

L. Enforcement of Order. 

Attachment & committal.] — See No. 5917, post. 
Writ of fieri facias.]— No. 5905, post. 
Garnishee.] — See No. 5974, post. 

Injunction restraining dealings with property.] — 

See Nos. 5447-5449, a? tie. 

Receiver.] — See Nos. 5979-5981, post. 


Sub-sect. 3. — Payments on Disobedience to 
Order for Restitution of Conjugal 
Rights. 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 19), s. 190 (4). 

5514. Jurisdiction of court — Property of wife 

subject to restraint.] — A wife having refused to 
comply with a decree obtained by her husband 
for restitution of conjugal rights, application wns 
made under Matrimonial Causes Act, 1884 (c. 08), 
s. 3, for a .settlement of her property for the benefit 
of the husband, when it appeared that the whole 
of the wife’s property had been settled on the 
occasion of her marriage to her separate use with- 
out power of anticipation : — Held : the ct. had 
no power to order a settlement of the property 
which was subject to the restraint on alienation. 
— Michell v. Miciiell, [1891 ] P. 208 ; 00 L. .1. P. 
40 ; 04 Ij. T. 007 ; 39 W. R. 080 ; sub nom. 

Mitchell v. Mitchell, 7 T. L. R. 410, C. A. ; 
subsequent proceedings , sub nom. Michell v. 
Miciiell, [1891] P. 305. 

Annotations :— Consd. Churchward v. Churchward, 1 1 D ID J P . 

IJ),'); Morgan r. Morgan A Kirby, P. 1. Reid. 

Merton r. Merlon (11)00), 8.'5 L. T. 223 ; Lorainc r. Loraino 

& Muipliy, [10121 V. 80. 

5515. Nature of order.) — (1) An order for 
periodical payments under Matrimonial Causes 
Act., 1881 (e. 08), is a personal order against resp. 
& is to be enforced in the same manner as in the 
case of an order for permanent alimony made after 
a decree of judicial separation. 

(2) Such periodical payments are made by 
analogy to alimony, to depend upon the means 
of the parties, & the ct. has power, under sect. 4 
of that Act, to vary or modify any order for such 
periodical payments, or to suspend temporarily 
A to revive the order either wholly or in part, as 
the ct. may deem just. 

(3) Notwithstanding the time limited by the 
ct. lor restitution of conjugal rights, the parties 
may at any moment resume cohabitation, & in 
the" event of any such resumption, an order for 
periodical payments previously obtained ought 
thereupon to he terminated or suspended. 

(4) The legislature did not contemplate that 
periodical payments ordered to be made under 
Matrimonial Causes Act, 1884 (c. 98), should bo 
more permanent or fixed, or should extend for a 
longer period, than the alimony obtainable if 
the further relief provided for by the Act, namely, 
judicial separation, were obtained. 

(5) The fact that the ct. is empowered by 
Matrimonial Causes Act, 1884 (c. 68), to order 
periodical payments thereunder to be secured does 
not alter the character of the order or of the 
payments ; the security being only for “ such 
periodical payments,” that is to say, payments 
expressly made variable & alterable by sect. 4 of 
the Act; 

(6) A wife, having obtained a decree for restitu- 

j. — VOL. XXVII. 


t.lon of conjugal rights, petitioned for periodical 
payments under Matrimonial Causes Act, 1884 
(o. 68), s. 2. The registrar by his report submitted 
that the husband should make periodical payments 
to the amount of £760 a year to petitioner for her 
life, & that it should be secured on certain shares 
& upon an interest which the husband had under 
his father’s will to come into possession after the 
death of his mother. On motion to confirm the 
report : — Held : an order to secure upon resp.’s 
reversionary interest did not comply with the 
provisions of the sect., &> was not proper to make. 
— Tangye v. Tangye, [1914] P. 201 ; 83 L. J. R. 
164 ; 111 L. T. 944 ; 30 T. L. R. 649 ; 58 Sol. Jo. 


723. 

5516. Right of wife to apply.] — (l) A wife, who 
has obtained a decree for restitution of conjugal 
rights, may 7 , if the husband disobeys that decree, 
cither apply for an alimentary provision & to have 
same secured to her under Matrimonial Causes 
Act, 1881 (e. 68), or, if she elects to petition for a 
judicial separation, she may apply for alimony, & 
after she has obtained a decree, may ask for per- 
manent. alimony to be allotted to her ; but it is 
not open to her, after she has elected, to proceed 
for a* judicial separation, &, after she has obtained 
a decree in that suit, to ask for an order & for 
security under the Act of 1884. A petition for 
judicial separation on the ground of statutory 
desertion extinguishes an order for permanent 
alimony made in a previous restitution suit. 

(2) The question wliat is alimony & the practice 
which still guides the ct. in dealing wdth applica- 
tions for alimony are the same as were laid down 
in, &. which guided the old ecclesiastical cts. m 
considering applications for alimony. 

(3) All the circumstances are to be considered 
in dealing with each particular case. If the ct. 
should find that the circumstances are such as 
show that the wife does not require any order for 
alimony for her personal support in her normal 
position, it may refuse to direct the registrar to 
proceed w T itli an expensive & harassing inquiry, 
or to make any order for alimony. Permanent 
alimony would not be granted to a wife who had 
just been sentenced to a term of penal servitude.-- 
Leslie r. Leslie, [1908] P. 99 ; 77 L. J. P. ^3 ; 
98 L. T. 62 ; 24 T. L. R. 118 ; 52 Hoi. Jo. 97. 

5517. Time for application — No limited period.] — 
There is no limit of time within which a petition 
for periodical payments after failure to comply 
with a restitution decree must be presented.— 
Mann v. Mann (No. 2) (1922), 127 L. T. 69^ ; 38 
T. L. R, 698. 

5518. Duration of order — Discretion of court.]— 

By Matrimonial Causes Act, 1884 (c. 08), s. 2, 
the ct. may, after a decree for restitution of con- 
jugal rights upon the application of the wife, 
order that, if he does not comply with the decree, 
resp. shall make to petitioner such periodical P^y~ 
ments as may be just. The time during which 
such payments shall be ordered to be made, 
vlietlier for the joint lives of the spouses, or for 

‘ ■ * * 1 ' * f ^ av. 4 « nrvl -rr r\ TV\ f .1 ill' fnr r,np nift- 


l i- 4 


cretion of the ct. . _ . . , , 

A wife, aged forty-tw o, having obtained a decree 

for restitution of conjugal rights, petitioned for 
periodical payments to be secured to her by resp. 
Registrar by his report submitted that the husband 
who was seventy-seven years of age, should be 
ordered to secure periodical payments at the rate 
of £60 per annum “ during their joint lives. On 
a motion to vary the report to the effect that the 
periodical payments sliould be secured tn the wife 
for her life : — Held .* the ct. had a discretion^ as 
to the duration of time for the payments, & having 

L L 
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Sect. 22. — Proceedings after decree: Sub-sects. 3 & 

regard to the respective ages of the parties, the 
report should be varied as prayed. — Clutterbuck 
v. Clutterbuck (1913), 108 L. T. 573 ; 29 T. L. B. 
480 ; 57 Sol. Jo. 403. 

Annotation : — Dbtd. Tangye v. Tangye, [1914] 1*. 201. 

5519. Joint lives of parties.] — Where a 

husband had not complied with a decree of resti- 
tution of conjugal rights obtained by the wife 
within the time named in the decree, the ct. 
ordered that he should secure to her for their 
joint lives a “ peiiodical payment ” equal to one- 
third of their joint incomes. In estimating the 
amount of the husband’s average income the ct. 
refused to allow a deduction in respect of losses 
sustained by him during the pi*evious three years 
in a branch of his business which had been closed. 
— Theobald v. Theobald (1889), 15 P. D. 20 ; 
69 L. J. P. 21 ; 62 L. T. 187. 

Annotations: — Distd. Clutterbuck r. Clutterbuck (1919), 29 

T. L. R. 480. Reid. LoRlie v. Leslie, (1908] 1*. 99 ; Tangrye 

v. Tnngyc, [1914] 1\ 201. 

5520. Life of wife — Wife considerably 

younger than husband.] — Clutterbuck v . Clut- 
terbuck, No. 5518, ante . 

5521. As of order for permanent alimony.] 

— T A No YE v. Tangye, No. 5515, ante . 

5522. Calculation of husband’s means — What 
deductions from income allowed — Temporary 
business loss during previous three years.] — Theo- 
bald v. Theobald, No. 5519, ante. 

5523. Whether reversionary interest in- 

cluded.] — Tangye v. Tangye, No. 5515, ante. 

5524. Amount of order — One third of joint 
incomes.] — Theobald v . Theobald, No. 5519, 
ante. 

5525. According to means of parties.] — 

Tangye v. Tangye, No. 5515, ante. 

5526. Security for payments — Effect on order — 
& payments.] — Tangye v. Tangye, No. 5515, 
ante. 

5527. Variation of amount — Jurisdiction of court 
— Reversion falling into possession.]— Tangye v. 
Tangye, No. 5515, ante. 

5528. .] — (1) By Matrimonial Causes 

Act, 1884 (c. 68), s. 4, 4 ‘ The ct. may from 

time to time vary or modify any order for the 
periodical payment of money, either by altering 
the times of payment or by increasing or diminish- 
ing the amount, or may temporarily suspend the 
same as to the whole or any part of the money 
so ordered to be paid, & again revive the same order 
wholly or in part, as the ct. may think just ” : — 
Held : the sect, gave the ct. an unfettered dis- 
cretion to suspend or vary periodical payments 
on any sufficient grounds. 

(2) A wife, who had obtained a decree for restitu- 
tion of conjugal rights & an order for periodical 
payments, subsequently committed adultery. On 
an application by the husband the judge made an 
order suspending the payments : — Held : the 
judge in making the order had rightly exercised 
his discretion, but the order was not a final order 
by reason of which the wife could never obtain 
an allowance for maintenance, & it would not 
preclude her, at a subsequent date, upon showing 
on facts that she was deserving of an allowance, 
from applying for a renewal of the periodical 
payments. — Wickins v. Wick ins (No. 2), [1918] 
P. 282 ; 87 L. J. P. 169 ; 119 L. T. 603 ; 34 
T. L. R. 568 ; 62 Sol. Jo. 702, C. A. 

5529. .] — Where a deed has been 

executed to secure periodical payments to a wife 
in respect of her husband’s disobedience to an order 
for restitution of conjugal rights, the ct. has the 


same power to vary the deed as it has to vary the 
order. In a proper case where the pecuniary 
circumstances of the party have changed an order 
may be made that payments to the wife under the 
deed shall be temporarily suspended, & the income 
of the investments comprised in it shall be paid 
to the husband notwithstanding the trusts in tho 
deed. — Hooper v. Hooper, [1919J P. 153 ; 88 
L. J. P. 141 ; 120 L. T. 672 ; 35 T. L. It. 370. 

5530. Suspension of order — Jurisdiction of court 
— Resumption of cohabitation.] — Tangye v . 
Tangye, No. 5515, ante. 

5531. .] — Wickins v. Wickins 

(No. 2), No. 5528, ante. 

5532. Grounds for granting — Adultery by 

wife.] — Wickins v . Wickins (No. 2), No. 5528, 

ante. 

5533. Effect of suspension — Whether per- 

manent.] — Wickins v. Wlckins (No. 2), No. 5528, 

ante. 

5534. Revival of suspended order — Jurisdiction 
of court.] — Tangye v. Tangye, No. 5515, ante. 

5535. On proof of deserving of allow- 

ance.] — Wickins v . Wickins (No. 2), No. 5528, 

ante. 

5536. Termination of order — When ordered — 
On decree of judicial separation.] — Leslie v . 
Leslie, No. 5516, ante. 

5537. Resumption of cohabitation.] — 

Tangye v. Tangye, No. 5515, ante. 

5538. Waiver of right — By petition for judicial 
separation.] — Leslie v. Leslie, No. 5516, ante. 

5539. Payment — Deduction of super tax — Effects 
of wife’s acquiescence.] — Campbell v. Campbell, 
No. 5540, post. 

5540. Arrears — Right of wife to recover.] — 

An order of the Divorce Div. made under the 
Matrimonial Causes Act, 1884 (c. 68), in a suit for 
restitution of conjugal rights, directing the hus- 
band to pay a certain proportion of his income by 
way of periodical payments to his wife, subject 
to specilied deductions, does not entitle him to 
deduct super tax from his whole income in calcu- 
lating the proportion to be paid. The relative 
positions of husband & wife under such an order 
are not those of debtor & creditor. A wife cannot 
release her husband’s liability to make payments 
under such an order, <fc her acquiescence in his 
making any deduction does not prevent her after- 
wards complaining thereof. But the ct. has a dis- 
cretion as to what, if any, arrears may be enforced ; 
& in exercising its discretion will consider all the 
circumstances & the conduct of each party, in- 
cluding the nature & causes of any acquiescence 
by the wife. — Campbell v. Campbell, [1922] 
P. 187; 91 L. J. P. 126; 127 L. T. 29; 38 
T. L. R. 320. 

A nnotation : — Refd. Smith v. Smith, [19231 P. 101. 

As to enforcement of orders generally, see 
Sects. 23, 24, post. 


Sub-sect. 4. — Settlement of Property of 

Guilty Wife. 

A. In General. 

See , now , Supremo Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 191. 

5541. Jurisdiction of court — To order settlement 
on wife.] — On a decree of dissolution by reason 
of the wife’s adultery, the ct. directed two-thirds 
of the bulk of certain property to which she was 
entitled under certain trusts, to be settled on the 
children immediately, & tho remaining third after 
her death. In making arrangements with regard 
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to a wife’s property, the ct. will take into considera- 
tion the costs with which she will be burdened 
in defending the suit for a divorce, for which her 
husband is not strictly liable. — Bacon v. Bacon 
& Bacon (1860), 2 Sw. & Tr. 86 ; 29 L. J. P. M. 
& A. 125 ; 2 L. T. 438 ; 8 W. R. 552 ; 164 15. R. 
925. 

Annotations: — Consd. Midwinter r. Midwinter, [1893] 1\ 

93. Refd. Blandford v. Blandford (1892), 8 T. L. It. 

381. 

5542. To make order before decree absolute 

— Wife's property subject to restraint on anticipa- 
tion.] — (1) By Matrimonial Causes Act, 1857 
(c. 85), s. 45, in any case in which the ct. shall 
pronounce a sentence of divorce or judicial separa- 
tion for adultery of the wife, if it shall be made 
appear to the ct. that the wife is entitled to any 
property either in possession or reversion, it shall 
be lawful for the ct., if it shall think proper, to 
order such settlement as it shall think reasonable 
to be made of such property, or any part thereof, 
for the benefit of the innocent party & of the 
children of the marriage : — Held : the ct. has 
jurisdiction before pronouncing a final decree for 
dissolution of marriage, or judicial separation, 
against a wife for adultery, to direct an inquiry 
as to her property, so that it may be enabled to 
order a settlement to be made of such property 
as soon as the final decree is pronounced. 

(2) His wife is entitled for life without power 
of anticipation to some property under her father’s 
will. The restraint on anticipation will apply so 
long as she is covert ; it will apply until there is 
a decree absolute, & it will apply, if she marries 
immediately after the decree, to the subsequent 
marriage. The husband suggests, that although 
ho may obtain an order fora settlement, the settle- 
ment may be worthless because of the restraint 
on anticipation, which cannot be got rid of by any 
proceeding under the sects which relate to altera- 
tion of settlements, & he therefore asks the ct. 
to place him in a position to obtain what he is 
really entitled to (Bindley, L.J.). 

(3) In making such an order, the ct. will direct 

the husband to give security for the costs of the 
inquiry, in case no final decree should be made. — 
Midwinter v. Midwinter, [1892) 1\ 28 : 61 

Lu J. P. 1 ; 65 L. T. 438 ; 40 VV. R. 33 ; 36 Sol. 
Jo. 12, C. A.; subsequent •proceeding* , [1893] P. 
93. 

Annotations : — As to (1) Consd. Fox v. Fox, [19251 P. 157. 

Refd. Garratt v. Gamut &r. Garratt, [1922] I*. 230. As 

to (2) Consd. Loraino r. Loraine & Murphy, [1912J P. 222. 

5543. Principles on which court acts — Principles 
governing variation of settlements.] — (1) The 

principles which should guide the ct. in ordering 
a settlement out of the propei*ty of a guilty wife 
under the powers conferred by Matrimonial Causes 
Act, 1857 (c. 85), s. 45, are similar to those adopted 
in cases of variation of settlements under Matri- 
monial Causes Act, 1859 (c. 61), s. 1, but the ct. 
has power, under Matrimonial Causes Act, 1857 
(c. 85), s. 45, to deal with capital, whether in posses- 
sion or reversion, as well as with income. 

(2) The ct. in ordering a settlement under 
Matrimonial Causes Act, 1857 (c. 85), s. 45, should 
have regard to the pecuniary position w 7 hich the 
husband & child or children would have been in 
if the marriage had not been dissolved through 
the fault of the wife, <fe should endeavour, as 
far as may be, to adjust any alteration made in 
their pecuniary position by reason of the change 
in their circumstances due to the wife’s misconduct 
& the consequent dissolution of the marriage. — 
Lorriman v . Lorriman & Clair, [1908J P. 282 ; 
77 L. J. P. 108 ; 99 L. T. 314 ; 24 T. L. R. 575 ; 
52 Sol. Jo. 409. 


5544. Inquiry as to wife’s property — Jurisdiction 
of court to order — Before decree absolute.] — 

Midwinter v. Midwinter, No. 5542, ante . 

5545. Security for costs.] — Midwinter v . 

Midwinter, No. 5542, ante . 

5546. Evidence — Admissibility — Conduct of 

parties during cohabitation — Suit undefended.] — 
On an application for a settlement or allowance 
by virtue of the Matrimonial Causqp Act, 1884 
(c. 68), s. 3, out of the estate of a husband or wife 
against whom a decree of restitution of conjugal 
rights has been pronounced in an undefended 
suit, it is competent for the party making such 
application to tender evidence as to the conduct 
of the other party during cohabitation. Whero 
a decree for restitution of conjugal rights made 
on husband’s application has not been complied 
with by the wife, the ct. in its discretion to order 
a settlement out of wife’s separate property for 
the benefit of husband under Matrimonial Causes 
Act, 1884 (c. 68), s. 3, may take into consideration 
the general conduct of the parties. In ascertain- 
ing the amount of the annual payment to be settled 
by the wife upon the husband, the ct. declined to 
go into a minute debtor & creditor account of the 
sums spent by the husband & wife on household 
expenses & the like, but directed that a deduction 
should be made from the amount of the annual 
payment t o the husband until a loan of £300 which 
lie had obtained from his wifo was repaid ; & 

also took into consideration the contingency of 
the husband being able to acquire an income by 
his own earnings. — Swift v. Swift, [1891] P. 
129 ; 60 L. J. P. U. 14 ; 63 L. T. 711. 

Annotation Expld. Michcll V. Mich oil, [1891 J P. 208. 

5547. How given — By affidavits.] — 

Allegations of misconduct, short of a matrimonial 
offence, are relevant to a question of v 7 hat allow- 
ance is to be made by a resp. to petitioner, upon 
non-compliance with a decree for restitution of 
conjugal rights, & such allegations are for the 
consideration of the learned judge. The registrar 
is not to reject evi/lence as to these allegations, 
but is to leave it, & them, for the learned judge, 
to whom his report is to bo made, to consider & 
act upon, in his, the judge’s discretion. The ct. 
allowed evidence as to alleged misconduct by 
petitioner to be given upon affidavit, reserving 
to the incriminated party leave to cross-examine 
deponents thereon, if so desired. — Swift v. Swift 
(1890), 63 L. T. 262 ; subsequent proceedings, 
[1891] P. 129. 

5548. Cross-examination of deponents to 

affidavits — Right of incriminated party.] — Swift 
r. Swift, No. 5517, ante . 

5549. Effect of application — As 11s pendens — - 
Whether restraint on anticipation prevented from 
reattaching on re-marriage.] — (1) Upon a petition 
for a settlement under Matrimonial Causes Act, 
1857 (c. 85), s. 45, the ct. has no jurisdiction, in 
a case where the wife has married again, to order 
a settlement by her of property to which she is 
entitled under the trusts of her father’s will for 
her separate use without power of anticipation. 
To order such a settlement would be in effect to 
wiry the trusts of the will, which the ct. has no 
power to do, cither under Matrimonial Causes 
Act, 1857 (c. 85), s. 45, or under Matrimonial 
Causes Act, 1859 (c. 61), s. 5. 

(2) In such a case the presentation of a petition 
under sect. 45 will not operate as a lis pendens 
so as to prevent the restraint upon anticipation 
from reattaching upon the wife’s subsequent 
marriage. 

(3) ticmble : an order for a settlement under 
sect. 15 of an interest derived under an instrument 
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Sect , 22. — Proceedings after decree : Sub-sect, 4, .1 . , 
B . C. (a) & (b), 2L ; sub-sect . 5, A 

containing a jirovision for forfeiture on alienation 
of, or on the commission by the donee of any act 
divesting, such interest would not work a for- 
feiture of the same. — Loraine v. Loraine A 
Murphy, [1912] P. 222 ; 82 L. J. P. 29 ; 107 
L. T. 303 ; 28 T. L. R. 534 ; 50 Sol. Jo. 087, 0. A. 

Annotations: — As to (1) Consd. Public Trustee v. Wolf, 

[1923] A. C. 544 ; Re Rush, Warm v. Rush, 11923] 1 Ch. 

50. Refd. Garratt r. Garratt & Garratt, [1922] P. 230. 

As to (2) Refd. Morgan v. Morgan & Kirby, 11923] P. 1 ; 

Re Rush, Warre v. Rush, [1923] 1 Ch. 50 ; J agger r. 

.logger (1926), 42 T. L. R. 315. 

5550. Costs of application — Liability of co-ro- 
spondent.] — Stone v. Stone A Brownrigg, No. 
5551, post 

B. Property Subject to Control of Court 

See , now. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 191. 

5551. Reversionary property — Contingent rever- 
sion.] — (1) Under the marriage settlement of her 
father, a wife, upon the ground of whose adultery 
a divorce had been granted, was entitled to a sum 
of money after the death of her father in the event 
of his not otherwise disposing of it : — Held : tins 
was not property to which the wife was entitled 
in reversion, A the ct. therefore had no power 
under Matrimonial Causes Act, 3 857 (c. 85), s. 45, 
to order a settlement of it. 

(2) A husband, with moneys received by him 
in right of his wife, purchased railway stock, 
which was transferred into their joint names. By 
a deed of separation, this stock was vested in 
trustees upon trust for the husband for life, then 
for the wife for life, A afterwards for the children 
of the marriage, subject to the proviso that in the 
event of the marriage being dissolved 1/he trusts 
should become null A void. The marriage was 
dissolved on the ground of the wife’s adultery, 
A the trustees thereupon sold the railway stock 
A paid the proceeds to the wife : — Held : assuming 
the deed of separation to be a post-nuptial settle- 
ment witliin Matrimonial Causes Act, 1859 (c. 01 ), 
s. 5, the trusts of the deed having determined, the 
ct. had no power to deal with the property com- 
prised in it. 

Semblc : such a deed is a post-nuptial settlement 
within Matrimonial Causes Act, 1859 (c. 01), s. 5. 

(3) Co-resp. is liable to costs of a successful 
application to deal with property under settlement ; 
but if part of such application fails, A the costs of 
that part can be separated from the other costs, 
they ought not to be thrown on co-resp. — Stone 
r. Stone & Brownrigg (1804), 3 Sw. A Tr. 372 ; 
33 L. J. 1\ M. A A. 95 ; 10 L. T. 140 ; 12 W. It. 
1088; 104 E. R. 1319. 

Annotation : — As to (2) Refd. Won-ley v, Worslcy & Wigiuill 

(1869), 38 L. J. P. &M. 43. 

5552. Insurance policy payable on wife 

surviving husband.] — The money secured to a wife 
under a policy of insurance, A to be paid to her 
under the terms thereof if she is living at the time 
of her husband’s death, may be “ property in 
reversion,” although the policy itself may not be 
a marriage settlement, A the ct. has pow 7 er to com- 
pel her, if she is the guilty party in divorce pro- 
ceedings, to settle her interest under the policy in 
favour of her husband A children. — Stegall v. 
Stedall (1902), 80 L. T. 124 ; 50 W. R. 320 ; 18 
T. L. R. 254. 

5553. .] — Lorrtman v. Lorriman A Clair, 

No. 5543, ante. 

5554. Trust fund under separation deed — Proviso 
avoiding deed on dissolution of marriage.] — Stone 
v. Stone A Brow nrigg, No. 5551, attic. 


5555. Income subject to forfeiture on anticipa- 
tion.] — Under the will of her father resp. had a 
life interest to her separate use in certain property, 
unless she, being discovert, should do or suffer 
any act or thing, or any event should happen, 
whereby the same income, or any part thereof, 
should either voluntarily or involuntarily be 
aliened or incumbered, or be receivable otherwise 
than by herself personally, in which case the trust 
for her benefit was to be void, A such annual 
income was to be applied for the benefit of resp. 
or her children at the discretion of the trustees. 
On a decree for dissolution of marriage, the ct. 
ordered a settlement to be made out of resp.’s 
life income derived under her father’s will in favour 
of petitioner A his cliildren, but refused to extend 
the order to any moneys the trustees in their 
discretion might think proper to pay to her in 
case the substituted trust came into operation 
by reason of such order. Such a possibility of 
income is not property in reversion within Matri- 
monial Causes Act, 1857 (c. 85). -Milne v . Milne 
A Fowler (1871), L ». R. 2 P. A 1). 295 ; 40 L. J. P. 
A M. 07 ; 25 U. T. 274 ; 19 W. R. 1118. 

Annotation : — Refd. Loraine r. Loraine & Murphy* [1912] 

P. 86. 

5556. .] — Swift v . Swtft, No. 5548, ante. 

5557. Income under settlement made on dis- 
solved marriage.] — Swgft v . Swift, No. 5548, 

ante. 

See, also , No. 5519, atde. 

5558. Possibility of income— Income payable at 
discretion of trustees.] — Milne v . Milne A Fowtler, 
No. 5555, ante. 

5559. Property subject to restraint on anticipa- 
tion.] — Miowintur v . Midwinter, No. 5542, ante. 

5560. .] — J jokaine v. JiORAiNE A Murphy, 

No. 5519, ante. 

(!. The Order. 

(a) In General. 

5561. Whether provision made for variation.]-- 
On a petition for the settlement of the property 
of a wife found guilty of adultery, for the bene lit 
of her husband A the cliildren of the marriage, it 
appeared that the w f ifc’s income amounted to 
£1,140 a year, consisting chiefly of a life interest 
in leasehold proper! y under the will of her father ; 
A the husband’s income w r as £350, derived from liis 
business. The ct. ordered the wife to settle £250 
for life? on her husband, A £80 a year on each child, 
A refused to make the allowance to the husband 
variable according to the possible? fluctuation in 
the value of the wife’s property, or to limit it to 
such time as he should remain unmarried, or to 
order that the allowance to the? children should 
cease at the age of sixteen. — Midwinter v. Mid- 
winter, [1893] P. 93 ; 82 L. J. P. 77 ; 08 U. T. 
282 ; 41 W. B. 500 ; 1 R. 512. 

Annotation : — Consd. Lorriimui r. Lorriman A' Clair, 11908] 

P. 282. 

5562. Whether dum solus clauso inserted.] — 
Midwinter v. Midwinter, No. 5501, ante. 

5563. Allowance to children — Whether limited to 
sixteen years of age.] — Midwinter v . Midwtnteu, 
No. 5501, ante . 

5564. Effect of order — Wife’s property subject 
to forfeiture on alienation — Whether order operates 
as forfeiture.] — Loraine v. Loraine A Murphy, 
No. 5549, ante. 

See, also , Nos. 5400, 5555, ante . 

(b) Amount of Order. 

5565. What court will consider — Wife’s costs of 
defence — Though no application made for security.] 

— Bacon v. Bacon A Bacon, No. 5541, ante. 
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5566. Husband’s costs of petition — In- 
creased by wife’s countercharges.] — (1) Where 
co-resp. has acted with imprudence with a person 
whom he knew to be a married woman, the ct. will 
leave him to pay his own costs. 

(2) Where resp., the wife, became entitled in 
possession to £500 after the decree nisi, but before 
the decreo absolute was pronounced, & was proved 
to have been guilty of very gross misconduct, Sc 
to have put petitioner to heavy expense by 
opposing Ids petition, the ct. declined to order a 
settlement of any portion of the fund on petitioner 
in satisfaction of part of the costs incurred, as the 
wife had no other means of subsistence. If the 
sum had been large in amount, a settlement would 
have been ordered to be made under Matrimonial 
Causes Act, 1857 (c. 85), s. 45. — Carstairs v. 
Carstairs Sc Dickenson (1801), 3 Sw. & Tr. 538 ; 
4 New Rep. 381 ; 33 L. .T. P. M. Sc A. 170 ; 10 
L. T. 090 ; 12 W. R. 1015 ; 104 E. R. 1384. 
Annotation : — As to (2) Reid. Miller r. Miller (I SOU), L. TL 

2 P. & D. 13. 

5567. Amount of wife’s means.] — Car- 

stairs v. Carstairs Sc Dickenson, No. 5500, ante, 

5568. Relative means of parties.] — 

The husband obtained a divorce on the ground 
of his wife’s adultery with co-resp. lie petitioned 
that certain jewellery belonging to his wife should 
be sold, Sc a settlement made of the proceeds, giving 
her a life interest in the income arising from the 
investment of those proceeds with remainder to 
himself. His income was substantial, & his wife’s 
only £72 a year. The registrar reported against 
petitioner. The ct. confirmed the registrar's 
report, Sc refused to order .any settlement. The 
petition was thereupon dismissed with costs. — 

r. Schofield A Cowper (181)1), 01 

L. T. 838. 

5569. Conduct of parties.]- ttwiprr. Swift, 

No. 5510, ante, 

5570. — - Household expenses. | — Swift r. 
Swift, No. 5510, ante. 

5571. Loan by wife to husband.] — S wift 

v. Swift, No. 5510, ante. 

5572. Husband’s earning capacity.] 

Swift r, Swift, No. 5510, ante, 

5573. Pecuniary position of husband & 

children — If marriage had not been dissolved.] — 
Lorrjman v. Lorimman Sc Clair, No. 5543, ante, 

5574. Proportion of joint income allotted to 
husband.] — M idwinter v. Midwinter, No. 5512, 
ante, 

5575. Proportion of wife’s income allotted.] — 

Bacon v, Bacon Sc Bacon, No. 5511, ante. 

D . Payment of Allowance. 

Deduction of income tax.] —See Income Tan. 


Sub-sect. 5. — Variation of Settlements. 

A, In General . 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 191 ; Matrimonial 
Causes Rules, 1924, r. 71. 

5576. Discretion of court — As to amount allowed 
out of guilty wife’s property.] — Where the husband, 
petitioner, had only a small official income, Sc 
resp. by reason of whose adultery the marriage 
was dissolved was a lady of considerable fortune, 
in which she took the first life interest, the ct., 
in dealing with her marriage settlement, allotted 
to the husband such a portion of her settled pro- 
perty as would place him somewhat in the status 
in which he would have been had the union con- 


tinued. The joint annual income of the parties 
amounted to £1,718, £260 being derived from 
petitioner’s official appointment, Sc £1,458 from 
property brought into settlement by resp., or 
bequeathed to her separate use by her mother,* 
the judge ordinary having ordered to be paid out 
of the income of resp.’s settled property £200 
per annum to petitioner, during the minority of the 
son of the marriage, for his maintenance Sc educa- 
tion, Sc on his attaining his majority to the son 
himself, Sc £440 per annum to petitioner, during 
the joint lives of himself Sc resp. : — Held : where 
an allowance is ordered to be paid for the benefit 
of a child of the marriage, it should be paid to the 
father so long only as the child is in his custody ; 
Sc the fact that the original order did not give such 
a direction was not a. ground of appeal, as the order 
would have been so framed if application for that 
purpose had been made to the judge ordinary at 
the time of making it. When an order is made for 
the payment of an annual sum of money to an 
individual, even if it be to the father, for the benefit 
of a child of the marriage, the limitation should 
be added “ so long as the child remains in his 
custody.” It is competent to the judge ordinary, 
under Matrimonial Causes Act, 1859 (e. 61), s. 5, 
to direct, by the same order, property settled by 
an ante-nuptial or post-nuptial settlement, to be 
applied for the benefit of the children of the 
marriage Sc the parent. The amount to be 
allowed to the husband out of the wife’s settled 
property is in each case a matter of discretion: 
Sc in this case the judge ordinary had, in making 
the allowance, exercised his discretion on right 
principles Sc in an equitable manner. In exercising 
its discretion under the sect., the conduct of the 
parties, as well as the relative amounts contributed 
by each, the total amount of their joint income, 
the relations it bears to their requirements, Sc 
flu dr respective prospects of increased income, 
is an element to bo taken into consideration. — 
March r, March Sc Palumbo (1867), L. R. 1 
P. Sc D. 410 ; 36 L. .1. P. Sc M. 64 ; 16 L. T. 366 ; 
15 W. R. 709. 


A n notations : — Consd. Sclioliold r. Schofield He Oowper (1 891 ), 
(M L. T. 838. Apprvd. Savory v. Savory (1898), 79 L. T. 
(>07. Apld. Beauchamp v. Beauchamp & Wait, (1904), 
20 T. L. 1L 273 ; Constantinidi v. Constant] nidi, [1905 1 
1*. 253. Consd. La Terrierc r. La Terriere He Urey (1920), 
121 L. T. 575. Refd. Blandfoid r. Bland ford (1892), 07 
L. T. 392 ; Midwinter v. Midwinter, [1893 1 P. 93 ; Lorri- 
mun r. Lorriman He Clair, [1908] 1*. 282. 


5577. Absolute judicial discretion.] — Wig - 

NEY v. Wigney, No. 5664 , post. 

5578. Exercise of discretion — Variation 

sought as means of enforcing order for custody.] — 

After a decree nisi had been made on the prayer 
of the husband for a dissolution of his marriage, 
resp. under cover of an order of the ct. for access 
to her child, took possession of it, Sc removed it 
beyond the jurisdiction of the ct. The judge 
ordinary refused to alter the settlement made on 
the marriage of the parties, so far as related to the 
property settled on behalf of resp. in such a manner 
Sc for the express purpose to compel resp. to submit 
t-o the authority of the ct., Sc to restore the child 
to the custody of petitioner. — Symonds v. Symonds 
Sc Harrison (1872), L. R. 2 P. Sc 1). 447. 

5579. How far exercise subject to appeal.] — 

On a petition for variation of a settlement the judge 
refused to give the wife, petitioner, any part of the 
capital of the fund, which had been all settled by 
the husband, although there were no children of 
the marriage, or to order payment of petitioner's 
costs out of the funds, Sc he gave a portion only 
of the income to the wife. The Ct. of Appeal 
affirmed the decision, holding that although the 
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Sect. 22. — Proceeding# afler decree: Sub-sect . 5, A. 
<fr B. (a).] 

ct. had undoubted jurisdiction to deal with the 
capital it was not for the benefit of the wife to 
give her any portion of it ; & the ct. refused to 
interfere with the discretion of the judge as to the 
amount of income awarded to her. — Ponsonby 
v. Ponsonby (1884), 9 P. I). 122 ; 53 L. J. P. 112 ; 
51 L. T. 174 ; 32 W. R. 746, C. A. 

Annotations: — Consd. Meredyth v. Mercdyth, 1 1 8 1> /> 1 I*. 

92; Dormer (otherwise Ward) v. Ward, 11901] P. 20. 

Apld. Lorriman v. Lorriman & Clair, [1908] P. 282. 

5580. .]— The Ct. of Appeal will not 

interfere with the decision of a judge of the Divorce 
Div. who has exercised his discretion as to allow- 
ing the marriage settlements of divorced persons 
to be varied, unless the discretion has been exer- 
cised upon wrong principles or upon a wrong 
view of the facts. — L a Terriere v. La Terriere 
6c Grey (1921), 37 T. L. R. 671, C. A. 

5581. Protection of settled property — Pending 
order for variation — Injunction to restrain dealing 
by respondent.] — Watts v . Watts, No. 6001, post. 

5582. .] — A petitioner had 

obtained a decree nisi for dissolution of his 
marriage. Before an order could be obtained to 
vary the post-nuptial settlement, resp. was about 
to sell or otherwise dispose of some of the property. 
The ct. granted an injunction to restrain her from 
dealing with it. — N oakes v . Noakes & Hill 
(1877), 4 P. D. CO ; 47 L. J. P. 20 ; 39 L. T. 47 ; 
26 W. R. 284. 

Annotations : — Distd. Newton v. Newton (1885), 11 3*. D. 

3 1. Consd. Jagjror r. .Tagger (1920), 42 T. L. 11. .115. 

Reid. Carter r. Carter (1895), 12 T. L. It. 37; Burmoster 

v, Burmoster, [1913] P. 70. 

B. Jurisdiction of Court . 

(a) In General . 

See, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 192. 

5583. On dissolution of marriage.] — Norris v . 
Norris & Gyles, No. 3936, ante . 

5584. As to powers of appointment.] — (1) The 
ct. made an order for the trustees of a wife’s settled 
property, against whom a decree of judicial 
separation had been pronounced, on the ground of 
her adultery, to pay a moiety of the income of 
such property for the maintenance <fc education 
of the children. 

(2) The ct. cannot vary a power of appointment 
vested in a guilty wife. — Seatel v. Skatkl (L860), 
4 Sw. & Tr. 230 ; 30 L. J. P. M. & A. 216 ; 104 
K. R. 1504. 

Annotations: — Consd. Miehell v. Miehell, [1891] P. 208. 

Refd. Midwinter v. Midwinter (1893), (18 L. T. 202. 

5585. Power in favour of husband & issue 

of second marriage.] — * Eveukd v . Evered <fc 
Graham, No. 5673, post . 

5586. Power postponed till death of 

first husband.] — Branton 1 )ay v . Branton Day 
6c Erskine, No. 5675, post. 

5587. .] — The ct. has a discretion 

in making an order, under Matrimonial Causes Act, 
1859 (c. 61), s. 5, as to variation of a marriage 
settlement & disposition of property settled by the 
wife. Where a guilty wife had married co-resp. 
during the life of her husband, petitioner, the ct. 
extinguished a power, given to her by the settle- 
ment, of appointing interests to the husband & 
children of any subsequent marriage, except a 
marriage contracted after the death of petitioner. 


— Williams v. Williams & Kjlburn, [1920] 
P. 69 ; 89 L. J. P. 79 ; 122 L. T. 748. 

See, further , Sub-sect. 5, D. (o), post. 

5588. Power to Insert.] — Where, under a 

marriage which had been dissolved, no power had 
been given, by the terms of the marriage settle- 
ment. to the innocent party if survivor to appoint 
a portion of the settled fund in favour of a future 
spouse 6c the children by any future marriage, the 
ct., in varying such a settlement, may, although 
issue of the dissolved marriage survive, give 
pow T er to make such an appointment, & in the life- 
time of the guilty party, to an extent, having due 
regard to the facts, not detrimental to the interests 
of such issue. — Atkins v. Atkins & Urquhart, 
[1913] P. 211 ; 83 L. J. P. 18 ; 109 L. T. 640. 

5589. Appointment of new trustees.] — 

The judge ordinary has no power, under Matri- 
monial Causes Act, 1859 (c. 61), s. 5, to vary the 
provisions for appointing new trustees contained 
in a deed of settlement executed in anticipation 
of the marriage, the dissolution of which he has 
decreed. — H ope v. Hope & Ekdody (1874), L, R. 
3 P. & D. 220 ; 44 3,. J. P. & M. 31 ; 31 L. T. 592 ; 
23 W. R. 110. 

Annotations : — Refd. Hart r. llart (1881), 18 Oil. 1). 970 

Churchward v. Churchward, [1910] P. 195. 

5590. Joint power.] — In the variation 

of settlements the ct. has jurisdiction to extinguish 
a joint power of appointment of new trustees. — 
Oppeniieim v . Oppeniiejm & Ricotti (1884), 9 
P. D. 60 ; 53 L. J. P. 48 ; 32 W. R. 723. 

See, further , Hub-sect. 5, D. (e), post . 

5591. In absence of respondent — After notice of 
application for order.] — After a decree nisi for 
dissolution of marriage petitioner fded a petition 
praying for an order to vary a marriage settlement. 
Before the decree was made absolute, resp. was 
served abroad with a copy of the petition, 6c with 
a notice that after the decree was made absolute, 
the ct. would be moved to make the order as to the 
settled property. Resp. had not appeared at any 
stage of proceedings : — Held : the ct. had power 
to vary the marriage settlement in the absence of 
resp. — Lawrence v. Lawrence (1803), 3 Sw. 6c Tr. 
207 ; 32 L. J. P. M. A. 124 ; 9 L. T. 23 ; 9 
Jur. N. S. 1158 ; 1(54 E. R, 3253. 

5592. Post-nuptial settlement by third parties.] — 
(1) Semble : under Matrimonial Causes Act, 1859 
(c. 61), s. 5, the ct. has power to deal with post- 
nuptial settlements made on the parties to the 
marriage by third persons. 

(2) In allotting a certain portion of the wife’s 
income derived under settlement for the main- 
tenance 6c education of the children of the marriage, 
the ct. refused to make it a condition in the decree 
that the husband should deliver up to the wife the 
jewels belonging to her of which he had retained 
possession.* — Thomas v. Thomas & Vigne (1865), 
13 L. T. 412. 

5593. Whether retrospective — Dividends already 
accrued due.] — Paul v. Paul & Faiiquiiar, No. 
5699, post. 

5594. Income already paid to respondent.] — 

Const antinidi v. Constantinidi 6c 3^anck, No. 
5641 , post. 

5595. Limited to orders for benefit of spouses or 
children.] — Sykes v. Sykes & Smith, No. 5700, 
post . 

5596. .]—-lIeld : the power of altering 

marriage settlements given to the ct. by sect. 5 

marriage shall have been dissolved. — 
CnuRcn v . Christie (1888), 20 N. 8. R. 
(8 n. Sc G.) 4 08; 0 C. L. T. 254.— 

CAN. 


PART XIII. SECT. 22, SUB-SECT. 5.— 

B. (a). 

d. Statutory povrr — Given alter filing 
of petition <tt before final decree . J - 


After the tiling of the petition for 
divorce, but before the making of the 
final decree, the ct. may under 1885 
Act, alter, vary or set aside any settle* 
incut made by Sc between parties whose 
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of Matrimonial Causes Act, 1859 (c. 61), & sect. 3 
of Matrimonial Causes Act, 1878 (c. 19), is limited 
to such alterations as are for the personal benefit 
of the husband, wife or children of the marriage. 
Where, therefore, petitioner dies after obtaining 
a decree absolute for dissolution of the marriage 
& after presenting a petition for variation of the 
marriage settlement, & there are no children of 
the marriage, the petition for variation abates by 
the death of petitioner, & the proceedings cannot 
be continued by his personal representatives for 
the benefit of his estate. — Thomson v. Thomson 
& Rodschinka, [1890] P. 203 ; 05 L. J. P. 80 ; 
74 L. T. 801 ; 45 W. R. 134 ; 12 T. L. R. 404 ; 
40 Sol. Jo. 583, C. A. 

5597. Where no issue of marriage — Matrimonial 
Causes Act, 1878 (c. 19), s. 3.] — By above sect-., 
amending Matrimonial Causes Act, 1859 (c. 0L). 
s. 5, the ct. may vary marriage settlements where 
there are no children of the marriage. The ct., 
under the circumstances of the case, held, that the 
Inter Act was not retrospective. — Yglksias v. 
Yglesias & Selby (1879), 4 P. 1). 71 ; 40 L. T. 
37 ; 27 W. R. 432. 

Sec , now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 192. 

5598. Variation adverse to children’s interest.] — 
The ct. has no power to vary a marriage sett lement, 
so as to deprive an infant child of the marriage 
of an interest secured to it by such settlement.— 
Crisp v. Crisp (1872), L. 11. 2 1\ <fc 1). 426 ; 42 
L. J. P. A M. 13 ; 27 L. T. 428 ; 21 W. R, 79. 
Annotations : — Folld. Forsyth v. Forsyth, (181)11 P. 303. 

Consd. Hartopp v. Hartopp & Akliurst, 1 1 81)1) J V. 05 ; 

Blood v. Blood, 11002] 1\ 190. 

5599. .] — (1) The cl. has power to entertain 

a petition for variation of settlements although 
petitioner <fe resp. were domiciled in S. at the time 
of the marriage, & although the settlement were 
made in the Scottish form. 

(2) The ct. cannot vary settlements to the 
detriment of infant children. — Forsyth r. 
Forsyth, L1891] P. 363; 01 3,. J. P. 33; 05 
L. T. 550. 

Annotation: — As to (2) Consd. Harlopp v. Hartopp & 

Akhurst, 11890] P. 65. 

5600. •} — The ct. has power to vary a 

marriage settlement so as to deprive infant children 
of the marriage of part of their interests secured to 
them by such settlement. 

Where a marriage settlement gave petitioner, 
the wife, power to appoint, after the death of 
resp., in favour of a second husband & the children 
of a second marriage, the ct. recognising the 
principle of quid pro quo in such cases, gave 
petitioner power so to appoint, during resp.’s 
lifetime, a portion of the fund which had been 
settled for the ultimate benefit of the children of 
the marriage upon the ground that the extinguish- 
ment of resp.’s interests being part of the order 
would, while depriving them of that portion, 
accelerate their interests in the remainder. — 
Wiiitton V . WlilTTON, [1901] P. 348 ; 71 L. J. P 
10 ; 85 L. T. 646. 

Annotations Consd. Blood r. Blood, fl902] P.190. Apld. 

Hodgson Roberts t\ Hodgson Roberts & Whitaker, [1906] 

V. 142. 

5601. Over capital of settled fund.] — Ponsonby 
v. Ponsonby, No. 5579, ante. 

5602. Payment of costs.] — Pratt r. 

Jenner, Ex p. Jenner, No. 5772, post. 

5603. Reconveyance.] — By a settlement on 

his marriage with resp., petitioner settled certain 
property on himself for life, with remainder to the 
Kons of his marriage with resp., with remainder to 
the sons of any subsequent marriage, with remainder 
to a brother of petitioner & the sons of that brother, 


with remainder to the daughters of petitioner & 
resp., & with ultimate remainder to himself. The 
marriage, of which there was no issue, had been 
dissolved on the ground of the misconduct of 
resp., <fc the brother of petitioner had died un- 
married : — Held : under Matrimonial Causes Act, 
1859 (c. 61), s. 5, an order might be made for the 
reconveyance of the property to petitioner for 
his own use. — Meredyth v. Meredyth & Leigh, 
[1895] P. 92 ; 64 L. ,1. P. 54 ; 72 L. T. 898 ; 43 
W. R. 304 ; 11 T. L. R. 186 ; 11 R. 651. 

Annotatio7i8 : — Folld. Wynne v. Wynne (1898), 78 L. T. 796. 

Distd. Walpole v. Walpole & Goddard, [1901] P. 196. 

Consd. Blood v. Blood, [1902] P. 78. Refd. Dormer v. 

Ward. [1901] P. 20 ; Churchward v. Churchward, [1910] 

P. 195. 

.] — See, further , Sub-sect. 5, D. (d) 

post. 

5604. Where decree pronounced by court — 
Though settlements in Scottish form.] — A decree 
for dissolution of marriage having been granted 
on the husband’s petition, it appeared that resp., a 
Scottish woman, was married in Scotland to peti- 
tioner, an Englishman, & that in contemplation 
of the marriage there had been a settlement of her 
property according to the Scottish law : — Held : 
under Matrimonial Causes Act, 1859 (c. 61), s. 5, 
the ct. had power to order a variation of the 
settlement. — Nttnneley v. Ntjnnkley & Marrian 
(1890), 15 P. JD. 186; 63 L. T. 113; 39 W. R. 
190. 

Annotation Expld. & Folld. Forsyth v. Forsyth, [1891] 

P. 363. 

5605. .] — Forsyth v. Forsyth, No. 

5599, ante. 

5606. Decree pronounced by colonial court.] 

— The power to vary settlements conferred upon 
the Court by Matrimonial Causes Act, 1857 (c. 85), 
s. 45, & 1859 (c. 61), s. 5, can only be exercised 
where the decree upon which the application, to 
vary the marriage settlement is founded has been 
pronounced by the ct. Therefore, where a decree 
of nullity had been pronounced by a colonial ct., 
& the parties afterwards returned to this country 
& applied for leave to file a petition here for the 
variation of their marriage settlement : — Held : 
the ct. had no jurisdiction to entertain such 
application. — Moore (falsely called Bull) v. 
Bull, [1891] P. 279 ; 60 L. J. P. 76 ; sub nom . 
Bull (otherwise Moore) v. Bull, 7 T. L. R. 
486. 

5607. Effect of death of party — After decree 
absolute.] — Ling v. Ling & Choicer, No. 5738, post. 

See , also , No. 5739. post. 

5608. After petition for variation.] — Thom- 

son v. Thomson «fc Rodschinka, No. 5596, atde. 

5609. Extends to all nullity suits— Grounds for 
decree immaterial.] — Dormer (otherwise Ward) 
v. Ward, No. 5629, post. 

5610. Nullity decreed for impotence.]— The 

power given to the ct. by Matrimonial Causes Act, 
1859 (c. 61), s. 5, & extended by Matrimonial 
Causes Act, 1878 (c. 19), s. 3, to inquire into & 
vary settlements, extends to cases where nullity 
of marriage has been decreed for impotence. 
“ Property settled ” includes money covenanted to 
be paid by third parties. For the purpose of such 
alteration the annulled marriage must be treated 
as if it were valid. — Nepean (otherwise Lee 
Warner) v. Nepean, [1925] P. 97 ; 94 L. J. P. 42 ; 
133 Jj. T. 287 ; 41 T. L. R. 366. 

5611. Settlement conditional on future event — 
Marriage pronounced void before event.] — D ormer 
(otherwise Ward) v. Ward, No. 5629, post. 

5612. Where child of marriage has attained 
vested interest — Interest vested in husband as next 
of kin.] — Blood r. Blood, No. 5630, post . 
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Husband and Wife. 


Sect. 22 . — Proceedings after decree: Sub-sect. 5, B. 
(a) " 

5813. Petition for variation by guilty party.] — 

WOOTTON-ISAACSON V . WOOTTON-ISAACSON, No. 
5742, pos£. 

5614. Interests, rights & liabilities of persons not 
parties to suits.] — (1) By a marriage settlement the 
wife’s father covenanted that his cxors. should 
within twelve months of liis death, if the wife were 
then living, pay to the trustees £10,000 on trust, 
in default of issue, which happened, for the wife 
absolutely “ if she shall survive her now intended 
coverture, but if she shall die during her now 
intended coverture,” then in trust for the father 
Absolutely. The husband obtained an absolute 
decree for dissolution of the marriage, 6c the wife 
survived her father : — Held : the wife had survived 
the coverture within the meaning of the settlement, 
6c was therefore entitled to receive the £10,000 
from the trustees when paid to them. 

(2) Seynble : an order of the Divorce Ct. having 
dealt with the settled property as if the husband 
were dead, the husband must be considered as 
dead for the purpose of construing the settlement, 
& the coverture might be considered as terminated 
in this manner also. 

Qu. : whether under the Matrimonial Causes 
Acts, 1857 (c. 85), 1850 (c. 01), 1878 (e. 10), the 
Divorce Ct. has power to interfere with the 
interests, rights, & liabilities of persons not parties 
to the suit, for example, a wife’s father covenanting 
to settle a fund. — lie Crawford’s Settlement, 
Cooke v. Gibson, [1005] 1 Cli. 11 ; 71 L. J. Cli. 22 ; 
91L. T. 083; 53 W. It. 107. 

5615. Interests of third parties — Created before 
filing of petition.] — Upon a petition for variation 
of settlements, the ct. has power to make an order 
in favour of the interests of third parties created 
before the filing of that petition. 

Until a decree has been made for dissolution of 
a marriage, there is no lis pendens with reference 
to the property included in the marriage settle- 
ments. 

Before a decree nisi was made for dissolution of 
the marriage, resp. had charged his interest under 
the marriage settlement with payment of his 
solr.’s costs of suit : — Held : under the circum- 
stances, the charge was valid 6c resp.’s interests 
could not be extinguished without providing for 
this charge. — Wigney v. Wigney (1882), 7 P. D. 
228 ; 51 L. J. P. 84 ; 47 L. T. 129 ; 31 W. R. 140. 
Annotation : — Consd. NevHl v. Nevil] (1803), (50 L. T. 4G3. 

5616. Before decree absolute.] — Const antinidi 
v . Constantintdt 6c Lance, No. 5752, post. 

5617. .] — Clakke v. Clark 10 6c Lindsay, 

No. 5700, post. 

5618. Effect of events happening after decree 
absolute.] — Constantinidi v. Constantin] di 6c 
Lance, No. 5752, post. 

5619. To override restraint on anticipation.] — 

On a petition for variation of settlement, after 
decree absolute for dissolution of marriage, the ct. 
has full power under Matrimonial Causes Act, 1859 
(c. 61), s. 5, as extended by Matrimonial Causes 
Act, 1878 (c. 19), s. 3, to vary such settlement in 
such a way as to override the restraint upon 
anticipation clause 6c put an end to the restraint, 
notwithstanding the remarriage of the innocent 
party before an order of the ct. is made, though 
after petition filed. — Churchward v. Churchward 
[1910J P. 195 ; 79 L. J P. 59 ; 102 L. T. 802 ; 20 
T. L. R. 401. 

Annotation :■ Reid. Loraine v. Loraine & Murphy, 11912] 

P. 86. 

5620. Remarriage of wife before, variation.] 


— The power of the ct. to vary settlements under 
the Matrimonial Causes Act, 1859 (c 01), includes 
a power to override a restraint on anticipation 
contained in a delinquent wife’s settlement, even 
in a case where the wife lias married co-resp. after 
the decree absolute & before the order to vary. — 
Morgan v . Morgan & Kirby, [1923] P. 1 ; 92 
L. J. P. 8 ; 128 L. T. 252 ; 39 T. L. R. 47. 

5621. In divorce court only.] — By a settlement 
made in 1912 in contemplation of the marriage of 
a domiciled Scotsman with an English woman, a 
fund brought into settlement by the wife’s relations 
was settled in trust for the wife for life, & after her 
deatn in trust for her husband with trusts over in 
favour of the issue of the marriage, 6c it was 
thereby agreed & declared by all the parties thereto 
that the settlement should be construed & the rights 
of all persons claiming thereunder regulated 
according to the law of England in the same 
manner as if the husband & wife were to remain 
thenceforth during their respective lives domiciled 
in England. The marriage was solemnised in 
Oct. 1912, Sc in Dec. 1914, the husband obtained 
a divorce in Scotland, but did not raise the question 
as to the rights that the respective parties subse- 
quently have in the settled property. Six months 
later he commenced an action against his divorced 
wife 6c the trustees of the marriage settlement for 
a declaration that the wife by reason of the divorce 
had as the party in juror forfeited all provisions in 
her favour under the settlement, 6c that her life 
interest in the settled fund ceased as at the date 
of the decree of divorce as if she were naturally 
dead, 6c that the income fell io be paid to the 
husband, 6c alternatively for such equitable relief 
as he would have obtained according to the law 
of England if he had been domiciled in England at 
the date of the divorce : — Held : the alternative 
claim was wholly unsustainable, inasmuch as it 
was to the Divorce Ct. alone that Parliament had 
given a discretional jurisdiction to vary the 
provisions of settlements & alter the bargain which 
the parties had made.— Montgomery v. Zarifi 
(1918), 88 L. J. P. C. 20 ; 119 L. T. 380, 11. L. 

{b) “ Sell lenient ” and “ Property Settled .” 

5622. What is a “ settlement ” — Assignment to 
spouse of property.] — The wile obtained a decree 
dissolving her marriage, Sc she thereupon petitioned 
for variation of settlements or, in the alternative, 
for maintenance. Some twenty years before the 
date of tin* decree, she assigned to her husband 
certain property of which she then stood possessed 
subject to mtges. This she now sought to have 
re-assigned to her, subject to all valid mtges. : — ■ 
Held : the assignment was not a “settlement” 
within Matrimonial Causes Act, 1859 (e. 01), but, 
upon a petition by the wife for maintenance, the 
ct. could order, 6c did order, resp. to secure to 
petitioner, by way of maintenance, the property 
vvluch she had formerly assigned to him, subject 
to outstanding mtges. — Chalmers v . Chalmers 
(1892), 08 L. T. 28 ; 1 R. 504. 

Annotation : — Apprvd. Hubbard v. llubbard, 11901] P. 157. 

5623. .] — A husband executed a deed 

by which he assigned to a trustee a leasehold house 
6c some furniture, upon trust to assign the same at 
once to the wife absolutely, 6c the trustee assigned 
the same accordingly. The wife afterwards 
obtained a decree of nullity of marriage : — Held : 
the assignment was not a “ settlement ” within 
Matrimonial Causes Act, 1859 (c. 61), s. 5, 6c the 
ct. had no jurisdiction to vary its provisions. — 
Hubbard (otherwise Rogers) v . Hubbard, 
[1901] P. 157 ; 70 L. J. P. 34 ; 84 L. T. 441, C. A. 
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5624. Settlement on wife by will.] — Lo- 

iiaine v . Loraink & Murphy, No. 5549, ante. 

5625. Will bequeathing funds to trustees of 

settlement — Funds to be held on trusts of settle- 
ment.] — The power of the ct. under Matrimonial 
Causes Act, 1859 (c. 61 ), s. 5, to vary the trusts of a 
marriage settlement, does not enable it to vary 
the trusts of a will, even when the gift by will is 
to the trustees of a marriage settlement upon the 
trusts of the settlement. — Garratt v. Garratt Sc 
Garratt, [1922] P. 230 ; 91 L. J. P. 207 ; 127 
L. T. 559 ; 38 T. L. 11. 620. 

Deed of separation.]—^ Part XI., Sect. 9, 

ante. 

5626. What is (( property settled **— Trust fund 
under separation deed.] — Stone v. Stone Sc 
Dhownrigo, No. 5551, ante. 

5627. Property to be applied at discretion 

of trustees.] — Under the settlement made on the 
marriage of the parties an absolute discretion was 
vested in the trustees in respect of the application 
of the income of the settled property. The 
marriage was dissolved on the petition of the wife 
in Apr. 1872. In Mar. 1877, the trustees who had 
up to that date exercised their discretionary power 
in her favour, declined to continue the payment of 
the income of the fund to her, <te she thereupon filed 
a petition for a variation of the settlement : — 
Held: petitioner was not barred by delay from 
presenting her petition, &, notwithstanding the 
absolute discretion vested in the trustees, the ct. 
had power to make such order in respect of the 
application of the settled property as to it might 
seem fit. — M arsh v. Marsh (1878)*, 47 L. J. P. 78 ; 
39 1j. T. 545. 

5628. .] — The power of the ct. with 

reference to the application of settled property 
under Matrimonial Causes Act, 1859 (c. 61), is 
not limited to absolute interests. Orders may be 
made with reference to property so settled as to be 
applied at the discretion of the trustees.— V allance 
v. Variance (1907), 77 L. J. P. 33. 

5629. Charge In favour of beneficiaries — 

Whether charge or property charged the “ property 
settled.**] — The jurisdiction of the ct., conferred by 
Matrimonial Causes Act, 1859 (c. 61), s. 5, Sc 
extended by Matrimonial Causes Act, 1878 (c. 19), 
s. 3, to inquire into the existence of ante-nuptial 
& post-nuptial settlements, Sc to make orders 
varying the same, is not limited to any particular 
class of nullity cases, but includes all cases in which 
a decree of nullity has been pronounced, upon 
whatsoever ground. 

By a marriage settlement resp., the intended 
husband, covenanted with trustees to pay to them, 
if the marriage should take place, a yearly sum of 
£200, in trust to pay the same to petitioner, the 
intended wife, during the joint lives of husband 
& wife, lie also, in virtue of certain powers 
vested in him, appointed in favour of petitioner, 
if she should survive him, a jointure rent-charge, 
to be charged on certain specified hereditaments, 
& secured by a term of years to commence from his 
death. He also, in exercise of powers vested in 
him, appointed certain other hereditaments to 
the use of the trustees for a term of years, to raise 
a capital sum, the interest of which was to be paid 
to him during liis life, & after his decease the fund 
was to be held in trust for the issue of the marriage, 
& in default of issuo for the intended wife, but 
subject to the proviso that no pari should be raised 
during his lifetime without his consent in writing. 
Ihe marriage took place, but, on the petition of 
the wife, a decree of nullity of marriage was made 
on the ground of the impotence of resp. On an 
application by petitioner to vary the settlement : — 


Held: (1) although the marriage had been 

declared void, Sc the covenant as to the payment 
of £200 a year no longer took effect, the ct. had 
jurisdiction under the Matrimonial Causes Act, 
1859 (c. 61), s. 5, on the application of petitioner, 
to vary the settlement in respect of that settled 
property ; (2) the ct. would have had power to 
vary the settlement as to the jointure rent-charge, 
& the capital sum directed to be raised, on the 
ground that they were “ property settled ** within 
Matrimonial Causes Act, 1859 (c. 61), s. 5, but for 
the conditions that the former was only to com- 
mence after the death of resp., Sc the latter could 
not be raised in his lifetime without his consent, 
neither of which events had happened. 

Where property is settled under a marriage 
settlement, conditionally on the happening of a 
future event, Sc the marriage has been pronounced 
to be void before the happening of the event, the 
ct. cannot ignore the condition, Sc vary the settle- 
ment in respect of the properly so settled. 

(3) Where in a marriage settlement, property 
is charged in favour of the intended beneficiaries, 
the “ property settled,” wit hin Matrimonial Causes 
Act, 1859 (o. 61), s. 5, is the charge Sc not the 
property settled. — Dormer (otherwise Ward) 
v. Ward, 11901] P. 20 ; 69 L. J. P. l i t ; 83 L. T. 
556 ; 49 W. ft. 149 ; 17 T. L. K. 12, C. A. 

A n inflations : As to (I) Consd. Nepean (otherwise Lee 

Warner) r. Nepean, [15)25] 1*. »7. Refd. He Garnett, 

Richardson r. Greeuep (15)05), 71 L. J. Oh. 570; He 

Wombwell’s SVttlnit., Gierke v. Menzies, ||1)22J 2 Ch. 25)8. 

(Ici.f.rall)/, Refd. K. v. JO. (otherwise T.) (15)02), 50 W. It. 

007 ; Attwood v. Atlwood, [15)03] P. 7 ; Sharpe v. Sharpe, 

[ 1000] P. 20. 

5630. Vested interest of deceased child- 
Vested in husband as next of kin.] — By marriage 
settlement property was settled upon trust for the 
wife for life, remainder to the husband, remainder 
to the children of the marriage. There was only 
one child, who died after having acquired a vested 
interest in the fund, Sc his father became entitled 
to his interest as his sole next of kin. The wife 
obtained a decree dissolving the marriage : — Held : 
the father’s interest, as next of kin of his deceased 
son was 4 4 property settled ” within Matrimonial 
Causes Act, 1859 (e. 61), s. 5, Sc the ct. had power 
under that sect, to extinguish not only the father’s 
life interest, but also his interest as next of kin of 
the son. — Blood v. Blood, [1902] P. 190 ; 71 
L. .1. P. 97 ; 86 L. T. 641 ; 50 W. ft. 547 ; 18 
T. L. U. 588 ; 46 Sol. Jo. 499, C. A. 

Annotation : — Refd. Churchward r. Churchward, [1910J 

P. 11)5. 

5631. Money covenanted to be paid by 

third parties.]— Nepean (otherwise Lee War- 
ner) v. Nepean, No. 5610, ante. 

C. What Court ivill Consider. 

5632. Means of parties.] — W ebster v. Webster 
& Mitford, No. 5693, post. 

5633. .] — Ciietwynd v. Chetvvynd, No. 

5786, post. 

5634. .] — March v. March Sc Palumbo, No. 

5576, ante. 

5635. Husband’s probable increase in 

income.] — T upperp. Topper Sc Terrell, No. 5663, 
post. 

5636. Requirements of parties.] — March v. 
March & Palumbo, No. 5576, ante. 

5637. Conduct of parties.] — In making a settle* 
ment of property belonging to a wife, the ct. looks 
not only to the portions of her fortune which the 
husband may have already received, but to all the 
circumstances of the case. Sc particularly to the 
husband’s conduct. Where a widow about to 
marry again assigned all her property except a 
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life interest in the income of £10,000 Consols, to 
which she was entitled under a former settlement, 
in trust for her separate use during the coverture, 
Sc afterwards in trust for herself, if she survived, 
or if not, for the second husband, Sc it appeared that 
he had married her from interested motives only, 
Sc there had been a divorce a mensd el ihoro for 
adultery on his part, the ct. settled the whole 
income of the £10,000 Consols on the wife, 
irrespectively of the question whether it had been 
by mistake or otherwise left out of settlement. — 
Barrow v. Barrow (1854), 5 De G. M. & G. 782 ; 
3 Eq. Kep. 149 ; 24 L. J. Oh. 207 ; 3 W. B. 122 ; 
43 E. It. 1073 ; sub nom. Barrow i\ Williams, 
Barrow v. Barrow, 24 L. T. O. S. 198, C. A. 

Annotations: — Refd. lie Ford (1863). 2 Now Rep. 349. 

Mentd. Re Cooke’s Trusts (1 887), 50 L. T. 737. 

5638. .] — Chetwvnd v. Ohetwynd, No. 

5780, post . 

5639. — -.]- -March v. March & Palumbo, No. 
5570, ante. 

5640. — -.]- -Wigney v. Wioney, No. 5004, 
post. 

5641. .] — (1) In exercising the power of 

varying settlements conferred by Matrimonial 
Causes Act, 1859 (c. 01), s. 5, the ct. must have 
regard not only to the rights Sc liabilities of the 
parties niter se , but also to the interests of society 
& public morality & relief will not be given to a 
person guilty of matrimonial misconduct unless 
such misconduct can be palliated. 

(2) The sum to be awarded to an injured 
husband by variation of settlements should be 
measured by what is necessary to give him means 
according to the scale to which he may have 
accommodated his mode of life, Sc this measure 
ought not to be disregarded for the purpose of 
7 >reventing the co-resp. obtaining a pecuniary 
profit from his adultery. There is no general rule 
that a co-resp. is not to be allowed to get any 
profit from his adultery ; but the ct. must exercise 
its discretion so as to promote virtue Sc discourage 
vice, Sc the fact that the guilty resp. & co-resp. 
have married may turn the scale in favour of a 
liberal allowance to petitioner, or against resp., 
but it will not justify the depriving resp. of every- 
thing beyond the bare necessities of life in the 
condition in which she has been brought up. 

(3) There is no power for the ct. in the exercise 
of its jurisdiction to make an order having a 
retrospective c fleet so as to recoup to a husband 
income of a fund settled by him which has been 
received by the wife after she had deserted him. 

A decree nisi for the dissolution of martiage was 
made on the petition of the husband, which was 
based on the ground that the wife had left him, 
Sc gone to America Sc obtained a divorce there, 
& subsequently married co-resp. there & cohabited 
with him, neither the divorce nor the marriage in 
America being such that it could be recognised 
by the law of England. Jt was alleged Sc admitted 
at the trial that petitioner had committed adultery 
before the presentation of the petition, Sc after- 
wards, & close up to the time of resp. putting in 
her answer. Petitioner did not go into the 
witness-box Sc offer any explanation as to his 
adultery, or submit himself to cross-examination. 
The decree was afterwards made absolute. There 


were no children of the marriage. Besp. had 
brought into settlement property yielding an 
income of about £2,200. Under the settlement 
resp. took the first life interest, & there was a trust, 
in default of issue of the marriage taking a vested 
interest, to pay the income of the trust fund to any 
husband surviving the resp. during his life. Besp. 
was also entitled to a protected life interest in 
certain funds under her father’s will subject to her 
mother’s life interest. Petitioner had brought into 
settlement property yielding an income of about 
£400. Besp. took the first life interest in this fund 
under the settlement. Petitioner had from other 
sources an income of about £250 a year. Petitioner 
applied for variation of the settlements : — Held : 
resp.’s interest in petitioner’s settlement ought to be 
extinguished ; but having regard to the conduct 
of petitioner, the ct. ought not under the discre- 
tionary power vested in it by Matrimonial Causes 
Act, 1859 (c. 01), s. 5, to vary the resp.’s settlement 
in his favour. — Constantinidi v. Constanttnjdt 
Sc Lance, [1905] P. 253 ; 74 L. J. P. 122 ; 93 L. T. 
051 ; 54 W. It. 121 ; 21 T. L. B. 051 ; 49 Sol. Jo. 
034, 0. A. 

Annotations : — As to (i) Apld. Evans v. Evans & Elford, 
[1906] P. 125 ; Hines v. Hines & Burdett, [1918] P. 364 ; 
La Torriore e. La Terrier© & Grey (1920), 124 L. T. 575 ; 
Tiekner r. Tickner, (1924J P. 118. Refd. Tulk r. Tulk 
(1906), 23 T. L. It. 120 ; ('raven v. Craven & Robinson 
(1909), 26 T. L. K. 4 ; Pullen v. Pullen Sc Holding (1920), 
123 L. T. 203. Generally, Mentd. .lugger r. Jagger (1926), 
4 2 T. L. It. 315. 


5642. Interests of children.] — On an application 
for an alteration of the settlements under Matri- 
monial Causes Act, 1859 (c. 01), s. 5, the husband 
offered, if allowed to withdraw from settlement the 
moneys brought in by himself, to surrender his 
interest in favour of the child in the moneys settled 
by the wife, by reason of whose adultery the 
marriage was dissolved. The ct. refused the 
application, it not being satisfied that the proposed 
alteration would be for the benefit of the child. — 
Pococic v. Pocock Sc Barton (1808), 18 L. T. 338 ; 
10W. B. 712. 

Power of court to prejudice.] — See Nos. 

5598-5000, ante. 

5643. Remarriage of respondent with co-re- 
spondent — Ignorance of co-respondent that respon- 
dent’s circumstances might be altered adversely.] — 

(1) The marriage of petitioner & resp. was 
solemnised in 1870, Sc in 1872 a deed of separation 
was entered into between them, in which, amongst 
other things, it was arranged that resp., the wife, 
should pay petitioner during their joint lives an 
annuity of £100 a year out of the settled property. 
In 1874 the marriage was dissolved by reason of 
resp.’s adultery : — Held : on a revision of the 
settlements petitioner was not precluded by the 
deed of separation from asking for a larger allow- 
ance out of the wife’s settled property than that 
which was secured to him by the deed. 

A decree absolute for dissolution of marriage 
between petitioner Sc resp. was pronounced in 
July, 1874 ; in Dec. 1874, a marriage was solemnised 
between resp. Sc co-resp., who were ignorant of the 
fact that in the previous Nov. a petition had been 
filed for variation of the settlements made on the 
marriage of resp. with her previous husband : — 
Held: (2) there had been no unreasonable delay 
on the part of petitioner in applying for an altera- 
tion of the settlements ; (3) co-resp. must be taken 
to have known all the circumstances of resp., & 
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C. 

5642 i. Interests of children .] — On a 
petition by one who lias procured a 
decree absolute of divorce, to vary tho 
terms of an ante-nuptial settlement, 


the ct. will not make a variation, though 
consented to by the other party to tho 
marriage where the variation affect, s 
an infant interested under the settle- 
ment, if the ot. is not clearly satisiiod 
that tlie variation is advantageous to 


the infant, also, on such petition, the 
ct. should not, as a rule, allow variations 
so as to create interests in favour of 
wrongdoers. — B urns r. Burns, [19241 
1 W. W. K. 498 ; ID. L. H. 462.— 
CAN. 
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bis ignorance of the fact that those circumstances 
were likely to be altered to her disadvantage did 
not constitute a sufficient ground for the ct. 
refusing to deprive her of a portion of the property 
brought into settlement by her on her marriage 
with petitioner. 

(4) A wife’s property, yielding an income of 
£1,350 a year, was settled on herself for life for her 
separate use ; there was a covenant by the husband 
to appoint in favour of the wife the income arising 
from a certain sum, £8,000, in which he had a 
prospective interest ; the marriage was dissolved 
by reason of the wife’s adultery. The ct., in 
varying the settlements, relieved the husband of 
his covenant Ac allowed him, he having himself 
only an allowance of £100 a year, £300 a year out 
of the wife’s income, Ac £200 a year for the mainte- 
nance Ac education of the only child of the marriage, 
a son, until he attained the age of twenty-one. — 
Benyon v. Benyon Ac O’Oallagiian (1870), 1 
P. D. 447 ; 45 L. J. P. 93 ; 24 W. It. 950. 

Annotations: — As to (1) Apld. Gandy v. Gandy (1882). 
7 P. V. 77 ; Wilkinson v. Wilkinson (1803), 69 L. T. 450. 
Reid. Banbury v. Hunbuiy (1894), 70 L. T. 569 ; Bishop 
v. Bishop, Judkins r. Judkins, 11897] 1*. 138. As to (4) 
Refd. Blandford v. Blandford (1892), 67 L. T. 392 ; Mid- 
winter v. Midwinter (1893), 68 L. T. 262 ; Thom asset v. 
Thomassol, f 1894 J P. 295. Generally, Refd. Benyon r. 
Benyon & O ’Callaghan (1890), 59 L. J. P. 39. 

5644. Payment by respondent wife of costs of 
suit.] — Noel v . Noel, No. 5074, post. 

5645. Rights & liabilities of parties inter se.] — 

CoNSrANTINIDI V. CONSTANTJNIDI & LANCE, No. 
5041, ante. 

5646. Interests of third parties.] — Wigney v. 
Wjgney, No. 5015, ante. 

5647. Interests of public morality.] — Oonstantt- 
Nim v. Constantin] i>i Ac Dance, No. 5041, ante. 

D. What Orders will he Made. 

(a) Object of Orders. 

5648. Protection of interest of innocent party.] — 
The ct. will make no order respecting settled 
property under Matrimonial Causes Act, 1859 
(c. 01), s. 5, after dissolution of marriage by reason 
of the wife’s adultery, to deprive the husband of 
any benefit derived from the settlement. — 
Thompson v. Thompson A B arras (1802), 2 Sw. 
Ac Tr. 049 ; 32 L. J. P. M. Ac A. 39 ; 7 L. T. 390 ; 
9 Jur. N. S. 20 ; 11 W. R. 193 ; 104 E. R. 1150. 

5649. .]— Maudslay v. Maudslay, No. 

5081, post. 

5650. .] — The principle of the decisions on 

Matrimonial Causes Act, 1859 (c. 61), s. 5, is that, 
where the breaking up of the family life has been 
caused by the fault of resp., the ct. ought to place 
petitioner Ac the children in a position as nearly 
as circumstances will permit the same as if the 
family life had not been broken up. 

A wife, whose marriage had been dissolved on the 
ground of her adultery, had under her marriage 
settlement a power of appointment in her husband’s 
favour, if he should survive her, over a fund, which, 
apart from the exercise of the power, would upon 
her death have vested in the cliildren of the mar- 
riage, Ac this was the husband’s only interest in 
his wife’s property under the settlement : — Held : 
as it was reasonable to suppose that, if the family 
life had continued, she would have exercised the 
power in his favour, the income should, after her 
death, be paid to him during his lifetime. — II ar- 
topp v. IIartopp Ac Akhurst, [1899] P. 65 ; 08 
U J. P. 33 ; 80 1,. T. 297 ; 15 T. L. R. 108. 
Annotations Refd. Blood v. Blood, 11902] 1\ 78; Lorri- 
man r. LorrJman & Clair, [1908J P. 282. 

5651. Not punishment of guilty party.] — Wigney 
v. Wigney, No. 5004, post. 


5652. Benefit of parties & issue.] — Thomson v. 
Thomson Ac Rodschinka, No. 5590, ante. 

5653. Retention of parties in same position as 
before dissolution.] — (1) The main object Ac intent 
of the legislature in giving the Divorce Ct. power t-o 
vary marriage settlement s is to place the parties 
in the same xiosition, as far as possible, as if the 
marriage had not been put an end to through the 
fault of one of them. 

(2) Where a marriage settlement gives an 
innocent party to it the power, if survivor, of 
appointing a portion of his or her settled fund in 
favour of a second spouse Ac the children of a 
second marriage, the ct. in varying such a settle- 
ment under the powers of Matrimonial Causes 
Act, 1859 (c. 0J), will, although issue of the first 
marriage exists, permit the immediate exercise 
of such a power in the lifetime of the guilty party 
to an extent in the opinion of the ct. not, having 
due regard to all the facts, detrimental to such 
existing issue.— Hodgson Roberts v. Hodgson 
Roberts Ac Whitaker, [19001 P. 142 ; 75 D. ,T. P. 
48 ; 94 L. T. 021 ; 22 T. 1,. R. 395. 

(h) Extinction or Modification of Guilty Party's 
Interest in Settled Funds. 

5654. Interest in property brought in by innocent 
spouse — Respondent husband.] — Roynton v, 
Boynton, No. 4782, ante . 

5655. .] — The wife divorced her 

husband on the grounds of cruelty As adultery. 
The decree nisi was pronounced in Dec. 1891, Ac 
the decree absolute on Nov. 22, 3892. Petitioner 
was ordered to have the custody of the three 
children of the marriage. A settlement of the 
wife’s property was made in 1877, upon the 
marriage, Ac no contest arose as to the extinguish- 
ment of all interest of resp. thereunder. By a 
post-nuptial deed, executed in 1878, resp. brought 
propert y into settlement. Under that deed resp. 
took the first life interest, subject to an annuity 
of £300 a year payable to petitioner until her death 
or remarriage, Ac after his death the property was 
to go to resp.’s cliildren by petitioner or by any 
future wife, as he should appoint, Ac in default of 
appointment, it was to be equally divided among 
all his children by petitioner or any future wife. 
He was also empowered to raise a sum of £4,000 
upon mtge. of his life interest, Ac there was also a 
proviso empowering him, under certain conditions, 
to appoint the income accruing after his death to 
any future wife for life, Ac it gave him power to 
appoint new trustees. On Dec. 17, 1892, resp. 
married again, after executing, on the previous 
day, a settlement substantially in favour of his 
second wife, Ac exercising his power of appointment 
under tlic post-nuptial deed of 1878 in favour of 
the child or children, if any, of liis second marriage, 
to the exclusion of the three children of the first 
marriage. On Dec. 23, 1892, being the last day 
limited by the rules, petitioner filed a petition to 
vary the ante-nuptial settlement of 1877, Ac, on 
Jan. 39, 1893, amended that petition by including 
tlie post-nuptial settlement of 1878. On Feb. 14, 
1893 resp. was served, under an order for sub- 
stituted service obtained on Feb. 7, with the 
petition as amended, Ac lie subsequently entered an 
appearance thereto, Ac filed an answer, objecting 
to any Variation of the post-nuptial settlement. 
Resp., during the year 1888, charged his life interest 
under the deed of 1878 with various sums advanced 
to him. In Mar. 1891, resp. was adjudicated 
bkpt., Ac in Sept. 1892, his life interest under the 
settlements of 1877 Ac 1878 were sold by auction 
by the trustee in bkpey., the purchase being 
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completed on Dec. 30, 1892. The conditions of 
sale contained a notice of the divorce Sc consequent 
possible application to vary the settlements. The 
trustees of the settlement of Dec. 10, 1892, were 
represented at the reference before the registrar, 
who recommended that all interest of resp. in the 
property comprised in the settlement of 1877 
should be extinguished, & that his powers of 
appointment under the deed of 1878 should also 
be extinguished. Upon motion to confirm the 
registrar’s report, the ct. confirmed the first 
recommendation, but ordered that the powers of 
appointment under the deed of 1878 should be 
extinguished only t-o the extent of leaving the 
children of the first marriage to take as if there 
had been a default of appointment, Sc, that this 
extinction should only operate during petitioner’s 
life or until she married again.- — Nevill v. Nevill 
(1893), 69 L. T. 463. 

5656. .] — Poll Alin v . Pollard, No. 

5678. post . 

5657. .] — Pet itioner, a widow with one 

child by her first husband, settled, upon her 
marriage, certain property producing an annual 
income of about £750, upon trust to pay the 
income to herself for life ; then to her husband, 
resp., for Ids life, & in the events which happened, 
with remainder to her only child, if lie should 
attain twenty-one, with ultimate remainder to 
petitioner. Petitioner obtained a decree absolute 
dissolving her marriage, &, in her petition to vary 
the settlement, she prayed that rosp.’s life interest 
in the trust funds should be extinguished ; Ac, 
further, that the trustees should be ordered to pay 
to her a sum of £1,000, or such other sum as the 
ct. should direct, to cover the costs Sc other 
incidental & additional expenses of petitioner, 
arising out of resp.’s misconduct. The registrar 
reported in favour of the first, but submitted in 
regard to the second part of the prayer, that, as 
it would be to some extent pre judicial to the child’s 
interests, no order ought to be made directing any 
payment out of the corpus of the fund until the 
infant was represented. Upon motion to vary 
the registrar’s report, the ct. ordered an adjourn- 
ment, so that the infant might be represented, Sc 
thereupon made an order extinguishing resp.’s 
interests, Sc directing the trustees to raise Sc pay 
to petitioner a sum of £450 to cover costs, including 
the costs of the application. — .Douglas v. Douglas 
(1896), 74 L. T. 384. 

5658. Respondent wife.] — Noel v. Noel, 

No. 5674, post. 

5659. Interest brought in by guilty spouse — 
Partial extinction — Immediate income given to 
children.] — Beauchamp v. Beauchamp Sc Watt 
(1904), 20 T. L. R. 273, C. A. 

5660. Small income.] — Dissolution of a 

marriage having been decreed on the wife’s 
petition, an order was made under Matrimonial 
Causes Act, 1859 (c. 61), s. 5, extinguishing the 
life interest of the husband in settled property, 
the whole of which was brought into settlement by 
him Sc the income of which amounted to £45 a 
year, there being one child of the marriage who had 
not attained a vested interest : — Held : the order 
made was not only a legitimate order, but the best 
one possible that could be made in the interests 
of the wife Sc child. — K aye v. Kayp: (1902), 86 
L. T. 638 ; 50 W. R. 499, C. A. 

5661. Interest in property brought in by both 
parties — Trusts of property of guilty husband not 
varied.] — By settlements made before & after the 
marriage £724 Consols, the property of the husband, 


Sc £700, Sc also some leaseholds, the property of the 
wife’s father, were settled upon the wife for life, 
Sc after her death on the husband for life, Sc after 
the death of the survivor upon the children of the 
marriage. The ct. after a decree absolute for 
dissolution of marriage at the suit of the wife, 
made an order, under Matrimonial Causes Act, 
1 859 (c. 61 ), s. 5, that the trustees of the settlements 
should deal with the proceeds of the property 
which came from the wife as if the husband was 
dead at the date of the decree absolute, but as to 
the £724 settled by the husband, refused to alter 
the settlement. — Johnson v. Johnson (1861), 31 
L. J. P. M. & A. 29. 

5662. Trust of property of guilty wife 

modified — To provide maintenance for child.] — 

March v. March Sc Palumbo, No. 5576, ante. 

5663. .] — After final decree dis- 

solving the marriage upon the ground of the 
adultery of resp. with co-resp. petitioner presented 
a petition for variation of two settlements executed 
in 1882 in contemplation of the marriage. 
Substantially, the settlements gave the wife a first 
life interest in half the income of the fund brought 
into settlement by herself , Sc further conferred upon 
her conditional benefits in certain contingencies, 
the principal one being that, upon the death of 
resp.’s mother, now aged about seventy, resp.’s 
income would be immediately increased from about 
£360 to about £050 a year. There was also a 
power of appointing new trustees by petitioner Sc 
resp. during their joint lives, Sc by the survivor of 
them during his or her life. The registrar recom- 
mended, as to the property brought into settle- 
ment by petitioner, that the whole of the wife's 
interest Sc powers should be extinguished ; Ac as 
to the property brought into settlement, by resp.. 
that, the terms of the settlement should be varied 
by ordering the trustees to pay £50 a year to 
petitioner for the maintenance & education of the 
infant child of the marriage during her minority, 
Ac after twenty-one to the said child ; Sc that upon 
the death of resp.’s mother the allowance for the 
child should be increased to £150 a year. Further, 
that resp.’s power of appointment amongst the 
children or remoter issue of the said marriage 
should be extinguished. It was left for the ct. 
to say whether her power of appointing, or joining 
in the appointment of, new trustees should be 
extinguished as prayed by petitioner. The 
registrar refused to take into account the groat 
probability of the husband’s promotion in the 
ollice held by him in Her Majesty’s household, by 
which promotion, it was said, that his income would 
be increased by about the amount of income which 
would accrue to resp. on the death of her mother : 
Held: (1) the registrar was right in not taking 
the husband’s probable future promotion Sc 
consequent increase of salary into account ; (2) as 
the wife’s increase of income was a vested interest 
to which she was absolutely entitled in reversion, 
the registrar’s report as to the increased amount 
to be paid by resp. for the benefit of the child upon 
the reversion falling in was not unreasonable nor 
contrary to the practice ; (3) as the wife was 

still to retain an interest in the fund brought into 
settlement by herself, her right to appoint, or 
join in the appointment of, new trustees must be 
retained in her favour. — Turper v. T upper Sc 
Teiirell (1890), 62 L. T. 605. 

5664. Extinction subject to payment of debts — 
Debts incurred for upkeep of joint establishment.] — 
(1) The fortune of a wife was settled as to a part 
producing £950 a year on the husband for life, then 
on the wife for life ; as to the residue, producing 
£1,200 a year, on the wife for life, then on the 
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husband for life ; & after the decease of the sur- 
vivor, in default of children of the marriage, then 
as to the whole property on such trusts as the wife 
should by will appoint, & in default of appointment 
to the husband absolutely. There was no child of 
the marriage. The wife obtained a decree for 
dissolution of the marriage on the ground of 
adultery & cruelty. The husband had mortgaged 
his life interest for debts incurred in keeping up 
the joint establishment, <fc alleged that he had 
incurred other debts for the same purpose. The 
President of the Divorce Ct., upon the wife’s 
petition, made an order that the trustees of the 
settlement should stand possessed of all the funds 
upon the trusts which would be applicable thereto 
if the husband were dead, & had died in the life- 
time of the wife, & free from the ultimate trust in 
default of appointment, but subject to the wife 
undertaking to pay the charges made by the 
husband on the trust funds : — Held : the order 
must be affirmed, with this variation, that an 
account should be taken of all debts due from the 
husband incurred for the purpose of the joint 
establishment, & the wife must undertake to pay 
them. 

(2) Though the power given to the ct. of varying 
settlements is not given for the purpose of punish- 
ing the guilty party, but of making due provision 
for the parties, their conduct is to be taken into 
consideration in determining what provisions ought 
to be made for them respectively. 

(3) The judge has an absolute judicial discretion 
as to the provisions to be made for the parties 
respectively out of settled property, & the Ct. of 
Appeal will not interfere with that discretion, 
unless there lias been a clear miscarriage in its 
exercise.— WlONEY r. Wicinky (1882), 7 1*. D. 177 ; 
51 L. ,J. P. (50; 4(5 L. T. Ill ; 30 W. It. 722, 
C. A. 

Annotations As to (l) Consd. Dormer r. Ward, [19011 

I*. 20. As to (2) Consd. Ollier v. Ollier, l 191 4 J P. 240. 

An to (8) Refd. Oilier r. Ollier, 1 1914] 1\ 240. 

5665. Charges incurred before filing of 

petition.] — W ksney r. Wujnky, No. 5015, ante, 

5666. Certain acceleration of infant’s interest — 
Possible prejudice through petitioner’s exercise of 
power.] — Upon a petition to vary two post- 
nuptial settlements after decree absolute for 
divorce, it appeared that the whole property was 
in land, «fc that, if resp.’s interests were extin- 
guished, petitioner would, by virtue of a clause in 
one of the settlements, have power to call upon 
the trustees to raise forthwith a sum which, at the 
present time, would exceed the sale value of the 
whole of the settled property, A which would 
therefore, if exercised by petitioner, absolutely 
blot out all interests of the infant child of the 
parties under the settlements. The registrar 
notwithstanding this, recommended that resp.’s 
interests should be extinguished as if he were 
dead: — Held ; inasmuch as the child's interest 
was accelerated by the extinguishment of resp.’s 
interests, the child was there 1 by obtaining a certain 
gain, against an uncertain loss if petitioner should 
now exercise the power conferred upon her by the 
settlement. Report of the registrar contained. — 
Creaoh r. ( 'REACH (1896), 71 L. T. 430. 

(c) 'Variation , Postponement and Extinction of 
Powers of Appointment . 

5667. Power of appointment over fund — By con- 
sent — Refusal of court to carry out.] — The ct. 

refused to carry out alterations, in a settlement, 
agreed upon between the parties, whose marriage 
had boen dissolved, so as to extinguish the power 


of appointment given to resp. by the settlement, or 
to affect the appointment of new trustees. — 
Davies v. Davies & M‘Carthy (1808), 37 L. J. 
P. & M. 17. 

Annotations : — Consd. Oppenhcim v. Oppenheim (1884), 9 

P. D. (50 ; Busvile v . Bosvile & Craven (1888), 58 L. T. 

G40. 

5668. Continuance of part of settled income 

to respondent.] — (1) In a petition for variation of 
settlements after a decree of dissolution on account 
of the wife’s adultery, the registrar by his report 
recommended that the power of appointment over 
the fund given to the wife by the settlement should 
be extinguished, <fc that she should be deprived of 
the power of appointing or joining in the appoint- 
ment of new trustees. Petitioner had signified 
his willingness that resp. should continue to 
receive £100 a year out of £150 settled on her. 
The ct. confirmed the first of these recommenda- 
tions, but disallowed the second, on the ground that 
as resp. was to continue to receive an income from 
the fund she had an interest in the appointment 
of trustees. 

(2) An order extinguishing the power of appoint- 
ment of funds in the settlement, is an order made, 
within the words of Matrimonial Causes Act, 1859 
(c. 61), s. 5, “ with reference to the application of 
the whole or a portion of the property settled.” — 
Bosvile v. Bosvile & Craven (1888), 13 P. D. 
70 ; 57 L. J. P. 02 ; 58 L. T. 040 ; 36 W. R. 912. 

Animtation : — As to (1) Apld. Tupper v. Tupper & Terrell 

(1890), 02 L. T. (SC5. 

5669. Power of appointment in favour of 

children or remoter issue.] — Tupper v . Tupper & 
Terrell, No. 5003, ante. 

5670. .] — Beauchamp i\ Beauchamp 

& Watt (1904), 20 T. L. R. 273, O. A. 

5671. To leave issue as if default in appoint- 

ment- -Until petitioner’s death or remarriage.] — 
Nkvill v. Nevill, No. 5055, ante. 

5672. Power in favour of husband — Pre- 

sumption of future exercise of power.] — ULartopp 
r. Uahtopp & Akiiurst, No. 5050, ante . 

5673. Powei* in favour of husband & issue 

of second marriage — Husband’s petition — Interests 
of second husband postponed to those of issue of 
first marriage.]— Under a post-nuptial settlement 
a power was given to the wife, resp. in the suit, 
to appoint a life interest in the real & personal 
estate comprised in the settlement in favour of 
any future husband. There was one child, issue 
of the marriage, which was dissolved by reason 
of the wife's adultery : - -Held : the ct. liad pow T er 
under Matrimonial Causes Act, 1859 (c. 01), s. 5, 
to deal with the power of appointment possessed 
by the w T ife, to postpone the interests of the 
second husband to those of the child of the first 
marriage under the settlement. — Dveked v. 
Evered Graham (1871), 43 L. J. 1*. & M. 80 ; 
31 L. T. 101 ; 22 W. R. 845. 

5674. Exercise postponed until 

death of petitioner.] — A marriage had been dis- 
solved at the suit of the husband. By the mar- 
riage settlements the wife had certain interests in 
her husband’s property, & had also power to 
appoint a portion of her own property for the 
benefit of any husband she might marry after tho 
death of her late husband, & for the children of 
that marriage. She & her husband had at present 
about £400 a year each, but she was entitled to 
reversionary property of great value, & was 
liable to pay the costs of the suit : — Held : (1) half 
of the wife’s present & reversionary income must 
be given to the husband for himself & the two 
children of the marriage ; (2) her interest in her 
husband’s property must be extinguished ; (3) her 
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Sect, 22, — Proceedings ajicr decree: Sub-sect, 5, D, 
(c), (d) & (ehl 

powers of appointment in favour of a future hus- 
band & children must not take effect until after 
the death of her late husband ; (4) in varying the 
settlements the ct. must not take into considera- 
tion in her favour that she has to pay the costs of 
the suit.— Noel v , Noel (1885), 10 P. I). 179 ; 
54 L. J. P. 73 ; 33 W. R. 552. 

Annotations: — As to (1) Apprvd. Savary v, Savary (1808), 
79 L. T. 607. Distd. Constantinidi r. Constantinidi, 
[1905] P 253. Consd. Lorriman v, Lorriman & Clair, 
[1908] 1*. 282. As to (3) Consd. Novill v. Nevill (1893), 
69 L. T. 463. Folld. Branton Day v. Branton Day & 
Ersldno (1898), 78 L. T. 358. Consd. Hartopp v, Hartopp 
& Akhurst, [1899] P. 65. Generally, Reid. Bosvile v. 
Bosyile & Craven (1888), 58 L. T. 640; Meredyth v, 
Meredyth, [1895] P. 92 : Walpole v. Walpole & Goddard, 
[1901] P. 196 ; La Terriere v. La Terriero & Grey (1920), 
124 L. T. 575. 

5675. -.] — (1) Where under 
a marriage settlement a wife has power to resettle 
settled property in the event of surviving her 
husband & marrying again, &, having been 
divorced, has married co-resp. during her husband’s 
lifetime, the ct. may make an order preventing 
any resettlement on any husband married, or 
children born, during the husband’s lifetime. 

(2) The ct. will not make payment to a father, 
for maintenance of a child, conditional on the 
latter residing with the father & being under his 
control, on the ground that after sixteen the child 
may wish to reside with t he divorced wife. 

(3) Payment to a child of an annual sum after 
attaining majority to which he is not entitled 
under the settlement, will not be refused on the 
ground that he may receive larger benefits from 
the wife. — Branton Day v , Branton Day & 
Erskine (1898), 78 L. T. 358. 

5676. .] — Beauchamp v . 

Beauchamp & Watt (1904), 20 T. L. 11. 273, C. A. 

5677. .] — Williams v , 

Williams & Kilburn, No. 5587, ante, 

5678. Wife’s petition — Whether exer- 

cise postponed until death of respondent.] — A mar- 
riage was dissolved on the wife’s petition. There 
had been a settlement of property practically the 
whole of which came from the wife. The settle- 
ment contained a provision that after the hus- 
band’s death, if the wife married again she could 
appoint half the income to the second husband for 
life, & appoint half the capital among the children 
of the second marriage: — Held: the proper 
settlement to be made should extinguish the hus- 
band’s beneficial interest <fc powers of consent, etc., 
as if he were dead, but should not accelerate the 
wife’s power to resettle, which should only bo 
exercised on the death of the first husband. — 
Pollard v, Pollard, [1894] P. 172 ; 63 L. J. P. 
104; 70 L. T. 815; 6 Ii. 594. 

Annotations: — Consd. Ilartopp v. Hartopp & Akhurst, 
[1899] P. 65 ; Whifton v. Whitton, 11901] P. 348. Refd. 
Blood v. Blood, [1902] P. 190 ; Hodgson Roberts v, 
Hodgson Roberts & Whitaker, [1906] P. 142. 

5679. -.] — Whitton v • 
Whitton, No. 5600, ante, 

5680. — .] — Hodgson 

Roberts v , Hodgson Roberts & Whitaker, 
No. 5653, ante, 

Jurisdiction of court.] — See Nos. 5584, 5587, 

5673. 5675, ante, 

5681. Power of appointment of trustees — Ex- 
tinction of respondent’s power — By consent — 
Refusal of court to carry out.}— Davies v , Davies 
& McCarthy, No. 5667, ante, 

5682. Not where interest in fund re- 

tained by respondent.] — Bosvile v , Bosvile & 
Craven, No. 5668, ante. 


5683. *.] — Tupper v, Tupper & 
Terrell, No. 5663, ante, 

5684. Variation of powers — By consent of 

parties.] — The functions of the ct. in varying the 
provisions of a marriage settlement are not to 
punish the guilty party, but to i>revent, as far as 
it may think just & practicable, the innocent party 
being damaged, in a pecuniary sense, by the 
decree of dissolution. It will not deprive the 
father of the power of exercising parental judg- 
ment & discrimination with regard to his children, 
except so far as is inevitable from their remaining 
in the custody of their mother. Both parties 
desiring it, the ct. made an order varying the 
provisions of the settlement as to the appointment 
of new trustees. — Maudslay v , Maudslay (1877), 
2 P. D. 256 ; 47 L. J. P. 26 ; 38 L. T. 323. 
Annotations: — Consd. Oppenbeim v, Oppenheim (1884), 9 

P. D. 60 ; Bosvile v, Bosvile & Craven (1888), 58 L. T. 

640. Refd. Bishop v. Bishop, Judkins v, Judkins (1897), 

76 L. T. 409. 

Jurisdiction of court.] — See Nos. 5589, 5590, 

ante, 

( d ) Reconveyance to Parties of Settled Property, 

5685. Whether ordered — Child born — Between 
decree nisi & absolute — Fourteen months after 
separation — Dissolution on husband’s petition.] — 

On a petition for variation of settlements after a 
decree for dissolution of marriage by reason of 
the wife’s tadultery, where a child had been born 
between the date of the decree nisi & decree 
absolute, <fc fourteen months after the wife had 
eloped from her husband, the ct. refused to 
transfer funds in settlement to the parties free from 
the trusts of the settlement, & also refused to 
order an inquiry into the legitimacy of the child. — 
Pryor v, Pryor & Siielfoud (1887), 12 P. D. 
165 ; 56 L. J. P. 77 ; 57 L. T. 533 ; 35 W. R. 319. 

Annotations: — Consd. Evans v, Evans Blyth, [1904] 

P. 274. Refd. Douglas v, Douglas & Trevor (1897), 78 

L. T. 88 ; Russell r. Russell, [ 1 924 ] A. C. 687. 

5686. No issue of marriage.] — Where 

under a marriage settlement there is a limitation 
of the wife’s settled property in the event of failure 
of issue upon such trusts as she should by will or 
codicil appoint, &> in default of appointment to 
her absolutely if she survive the husband, but if 
she die in his lifetime upon trust for her next of 
kin, the ct. may, if she obtain a decree nisi without 
issue born, order the settled property to be recon- 
veyed to her freed from the trusts of the settle- 
ment. — Wynne v , Wynne (1898), 78 L. T. 796. 

Annotation : — Distd. Walpole v, Walpole & Goddard, [1901] 

P. 196. 

5687. No property brought in by re- 

spondent.] — M eredyth v , Meredyth & Leigh, 
No. 5603, ante 

5688. Settlement containing limita- 

tions in favour of petitioner’s next of kin.] — By a 

settlement on his marriage with resp. petitioner 
settled certain property upon trust to pay the 
income to himself until he should alienate, or 
attempt to alienate, his interest therein, or until 
some event should occur whereby the income 
should become payable to some one other than 
himself, or until his death, whichever should first 
happen. The second interest was given to resp. 
for her life or widowhood, &, there being no 
children of the marriage, there was an ultimate 
trust in favour of the next of kin of petitioner, 
but this ultimate trust was only to take effect 
after the death of resp. if she should have married 
again & again become a widow. In 1899 peti- 
tioner gave a certain undertaking in the Ch. Div. 
to the effect that he would apply forthwith to vary 
the settlement so as to vest the remainder of the 
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settled property in himself absolutely, & that he 
would in any event give a charge over all his 
interests under the settlement. After the decree 
absolute petitioner contracted a second marriage, 
& at the present time, were ho to die, the persons 
entitled to share in his estate under the Statute 
of Distributions would be the second wife, the 
mother, & a nephew & niece of petitioner, the 
last two being also beneficially interested in the 
mtge. of his interest in the settled property. 
Upon motion to confirm the registrar’s report 
upon the petition to vary the settlement & to 
order the reconveyance of the settled property to 
petitioner absolutely : — Held : this would be 
going too far, & the right order to make was simply 
to extinguish resp.’s interests in the settlement, 
so that subject to the engagement given by 
petitioner in the Ch. Div., petitioner’s resulting 
life interest in the settled property would become 
operative. — Walpole v. Walpole & Goddard, 
[19011 P. 19G ; 70 L. J. P. 49 ; 84 L. T. 727. 

5689. Whole fund settled by petitioner — 

Agreed terms not by division of income.] — By a 
post-nuptial settlement a husband assigned certain 
property to trustees on trusts to pay liirn the 
income during his life, or until he had incurred a 
forfeiture, & on a determination of his interest, 
to his wife for her life, with further discretionary 
trusts for the benefit of the husband’s next of kin, 
or for the benefit of a second wife, or the issue of 
a second marriage. The husband became bkpt., 
& by a compromise sanctioned by the Chancery 
Div. a portion of the fund was assigned to his 
trustee in bkpey., & his interest in the remainder 
was assigned to the trustees of the settlement. 
Subsequently the marriage was dissolved on 
account of the wife’s adultery, & on a petition for 
variation of settlements the registrar proposed that 
the trusts of the settlement should be extinguished, 
& that seven-twelfths of the fund should be paid 
to the husband, & five-twelfths to the wife. Both 
parties agreed to this, but the trustees of the 
settlement objected, & the ct. refused to sanction 
a division of the fund, but ordered that the income 
of five-tw T elfths of it should be paid to the wife, 
& that in all other respects the trusts of the settle- 
ment should remain in force. — Smith v. Smith & 
Graves (1887), 12 1\ D. 102; 50 L. J. P. 51 ; 
57 L. T. 375 ; 35 W. It. 459. 

5690. Settlement on innocent wife with 

restraint — Remarriage of wife.] — On their mar- 
riage both husband & wife brought property into 
settlement. The wife’s property was settled on 
her for life, with a restraint on anticipation. The 
wife obtained a decree dissolving the marriage, & 
remarried. She then presented a petition for 
variation of the marriage settlement. The regis- 
trar recommended that the property brought into 
settlement by husband & wife should be given back 
to them freed from all trusts : — Held : the report 
ought to be confirmed, & the restraint on anticipa- 
tion did not, even after petitioner’s remarriage, 
affect the power of the ct. to make the suggested 
variation. — Merton v. Merton (1900), 83 L». T. 
223. 

Annotation : — Apld. Morgan v. Morgan & Kirby, [1923] P. 1. 

5691. By consent of only living persons 
interested — Though Interests of persons unborn 
adversely affected.] — Where the only living persons 
who could be interested under the terms of a 
marriage settlement consented, the ct. upon the 
petition of the innocent settlor whose marriage 
bad been dissolved, & notwithstanding that the 
interests of unborn persons might bo adversely 
affected, ordered the trustees to reconvey to 


petitioner the whole of the settled property. — 
Morrissey v. Morrissey, [1905] P. 90 ; 74 

L. J. P. 11 ; 92 L. T. 470. 

Annotation : — Ref d. Churchward v. Churchward, [1910] 

1*. 195. 

On decree of nullity.] — See Sub-sect. 5, D. 

( g ), post. 

Jurisdiction of court over capital generally.] — 

See No. 5579, ante . 

(e) Application of Settled Property for Benefit of 

Children. 

5692. Application of part of income for children 
— Interest of guilty husband in wife’s property.] — 

Boynton v . Boynton, No. 4782, ante. 

5693. Income of guilty wile.] — (1) The ct. 

will require full information of the husband’s 
means when asked to vary the interest of the wife 
in her moneys in settlement in favour of the child. 

(2) Where the marriage had been dissolved by 
reason of the wife’s adultery, & she was entitled 
to a life interest in a sum of about £2,900 Consols, 
her own moneys in settlement, & the husband had 
scarce any income, the ct. ordered the trustees of 
the settlement to pay £20 per annum out of the 
life income of resp. to the paternal grandfather of 
the only child of the marriage, a daughter, for her 
use & benefit. — Webster v. Webster & Mitford 
(1802), 3 Sw. & Tr. 100 ; 1 New Pep. 109 ; 32 
E. J. P. M. & A. 29 ; 7 L. T. 040 ; 9 Jur. N. S. 
182 ; 11 W. I i, 80 ; 104 E. It. 3212. 

5694 . Not conditional on delivery-up 

by husband of wife’s jewels,] — T homas v. Thomas 
& Vignk, No. 5592, ante. 

5695. .] — March v . March & 

Palumbo, No. 5570, ante. 

5696. Annuity provided by husband.] 

— C ALLWELL V. O ALLWELL & KENNEDY, No. 4740, 
(Milo* 

5697. .] — The fact that, by 

reason of dissolution of a marriage in consequence 
of a wife’s misconduct, ail annuity provided by 
the husband will not be payable to the wife, <fe 
will be lost to the family is a detriment to the 
children, & a ground for compensating them out 
of the wife’s property brought into settlement.— 
Newall v. Newall & Platt (1898), 78 JL. T. 203. 

5698. Application of whole income for children 
— On respondent surviving petitioner.] — By a mar- 
riage settlement property wa»s settled upon the 
husband for life, then upon the wife for life, then 
upon the children of the marriage. The marriage 
having been dissolved on the ground of the adultery 
of the wife, who continued to cohabit with co- 
resp., the ct., under sect. 5 of Matrimonial Causes 
Act, 1859 (c. Cl), ordered that after the death of 
petitioner the settled property should, in the 
event of resp. surviving petitioner, be applied to 
the benefit of the children of the marriage as if 
resp. were dead. — Pearce v . Pearce & French 
(1801), 30 L. J. P. M. A. 382. 

5699. Whole property brought in by guilty 

wife.] — On the marriage of the parties, which 
marriage was subsequently dissolved by reason 
of the adultery of the wife, the father of resp. 
settled property, in the first place, for the benefit 
of his daughter for life, & then for the benefit of 
her husband, & on the death of the survivor of 
them, for the benefit of their children. No 
property was settled on behalf of petitioner. The 
ct. varied the settlement by ordering the whole 
income of the settled property to be applied during 
the joint lives of petitioner & resp. for the benefit 
of their children. The ct. has no authority to 
alter the destination of dividends due & payable 
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before the date of its order. — Paul v. Paul & 
Farquhar (1870), L. B. 2 P. & I). 03 ; sub nom . 
St. Paul v. St. Paul & Farquhar, 39 L. J . P. & 
M. 50 ; 23 L. T. 190 ; 18 W. B. J007. 

Annotation : — Retd. Novill v. Ncvill (1893), G9 L. T. 463. 

5700. Annuity payable after death of peti- 

tioner — Right of respondent surviving children pre- 
served.] — The ct. has no power to vary marriage 
settlements under Matrimonial Causes Act, 1859 
(c. 61), s. 5, unless it be for the benefit of the 
children of the marriage or of their parents. A 
petitioner’s father having covenanted to pay 
resp., after petitioner’s death, an annuity of £100 
during the joint lives of himself & resp., an order 
was made that after petitioner’s death the annuity 
should be applied for the benefit of the only child 
of the marriage ; but the ct. held that it had no 
power to deprive resp. of the annuity in the event 
of her surviving the child. — Sykes v. Sykes 
& Smith (1870), L. B. 2 P. & 1). 163 ; 39 L. J . P. <fc 
M. 52 ; 23 L. T. 239 ; 38 W. B. 984. 

Annotation : — Rofd. Thomson r. Thomson, [1896| P. 263. 

5701. Application for benefit of children & 
parent — Included in same order.] — March v . 
March & Palumbo, No. 5576, ante . 

5702. Children's interests secured — By guilty 
wife.] — Beauchamp v . Beauchamp & Watt 

1904), 20 T. I,. B. 273, C. A. 

5703. Evidence required — Of husband’s means.] 
— Webster v. Webster & Mitford, No. 5693, 
ant c. 

(f) Variation of Separation Deeds. 

See Part XI., Sect. 9, ante. 

{g) In Nullity Suits. 

5704. Reconveyance of property to parties.] — 

A marriage 1 having been annulled, the ct. ordered 
all the property of the alleged wife to be reconveyed 
to her freed from t he trusts of the settlement upon 
the alleged marriage. — A. v. M. (1884), 30 P. I). 
17S ; 54 L. J. P. 31 ; sub nom. Aldington 

(falsely called Mellor) v. Mellor, 33 W. B. 
232. 

Annotations Folld. Leeds v. Leeds (1886), 57 L. T. 373. 
Consd. lie Garnett, Riehardson v. Grtencp (1905), 74 
L. .1. Ch. 570. Reid. Smith v. Smith & Graves (1887), 57 
L. T. 375 ; Doniier r. "Ward, 11901 ) 1 *. 20 ; Churchward r. 
Churchward, 11910] P. 195. 

5705. .] — After a decree, declaring a mar- 
riage null, the ct., upon a petition for variation of 
settlements, made an order that the property 
brought into settlement should be reconveyed to 
the parties, in the proportion in which they had 
respectively contributed to the settled fund, & 
freed from all the trusts of the settlement. — 
Leeds v. Leeds (1886), 57 L. T. 373. 

A nnotation Refd. Smilh v. Smith & Graved (1887), 57 
L. T. 375. 

5706. Subject to deduction — Costs of peti- 

tioner & trustees.] — Without deciding whether an 
ante-nuptial settlement came to an end upon a 
decree absolute for nullity of the marriage being 
pronounced, the ct., being of opinion that all 
points affecting the settlement should be dealt 
with finally & forthwith, ordered that the interest 
of resp., husband, in the fund settled on behalf of 
petitioner, wife, should be extinguished, & that 
the fund settled by resp. should, subject to pay- 
ment thereout by the trustees of their costs & the 
costs of petitioner, be handed over to resp. — 


and Wife. 

Attwood (otherwise Pomeroy) v. Attwood, 
[1903] P. 7 ; 71 L. J. P. 129 ; 87 L. T. 750 ; 18 
T. L. B. 833. 

Annotations : — Consd. Re. Garnett, Richardson v. Green cp 

(1905), 74 h. .1. Ch. 570. Reid. Re Wo mb well’s Sottlmt., 

Clerko v. Menzles (1922), 127 L. T. 295. 

5707. .] — On an application by a wife who 

had obtained a decree of nullity, tho ct. ordered, 
under Mamed Women’s Property Act, 1882 
(c. 75), s. 17, the restoration to her of a sum of 
money standing in tho joint names of herself & 
her husband, both being members of the Jewish 
faith, which on the occasion of the marriage had 
been provided by the relations of the wife by way 
of so-called dower, being in fact a provision of 
separate estate for the wife. — Joseph (otherwise 
King) Joseph, [1909] P. 217 ; 78 L. J. P. 51 ; 
100 L. T. 864 ; 25 T. L. B. 439 ; 53 Sol. Jo. 400 ; 
previous proceedings , sub nom. J. (otherwise K.) 
v . J. (1908), 21 T.’ L. B. 622. 

5708. .] — The ct. on the application of 

resp., the wife, in a nullity suit, made an order 
varying an ante-nuptial settlement, by directing 
a transfer of the trust funds to her free from the 
trust. — S. v. S. (otherwise II.) (1910), 26 T. L. B. 
595. 

5709. Wife’s settled fund — Decree on husband’s 
petition — Annuity to husband for life ordered.] — 

K. v. E. (otherwise T.) (1903), No. 2376, ante. 

( h ) D\im sola ctncl dum sola ct casta Clauses . 

5710. Dum sola clause — Decree of nullity on 
wife’s petition.] — (1) By indenture of settlement 
dated June 8, 1891, & made between resp., peti- 
tioner, & trustees, resp., in consideration of tho 
marriage then intended between himself & peti- 
tioner, transferred to the trustees certain stocks, 
shares, & securities upon trust, inter alia , to pay 
the income arising therefrom to himself for life, 
then to petitioner, if she should survive him, for 
her life, whether covert or discovert , without power 
of anticipation, & if there should be no child of 
the intended marriage who should attain a vested 
interest, then in trust for resp. absolutely. The 
marriage having been annulled at the instance of 
the wife, she presented a petition to vary the 
settlement. The income of tlio wife, as found by 
the registrar, was £197, A that of tho husband 
£074 per annum. The ct. ordered that tlio matter 
be referred to one of the conveyancing counsel 
of the ct. to prepare a deed to provide for the 
placing in the 1 lands of trustees, to be appointed, 
a sum, which resp. was by this order directed 
to provide, sullicient to produce £100 per annum ; 
t hat this income be paid to resp. ; A that he be 
ordered to pay £100 a year to petitioner for her 
life dum sola vixerit . 

(2) The proper proceeding to obtain an allow- 
ance to a wife obtaining a decree of nullity on the 
ground of her husband’s incapacity is not by way 
of an order for variation of settlement, the settle- 
ment itself being avoided by the decree, but by an 
application for an allowance under Matrimonial 
Causes Act, 1907 (c. 12). 

(3) Semhlc : the contingency of tho means of a 
petitioner increasing after the order, «fc a conse- 
quent reservation of liberty to resp. to apply for a 
reduction in that event, is casus omissus in the Act. 
— Sharpe (otherwise Morgan) v . Siiarpe, [1909J 
P. 20 ; 78 L. J. 1\ 21 ; 99 L. T. 884 ; 25 T. L. B. 
131. 

Annotation : — As to (J ) Reid. Hall v. Hall, [1915] P. 105. 
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5711. Dum sola et casta clause — Discretion of 
court.} — There is nothing in an agreement, even 
assuming it to be a valid one, between a husband & 
wife that in proceedings by the husband for dis- 
solution of their marriage their marriage settlement 
shall in no circumstances be so varied as to deprive 
the wife of a certain portion of the income of the 
settled property that will have the effect of 
fettering the judicial discretion of the ct. as to the 
insertion of the dum sola ct casta vixerit clause in 
an order made for the dissolution of the marriage. 
— Woodcock v. Woodcock Sc Codesido (1914), 
111 L. T. 924, 0. A. 

5712. Dissolution of marriage — On hus- 

band’s petition.] — Ollier v. Ollier, No. 5399, 
ante . 

5713. Variation of separation 

deed.] — The husband Sc wife were married in 1884, 
Sc separated in 1889 under a deed, by which the 
husband paid his wife £200 a year without any 
dum casta clause. He afterwards found that she 
was living with co-resp. under petitioner’s name. 
He thereupon petitioned to have the marriage 
dissolved, Sc a decree nisi wtis pronounced, which 
was in due course made absolute. Upon petition 
to vary the post-nuptial deed:- -Held: the 
allowance to resp. should be reduced to £100 per 
annum , & this should be payable to resp. only 
dum sola et casta vixerit. — Saunders v. Saunders 
& Beck (1893), 09 L. T. 498. 

5714. On wife’s petition — Husband’s 

interest in wife’s fund extinguished.] — Gladstone 
v. Gladstone, No. 5422, ante. 

5715. Agreement between parties — Wife 

not to be deprived of part of income.] — Woodcock 
v. Woodcock A. Godesido, No. 5711, ante. 

(i) -4.9 to Heirlooms . 

5716. Heirlooms settled by respondent — Settled 
on petitioner for life remainder to issue.] — Beau- 
champ v. Beaucjiamf & Watt (1904), 20 T. C. K. 
273, C. A. 


(j) Extinction of Contingent Interests. 

5717. In absence of one of several —Contingency 
remote.] — Where there were five beneficiaries who 
might become entitled in a remote contingency 
to share in the settled fund, four of them consented 
to an order upon the trustees to repay the corpus 
of the fund to petitioner, but the fifth was some- 
where in the interior of Africa, & could not be 
communicated with ; the ct. made the order, 
extinguishing the interests of all live ; iV, as it 
further appeared that one of the trustees of the 
settlements had left this country, Sc his where- 
abouts could not be ascertained, the costs of the 
two trustees who had appeared upon these pro- 
ceedings were allowed out of the settled fund, in 
his absence, as if he had joined with them. — 
Stoker v. Stoker (1891), 71 L. T. 704 ; 0 R. 053 ; 
subsequent proceedings , 11 R. 018. 

5718. Interests of persons unborn.] — Morrissey 
e. Morrissey, No. 5091, ante. 

(k) Payment of Costs out of Settled Funds. 

See Sub-sect. 5, G. (<7), post. 


F. Amount Ordered to be Settled. 

5719. Amount of charges on income.] — (1) In 
determining the settlement to be made out of the 
income of a person who is ordered to make a settle- 
ment under the Divorce Act, 1857 (c. 85), it must 
he ascertained what the person ordered to settle 
receives after keeping down all charges on the 
income. 

j. — vol. XXVI T. 


(2) In ordering a settlement to be made under 
sect. 45 of the Act, the ct. has jurisdiction to take 
into account any property to which a guilty wife 
is entitled in reversion, & it is proper so to do. 

(3) Although, in principle, it is not desirable to 
make a child, even of a wife who has miscon- 
ducted herself, independent of his parent, by 
ordering his allowance for maintenance & educa- 
tion, under Matrimonial Courses Act, 1857 (c. 35), 
s. 45, to continue after he has attained his majority, 
yet, under special circumstances, it is proper 
that the provision should not be made to cease 
on the happening of that event. — Savary v. 
Savary (1898), 79 L. T. 007; 43 Sol. Jo. 170, 
C. A. 

5720. Where wife guilty — General rule — Scale to 
which husband has accommodated mode of life — 
Although co-respondent obtains advantage through 
his adultery.] — Constant! nidi v. Constant! nidi 
Sc Lance, No. 5041, ante. 

5721. Wife’s fund exceeding husband’s 

fund — Provision for child.] — Benyon v. Benyon 
Sc O’Callaghan, No. 5013, ante. 

5722. No issue.] — Farrington v. 

Farrington Sc Schooled, No. 5704, post. 

5723. No property brought in by wife.] — 

Smith v. Smith Sc Graves, No. 5089, ante. 

5724. Where husband guilty — Bulk of unsettled 
property squandered by husband.] — Where a resp., 
husband, liad recently squandered the bulk of the 
property over which lie had free control, the ct. 
awarded to petitioner more than one-third of the 
income from the property which had been brought 
into settlement by resp. upon the marriage, Sc 
further ordered that, after res p.’s death, the 
award should be increased to more than one-half 
of that income, but limited dum sola vixerit. - 
B A SHALL v. Bakhat/l (1897), 70 L. T. 105. 

5725. Expenses of joint establishment borne 

by wife.] — Wootton - - Isaacson r. Wootton- 
Isaacson, No. 5712, post. 

5726. Effect of separation deed — Whether parties 
precluded from asking for larger allowance.] — 
Benyon v. Benyon Sc O’Callaghan, No. 50 13, 
ante. 


F. Review of Orders. 

5727. Power of court — “ In special circum- 
stances.”] — Gladstone r. Gladstone, No. 5122, 
aide. 

5728. .] — The power given to the ct. by 

Matrimonial Causes Act, 1859 (c. 01), s. 5, of vary- 
ing settlements after a final decree for dissolution 
of marriage is a power to be exercised once for 
all, Sc an order made under if is not liable to be 
varied on the ground of a change of circumstances 
since the date of the order. — Benyon v. Benyon 
(1890), 15 l\ D. 51 ; 59 L. J. 1\ 39 ; 02 L. T. 381, 
C. A. 

Annotations : — Consd- Arkwright v. Arkwright (1 8‘.)f>), 
73 Ij. T. 287. Refd. Allcard v. Walker (181)0), Go L. J. C'h. 
««(). 


5729. Mistake.] — The ct., upon the appli- 

cation of the testamentary guardians of an infant 
child of the marriage of petitioner & resp., directed, 
after various references to the registrar, that an 
order made in 1880, upon the consent of petitioner, 
resp., Sc trustees of the marriage settlement, be 
amended by extinguishing resp.’s interest in a 
portion of the settled funds ; Sc further directed 
that the costs of all parties be paid out of the said 
portion of the trust funds or the income thereof. 

There is jurisdiction in this ct., where it is clear 
that there has been a mistake — a common mis- 
take — of all parties in drawing up Sc making an 
order, to reconsider the matter (Jeune, P.). — 


M M 
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Arkwright v. Arkwright (1895), 73 L. T. 
287. 

5730. Failure of order to carry out 

Intention of court — Opportunity to parties to have 
matter reheard.] — After the decree dissolving the 
marriage of the parties had been made absolute, 
the ct. made an order under Matrimonial Causes 
Act, 1859 (c. 61), s. 5, varying the marriage settle- 
ments of the parties for the benefit of petitioner & 
his children. Per incuriarn the terms of the order 
did not precisely carry out the intentions of the ct. 
The ct. held that, following the practice of the 
t?t. of Oil., it was competent to it to amend the 
order without making an entirely new order, but 
giving the parties an opportunity of having the 
matter re-lieard if they desired.— Cavendish v. 
Cavendish A Rochefoucauld (186S), 38 L. J. 
i\ & M . 13; 19 L. T. 497 ; 17 W. R. 263. 
Annotation : — Reid. Arkwright v. Arkwright (1895), 73 L. T. 

287. 

5731. Rectification of deed under order — 

To comply with original direction — Removal of one 
of parties from Jurisdiction.] — The ct. has power 
to order the rectification of a deed of settlement to 
comply with its original direction, although one 
of the parties by remarriage has in the meantime 
become domiciled without the jurisdiction. — 
Rees v. Rees A Robertson (1908), 52 Sol. Jo. 
415. 

5732. What court will consider — Circumstances 
occurring after order.] — Gladstone v. Gladstone, 
No. 5422, ante. 

5733. .] — Benyon v. Benyon, No. 

5728, ante. 

5734. Mistake.] — Arkwright v. Ark- 

wright, No. 5729, ante. 

5735. Order varied on terms. 

By a post-nuptial settlement, executed in 1877, 
A acknowledged by the wife under Fines A 
Recoveries Act, 1833 (c. 74), property of the wife 
was settled upon trusts for the benefit of the 
husband A wife A the issue of the marriage : A 
the husband A wife covenanted for the settlement 
of the wife’s after acquired property. In Nov. 
1893, the marriage was dissolved on the ground of 
the adultery of the wife. In Dec. 1893, the hus- 
band presented a petition for variation of the 
settlement, setting out the funds subject to the 
trusts thereof ; A the wife by her answer admitted 
the same to be correct. On Apr*. 24, 1894, a con- 
sent order was made on the petition varying the 
settlement by directing payment of certain annual 
sums to the husband A the only child of the 
marriage. The wife, having married co-rosp., 
brought an action for a declaration that certain 
property which upon the petition for variation had 
been assumed by all parties to be bound by the 
settlement was not so bound. The ct. being of 
opinion that the properl y in question was not 
included in the settlement A that the terms of the 
order for variation had been agreed to by the 
parties under a common mistake, granted relief 
to pltf. but upon the terms that any application 
to the Divorce Ct. under Matrimonial Causes Act, 
1857 (c. 85), s. 45, for a further settlement upon 
the husband A child of the marriage should be 
dealt with in all respects as if it had been made 
before Apr. 24, 1894, A was being considered by 
the ct. on that day. — Allcard v . Walker, [1896] 
2 Ch. 369 ; 65 L. J. Oh. 660 ; sub nom. Allcard 
v. Walker, Pe Lucas, Walker v. Lupton, 74 
L. T. 487 ; 44 W. R. 661 ; 40 Sol. Jo. 499. 
Annotations : — Mentd. Treimiym* v. Pashleigh, 11908] 1 

Ch. 081 ; Camel 1 v. Harrinou, f 10] GJ 1 Ch. 328. 


O. Practice and Procedure . 

(a) The Application. 

See Matrimonial Causes Rules, 1924, rr. 71, 72. 

5736. How made — By separate petition — Though 
variation prayed in original petition.]— Where it is 
desired to obtain an order varying the marriage 
settlement, the petition for dissolution of marriage 
should contain a prayer respecting such settlement ; 
A before the decree is made absolute, a separate 
petition, setting out the settlement, should be filed, 
A served on resp., with eight days’ notice for 
appearance. — Gibbings v. Gibbings (1804), 10 
Jur. N. S. 1037. 

5737. Signature — Whether by petitioner’s solici- 
tor — Petitioner abroad.] — A petition for variation 
of settlements must usually be signed by petitioner, 
but the ct. will, under special circumstances, allow 
his solr. to sign it on his behalf. — Ross v. Ross 
(1882), 7 P. D. 20 ; 51 L. J. P. 22 ; 30 W. R. 384. 

5738. Who may apply — After death of petitioner 
— Guardian of children.] — The ct. will make an 
order [after a final decree of dissolution of marriage j 
varying the trusts of a marriage settlement on the 
petition of the guardian of the children of the 
marriage after the death of petitioner. — Ling v. 
Ling A Choker (1865), 4 Sw. A Tr. 99 ; 34 L. J. 
1\ M. A A. 52 ; 13 L. T. 251 ; 164 IS. R. 1453. 
Annotations : — Expld. Stanhope t\ Stanhope 0 886), 11 1*. J). 

103. Distd. Thomson v. Thomson & JUxJsrhinka, I189U] 

1*. 263. 

5739. — — .] — Petitioner, the hus- 

band, died after a decree absolute had been made 
to dissolve his marriage with resp. lie executed 
a will by which he excluded some of his children 
from participation in certain property over which 
he had a power of appointment under his marriage 
settlement, but thereby he secured to them a 
reasonable maintenance out of his general estate. 
The ct. whilst it extinguished the resp.’s life interest- 
in her husband's property, refused to compel her, 
out of her separate income A estate, which was not 
large, to increase the portions of such children, in 
order to place them more nearly on an equality 
with the other children. An exor. of a deceased 
petitioner cannot, as such, petition for an alteration 
of the settlements. The guardian of the minor 
children is the proper person to do so. — Smithe v. 
Smithe A Roupell (1868), L. TL 1 I’. A 1). 587. 

A n notation Distd. Thomson c. Thomson & Jtodschinku, 

1 1 896 J P. 203. 

5740. Personal representatives of 

petitioner.] — Smithe v. Smithe A Roupell, No. 
5739, ante. 

5741. .] — Thomson v. Thomson 

A Rodscihnka, No. 5596, ante. 

5742. — — Respondent — In dissolution suit.] — 
(1) Semble : the ct. lias power to entertain a 
petition for variation of settlements at the instance 
of the party through whose misconduct the 
marriage has been dissolved. 

(2) If a wife is in receipt of an allowance derived 
from funds settled by the husband, A if out of 
that allowance she keeps up their joint establish- 
ment, the husband is not entitled to a reduction 
of the wife’s allowance after she has obtained a 
divorce by reason of his cruelty A adultery.— - 
Wootton- Isaacson v. Wootton-Isaacson, [1902] 
1\ 146 ; 71 L. J. 1\ 80 ; 87 L. T. 147 ; 18 T. L. R. 
581. 

5743. In nullity suit — By consent of 

petitioner in suit.] — The ct. made an order for 
variation of the marriage settlement at the instance 
of resp. in a nullity suit, petitioner in the suit being 
stated to be a consenting party to the order.- 
Suart v. Suart (otherwise Hodgson), [101OJ 
P. 246 ; 79 L. J. P. 86 ; 54 Sol. Jo. 636. 
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5744-. Time for making — After decree nisi — 
Death of petitioner before decree made absolute.] — 

Grant v. Grant & Bowles & Pattison, No. 4505, 
ante . 

5745. Six months after decree absolute.] — 

Benyon v . Benyon & O’Callagiian, No. 5043, 
ante ^ 

5746. Five years after decree.] — Marsh v. 

Marsh, No. 5027, ante. 

5747. Nineteen years after decree — Juris- 

diction of registrar.] — Where a successful peti- 
tioner in a divorce suit has, after a long lapse of 
time [nineteen years], obtained leavo to present 
a petition to vary the terms of the marriage settle- 
ment, it is the duty of the registrar, notwithstand- 
ing the lapse of time, to hear A report upon the 
petition in accordance with Divorce Rules, r. 101. 
— Nicolas v . Nicolas A Graham (1 910), 89 L. J. 1\ 
95, C. A. 

A nnontations : — Consd. FyiTo v. Fyffe, [1920] P. 310. Refd. 
Scott v . Scott, ( 1 0 2 1 J 1’. 1 0 7 . 

5748. Affidavit in support — Verifying terms of 
settlement.] — (1) On an application for an order 
as to settled property, the settlement should be 
brought before the ct. upon affidavit, & the ct. 
upon consideration of the facts proved at Die trial 
will decide as to the order to be made. 

(2) Resp. who is served with a copy of a petition 
for dissolution of marriage, praying also for an 
order as to the settled properly, if he does not 
appear, is not entitled to notice of the application. 
— IIorne v . Horne (1801), 30 L. .1. P. M. A A. 200. 


(6) Service of Petition . 

See Matrimonial Causes Rules, 1924, r. 71. 

5749. Dispensation with service — Respondent & 
surviving trustee uncertiflcated bankrupts.] — Notice 
to official receiver.] — The ct. dispensed with service 
of a petition to vary a marriage settlement in a 
case where resps. A the surviving trustee of the 
settlement were both uncertilicated bkpts. A 
where notice of the application to dispense with 
service had been given to the Chief Official Receiver 
in bkpcy. — 8 NELLI no v. Snellinu (1890), 03 L. T. 
203. 


5750. 


.] — The ct. dispensed with 


service of a petition to vary a settlement, made on 
a marriage now dissolved, in a ease where resp. A 
one of the trustees were uncertiflcated bkpts. A 
the address of the trustee was not known, A 
where notice of the motion to dispense with service 
had been given to the chief official receiver in 
bkpcy. — Gordon v. Gordon, [1905] P. 90; 71 
L. J. P. 39 ; 92 L. T. 170. 

5751 . On trustee abroad — Service on co- 

trustee — No beneficial interest.] — The ct., while 
refusing to allow substituted service of a petition 
for variation of settlements upon a trustee resident 
in Australia, dispensed with sc r vie (3 upon him, it 
appearing that his co-trustee in England had been 
duly served, A that neither of the trustees was 
entitled to any beneficial interest in Die settled 
property. — Taylor v. Taylor (1892), 60 L. T. 207. 


(c) The Answer . 

See Matrimonial Causes Rules, 1921, r. 71. 

5752. Time for filing — Whether before or after 
decree absolute — Petition before decree absolute.] — 

(1) Petitioner who has obtained a decree nisi for 
dissolution of marriage cannot proceed with a 
petition to vary settlements until the decree has 
been made absolute ; A nothing done between the 
time when the decree is made absolute A the hear- 
ing of the petition to vary can affect the power of 
the ct. to vary the settlements. 


(2) Where the husband obtained a decree nisi 
for dissolution of the marriage A before the 
decree was made absolute filed a petition for 
variations of the settlements made on the marriage, 
under Matrimonial Causes Act, 1857 (c. 85), s. 5, 
the ct. ordered the wife to Ale an answer to the 
petition within one month after the decree nisi 
was made absolute A discharged the order directing 
her to file the answer before the decree nisi was 
made absolute. — Constantinidi v. Oonstantinidi 
A Lance, [1904] P. 306 ; 73 L. J. P. 91 ; 91 L. T. 
273 ; 20 T. L. R. 573 ; 48 Sol. To. 571, 0. A. ; 

subsequent proceedings, [1905] P. 253, C. A. 
Annotations : — As to (I) Expld. Clarke v. Clarke & Lindsay, 

11911] 1*. 180; Loraine v. Loraine & "Murphy, [1912] P. 

222. Consd. Morgan v. Morgan & Kirby, [1923] 1*. 1. 

Refd. Juggor v. J agger (1920), 42 T. L. K. 315. 

5753. -.] — Clarke v. Clarke A 
Lindsay, No. 5766, post. 

( d ) The Hearing . 

See Matrimonial Causes Rules, 1924, r. 71. 

5754. Who may be heard — Trustee of settlement 

- In support of petition.] — The trustee of a 

marriage settlement cannot be heard in support of 
an application to alter the settlement, but he may 
be heard in opposition to such an application. — 
Corrance v . Corrance A Lowe (1868), L. R. 1 
P. A D. 495 ; 37 L. J. P. A M. 41; 18 L. T. 535 ; 
16 W. R. 893. 

Annotations : — Refd. Graham r. Graham (1809), L. K. 1 

1\& I). 711 ; Ausdell v. Ansdell (1880), 5 P. D. 138; Dormer 

v. Ward, [1901] 1*. 20. Mentd. He Womb well's Settlmt., 

Clerke y. Menzics (1922), 127 L. T. 295. 

5755 . To oppose petition.] — Coit- 

rance v. Corrance & Lowe, No. 5754, ante. 

5756. .] — Smith v. Smith & 

Graves, No. 5689, ante. 

5757 . Infant beneficiary — Reversionary 

interest.] — Douglas v. Douglas, No. 5657, ante. 

5758. Third person served with petition — 

Appearance & pleading — No order to dismiss from 
proceedings.] — Petitioner, having obtained a decree 
absolute for a divorce from his wife, presented 
a petition for variation of the settlement made 
on their marriage. By the settlement a fund 
brought into settlement by applt., the wife’s 
mother, was settled upon trusts for the wife for 
life, tc then for the husband for life, with the 
usual limitations in favour of children of the 
marriage, subject to the foregoing trusts, in 
trust for applt. There were two children of the 
marriage under age, of whom petitioner had the 
custody* The petition for variation of the settle- 
n lent prayed that the ct. would direct the trustees 
to make to petitioner during the joint lives of 
himself & his former wife certain annual payments 
out of the income of the trust funds, & to make 
such further order in the matter as might be 
just. Petitioner caused to be served with the 
petition, among others, applt., who appeared 
thereto A put in an answer, to which petitioner 
put in a reply. Subsequently, when the matter 
came on for hearing before the registrar, petitioner 
applied to him that applt. should not be heard 
thereon, on the ground that she was not a person 
who had any legal or beneficial interest in the 
property in respect of which the application was 
made within Divorce Court Rules, r. 97. The 
registrar acceded to that application, & on appeal 
the judge affirmed his decision. On appeal against 
the judge’s order *• — Held ♦ petitioner not having 
obtained any order dismissing applt. from the 
proceedings on tlie petition 5 slie w&s* hiiving 
been made a part v thereto, entitled to be heard, & 
the order was therefore wrong A must be rescinded. 

Qu. .* whether applt. was entitled to be made 

mm2 
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Sect . 22 Proceeding* after decree: Sub-sect . 5, G. 
(d), (e), {f) <£* (<7 V ; sub-sect. 6, A. 

a party to the petition. — He Vivian (Loud) v. 
Vivian (Lady), [1909] P. 57; 78 L. J. 1\ 36; 

100 L. T. 168 ; 25 T. L. R. 157, C. A. 

Annotation : — Refd. Allport v. Allport (1909), 25 T. L. 11. 588. 

5759. Time for hearing — Whether before decree 
absolute.] — Constantinidi v. Constantinidi k 
Lanck, No. 5752, ante. 

5760. Rights of petitioner to have petition heard 
— After leave given.]— Fyffe v. Fyffe, No. 5485, 

ante. 


(e) Inquiry as to Legitimacy of Children. 

5761. Whether ordered — Child born between 
decree nisi & decree absolute — Fourteen months 
after separation of parties.] — Pryor v. Pkyok & 
Suelfokd, No. 50S5, ante. 

5762. .] — On a petition for variation 

of settlements after a decree for dissolution of 
marriage, where a child had been born between 
the date of the decree nisi k decree absolute, the 
paternity of which petitioner denied, the ct., on 
the application of petitioner, directed an issue 
to be tried to ascertain the status of the child, 
k postponed the further consideration of the 
variation of settlements until after the trial of 
the issue. — E vans v. Evans k Blytji, (1904] P. 
274 ; 73 L. J. P. 87 ; 91 L. T. 356 ; 20 T. L. K. 
516. 

5763. Undefended suit — Allegation by re- 

spondent wife.] — In the course of an undefended 
suit for dissolution of marriage presented by the 
husband, it appeared that resp. had made a 
written statement in the form of a let ter to peti- 
tioner as to the paternity of the only child, with 
the object of retaining its custody. Upon petition 
for variation of the marriage settlement, it was 
urged on behalf of the trustees of the settlement 
that resp.’s statement was inadmissible, & t-liat 
so important a matter as that of the legitimacy of 
the child ought not to be dealt with upon motion. 
The ct. thereupon adjourned the motion as to 
variation, k directed the official solr. to present, 
on behalf of the child, a petition for declaration 
of legitimacy. — Douglas v. Douglas & Trevor 
(1897), 78 L. T. 88. 

Annotation Consd. Evans r. Evans Blytb, [ 1 904 J 1\ 

274. 

Legitimacy proceedings.] — See, generally , Bas- 
tardy, Vol. III., pp. 369 ct s 

( / ) The Order. 

See Matrimonial Causes Rules, 1921, r. 71. 

5764. Motion to confirm registrar’s report — 
Within what time.] — (1) The wife’s income under 
a marriage settlement was about £ 1 ,050 a year. 
The husband’s income was about £600 a year, a 
part of which was derived from property of the 
wife. There were no children of the marriage. 
The marriage was dissolved on the ground of the 
adultery of the wife, who afterwards married eo- 
resp. The ct. varied the settlement by ordering 
the trustees to pay to the husband £300 a year 
during the joint lives of the husband k wife. 

(2) A motion to confirm a registrar’s report 
ordering a variation of a settlement after a decree 
for dissolution of the marriage need not be made 
within fourteen days after notice of the f ilin g of 
the report in the registry by petitioner. — Far- 
rington v. Farrington k Schooled (1886), 11 
P. I). 84 ; 55 L. J. P. 69. 

Annotation : — As to ( 1) Retd. Dormer v. Ward, [1901] 1\ 20. 

5765. Time for making order — After decree 
absolute.] — The ct. will not make an order as to 


the application of the settled property of the 
parties until after a decree nisi for dissolution of 
marriage lias been made absolute. — Horne v. 
Horne (1861), 30 L. J. P. M. & A. 111. 

5766. .] — The ct. has no jurisdiction 

either by itself or through its officers to hold any 
inquiry upon a petition to vary settlements until 
the decree for dissolution has been made absolute, 
k until that time resp. to the petition is under no 
obligation to answer it. — Clarke v. Clarke & 
Lindsay, [1911] P. 186; 80 L. J. P. 135; 105 
L. T. 1 ; 55 Sol. Jo. 535, C. A. 

Annotation : — Refd. Morgan t\ Morgan & Kirby, 11923] P. 1. 

5767. Giving effect to — By action for amount — 
In what division brought.] — Probate Div. having 
made a decree absolute for the dissolution of a 
marriage on the husband’s petition, made also an 
order that the trustees of the marriage settlement 
should pay an annual sum out of settled real 
property of the wife to the husband for the main- 
tenance of the infant child of the marriage. The 
husband having died, whereupon the widow 
became absolutely entitled to the settled property, 
a further order directed that the settlement 
trustees should pay the annuity to the guardians 
of the infant, k that the settled property should 
stand charged with the annuity. There were, 
in fact, at that time no trustees of the settlement. 
The annuity was subsequently declared to be 
perpetual. The guardian brought an action in 
the Oh. Div. against the widow, whose where- 
abouts was then unknown, claiming an account 
of the annuity ; a declaration that the same was 
a charge on the settled property, k that it might 
be raised by sale or mtge. ; appointment of new 
trustees of the settlement ; an order that deft, 
might execute all necessary instruments for giving 
effect to the charge ; k a receiver. At the trial 
it appeared that the parties had agreed that deft, 
should execute a deed securing the annuity on the 
settled property, k pltfs. did not press for further 
relief. The ct. ordered execution of the deed, but 
under the circumstances allowed no costs on either 
side, as the order now made might have been 
obtained by summary process in the Probate 
Div. — Blackett v. Blackett (1881), 51 L. T. 
427. 

5768. By vesting order.] — Where a vesting 

order was required to carry into effect an order 
for variation of settlements, the ct. exercised 
jurisdiction under Trustee Act, 1893 (c. 53), s. 35, 
k made a vesting order.— Stoker v. Stoker (1891 ), 
HR. 618. 


(g) Costs. 

5769. When allowed — Proceedings brought in 
wrong division.] — Blackett v. Blackett, No. 
5767, ante. 

5770. Liability of co-respondent.] — When in a 
suit for dissolution of marriage co-resp. is con- 
demned in costs, he is liable for tlie costs of 
petitioner k resp. incurred in obtaining an altera- 
tion of a marriage settlement. — Gill v. Gill k 
Hogg (1863), 3 Sw. k Tr. 359 ; 33 L. J. V. M. k A. 
43 ; 10 L. T. 137 ; 12 W. R. 808 ; 164 E. R. 1314. 

Annotations : — Apld. Irwin v. Irwin & Lnyard (1890), 69 

L. J. I’. 53. Refd. Blackball v. Blackball k Clark (1888), 

4 T. L. 11. 525. 

5771. .] — Stone v. Stone & Brownrigg, 

No. 5551, ante. 

5772. Whether paid out of corpus.] — A fund in 
ct. was settled to the separate use of a married 
lady for life , after her decease to her husband for 
life, with remainder to their cliildren. The 
marriage was dissolved, k the ct. of Divorce made 
an order under Matrimonial Causes Act, 1859 
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(c. 01), s. 5, directing that the fund should be dealt 
with as if the wife were then dead. Upon petition 
of the husband, the ct. directed payment of the 
future dividends to him, but in the absence of the 
persons entitled in remainder they refused to order 
the costs of the application to be borne by the 
corpus. The ct. has no jurisdiction to order the 
costs of any application to the Divorce Ct. to be 
paid out of the fund. — Pratt v. Jenner, Ex p. 
Jenner (1800), 1 Ch. App. 493 ; 35 L. J. Ch. 082 ; 
15 L. T. 138 ; 12 Jur. N. 8. 557 ; 11 W. R. 852, 
Li. JJ. 

5773. Costs of suit — & petition for variation 
— -Fund of petitioning wife.] — In a petition by the 
wife a decree was pronounced dissolving the 
marriage, & condemning resp. in costs. Resp. 
could not be found after the making of the decree, 
& there was no prospect of recovering the costs 
from him. Upon an application for variation of 
the marriage settlement, it appeared that the 
husband had brought nothing into the settlement : 
— Held : part of the funds included in the settle- 
ment might be applied to satisfy the balance still 
remaining unpaid of the costs of the suit & of the 
petition for the variation of settlements. — Hipwell 
v. Hipwell, [1892] P. 147 ; 01 L. J. P. 84 ; 07 
L. T. 390. 

Annotations : — Folld. Douglas r. Douglas (1896), 71 L. T. 

981. Refd. Hartopp v. Hartopp & A k hurst, [1899] 1*. 65. 

5774. Costs of petition for variation — By 

consent — Yearly allowance to children for life.] — 

The ct. sanctioned the payment, out of t he corpus 
of the settled property, of costs of the petition 
for variation of settlements, in a ease where a 
yearly allowance was to be made for each of the 
children during their lives, «Sc where*, all parties, 
including the trustees of the settlement, consent ed. 
— Hamilton r. Hamilton & Phalormo (1893), 
08 L. T. 407 ; 1 R. 500. 

5775. .] — Douglas v. 

Douglas, No. 5057, ante. 

5776. Costs of petition & trustees — Fund of 

respondent husband — Nullity suit.] — Attwood 
(otherwise Pomeroy) v. Attwood, No. 5706, 
ante, 

bill . Costs of trustees — One trustee not 

appearing — Whereabouts unascertainable.] — 

Stoker v. Stoker, No. blMfante. 

b77S, Costs of review — Occasioned by 

mistake.] — A rkwright v. Arkwright, No. 5729, 
ante. 


Sub-sect. 6.— Custody, Maintenance and 
Education of Children. 

A. Custody . 

(a) Jurisdiction of Court . 

Sec, now , Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193 ; Matrimonial ! 
Causes Rules, 1924, r. 73. 

5779. Child over sixteen.] — Blandford v. 
Blandfokd, No. 4234, ante . 


5780. .] — The ct. has power to make orders 

in a divorce cause respecting the custody, main- 
tenance & education of children during the whole 
period of their infancy, i.e. till they attain the age 
of twenty-one years. — T iiom asset v. Thom asset, 
[1891] P. 295 ; 03 L. J. P. 140 ; 71 L. T. 148 ; 42 
VV. R. 058 ; 10 T. L. R. 591 ; 38 Sol. Jo. 630, C. A. 

Annotations : — Distd. Stark v. Stark & Hitchins, [1910] P. 

190. Refd. Bishop v. Bishop, Judkins v. Judkins, [18971 

P. 138 ; He Muthicson (1918), 87 L. J. Ch. 445 ; B. t». B., 

11924 J P. 176. 

5781. Order against wishes of child.] — 

Stark v. Stark & IIitciiins, No. 4775, ante. 

(b) To Whom given . 

5782. Guilty father— -Idiot child— Intention of 
mother to put child in asylum.] — The ct. refused 
to order that a wife who had obtained a decree 
of judicial separation should have the custody of 
an idiot child which was jwoperly taken care of 
by the husband, where the custody was asked for, 
in order that it might be placed in an asylum for 
its own benefit, & not in order that the wife might 
have the solace of its society. Semble : an 
application for the custody of a child upon such 
a ground should be made to the Ct. of Ch. — 
Cooke v. Cooke (1863), 3 Sw\ & Tr. 248 ; 32 
J i. J. P. M. & A, 180 ; 11 W. R. 957 ; 164 E. R. 
1209. 

5783. Leading respectable life after re- 

marriage — Mother no longer a fit person.] — 

A decree for dissolution of marriage having been 
made on the wife’s petition on the ground of the 
husband’s adultery & cruelty, the custody of the 
children of the marriage was given to petitioner, 
& resp. was ordered to pay petitioner for her 
maintenance the sum of £75 a year. Petitioner 
took charge of one child, a girl of eleven years of 
age, but allowed resp. to retain the other, a boy of 
fifteen. Subsequently resp. applied to rescind 
or vary the order, & on an inquiry before the 
registrar it was shown that petitioner was no 
longer a lit person to have charge of her daughter. 
The ct. made an order transferring the custody 
of the daughter to the father, who had married 
again & was shown to be leading a respectable 
lift* but declined to reduce the amount of the 
wife’s permanent maintenance on the ground 
that it had not before it sufficient evidence on 
which to act. — Witt v. Witt, [1891] L\ 103 ; 00 
L. ,1. P. 63 ; 04 L. T. 121 ; 55 J. P. 181 ; 39 W. R. 
432. 

5784. Innocent wife.] — In a case in which the 
wife had obtained a judicial separation by reason 
of the desertion of her husband, the ct. ordered 
that the children of the marriage under the age of 
sixteen years should remain in her custody until 
further orders. — Mallinson r. Mallinson (1800), 
JL. R. 1 P. A I). 221 ; 35 L. J. P. & M. 84 ; 14 
L. T. 636; 14 W. R. 973. 

A mulatto ns : — Distd. ThornasKH v. Thomansut, [1894] P. 

295. Mentd. lie Andre WH (1873), L. It. 8 Q. B. 153. 

5785. Intending to bring up children in 

religion other than that of husband.] — Although 


PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (a). 

©. Custody given to husband by de- 
cree of judicial separation — Child born 
after decree — Ajjplicalion by wife for 
custody of .] — The decree In a suit for 
judicial separation gave the husband 
custody of the children of the marriage, 
naming them, & contained an under- 
taking by the wife not to claim at any 
time maintenance for herself bo long 
as the parties remained judicially 
separated : — Held : the Divorce Ct. 
had jurisdiction to entertain, & the 


wife was not precluded by the decree 
from making a subsequent application 
for an order against the husbund for the 
custody & maintenance of a child of the 
marriage born after the decree for 
which no provisions bud been asked 
for in the suit or made in the decree. — 
Brown v. Brown (1906), 4 C. L. li. 
595.— AUS. 

f. Death of petitioner before con- 
firmation of decree nisi .] — A wife, who 
had obtained a decree nisi for dissolu- 
tion of her marriage, & also an order 
for the custody of the cliildren of 


marriage, died before such decree had 
been conlirmed by the High Ct. : — 
Held : the ct. had no jurisdiction in 
these proceedings to make uiiy order 
os regards t he custody of the children. — 
BUTTERFJKLD V. BL’TTKRFIICL1> (1922), 
1. L. R. 50 Calc. 153.— IND. 

PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (b). 

g. Father— PrimA facie right .] — The 
father, if a proper person, cannot 
be deprived of bis legal right to the 
custody of his legitimate children of 



534 


Husband and Wife. 


Sect. 22. — Proceedings after decree: Sub-sect. 

(&), (<’), 

the wife may have obtained a decree of judicial 
separation, the ct. will not give her the custody 
of the children if she intends to bring them up in 
a religion different from that of their father, & 
different from that in which they have been 
educated during the cohabitation of their parents. 

A husband & wife having been Roman Catholics, 
the husband afterwards became Protestant, & 
placed the children at a Protestant school. The 
wife filed a petition for judicial separation, but 
withdrew it & returned to live with her husband 
on his promise that the children should be educated 
as Roman Catholics. He broke the promise, & 
she subsequently filed another petition & obtained 
a judicial separation. Upon an application by 
the wife for custody of the children that they 
might be educated as Roman Catholics, the ct. 
rejected the application, <fc gave the custody to a 
third person with full access by both parents.- 
D’Alton v. IVAl/TON (1878), 4 P. D 87 ; 47 

5786. Third party— Both parents unfit.] — ( L ) After 
a decree absolute had been pronounced for the 
dissolution of a marriage on the ground of the 
husband’s adultery and cruelty, applications were 
made for the custody of the infant children of the 
marriage by their father A mother, & by third 
persons, who had been allowed to intervene for 
the benefit of the children. The ct. being of 
opinion that neither the father nor the mother 
were, according to the evidence given at the hear- 
ing of the cause, fit to be entrusted with the care 
& custody of the children, gave the custody of 
them to the interveners, relatives of the husband, 
but directed that the parents should be allowed 
reasonable access. (2) In making an order as to 
settled property under Matrimonial Causes Act, 
1859 (c. til), s. 5, the ct. will take into consideration 
the conduct of the parties, as well as their pecuniary 
position. A marriage having been dissolved by 
reason of the husband’s adultery & cruelty, an 
application was made for an order as to the settled 
property, under the Matrimonial Causes Act, 
1859 (c. 01), s. 5. The ct;. estimated the total 
income of the husband at £1,159, part of it being 
derived from settled property, to which the wife 
had contributed £3,000. It ordered that £200 
a year should be paid out of the settled property 
to the persons who were entrusted with the 
custody of the children of the marriage, for their 
maintenance <fc education ; & taking into con- 

sideration that the wife was not free from blame, 
& that she had contracted debts to the amount 
of about £3,000 previous to the separation, for 
which the husband was liable, <fc also the expense 
he had incurred by reason of the suit for dissolu- 
tion it ordered that £250 a year out of the settled 
property should be paid, during resp.’s life, to 
petitioner, dum casta et sola vixerit. — Chetwynd 
v. Ciietwynd (1805), L. R. 1 P. & D. 39 ; 35 

L. J. 1. & ^ M. 21 ; 13 L. T. 474 ; 11 Jur. N. >S. 
958 ; 14 W. R. 184. 

Annotations : -A e to {\ )Distd. Hamilton v. Hector (1871), 40 
i J ;. Yh to Apprvd. (Jonstantinidi v. Con- 

8fi3 - Refd. Gladstone r. 

T.L. , 'lt. 4 fiO(). 6V, “ r " % ' Me “‘ d - C ° niDS 

5787. Differences between spouses as to 

religion.] — D ’Alton v. D’At/ton, No. 5785, ante. 


5788. Death of parent having custody.]— 

Upon the death of the parent of a child who is 
entitled to the custody of it under a decree for 
judicial separation, the ct. has no jurisdiction 
under Matrimonial Causes Act, 1859 (c. 01), s. 4, 
to entertain an application by a stranger for the 
custody of the child. — Davis v. Davis (1889), 14 
P. D. 102 ; 58 L. J. P. 88. 

Compare Sect. 9, sub-sect. 3, A, (5), ante . 

Change of custody.] — See Sub-sect. 0, A. (d), 
post. 


( c ) What Court will Consider. 

See , now , Guardianship of Infants Act, 1925 
(c. 45), s. 1. 

5789. Evidence of cruelty — Return of finding of 
jury on trial of issues at assizes.] — The issues 
joined in a petition for a dissolution of marriage 
having been tried before a judge of assize, a certifi- 
cate of the finding of the jury was returned into 
this ct., & thereupon a decree of dissolution was 
pronounced. The ct. refused to receive the return 
as evidence of resp.’s cruelty to the children of the 
marriage in support of an application by petitioner 
for their custody, & was of opinion that it ought 
to have been confined to the finding of the jury 
upon the issues joined. No affidavits or other 
evidence being produced in support of the applica- 
tion for the custody of the children, the ct. 
declined to make an order. — Davies v. Davies 
(1859), 23 J. P. 551. 

5790. Effect of bringing up children in different 
custodies.] — Where, upon an application by a wife, 
who had obtained a sentence of divorce against 
her husband, for the custody of her children, the 
conduct of her husband appeared to be such as 
clearly to render it improper that lie should have 
the custody of the eldest child, a girl of eleven 
years old, the ct. made an order for the delivery of 
all the child it m (two of whom were under seven 
years of age) to the mother, holding it unnecessary 
to consider whether it would have made the same 
order with respect to the second child, who was a 
boy of nine years old, if his case had stood alone, 
as the effect of the children being brought up in 
different custodies would be likely to create 
factions in the family. 

The object of Custody of Infants Amendment 
Act, 1839 (c. 54), was to enable married women, 
who should be ill-treated by their husbands, to 
assert their rights as wives, without being re- 
strained by the fear of being separated from their 
children : for which purpose the Ct. of Oh. is 
invested by the Act with a discretionary power, 
which, by its inherent jurisdiction, it did not 
possess, of interfering with the common law right 
of a father to the custody of his children, such 
power varying in extent according as the children 
are under or above seven years of ago. — Warde 
v. Warde (1849), 2 Ph. 780 ; 12 L. T. O. S. 549 ; 
41 E. It. 1147, L. C. 

Annotations : — Consd. Be Win scorn (1 8G5), 2 Hem. Sc M. 
540: Smart v. Smart, [1802] A. C. 425. Reid. Be 
H alii day’s Estate, Kx p. Woodward (1852), 21 Ii. T. O. 8. 
17 ; Be Taylor (1876), 4 Ch. D. 157 ; H. v. Gyngall, [1803] 

2 Q. H. 232. 

5791. Interests of children — & parents.] — Suo- 
gate v. Suggate, No. 3203, ante. 

5792. Public policy — Application by alien 

father out of jurisdiction — Children British subjects 


whatever age. — Be Holmes (1862), 1 
Hyde, 99— IND. 

h. .] — To justify the ct. 

in giving the custody of children to a 
guilty wife very exceptional circum- 
stances must be shown. In this case 


the ct. declined to deprive a husban 
petitioner, who had divorced liis wdf 
for adultery, of his primd facie right t 
the custody of the children. — Van dej 
Veen v. Van dkk Veen, [1923] N. Z 
L. It. 794.— N.Z. 


PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (o). 

k. Interests of children .] — The in- 
terests of the children are the first 
consideration in determining who is to 
have charge of them. — A tkinson v. 
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by birth.] — Petitioner in a divorce suit, having 
obtained a decree for divorce against his wife, 
resp., on account of her misconduct, apjdied to 
have the custody of the two infant children of 
the marriage, a girl aged seventeen years, & a boy 
aged fourteen years. Petitioner was a German 
subject, who had resided in, & carried on business 
for many years in, England, & resp. was a lady of 
Dutch extraction. The children were born in 
England. The father had, since the outbreak of 
war, been repatriated : — Held : the children, 
being British subjects, should not be sent out of 
the jurisdiction, both on the ground of their 
interests & on considerations of public policy. — 
Uhlig v. TJhlig (1016), 86 L. J. P. 90 ; 116 L. T. 
647 ; 33 T. L. R. 63 ; 61 Sol. .To. 70, O. A. 

Compare Sect. 9, sub-sect. 3, A. (c), ante. 

(d) Change of Custody. 

5793. Change of custody — Who may apply — - 
Third party — On behalf of children.] — (1) The ct. 

views with disfavour an attempt to get up a 
charge of adultery against a husband, who has 
obtained a decree dissolving his marriage, by 
tracking him from place to place with a view to 
obtain an order depriving him of the custody of 
his children. 

(2) Where relations intervene in an application 
for the custody of a child, they do so at the peril 
of being condemned in costs, if t heir intervention 
is unsuccessful. 

(3) Semble : where a petitioner, the father, after 
a decree dissolving his marriage, is shown to be 
leading a notoriously dissolute life, the ct. will hold 
him disqualified to have the custody of his child. 

(4) An application for the dismissal of an appeal 
by applt. should be made to the full ct. <& not to 
the judge ordinary.— March r. March & Palumbo 
(1867), E. R. 1 P. & D. 437 ; 36 E. J. P. A M. 28 ; 
15 E. T. 363 ; subsequent proceedings , E. R. 1 
P. & D. 440. 

5794. — — Relations.] — After a 

decree of judicial separation in favour of the party 
in whose custody children of the marriage have 
been placed, the ct. may allow the intervention of 
any person in their behalf to. question the pro- 
priety of the continuance of such custody.- — 
Godricii v. Godricii (1873), L. R. 3 P. & T). 134 ; 
43 L. J. 1>. & M. 2 ; 22 W. R. 71 ; sub nom. 
Goderich v. Goderich, 29 L. T. 465. 

5795. Subsequent misconduct of father-- - 

Search for evidence with a view to deprivation of 
custody.] — March v. March & Palumbo, No. 5793, 
ante. 

5796. Mother no longer a fit person.] — 

Witt v . Witt, No. 5783, ante. 

(e) Practice and Procedure. 

5797. To what court application made — Custody of 
idiot child — Chancery Division.]— Oooke v. Cooke, 
No. 5782, ante. 

5798. Who may be heard — Third parties— For 
benefit of children.] — Chktwynd t\ Chetwynd, 
No. 5786, ante. 


5799. Interim orders — On petition only.] — 

Stacey v. Stacey, No. 2322, ante. 

5800. Presence of both parties.] — S tacey 

v. Stacey, No. 2322, ante. 

5801. Effect of order — Subsequent order in 
another suit — Whether retrospective.] — Whore the 
ct. granted a wife the custody of her children 
without limitation as to age, & subsequently in 
another suit defined the age of custody from 
sixteen to twenty-one : — Held : in a subsequent 
order for maintenance the judgment of the ct. was 
retrospective, & applied to the original order for 
custody. — Jeffries v. Jeffries (1907), 51 Sol. Jo. 
468. 

Enforcement of orders .] — See Sect. 23, post . 

5802. Appeals — To what court.] — An appeal 
from an order as to the custody of children made 
under Matrimonial Causes Act, 1859 (c. 61), s. 4, 
after a final decree for the dissolution of the 
marriage of the parents, must be brought to the 
full Ct. of Divorce, & not to the Ct. of Appeal. 

It appears to me that Matrimonial Causes Act, 
1859 (c. 61), s. 4, was intended to enable the ct. 
to make after final decree an order as to children 
which should have the same effect & be subject 
to the same rules as if it had been made before the 
final decree (Mkllisii, E.J.). — Gladstone v. 
Gladstone (1877), 2 P. D. 143; 25 W. R. 387, 
C. A. 

( / ) Costs . 

5803. Liability — Third parties intervening on 
behalf of children.] — Wiien a petition for the 
custody of children after a final decree of dissolu- 
tion is before the ct., persons, other than the 
parents, may intervene & bring before the ct. 
such facts as in their opinion the interests of the 
children may require. The form of such inter- 
vention will be by petition, & the interveners act 
at their own risk as to costs. — Ciietwynd v. 
Citetwynd (1865), 4 Sw. & Tr. 151 ; 34 L. J. P. M. 
it A. 130 ; 13 E. T. 197 ; 11 Jur. N. S. 958 ; 14 
W. R. 184; 1 64 E. It. 1 471 ; subsequent proceedings , 
E. R. 1 P. & D. 39. 

Annotation Reid. Godricii r. Godricii (1873), L. It. 3 
1*. D. 134. 

5804. Unsuccessful intervention.] — 

March v. March & Palumbo, No. 5793, ante. 

(g) Enforcement of Order. 

Attachment & committal .] — See Nos. 5934-5936, 
post. 

Peremptory order.]— *SVc No. 5909, post. 

B. Access. 

See, now , Suxireme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193 ; Matrimonial 
Causes Rules, 1924, r. 73. 

5805. Jurisdiction of court to order — Divorce 
court— Petition for dissolution dismissed.] — Sed- 
don v. Seddon & Doyle, No. 4991, ante. 

5806. .] — A divorce decree was made 

upon the petition of the husband on the ground 
of tho wife’s adultery ; <fe by the decree nisi it 
was ordered that the infant child should remain 
in the custody of petitioner until further order. A 


Atkinson (No. 3) (1891 ), 10 N. Z. L. R 
385,* — N.Z* 


i. 


.] — SOLEU V. SOLEH (1898) 


17 N. Z. L. R. 49.— N.Z. 


m. 


•. ] — 8 A LAM AN V. S ALAMAN 


U923J N. Z.L. R. 454.— N.Z. 

PART XIII. SECT. 22, SUB-SECT. 6.— 

A. (f). 

n. Liability — Husband petitioner — 


Obstructive conduct of wife. ] — A peti- 
tion by a husband for custody of his 
child was opposed by liis wife, who 
refused to deliver up tho child. Tiio 
wife was possessed of larpre independent 
means. Sc her obstructive conduct of 
the case resulted in her retaining tho 
custody of the child during five mouths 
while the petition was in ct. : — Held : 
petitioner was ontitlcd to expenses 
against resp. — Campbell v. Campbell, 
[1920] S. C. (J.) 31.— SCOT. 


PART XIII. SECT. 22, SUB-SECT. 6.— 

B. 

O. Jurisdiction of court to order — 
Question decided by court of parents' 
domicil.) — The marriago of two 
domiciled Danes was dissolved by 
decree under the Jaw of Denmark. By 
this decree tho custody of a son of the 
marriage was awarded to the father & 
access to tho child by the mother was 
refused. Thereafter both parents being 
resident in Scotland, the mother 
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Sect. 22. — Proceedings after decree: Sub-sect. 6, It. 

C. ; sub-sect. 7, A.] 

summons was taken out by the mother in tho 
Ch. Div. asking for an order under the Guardian- 
ship of Infants Act, 1886 (c. 27), that she might be 
allowed access to the child : — Held : the Divorce 
Ct. had full power to make orders as to access, &, 
whether there was also a discretionary power in 
the Ch. Div. or not, it would not be exercised in 
a case in which an order dealing with the matter 
had already been made by the Divorce Ct. — 
Manders v . Manders (1890), 63 L. T. 627 ; 7 
T. L. R. 149. 

5807. Chancery Division — When exercised.] 

— Manders v. Manders, No. 5806, ante. 

5808. To whom granted — Guilty mother — 
General rule.] — Clout v . Clout & Hollebone, 
No. 4805, ante. 

5809. Whether rule invariable.] 

— Where a decree for dissolution of marriage has 
been made on the ground of the adultery of the 
wife, k the infant children of the marriage have 
been given into the custody of the husband, the 
ct. is not precluded from making an order giving 
the divorced wife access to them, but as a general 
rule such an order will not be made. — Handley 
v. Handley, [1891] I\ 124; 55 J. P. 293; 39 
W. R. 97 ; 7 T. L. R. 74 ; sub nom. Davenport 
Handley v. 1) a' venpokt Handley k AVrougiiton, 
63 L. T. 535, C. A. 

Annotations : — Consd. U. r. 1*., f 1 5)1? f 1 1\ 17C. Reft!. 

Mundors r. Manders (185)0). 08 L. T. 027 ; Clarke v. Clarke 

& Lindsay (No. 1) (19J3), 67 So]. Jo. (Ml. 

5810. Daughter under 

sixteen.] — Stark v. Stark & Hitch ins, No. 4775, 
ante. 

5811. .] — Adultery by the 

wife ought not to be regarded for all time & under 
all circumstances as sufficient, to disentitle her to 
access to or even to the custody of her daughter, 
who is under sixteen. 

In dealing with such matters the ct. will have 
regard to the particular circumstances of each case, 
always bearing in mind that the benefit k interest 
of the infant is the paramount consideration, k 
not the punishment of the guilty spouse. 

Where a mother, guilty of adultery, had been 
divorced, k the custody of the only child of the 
maiTiage, a girl of eleven years of age, was given 
to the father, limited access to her daughter was 
given to the mother, the ct. being of opinion that 
in the circumstances of the particular case such 
an order was for the benefit k interest of the 
infant.— B. v. B., [1924] P. 176 ; 93 L. ,J. P. 84 ; 
130 L. T. 754 ; 40 T. L. R. 319 ; 6S Sol. Jo. 457, 
0. A. 

5812. Mother living in adultery — Boy 

of eight.] — Although the former rule that a guilty 
mother who has been divorced by her husband 
cannot be allowed access to the child of the 
marriage against the husband’s wish is no longer 
the law, the ct. has a discretion to permit such 
access. Where the child was a boy eight years of 
age, about to be sent to school, k the mother was 
living in adultery with co-resp., the ct. refused to 
order that she should be allowed access. — Clarke 
v . Clarke & Lindsay (No. 1) (1913), 57 Sol. Jo. 
644, C. A.; 'previous proceedings, [1911] P. 186, 
C. A. 


and Wife. 

5813. After marriage with co-respon- 
dent.] — -A divorced wife, resp. in a suit for disso- 
lution of marriage, applied by summons for access 
to the children of the marriage. Custody had 
been entrusted by the ct. to the father, who refused 
access to the mother. She had, since the decree 
was made absolute, married co-resp., k it was 
urged on her behalf that this removed the objection 
there might otherwise have been in the interests 
of the children to her being allowed access : — 
Held : the father’s refusal of access could not be 
said to be otherwise than in the interests of the 

children k must be upheld. — B v. B k 

T (1921), 126 L. T. 109 ; 37 T. L. R. 868. 

5814. Guilty father.] — PorE v. Pope 

(1902), 46 Sol. Jo. 762. 

5815. Both parents — Custody given to third 

party — Reasonable access.] — C iietwynd v. Chet- 
wynd, No. 5786, ante. 

5816. Full access.] — D’ Alton 

v. D’Alton, No. 5785, ante. 

5817. What court will consider — Interests of 

children.]— B v. B k T (1921), No. 

5813, ante. 

5818. .] — B. v. B. (1924), No. 5811, 

ante. 

5819. Costs of application — No previous refusal 
by parent having custody.] — AVhere the ct. had 
decreed a judicial separation in favour of the 
husband on the ground of cruelty, & tho wife 
afterwards applied on motion for access to some 
of the children of the marriage, & an order for 
access was made \ JIdd : the wife was not 
entitled to have the costs of the motion taxed 
against her husband, as he had not refused her 
access to the children since the date of the decree. — 
Bacon v. Bacon (1866), L. R. 1 P. & D. 167. 

Compare Sect. 9, sub-sect. 3, (J., ante. 

Provision for access in separation deed.J — See 
No. 2134, ante. 

C. Maintenance and Education. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 193 ; Matrimonial 
Causes Rules, 1924, r. 73. 

5820. Form of order — Payment “ so long as 
child remains in custody of payoe. ,, ] — M arch v. 
March k Palumbo, No. 5576, ante . 

5821. Security for maintenance — Power of court 
to order — Judicial separation.] — Upon a decree 
for judicial separation when the ct. has ordered 
a provision to be made for the children it has no 
power to order also that resp. shall secure the 
payment. — Hunt v. Hunt (1883), 8 P. D. 161 ; 
52 L. J. P. 98 , 31 W. R. 721. 

Annotation Consd. Twentynian v. Twenty man, 11 003 J 

P. 82. 

5822. Interim order — Pending inquiry as to re- 
spondent’s means — Respondent abroad.] — M oore 
v. Moore (1897), 41 Sol. Jo. 737 ; previous pro- 
ceedings (1896), 12 T. J u It. 221, C. A. 

5823. Matters affecting order — Separation deed — 
Covenant by wife not to sue for increased allow- 
ance.] — B ishop v. Bishop, Judkins v. Judkins, 
No. 5371, ante . 

5824. Nullity suit — Previous separation — 

Education of child by husband.] — Petitioner in 
1890 went through a form of marriage with resp., 


presented a petition to the Scottish 
cts. for access to the cliild “ in respect 
of her natural rights as his mother ” : — 
Held : the question of access having 
boon determined by tho ct. of tho 

f iarent’s domicil, the Scottish cts. 
lad no jurisdiction to entertain an 
application based on such grounds. — 


Wrstekqaard f\ Westergaard, 
S. C. 977. SCOT. 

p. To whom granted — Guilty mother. ] 
— Circumstances in which the ct. re- 
fused to ordain the father of a hoy 
seven years of age to allow the mother, 
who had boon divorced from tbe father 
for adultery, access to the boy, on the 


ground that it might bo prejudicial to 
the boy.— C. D. v. A. B. f [1908] S. C. 
737. — SCOT. 

PART XIII. SECT. 22, SUB-SECT. 6.— 

C. 

q. Dissolution suit by husband — 
Custody given to wife — Liability of 
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who had previously been married to petitioner’s 
brother, whom she had divorced. The parties 
lived together for some years, A a child was born 
of the union, whom petitioner was educating. 
In 1892 a deed was entered into by which resp. 
was provided for : — Held : (1) a decree of nullity 
should be granted ; (2) the case was not one in 
which any conditions as to securing an allowance 
for resp. A the child should be attached to the 
decree ; (3) resp. was not entitled to costs. — 

D’Etchegoyen v . D’Etchegoyen (1908), 25 
T. L. It. 85. 

5825. For what children orders will be made — 
Children under sixteen.] — Blandford v. Bland- 
poiti), No. 4234, ante. 

5826. Children under twenty-one.] — 

Thomasset v. Tiiomasskt, No. 5780, ante. 

5827. Duration of order — Whether after majority 
of child.] — Savary v. 8a vary, No. 5719, ante. 

Compare Sect. 9, sub-sect. 3, 13., aide. 


Sub-sect. 7. — Apportionment of Damages. 

A. How Apportioned. 

Sec , now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 189 (3). 

5828. To petitioner — Whole damages — In lieu of 
settlement on wife.] — Bent v. Bent & Footman, 
No. 5394, ante. 

5829. No issue — Respondent living 

with co-respondent.] — Evans v. Evans A Bird, 
No. 5850, post. 

5830. To enforce recovery from co- 

respondent — Undertaking to pay into court.]- 

The ct. 1 laving ordered damages to be paid into 
the registry, A proceedings in default being 
impracticable, as there was no one to institute 
them, the ct. ordered the damages to be paid to 
petitioner, lie undertaking to pay them into ct. — 
Byte r. CJyte & Mullineaux (1885), 10 1\ I). 
185 ; 31 W. R. 47. 

5831. Part of damages.J — The ct . directed 

the £5,000 damages awarded in this case to be paid 
to petitioner’s soli*. ; £1,000 to be paid by him to 
pet it ioner ; out of the residue an annuity of £120 
to be purchased for res p.’s life, to be paid to her 
“ dum casta vixerit ” with remainder to two of her 
daughters ; & the remainder to be invested in an 
annuity for these two daughters. — Forster v. 
Forster A Beuridge (18(53), 3 8w. A Tr. 158 ; 9 
L. T. 150 ; 104 E. It. 1231. 

5832. .] — A sum of £5,000 damages 

was apportioned by t he ct. as follows : £1,500 was 
settled on the youngest child of the marriage, 
aged five years, the only one remaining in 
petitioner’s custody ; £1,500 was given to peti- 
tioner A also his costs of the suit in addition to 
those which had been taxed against co-rcsp. ; 
the balance was invested in the purchase of a life- 


annuity for resp.. to be paid to her as long as she 
lived chastely A did not become the wife of co- 
resp. ; & in the event of her breaking either of 
those conditions, to be paid to petitioner. — 
Meyern v. Meyern A Myers (1870), 2 P. D. 254 ; 
46 L. J. P. 5 ; 35 L. T. 909 ; 25 W. It. 115. 

5833. Indemnity for costs.] — In a suit by 

a husband for dissolution of marriage a jury 
assessed the damages against co-resp. at £1,000, 
A co-resp. was condemned in costs. The ct. 
ordered the damages to be paid to petitioner in 
trust to pay thereout such costs as should not be 
recovered against co-resp., A to the residue in 
trust for the children of the marriage in equal 
shares, to be paid to them on attaining twenty- 
one. — Speddinu v. Spedding A Lander (1802), 1 
New Rep. 109 ; 32 L. J. P. M. A A. 31. 

5834. .] — In a suit by a husband for 

dissolution of marriage, the ct. refused to order 
any part of the damages assessed to be settled on 
the wife, but directed them to be applied, first, to 
the payment of such part of petitioner’s costs as ho 
could not recover from co-rcsp,, A subject thereto, 
to be settled upon the issue of the marriage. — 
Taylor v. Taylor A Wolters (1870), 39 L. J. P. 
A M. 23 ; 22 L. T. 140. 

A limitation : Reid. Handley v. Handley, [1891 J P. 121. 

5835. .] — Narracott v. Narracott 

A Hesketh, No. 4749, ante. 

5836. .] — Meyern v. Meyern A 

Myers, No. 5832, ante . 

5837. Settlement on wife — Whole damages — In 
lieu of maintenance — Dissolution of marriage.] — 

Latham v. Latham A Oetiiin, No. 53(58, aide. 

5838. Part of damages — Dum casta vixerit.J 

— Forster v. Forster A Berridge, No. 5831, 

ante. 

5839 . Or until marriage with 

co-respondent.] — Meyern v. Meyern A Myers, 
No. 5832, aide. 

5840. — .1 — Narracott v. Narra- 

cott A FIesketii, No. 4719, aide. 

5841. Settlement on issue — Whole damages — 
Reversion to petitioner.] — C. obtained a decree 
nisi for dissolution of marriage A damages assessed 
at £250. On motion to make the decree nisi 
absolute A to direct application of damages, the 
ct. directed all petit ioner's interest in the damages 
to be assigned by him to a trustee for the use of 
the only child of the marriage, A in case of the 
child’s death under twenty-one A unmarried, for 
(lie use of petitioner, A suspended the decree till 
such assignment should bo made. — Clark v. 
Clark A Bouck (18(51), 2 Sw. A Tr. 520; 31 
L. J. P. M. A A. <>1 ; 0 L. T. 059 ; 10 W. R. 810 ; 
104 E. R. 1098. 

5842. After payment of petitioner’s 

costs.] — S pedding v. Spedding A Lander, No. 
5833, ante. 

5843. .] — Taylor v. Taylor A 

Wolters, No. 5831, ante. 


husband for maintenance .] — A husband 
who has obtained a decree nisi for the 
dissolution of his marriage on the 
ground that his wife has not complied 
with a prior decree for restitution of 
conjugal rights, may be ordered to 
make payments for the maintenance 
of the children of the marriago the 
custody of whom has by the decree for 
dissolution of marriage been given to 
the wife. — H unter v. Hunter (1915), 
20 C. L. R. 47. — AUS. 

PART XIII. SECT. 22, SUB-SECT. 7.— 

A. 

r. Settlement on wife — dr illegiti- 
mate child — Whole damages — After pay- 


ment of petitioner's costs .] — Petitioner 
recovered from the co-respondent in 
the suit the sum of £1,000 damages He 
costs. There was one child of the 
marriage, a girl, & resp. gave birth to a 
male child 3 months after the decree 
nisi was pronounced. The jury recom- 
mended that the major portion of the 
damages should bo paid to resp. & 
her unborn child. On a motion by 
resp. for allocation of the damages 
petitioner asked that they be allotted 
between . & the child of the 

marriage -Held : after payment of 
petitioner's costs, less the amount of 
costs recovered from co-respondent, & 
payment of resp. & costs of the motion. 


A certain maternity & other expenses 
the residue of the fund should be 
paid to the Public Trusteo to bo in- 
vested in N. Z. Government inscribed 
stock, A the net incoino derived there- 
from should bo paid to resp., she 
maintaining 1 hereout her illegitimate 
child until in the judgment of the Public 
Trustee he was able to earn his own 
living, but not beyond the age of 21 
years ; & after the determination of 
such trust should bo paid to resp. for 
her own exclusive use till her death, & 
after her death the capital as well as 
the income of the fund should bo paid 
to the son. Power was reserved to the 
Public Trustee to apply from time to 
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Sect. 22. — Proceedings after decree: Sub-sect. 7, A ,, 
B,, C. & D. ; sub -sect. 8, A. cfc BJ] 

5844. Part of damages.] — Meyern v. 
Meyern & Myers, No. 5832, ante , 

5845. Annuity.] — Forster v, Forster 

& Berridge, No. 5831, ante . 

B. Variation of Order, 

See Matrimonial Causes Act, 1857 (c. 85), s. 33. 

5846. Petitioner put to expense after order — 
Petitioner’s share increased.] — After an order made 
for application of damages the ct. will not sanction 
any agreement between petitioner So co-resp., 
whereby the latter would be relieved from any 
part of what was due from him ; but where, after 
such an order, petitioner was put to further expense 
by apjreals So other litigation, the ct. varied the 
original order so as to allow petitioner to take a 
larger share of the damages, on the ground that 
the main intent of the original order had been to 
reimburse petitioner the whole expense to which he 
had been put. — F orster v. Forster So Berridge 
( 1865), 4 Sw. & Tr. 131 ; 34 L. J. 1\ M. So A. 88 ; 
12 L. T. 504 ; 11 Jur. N. S. 512 ; 164 E. 11. 1466. 

Annotations : — Consd. Dale v. Dole So Macdonell (1867), 

15 L. T. 595. Refd. Blandford v. Blandford (1892), 67 

L. T. 302. 

5847. After decree absolute — Income to wife 
dum casta — Application to insert et sola.] — Where 
the ct., on pronouncing the decree nisi, had 
directed the damages to be invested, So the annual 
income arising from them to be paid to resp. 
dum casta vixerit , So the decree had been made 
absolute : — Held : it was too late afterwards to 
apply to the ct. to amend the order by inserting 
in it, after the words “ dum casta,” the words 
“ et sola.” — Narracott v. Narracott So IIeskkth 
(1865), 4 Sw. So Tr. 76 ; 31 L. J. P. M. So A. 51 ; 
11 L. T. 750 ; 13 W. R. 506 ; 164 E. 11. 1444. 
Annotation : — Consd. Gladstone v. Gladstone (1870). 1 P. D. 

442. 

C. Practice and Procedure. 

5848. Time for application — Six months after 
decree nisi — By leave.] — Monsell v. Monsell So 
Cain, No. 4571, ante. 

5849. Time for making order — On decree nisi.] — 

Narracott v. Narracott So IIesketii, No. 5847, 
ante. 

5850. No issue — Respondent living 

with co-respondent.] — Where it was proved on the 
hearing of a petition, that there had been no issue 
of the marriage, So that at the time of the hearing 
resp. was living with co-resp., the ct. made the 
order for the payment to petitioner of the damages 
assessed against co-resp. part of the decree nisi, 
instead of postponing it until the decree absolute. 
— Evans v. Evans & Bird (1865), L. 11. 1 P. So D. 
36. 

5851. After decree absolute.] — It is com- 

petent to the ct. to make an order for the settle- 
ment of damages, after the decree nisi has been 
made absolute. — Bellinuay v. Bellingay So 
Thomas (1866), L. R. 1 P. So 1). 168. 

5852. .] — Monsell v. Monskih. So 

Cain, No. 4571, ante. 

5853. Notice of application — To co-respondent — 
Whether necessary.] — Monsell v. Monsell So 
Cain, No. 4571, ante. 

5854. Who may be heard on application — 

time with the consent In writing of 
resp., the capital of the fund or any 
paid, thereof towards the education, 
maintenance, or advancement in life of 


Assignee of petitioner’s interest in damages.] — 

Petitioner in a divorco suit having recovered 
damages against co-resp., a person claiming to be 
the assignee of petitioner’s interest in the damages 
applied at chambers for leave to intervene : — 
Held : the application must be refused. — Hunt v. 
Hunt So Cooper, [1804] P. 247 ; 63 L. J. P. 136 ; 
6 R. 659. 

5855. Infant children — On undertaking as 

to costs.] — Monsell v. Monsell So Cain, No. 4571, 

ante. 

D. Costs. 

5856. Costs in the cause.] — Meyern v. Meyern 
So Myers, No. 5832, ante. 

5857. Co-respondent condemned in costs — 

Application for apportionment after damages paid.] 

— Payment by a co-rcsp. of the damages found 
against him does not relieve him from liability 
for costs necessarily incurred afterwards in alloca- 
ting the damages in view of a variation of the settle- 
ments. — Irwin v. Irwin So La yard (1800), 59 
L. J. P. 53 ; 62 L. T. 612 ; 6 T. L. R. 200. 

5858. Costs of infants — Undertaking by solicitor 
— As condition precedent to being heard.] — 
Monsell v. Monsell So, Cain, No. 4571, ante. 


Sub-sect. 8. — Taxation of Costs. 

A. In General, 

See Matrimonial Causes Act, 1858 (c. 108), s. 13 ; 
Matrimonial Causes Rules, 1924, it. 84-90. 

5859. Principles of taxation— Against husband — 
Generally same as in other cases.] — The general 
principles of taxing costs against a husband in 
matrimonial cases are t he same as in other causes. 
The rule of the Ecclesiastical Cts. not to allow 
more than two counsel on taxation is not applicable 
where the evidence is oral in open ct. Where 
a London attorney conducts the suit, no expenses 
of a local attorney will be allowed on taxation 
against the husband. 

The costs in a divorce suit arc to be taxed as 
between party So party, not as between attorney 
So client ; the costs of sending close copies of pro- 
ceedings to the country attorney are not to be 
allowed ; the expense of sending the managing 
clerk of a country attorney to London to take 
care of the witnesses is not to be allowed. — 
Sugg ate v, Sugg ate (1859), 1 Sw. So Tr. 497 ; 1 
L. T. 306 ; 23 J. P. 776 ; 8 W. R. 178 ; 161 E. R. 
830. 

5860. Between party So party.] — Suguate 

v, Sugg ate, No. 5859, ante. 

5861. Not entirely as at common law.] 

— Costs of wife in a matrimonial suit are taxed as 
between party So party, but not in all respects 
on the same principles as a taxation at common 
law between party So party. Thus, though 
certain issues may have been found against the 
wife whose costs are being taxed, the expenses 
incurred by them will be allowed unless the regis- 
trar should tliink that they were wantonly So 
vexatiously raised. Expense of witnesses to prove 
the circumstances of a plea not in issue, if such 
circumstances have a bearing on other parts of 
the case in issue, may be allowed ; & a reasonable 
amount of expense incurred in investigating So 
acquiring information as to the circumstances of 
the case should be allowed. — Allen v, Allen 


the eon. Power was also reserved to 
the ct. on the application of the Public 
Trustee, the resp., or a guardian ad 
litem of the infant son, to revoke any 


of the above trusts, & to declare other 
& further trusts. — Kandolfii v, Ran- 
dolph & Casey, [1920] N. Z. L. It. 
809.— N.Z. 
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& D’Abcy (1860), 2 Sw. & Tr. 107 ; 30 L. J. P. M. 
& A. 9 ; 3 L. T. 480 ; 7 Jur. N. S. 103 ; 9 W. R. 
389 ; 164 E. R. 933. 

Annotations: — Distd. Ellyatt v. Ellyatt, Taylor & Halso 

(}§64), 3 Sw. & Tr. 503. Consd. Ottaway v. Hamilton 

(1878), 3 O. P. D. 393. 

6862. Function of registrar.] — Jinks v. Jinks, 
No. 4609, ante . 

6863. When costs will be taxed— Effect of delay.] 

—Cheale v . Cheale, No. 4821, ante . 

5304 . Co-respondent out of jurisdiction 

when decree made — Return after six years.] — 

Hawks v. Hawks A Fenwick, No. 4567, ante . 

5865. Security for wife’s costs given 

pendente lite — No order for costs at hearing.] — 

When money is paid into ct. by a husband peti- 
tioner as security for the wife’s costs A no order as 
to her costs is made at the hearing, no application 
can be made after decree absolute for tins taxation 
of the wife’s costs or their payment out of the 
fund in ct. — B eeton v . Beeton A Bobertkon 
[1921] P. 417 ; 90 L. J. P. 351 ; 120 L. T. 114 ; 37 
T. Jj. It. 902. 

5866. Suspension of taxation — Pending appeal 
to House of Lords.] — A petition by a wife for 
restitution of conjugal rights, A a counterclaim 
by her husband for judicial separation were both 
dismissed with costs by the Ct. of Appeal, the 
costs of the one to be set off against the costs of the 
other in the ct. below, A no costs of the appeal 
being allowed. The husband having subsequently 
presented an appeal to the House of Lords, the 
Ct. of Appeal ordered that the taxation of the costs 
should be suspended until after his appeal was 
determined, on his undertaking to duly prosecute 
it. — Bussell v. Bussell (No. 2) (1895), 73 L. T. 
569, O. A. 

6867. Who may be heard on taxation — Executor 
of husband dying before hearing.] — -Where the 
husband had paid a sum into the registry to meet 
the wife’s costs of the hearing of the petition, 
A had died shortly before the time appointed for 
the hearing, the ct. made an order for t he taxation 
of the costs incurred for the hearing by the wife’s 
solrs., A the payment to them of such taxed 
costs out of the fund in the registry, with leave 
to the solrs. of the husband’s exor. to attend the 
taxation. — IIall v. IIall (1861), 3 Sw. & Tr. 390 ; 
164 E. K. 1326. 

5868. Respondent — Although no appearance 

entered.] — In a suit for dissolution of marriage 
the husband, having no defence, did not enter an 
appearance, & a decree nisi was made against 
him. The ct. gave him permission to attend before 
the registrar on the taxation of his wife’s costs. — 
Letts v . Letts (1869), L. K. 2 P. A I). 16. 

5869. Form of order — Fund paid into registry — 
Death of husband before trial — Payment to wife’s 
solicitors of taxed costs out of fund.] — IIall v . 
Hall, No. 5867, ante. 

B. What Costs May be Allowed. 

5870. Costs of country solicitor — Case conducted 
by London solicitor.] — Suggate v. Suggate, No. 
5859, ante. 

5871. Number of counsel — Two allowed to wife — 
Where husband had one — Practice of Ecclesiastical 
Courts.] — In a matrimonial suit, the husband 
retained one counsel only, & the wife’s proctor, 
conceiving she could not claim the privilege of two, 
also retained one only, but for the hearing was 
induced to retain a second. The costs thereof 


being allowed upon taxation, the proctor for the 
husband objected to the registrar’s report : — Held : 
the ordinary practice of the ct. was to have two 
counsel on each side ; a wife was primd facie 
therefore entitled thereto ; & the special circum- 
stances of the present case did not afford sufficient 
ground for exception. 

Wife is entitled to necessaries ; A if law pro- 
ceedings are necessary for her protection, the hus- 
band is liable for the proper A necessary costs 
thereof. 

The wife is not to he barred of her right to two 
counsel by reason of what has passed between the 
two proctors out of ct. — Money v. Money (1853), 

1 Eee. A Ad. 177 ; 18 Jur. 179 ; 164 E. 11. 68. 

5872. Whether limited to two — Where 

evidence oral In open court.] — Suggate v. Sug- 
gate, No. 5859, ante. 

5873. According to circumstances of 

case.] — Campbell v. Campbell (1887), 3 T. L. B. 
558 ; 31 Sol. Jo. 378, 0. A. 

Annotation : — Refd. Dashwood v. Magniac (1892), 8 T. L. It. 

415. 

5874. Complex case.] — On the taxa- 

tion of the costs of eo-resp. to a petition for divorce 
which was dismissed with costs, the trial having 
lasted fourteen days, the registrar only allowed the 
costs of t wo counsel. The judge allowed the costs 
of three counsel on account of the complexity of 
the case, A the Ct. of Appeal refused to interfere 
with his discretion. — Uartopp v. Hautopp A 
Cowley (1904), 20 T. L. B. 216, C. A. 

5875. Affidavit in support of petition — Disallow- 
ance for irrelevance.J — Forster v. Forster A 
Evans, No. 3671, ante. 

5876. Costs Incurred before proceedings started.] 

- — On taxation of wife’s costs in a petition for 
judicial separation pending suit, the registrar 
disallowed all costs incurred before actual pro- 
ceedings taken against the husband, A various 
items charged for attendance on the wife’s father 
in connection with her case. On cause shown 
against a rule nisi for a review of taxation, tho ct. 
affirmed the registrar’s taxation as being in accord- 
ance with the practice of both the common law A 
ecclesiastical cts. — Dickens v. Dickens (1859), 

2 Sw. A Tr. 103 ; 28 L. J. P. A M. 94 ; 33 L. T. O. S. 
77 ; 23 J. T. 181 ; 164 E. II. 931. 

Annotation Refd. Ottaway v. Hamilton (1878), 3 C. I’. D. 

393. 

5877. Proceedings for dissolution — Abatement of 
cause by return to cohabitation — Suit subsequently 
revived.] — In a suit against the husband, the wife 
returned to cohabitation after the cause was set 
down for hearing, but the cause was not dismissed. 
The proctor porrected his bill for costs, A subse- 
quently the wife, on alleged fresh misconduct of 
the husband, again left him, A instructed her 
proctor to bring in additional articles pleading such 
misconduct : — Held : the proctor was entitled 
to have his hill taxed, A the additional articles 
might be brought in. - Hampden v. Hampden 
(1850), J4 Jur. 750. 

5878. Attendance on father of petitioner.] — 

Dickens v. Dickens, No. 5876, ante, 

5879. Costs of close copies sent to country 
solicitor.]— Suggate v. Suggate, No. 5859, ante. 

5880. Unsuccessful issues. J — Allen v. Allen A 
D’Arcy, No. 586 1 , ante. 

5881. Witnesses — To prove plea not In issue — 
Bearing on rest of case.] — Allen v . Allen A 
D’Aucy, No. 5861, ante. 
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Sect. 22. — Proceedings after decree: Sub-sect. 8, B. 

& C. Sect . 23 : Sub-sects. 1 , 2 cfc 3, A . <fc B. («) .] 

5882. Wife — When not a competent wit- 

ness.] — In a suit by the wife for dissolution of 
marriage on the ground of adultery & cruelty in 
which she herself was examined as a witness in 
support of the latter charge, a decree of judicial 
separation was pronounced instead at her request. 
Subsequently the ct. w r as moved to order a review 
of taxation of the wife’s costs by disallowing all 
the charges therein as to proof of resp.’s adultery. 

The ct. refused the application on the ground 
that it should have been made at the time of the 
trial, but disallowed the costs connected with 
petitioner herself being a witness, her evidence 
being inadmissible in the suit in the form which 
it ultimately assumed. D ent v. Pent (18(H)), 
h. R. 1 P. So I). 125 ; 35 L. J. P. So M. 61 ; 14 L. T. 
137 : 14 W. K. 544. 

5883. Not called owing to withdrawal of 

defence.] — In a suit for dissolution resp.’s counsel 
withdrew their opposition after a few witnesses 
had been called. The registrar in taxing the costs 
disallowed the costs of several witnesses who were 
in attendance but not called, So also disallowed 
maintenance money for the witnesses on whom 
the proof of the wife’s case chiefly depended. On 
motion the ct. confirmed the registrar’s report on 
the latter point, but on the ground that the case 
was one which from the circumstances required 
to be well proved, allowed the expenses of the 
witnesses who w ere not called. —Finney v. Finney 
(1870), 21 L. T. 597. 

5884. Maintenance money — Principal wit- 

nesses for respondent — Defence withdrawn.] — 
Finney r. Finney, No. 5883, ante. 

5885. Expenses of sending managing clerk of 
country solicitor to London — To take care of 
witnesses.] — S uggate r. Sugg ate, No. 5859, ante. 

5886. Investigation into case.] — A llen v. Allen 
So D’Ahcy, No. 5801, ante. 

5887. Advice on answer — If not mere traverse.] — 
Hepworth v. Hepwobth, No. 4209, ante. 

5888. Term refresher fees.] — Term refresher fees 
will be allowed on the taxation of costs. — Stoatk 
v. Stoate (1801 ), 30 L. J. P. M. & A. 214. 

5889. Particulars of adultery — Order obtained 
by motion in open court.] — Higgs v. Higgs So 
Hopkins, No. 39(58, ante. 

5890. Interlocutory applications — Extension of 
time to plead.] — II ah ding v. Harding & Lance, 
No. 4223, ante. 

5891. “ Costs incurred in proving adultery ” — 
Expenses incidental to filing & prosecution of 
petition — So far as relating to adultery of co- 
respondent.] — At the hearing, the adultery of 
resp. with co-resp. was proved, but as the adultery 
of petitioner was also proved, the petition was dis- 
missed, So an order made condemning co-resp. 
in the costs incurred by petitioner in proving his 
adultery with resp. : — Held : this order comprised 
all the expenses incidental to the filing So prosecu- 
tion of the petition so far as they related to the 
adultery of co-resp. — Baker v. Baker So Grigg 
(1807), 30 L. J . P. So M. 119. 

Party admitted to take or defend proceedings as 
poor person.] — Sec, now , R. 8. C., 1925, Ord. 16, 
r. 31 b. 

C. Review of Taxation and Appeals. 

5892. Time for application to review.] — D ent 
v. Dent, No. 5882, ante. 


5893. Appeal — To judge — When registrar’s de- 
cision will be reviewed — Taxation on erroneous 
principle.] — The ct. will not interfere with the 
discretion of the Registrar in respect of particular 
items allowed or disallowed on taxation, unless 
it can be shown that the taxation proceeded on 
an erroneous principle. — Cooke v. Cooke (1864), 3 
Sw. & Tr. 374 ; 33 L. J. P. M. So A. 79 ; 10 L. T. 
141 ; 104 E. R. 1320. 

5894. On question of amount.] — 

Camtbell v. Campbell (1887), 3 T. L. R. 558 ; 31 
Sol. Jo. 378, C. A. 

Annotation : — Refd. Dashwood v. Magniac (1892), 8 T. L. It. 


5895. To court of appeal — From decision 

of judge — Whether competent.] — Campbell v. 
Campbell (1887), 3 T. L. R. 558 ; 31 Sol. Jo. 378, 


C. A. _ . 

Annotation : — Reid- Dash wood v. Maguiac (1892), 8 T. L. 11. 


4 4 5 . 

5896. When court of appeal will 

review decision of judge.] — Campbell v. Campbell 
(1887), 3 T. Jj. R. 558 ; 31 Sol. Jo. 378, C. A. 

Annotation : — Refd. Dashwood v. Magnine (1892), 8 T. L. II. 


Sect. 23.— ENFORCING ORDERS AND 
AUTHORITY OF COURT. 

Sub-sect. 1 .— In General. 

See, note. Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), ss. 1—5, 21, 30—41 ; 
Matrimonial Causes Rules, 1924, it. 77-79. 

5897. When court will enforce — Applicant in 
contempt of King’s Bench.] — The ct. w r ill not with- 
hold the enforcement of its order, by reason that 
the party obtaining such order is in contempt of 
the Ct. of K. B., So is resident out of the country, 
in order to evade the process of that ct. — G reen* 
iiill v. Greeniiill (1836), 1 Curt. 4(52 ; 163 E. R. 
102. 

A n notations : — Apld. Morse v. Morse (1 84(5), ."> Kotos of Cases, 

49. Refd. Hope r. Hope (ISf.-l), 18 Jur. 1080. 

5898. Decree for permanent alimony — Whether 
registered under Judgments Act, 1838 (c. 110).] — 

A wife, having obtained against her husband a 
decree for dissolution of marriage, So being also 
adjudged permanent alimony at the rate of £100 a 
year, payable by monthly instalments, registered 
the decree, under above Act, in the Ct. of C. P*» 
the elTect being to prevent the husband from 
mortgaging or selling any part of his real estate. 
On motion to expunge the entry from the register, 
the ct. refused to interfere, remitting the husband 
for remedy if, any, to the Ct. of Ch . — Rc Holden, 
Ex p. Holden (1803), 13 C. B. N. S. 041 ; 1 New 
Rep. 361 ; 32 L. J. C. P. Ill ; 7 L. T. 791 ; 9 
Jur. N. S. 918 ; 143 E. R. 254 ; sub nom. Holden 
v. Holden, 11 W. R. 437 ; previous proceedings , 
sub nom. Re Holdby (1802), 7 L. T. 38(5. 

5899. Order under Matrimonial Causes Act, 

1884 (c. 68) — Personal order.] — Tangy^e v. 

Tang ye. No. 5515, ante. 


Sub -sect. 2. — Against Whom Enforced. 

5900. Representative — Of respondent — Insolvent 
estate of husband — Wife’s maintenance.] — Re 

Tatham, Bensaude v. Hastings (1892), 37 Sol. Jo. 
27. 


PART XIII. SECT. 23. SUB-SECT. 1. 

t. Decree cannot be varied .] — Where 
a decree in unconditional terms 
ordered maintenance to bo paid by a 


husband to a wife : — Held : on on 
application by her for execution of the 
decree, an objection by the husband 
that she had by her conduct forfeited 


her right to maintenance could not be 
entertained. — Hanmalsangji Biiagwa - 
thanuji v. Bai Sum Kundankttwak 
(1902), I. L. It. 20 Bom. 707.— IND. 
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5901. Arrears of permanent 
alimony.] — Where an order has been made against 
a husband for judicial separation & for payment of 
alimony, his widow may recover against his estate, 
if solvent, any arrears of alimony due at his death. 
Qu. : whether the arrears are recoverable if the 
husband’s estate is insolvent. — He Stillwell, 
Brodhick v . Stillwell, [1010] 1 Oh. 365 ; 85 
Li. J. Oil. 314 ; 114 L. T. 004 ; 32 T. L. It. 285 ; 
00 Sol. .Jo. 322. 

Annotations : — Folld. Firman v. Royal, 11925] I K. B. 081. 

Refd. Maconachio v. Maconacliie, Maconacliie r. Macona- 

ehio & Blake (1010), 33 T. L. R. 50 ; He Natcrn, A i riper v. 

Natern (1910), 88 L. J. (Mr. 521. 

5902. Solvent estate of husband — 

Arrears of permanent alimony.] — He Stillwell, 
Brodrtck v. Stillwell, No. 5901, ante . 

5903. Wife’s costs — Power of divorce 

court to enforce order.] — C oleman v. Coleman & 
Simpson, No. 4 579, ante. 

5904. Of co-respondent — Damages — Power 

of divorce court to enforce order.] — On the hear- 
ing of a petition for divorce by a husband against 
his wife the jury assessed damages against eo-resp. 
at £1,500, a decree nisi was pronounced, & co-resp. 
was ordered “ within one month from the service 
of the order to lodge in ct. the said sum of £1 ,500.” 
Within a month of the order eo-resp. died without 
having paid the money into ct. On an application 
by petitioner for an order against the ox or. of co- 
resp. to pay the damages «& costs out of the assets 
of his testator : — Held : there was no provision in 
the Divorce Acts or Rules enabling the exor. of a 
co-resp. to be brought before the ct., the action 
was a personal action & the cause of the action did 
not survive, & there was no remedy against the 
exor. in tJie Divorce Cl., <fc no order for payment 
could be enforced against the exor. in that ct. — 
Buy does v. Bkydges & Wood, |1909J 1*. 187 ; 78 
L. J. P. 97 ; 100 L. T. 741 ; 25 T. L. R. 505, C. A. 
Annotations : Consd. Colonial! v. Coleman & Simpson, 

(1920] P. 7 J . Reid. Hannon r. I’Jatl, 1 191 1 ] 2 K. B. 291. 


Sub-sect. 3. — JTow Enforced. 

A. In General. 

5905. Execution — Immediate execution — Dam- 
ages against co-respondent. J — The ct. has no 
power to order immediate execution for tJie 
recovery of damages awarded against co-resp., 
& ordered to be paid to petitioner, nor to order 
that such damages be paid into et. — PoUNSFORD 
v. Pounsford & Bulpin (1861), 2 Sw. & Tr. 389 ; 
30 L. J. P. M. & A. 188 ; 5 L. T. 139 ; 164 E. R. 
1046. 

5906. Leave to issue after six years — Costs 

against co-respondent.] — Where a decree nisi for 
dissolution of marriage has been made witli costs 

PART XIII. SECT. 23, SUB-SECT. 3.— 

A. 

a. Kxecxdion.] —Where a reference 
id directed to the master to uncer- 
tain 6c state the amount of alimony 
which deft, should pay, execution may 
be issued for the amount found by his 
report before confirmation thereof. — 

Bokck v . Boec'IC (1 894), 1(5 1\ It. 313- 
CAN. 

b. .]— An order for interim ali- 

mony payable monthly was made : — 

Held : the order for payment could 
only be enforced by execution & not 
by attachment for contempt. — Galley 
v. Galley (1905), 1 W. L. It. 155.— 

CAN. 

e. .] — The payment of alimony 

duo under a decree of divorce may 
bo enforced in the et. for Divorce 
6c Matrimonial Causes by writ of 


against co-resp., & no steps have been taken for 
upwards of six years to enforce the order for costs, 
application should be made to the ct. for an order 
that petitioner be at liberty to issue execution 
against co-resp. — G oodwin v. Goodwin, [1897] P. 
87 ; 66 L. J. P. 107 ; 45 W. R, 656. 

5907. Payment into court — Damages against 
co-respondent.] — -Pounsford v. Pounsfoiid & 
Bulpin, No. 5905, ante. 

5908. .] — The ct. has no power to 

order a co-resp. to pay into ct. the amount of 
the damages assessed against him. — F orster r. 
Forster & Berridue (1863), 32 L. J. P. M. & 
A. 133; subsequent proceedings , 3 Sw. & Tr. 158. 

.] — See, further , Sub-sect. 3, C.-H., post. 

5909. Peremptory order — Custody of children.] — 
TJie judge ordinary having granted a decree dis- 
solving the marriage between the parties, on the 
petition of the wife, further ordered that on 
certain conditions, & after due notice, she should 
have access to her children. Resp. for a time 
removed himself & one child beyond the jurisdic- 
tion of the ct., & on his return denied to petitioner 
access to the child on the terms laid down by the 
ct. On the suggestion that he was again about to 
leave this country, & in consideration of the 
approaching vacation, the ct. ordered that the 
child should be delivered up to its mother forth- 
with, <& that she should have the custody of it 
until the fifth day of the following term. — -Portu- 
gal v. Portugal (1866), 35 L. J. P. & M. 103 ; 15 
W. R. 9. 

5910. Arrears of alimony.] — The et., con- 

trary to the usual practice, made an order for the 
payment of arrears of alimony, specifying tius 
amount, where it appeared probable that the hus- 
band, who was an oflicor 'serving in India, would be 
compelled by the India Oflice to obey such an 
order. — Louis v. Louis (1871 ), 41 L. .T. P. & M. 19 ; 
25 L. T. 856 ; 20 W. R, 215. 

J5. Attachment and Committal . 

(a) In What Cases granted. 

See Matrimonial Causes Rules, 1924, it. 77-7 8 ; 
Contempt of Court generally, see Contempt of 
Court, Vol. XVI., pp. 0 ct seq. 

5911. Alimony — Non-payment of — Poverty of 
husband.] — A contempt which had arisen from the 
inability of a husband to pay alimony iV: costs, 
suspended. — F itzgerald v. Fitzgerald (Lady) 
(1756), 2 Lee, 263 ; 161 E. R. 335. 

5912. .] — The husband pronounced in 

contempt for non-obedience to a monition for pay- 
ment of alimony. — Frankfort v. Frankfort 
(1850), 7 Notes of Cases, 533. 

5913. Debtors Act, 1869 (c. 62) — 


execution issued out of such t't. — 
liALLlDAY r. II ALLIDAY (1911), 10 

K. L. It. 293.— CAN. 

d. Arrears of alimony — Order for sale | 
of lands.] — Cowie v. CowiE (1912), | 
23 O. W. It. 237 ; 4 O. \V. N. 224 ; <» | 
I). L. U. 880. — CAN. 

e< Discretion of court .] — There 

is a discretion in the ct. us to 
enforcing payment of arrears of 
alimony. — Head -Patrick r. Patrick, 
11922] 1 W. W. it. 825 ; 03 )). L. It. 
158 ; 15 Sank. L. U. 304.— CAN. 

f. Attaching order .] — A judgment in 
an action under Divorce Sl Matri- 
monial Causes Act is, by Judgments 
Act, 1838 (Imperial), s. 18, enforceable 
b.v an attaching order issued under 
Attachment of Debts Act. — McLeod v . 
McLeod (1919), 25 B. C. it. 430.-- 
CAN. 


PART XIII. SECT. 23, SUB-SECT. 3.— 

B. (a). 

5912 i. Alimony- — Nonpayment of .] — 
Although 22 Viet. o. 33, s. 2, authorises 
the arrest of a deft, for two years’ 
allowance for future alimony & arrears, 
still, if the ct. has obtained funds of 
deft, through any default of his, it may 
refuse payment of them to him without, 
first securing the future payment of 
alimony. — Gott v. Gott (1 864), 10 
Gr. 543.— CAN. 

5912 ii. .] — Caphijl r. 

CARELL (1SG5), Peters P. Ifi. 1. 183. — 
CAN. 

6912 iii. - — .] — A decree for 

alimony 6c maintenance made by a 
Brit ish Columbia ct. cannot be enforced 
by attachment or committal even 
though resp. bo in contempt. — J knnh 
v. Jknnh, 11921) 3 W. W. K. 220.— 
CAN. 
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Sect. 23 . — Enforcing orders and authority of court: 

Subject 3, ]J. (a) & (6).] 

Bankruptcy of husband.] — A liability to pay ali- 
mony in weekly sums by an order made in divorce 
under 29 A 30 Viet. c. 32, s. 1, is not a 44 future 
debt or liability ” provable in bkpey. under Bank- 
ruptcy Act, 1883 (c. 52), s. 37 (3) ; A, notwith- 
standing the bkpey. of the person liable, payment 
may be enforced as of a debt due in pursuance of 
an order of a competent ct. under Debtors Act, 
1809 (c. 62), s. 5.— Linton v. Linton (1885), 15 
Q. B. D. 239 ; 54 L. J. Q. B. 529 ; sub turn. Re 
Linton, Ex p. Linton, 52 L. T. 782 ; 49 J. P. 
597 ; 33 W. R. 714 ; 2 Morr 179, C. A. 

Annotations : — Expld. He Hinks, Ex p. Verdi (1886), 3 
Morr. 218; Morgan v. Hardy (1887), 18 Q. B. JD. 646. 
Distd. lie Tatham, Bensaudo v. Hastings (1892), 37 Sol. 
Jo. 27. Coned, lie Hawkins, Ex p. llawkins, [1894] 1 
0. B. 25 ; Watkins v. Watkins, [1896] P. 222 ; Kerr v. 
Kerr, [1897] 2 Q. B. 439 ; Victor v. Victor, 11912] 1 K. B. 
247 : He Stillwell, Brodrick v. Stillwell, [1916] 1 Oh. 365. 
Reid. He Fryer, Ex p. Fryer (1886), 17 Q. B. 1). 718 ; 
Haddon v. Haddon (1887), 18 Q. B. D. 778 ; He Hender- 
son, Ex p. Henderson (1888), 20 Q. B. 1). 509 ; He Otway, 
Ex p. Otway (1888), 58 L. T. 885 ; Tangye v. Tangye, 
[1914] 1\ 201. Mentd. Buckley v. Crawford, 11893] 1 
Q. B. 105 ; Campbell v . Campbell, 11922] P. 187. 

5914. .] — Arrears of ali- 

mony under an order of the Divorce Ct. which 
have accrued before a receiving order has been 
made against the husband do not constitute a 
debt provable in bkpey. by the wife, A as 
such arrears constitute a debt enforceable under 
sect. 5 of above Act, a committal order on proof 
of means is good. — Kerr v. Kerr, [1897] 2 Q. B. 
439 ; 60 L. J. Q. B. 838 ; 77 L. T. 29 ; 16 \V. R. 
46 ; 13 T. L. K. 534 ; 41 Sol. Jo. 679 ; 4 Mans. 
207, D. C. 

5915. -.] — Non-compliance with 
orders of the Divorce Div. for the payment of 
costs A alimony is still a contempt of ct., although 
since Debtors Act, 1809 (c. 02), the orders cannot 
be enforced by attachment. After such non- 
compliance it is a matter for the discretion of the 
ct. whether the party in contempt should be 
permitted to take a further proceeding in the 
litigation ; A it is material to the exercise of that 
discretion to consider whether the non-compliance 
is due to the fault or the misfortune of the i>arty 
in contempt. 

Where a husband, resp. to a petition for restitu- 
tion of conjugal rights, failed to comply with 
orders for costs A alimony, A whilst in default 
took out a summons, under Divorce Rules, r. 176, 
to stay the suit, the ct., not being satistied that 
resp was unable to comply with the orders, refused 
to permit him to proceed. — L eavis v. Lkavis, 

J 1921 ] P. 299 ; 90 L. J. P. 302 ; 125 L. T. 28 ; 
37 T. L. R. 578 ; 65 Sol. Jo. 456. 

See , generally , Bankruptcy, Vol. V., p. 1034, 
Nos. 8459, 8460. 

5916. Failure to attend to be examined as 

to means.] — A husband, who had filed no answer 
to his wife’s petition for alimony, was subpoenaed 
by her to attend at the hearing, A to be examined 
in support of the petition. He did not answer to 
his subpoena, A on the service being proved, the 
ct. made an order that he should attend on the 
next motion day, A that an attachment should 
issue in the event of his non-attendance. — Jennings 
v . Jennings (1865), L. R. 1 P. A D. 35 ; L. J. P. 
A M. 12. 

Annotation : — Refd. Carow v, Carow (1891), 65 L. T. 167. 

5917. Permanent maintenance — Non-payment of 


arrears.] — A decree having been made absolute 
for a divorce on the wife’s petition, the husband, 
as part of the final order, was directed to pay a 
permanent maintenance to his wife at the rate of 
£200 a year : — Held : the ct. had no power to 
grant an attachment against the husband for non- 
payment of arrears of the annuity due under the 
order. — D k Lossy v. De Lossy (1890), 15 P. D. 
115 ; 62 L. T. 701 ; 38 W. R. 511. 

5918. Costs — Non-payment of — Poverty of hus- 
band.] — Fitzgeraui v . Fitzgerald (Lady), No. 
5911, ante. 

5919. .] — Resp. having been 

ordered to pay the taxed costs of his wife, who 
was petitioning for a judicial separation, alleged 
that he was without the means of obeying the 
order, because he had paid the greater part of his 
last quarter’s salary to creditors, A was unable to 
raise any money : — Held : this was not a valid 
excuse for his disobedience to the order, A the ct. 
directed an attachment to be issued against him. — 
Dickens v. Dickens (1859), 23 J. P. 359 ; previous 
proceedings , 2 Sw. A Tr. 103. 

5920. .] — Ward v. Ward, No. 

4288, ante. 

5921. .] — The ct. refused to grant 

an attachment against a husband for non-payment 
of certain costs incurred on behalf of the wife in 
a suit instituted by her for judicial separation on 
the ground of his alleged cruelty, where, on his 
uncontradictcd answer, it appeared that the 
husband had been compelled to separate from her 
several months before the institution of the suit 
in consequence of her drunkenness A violence, A 
had not the present means of complying with the 
order for payment. — Holland v . Holland (1865), 
4 Sw. A Tr. 78 ; 34 L. J. P. M. A A. 65 ; 11 L. T. 
750 ; 13 W. R. 505 ; 164 E. R, 1445. 

5922. .J — Williams v. Williams, No. 

4295, ante. 

5923. -.] — Leavis v. Leavis, No. 5915, 
ante . 

5924. Failure to provide security.] — H ep- 
worth v. Hepwortii, No. 4542, ante. 

5925. .] — In a husband’s suit for 

divorce, where the wife in her answer also prayed 
for a dissolution of the marriage, petitioner had 
been ordered to deposit in the registry or to give 
security for, the sum of £80, to cover the wife’s 
costs of the hearing. On his neglecting to comply 
with this order the ct. declined to issue a writ of 
attachment against him, but ordered him to attend 
to be cross-examined as to his faculties. — Sullivan 
v. Sullivan, Leaii ay, Madden A Slaney (1875), 
33 L. T. 706. 

5926. Debtors Act, 1869 (c. 62).] — 

Notwithstanding the provisions of above Act, 
a husband is liable to attachment if he does not 
find security for his wife’s costs of suit. — Lynch v . 
Lynch (1885), 10 P. D. 183 ; 54 L. J. P. 93 ; 34 
W. R. 47. 

Annotations Refd. Baton v. Baton (1888), 14 P. D. 17 ; 
Rutter v. ltutter (1921), 124 L. T. 796. 

5927. .] — In a wife’s petition for 

judicial separation the husband was ordered to 
pay a sum of money into ct. as security for her 
costs. He made default in payment : — Held : 
this was not 44 default in payment of a sum of 
money ” within sect. 4 of above Act, A he was 
liable to attachment for disobeying the order of 
the ct. — Bates v . Bates (1888), 14 P. D. 17 ; 58 


5917 i. Permanent maintenance— N on tion of conjugal rights.] — Disobedience In most cases the ct. would refuse 

payment of arrears.] — Rubik v. Rubik of a judgment for restitution of con- to enforce the judgment by attach- 

(1911), 13 C. L. R. 351. — AUS. jugal rights may in Alberta bo punished ment & would enforce it only in- 

g. Disobedience to order for rcstitu- by imprisonment for contempt. directly by awarding alimony. — 
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L. J. P. 85 ; 60 L. T. 125 ; 87 W. R. 230 ; 5 
T. L. R. 155, C. A. 

Annotations : — Distd. Clark© v. Clarke, 11891] P. 278. Apld. 
Shine v. Shine, [1893] P. 289. Refd. Ivimey v. Ivimey, 
[1908] 2 K. B. 260. 

5928. Poverty of husband.] — (1) The 

ct. refused to attach a petitioner, who had not 
complied with an order to secure a sum for his 
wife’s costs, on his showing want of means as the 
reason for non-compliance. 

(2) Semble : the proper course under such cir- 
cumstances would be for the wife to move to 
dismiss the petition. — C larke v. Clarke, [1891] 
P. 278 ; CO L. J. P. 97. 

Annotation Dbtd. & N.F. Jones v. Jones, [191 2] 1\ 295. 


5929. 


Bankruptcy of husband.] — Resp. 


the husband, in a suit for divorce was an undis- 
charged bkpt., but was shown to be in receipt of 
a weekly salary of £30, which was not under the 
control of the trustee in bkpcy. An order had 
been made by the ct., A duly served on him, to 
pay into ct. or give security for the sum of £10, 
to cover the wife’s costs of the hearing of her 
petition ; but although nearly two years had 
elapsed from the date of such order he had failed 
to comply with it : — Held : the fact that resp. 
had been adjudged bkpt. did not preclude the ct. 
from issuing an attachment A the ct. made an 
order accordingly. — S hine v. Shine, [1893] P. 
289 ; 03 L. J . P. 00 ; 09 L. T. 500 ; 0 K. 003. 

5930. Cross-charge by wife.] — In a 

petition by a husband praying for a judicial separa- 
tion on the ground of cruelty, to which the wife 
iiled an answer denying the cruelty, counter- 
charging the husband with adultery, A praying 
for judicial separation the husband had been 
ordered to pay or secure the wife’s costs of the 
hearing as estimated by one of the registrars, hut 
had failed to comply with this order : — Held : the 
wife’s cross-claim for relief constituted her a 
petitioner, A it was open to her to move for a writ 
of attachment against her husband in respect of 
his failure to find security pursuant to the order. 
— Jones v. Jones, [1912] P. 295 ; 82 L. J. P. 10 ; 
107 L. T. 590 ; 29 T. L. R. 22 ; 57 Sol. Jo. 10. 

5931. Disobedience to order for restitution of 
conjugal rights — Effect of Matrimonial Causes Act, 
1884 (c. 68), s. 2.] — Above sect, is retrospective, A 
therefore where an order for the issue of a writ of 
attachment had been made previously to the 
passing of above Act, but the issue of it had been 
suspended until further order of the ct., A was 
so suspended at the date of the passing, the ct. 
could not after the Act make any further order 
directing the writ to issue. 

How did matters stand in the present case on 
Aug. 14, 1884 ? Mr. W. had been declared 
contumacious A an order had been made that a 
writ of attachment should issue, but that issue 
had been suspended till the further order of the ct. 
Nothing could be done without an order of the 
ct. authorising the issue of that writ. Would 
not an order directing an issue of the writ have 
been an enforcing of a decree of restitution of 
conjugal rights by attacluncnt ? In my opinion 
it would, A it was the evident object of the Act of 
Parliament to prevent such a proceeding (Fry, 
Jj.J.). — Weldon v. Weldon (1885), 54 L. J. P. 
00 ; 62 L. T. 233 ; 49 J. P. 517 ; 33 W. R. 127, 
C. A. ; affg, 10 P. D. 72. 

See, now , Matrimonial Causes Act, 1884 (e. 08), 
s. 2. 


5932. Nullity — Refusal to obey order for inspec- 
tion.] — B. v, L. (falsely called B.) (1809), No. 
4339, aide, 

5933. Molestation — After decree of judicial sepa- 
ration. ]—-Where a husband had obtained a decree 
of judicial separation against his wife, A after 
such decree, the wife molested her husband : — 
Held : the ct. had no jurisdiction to attach her for 
contempt for such molestation. — Smith v. Smith 
(1889), 59 L. J. P. 15. 

5934. Custody of children — Disobedience to 
order.] — An order was made in a divorce suit that 
the child, issue of the marriage between petitioner 
& resp., be forthwith delivered up to A remain in 
the custody of petitioner until further order of 
the ct., hut that such child be not removed out 
of the jurisdiction of the ct. without its sanction. 
This order was brought to the knowledge of resp., 
who took the child out of the jurisdiction A 
retained its custody. Ixsgal service was not 
effected upon him. The ct., upon ex parte appli- 
cation by petitioner, ordered a writ of attachment 
to issue against resp. — Favard v. Favard (1890), 
75 L. T. 004. 

Annotation: — Folld. Gordon r. Gordon, [1903] 1*. 141. 

,5935. .] — Upon the authority of 

Favard v. Favard , No. 5934, ante, a writ of attach- 
ment A a committal order were directed to be issued, 
upon the ex p. application of petitioner, against 
resp., who had taken the child out of the juris- 
diction. — Gordon v. Gordon, [1903] P. 141 ; 72 
L. J. P. 33 ; 89 U. T. 73 ; subsequent proceedings , 
[1904] P. 103. 

Annotations Consd. R. v. Wigand, lie, Witfand (1913), 82 

L. J. lv. B. 735. Mentd. Evans r. Evans &: Hlyth (1904), 

20 T. L. U. 612 ; lie Wingfield & Blew, [1904] 2 Ch. 6G5 

Russell v. Russell, 11921J A. O. 687 ; Warren v. Warren, 

[19251 P. 107. 

5936. .] — Bjorkman v. B./orkman 

(1910), Times, Sept. 8. 

Contempt in procedure.] - See Contempt of 
Court, Vol. XVI., pp. 8, 28, 34, 35, Nos. 11, 250, 
257, 337, 343, 346. 


( b ) Practice. 

See Matrimonial Causes Rules, 1924, it. 77, 78, 
83. 

Evidence A procedure on application for 
attachment or committal generally, see Contempt 
of Court, Vol. XVI., pp. 49 ei seq. 

5937. Jurisdiction to order — After Anal decree.] 
— (1) Where there was a balance due from 
petitioner, the husband, for alimony & costs, A 
there had boon an arrangement between the 
parties that the balance should be paid by montlily 
instalments of £20 A that an atlacliment should 
be granted against liirn to remain in the registry 
until he made default in payment of one of the 
instalments, the ct. dismissed the petition, A 
decreed an attachment on the terms arranged. 

(2) The ct. has power to enforce an attachment 
after the suit has been dismissed. 

(3) Where co-resp., is found to have been 
guilty of adultery, he is not, as a matter of course, 
relieved from payment of the costs of that issue, 
merely by reason of the husband having been 
guilty of such adultery as to induce the ct. to dis- 
miss the petition.— Bremner v. Bremner A Brett 
(1804), 3 Sw. A Tr. 378 ; 33 L. J. P. M. A A. 202 ; 
10 L. T. 99 ; 12 W. R. 444 ; 104 E. R. 1321. 

Annotations: — As to (3) Folld. Bukur v. Baker A Grigg 
(1867), 36 L. J. P. & M. 119. Consd. Waudby v. Waudby 


O’Leary v. O'Leary. [1923] 1 D. L. R. 
949 ; 19 Alta. L. K. 224, [1923] 1 

W. W. R. 501 ; revsg. 69 D. L. R. 53. 

—CAN. 


PART XIII. SECT. 23, SUB-SECT. 3.— 

B. (b). 

h. Order not made Itefore judg- 
ment .] — An order for attachment be- 


fore judgment will not be made in 
divorce proceedinga. — Phtlups v. 
Pinnies (1910), l. L. 11. 37 ('ale. 613. 

IND. 
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Sect. 23 . — Enforcing orders and authority of court : 

Sub-sect . 3, B. (6), & C., D. h 

& Bowland, [1902] P. 85. Folld. Quartermaine v . Quarler- 

maine & Glenister (1911), 105 L. T. 80. Refd. Yowell v. 

Yowell, Sorrash & Burleigh (1875), 24 W. It. 59. 

5938 . Not on Judge of King’s Bench 

Division.] — A judge of the Q. B. D. hos no juris- 
diction to order a writ of attachment to issue 
against a resp. for disobeying an order made against 
him in a suit in the Divorce Ct. — C ook v. Cook 
(1885), 2 T. L. K. 10, D. C. 

5939. How application made — Non-payment of 
alimony & costs — On one motion.] — An applica- 
tion for an attachment against a husband for non- 
payment of alimony <fc costs should be made in 
one motion. The costs for two motions will not 
be allowed against the husband. — W atts v. Watts 
( 1801), 4 Sw. & Tr. 274 ; 31 L. J. F. M. & A. 29 ; 
J64 E. K. 1521. 

5940. Ex parte.] — F avahd v. Favard, No. 

5934, ante . 

5941. Service of order — Whether personal service 
necessary.]-— Allen r. Aujen <fc D’Aucy, No. 
3820, ante . 

5942. Order for costs.] — Service of an 

order for payment of costs is effected by leaving 
an o thee copy of the order with the party charge- 
able & at the same time producing the original order. 
Unless the original be produced the attachment for 
non-payment of costs will not be granted. — Davies 
r. Davies & Dalby (1862), 2 Sw. & Tr. 437 ; 31 
L. J. P. M. & A. 104 ; 0 L. T. 103 ; 10 W. B. 447 ; 
164 E. B. 1065. 

Annotation : — Distd. Parr r. Parr & While (18fi3), 4 Sw. & 

Tr. 229. 

5943. Order for alimony.] — Service 
of an order for the payment of alimony is effected 
by showing to the paity to be served an office 
copy of the order <fc by leaving with him a copy 
of it. — P ahr v . Park & White (1863), 4 Sw. & 
Tr. 229 ; 32 L. .7. P. M. & A. 91 ; 11 W. II. 550 ; 
164 E. B. 1504. 

5944. Knowledge of order aliunde.] — 

Fa yard v. Favard, No. 5934, ante. 

5945. Copy of order attached to affidavit of 

service.] — An attachment will not be granted for 
non-payment of costs pursuant to an order, unless 
a copy of the order he annexed to the affidavit of 
service. — Busby r. Busby & Vine (1861), 2 Sw. & 
Tr. 383 ; 30 L. J. P. M. & A. 172 ; 5 D. T. 137 ; 
164 E. B. 1044. 

5946. — — Indorsement of amount on writ.] — 

On May 8, 1861 , an order was made for attachment 
to issue against respt. for non-payment of taxed 
costs, & respt. was subsequently confined in 
Chester gaol under the attachment : — Held : it 
was too late, in Jan. 1862, to move to set aside 
the attachment on the ground that the amount of 
costs to he paid was not indorsed on the writ, the 
allocatur & order for payment having been pre- 
viously served upon resp. — Pearson v» Pearson 
(1862), 2 Sw. & Tr. 546 ; 31 L. J. P. M. & A. 102 ; 
5 1,. T. 772 ; 8 Jur. N. S. 158 ; 10 W. It. 410 ; 
164 E. B. 1109. 

5947. .] — By virtue of Matrimonial 

Causes Act, 1857 (c. 85), s. 52, all decrees & orders 
of the CM. of Divorce are to be enforced in the same 
manner as orders, etc., in Chancery. Therefore, 
in spite of B. S. C., Ord. 68, r. 1, which exempts 
divorce proceedings from the operation of the 
Buies & Orders of the Supreme Ct., before a motion 
can be successfully made for disobedience to an 
order made in a divorce proceeding, it must be 
shown that the order it is sought to enforce was 
indorsed as required by B-. S. C., Ord. 41, r. 5. — 
Pace r. Pace (1 891 ), 61 1 .T. P. 1 1 4 ; 67 L. T. 383. 


5948. Affidavit of service — Time for filing.] — 

An affidavit of non-payment of taxed costs & 
alimony to the person to whom they are ordered 
to be paid cannot be read on a motion for an attach- 
ment if filed subsequently to the notice of motion. 
— Symons v. Symons & Pike (1861 ), 30 L. J. P. M. 
& A. 215. 

5949. Necessity for personal demand.] — The ct. 

made an order for the payment of the wife’s costs 
to her proctor in a suit for judicial separation. 

A demand for payment of these costs having 
been personally made on resp. by a person on 
behalf of petitioner’s proctor, a receipt for the 
costs, signed by the proctor, being at the same 
time shown to resp. : — Held: such demand for 
payment to be sufficient to found an order for 
attachment. — Thomas v. Thomas (1860), 2 Sw. & 
Tr. 64 ; 2 L. T. 390 ; 8 W. B. 476 ; 164 E. B. 915. 

5950. .] — An attachment for non-payment 

of costs ordered to be x>aid within a specified time 
will be granted through there has not been a 
personal demand. — Nicholls v. Niciiolls (1862), 
2 Sw. & Tr. 637 ; 31 D. J. P. M. & A. 115 ; 7 
L. T. 221 ; 164 E. B. 1145. 

5951. Service of notice of motion to attach — 
Substituted service.] — The jurisdiction given by 
.Tud. Act, 1884 (c. 61), s. 14, when any person 
neglects or refuses to comply with an order direct- 
ing him to execute any instrument, to order the 
execution of the instrument by some person 
nominated by the ct. to do so, may be exercised 
by the Probate Div. of the High Ct. of J usticc, ; & 
the order may be made upon a motion for attach- 
ment for non-compliance without formal service 
of a fresh notice of motion, provided the person 
to be afflicted by the order lias by himself or his 
solr. received notice that t he application to the ct. 
will be* made in the alternative form. In the 
Probate Div. when personal service ot* notice of 
motion t o attach for non-compliance with an order 
camiot be effected A; the original order has been 
duly served, substituted service, by analogy to 
the practice in the other Divisions of the High 
Ct., is sufficient.— Howautii v. Howarth (1886), 
11 P. D. 95 ; 55 L. J. P. 49 ; 55 L. T. 303 ; 50 
J. P. 376 ; 34 W. B. 633 ; 2 T. L. B. 705, O. A. 
Antu)taUi»n - Refd. lie Evans, Evans v. Noton, [ 1 893 j 1 Ch. 

5952. Effect of misspelling of name in proceed- 
ings.] — After a decree for dissolution of marriage 
with costs against co-reps., an order for the 
payment of such costs, an attachment was issued 
against co-rcsp. for their non-payment. The 
person who had been cited and served with the 
process and notices as co-rcsp. throughout the 
suit, moved to set aside the attachment on the 
ground that his surname was misspelt & one of his 
Christian names omitted in the citation, & process, 
& notices : — Held : co-resp. having taken no step 
to set the mistake right in the course of the suit, 
could not at the last moment take advantage of 
it to invalidate the proceedings, & the order for an 
attachment must stand. — Churchill v. Churchill 
Ac Abbott (1868), L. B. 1 P. & D. 485 ; 37 L. J. P. 
& M. 41 ; 17 L. T. 619. 

5953. Order to attend for examination — Whether 
conduct money must be tendered.] — Where after a 
decree absolute for dissolution of marriage upon 
tlie wife’s petition an order is made for the husband 
to attend before the registrar to be examined as to 
his means for the purposes of the assessment of 
permanent alimony for the wife, conduct money 
is payable to the husband & in default thereof an 
order of committal cannot be made against him 
for not attending. — Town end v. Townend (1905), 
[1907] P. 239, n. ; 21 T. J;. B. 657 ; 69 J. P. Jo. 
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340 ; subsequent proceedings , 22 T. L. It. 50, 
C. A. 

Annotations : — Distd. Jeffries v. Jeffries (1907), 51 Sol. Jo. 

572. Reid. In the Estate of Harvey, [1907] P. 239. 

5954. — .]- — Where resp. was ordered to 

produce books relating to his income at his place 
of business for inspection by petitioner’s solr., on 
motion to attacli for non-compliance with the 
order : — Held : he was not entitled to conduct 
money to appear on the hearing of the motion. — 
Jeffries v . Jeffries (1907), 51 Sol. Jo. 572. 

5955. Discharge of order — After obedience — 
Payment of costs not condition precedent.] — Where 
a husband who has been attached & imprisoned 
for contempt of ct. in failing to obey an order of 
the ct. to pay or secure a sum of money for his 
wife’s costs in a suit brought by her for judicial 
separation, has afterwards obeyed the order, he is 
entitled to be released from custody. The ct. 
will order him to pay all his wife’s costs, incurred 
with respect to the motions for attachment Sc 
release, but will not make the payment of such 
costs a condition precedent to his release. — Ayres 
v. Ayres (1901), 71 L. J. P. 18 ; 85 1,. T. 048; 
18 T. L. It. 2. 

C. Sequestration . 

See Matrimonial Causes llules, 1924, r. 79. 

Sequestration generally, see Execution, Vol. 
XXI., pp. 591 et seq. 

5956. In what cases issued — Arrears of alimony.] 

——Costs Sc alimony, decreed in a matrimonial suit, 
not being paid by the husband, who had gone to 
reside beyond the sea, the ct-. pronounced him in 
contempt, <fe decreed the same to be signified, in 
order to sequestration, under 2 & 3 Will. 4, c. 4, 
without personal service of the monition. — M orse 
v . Morse (1840), 5 Notes of Cases 49. 

5957. .] — On non-payment of certain 

sums due by way of alimony Sc costs, a writ of 
sequestration issued against resp.’s property, Sc 
an order was made on K. to pay into ct. a sum 
of money awarded in art action in the Q. B. to be 
paid by K. to resp. On motion on behalf of 
petitioner to order such sum to be paid out in 
pari satisfaction of her attorney’s taxed costs & 
her own alimony, the ct. refuged to make such 
order, 11. & F. resp.’s attorneys in the action in the 
Q. B., having satisfied the ct.., on aflidavit, that 
they had a lien for costs in that cause exceeding 
the'sum so paid into ct. — M unt t>. Munt (1802), 2 
Sw. & Tr. 001 ; 31 L. J. P. M. A A. 134 ; 7 i, T. 
438 ; 104 E. K. 1155. 

5958. Non-payment of costs.] — Morse r. 

Morse, No. 5950, ante, 

5959 . .] — Munt v. Munt, No. 5957, 

ante, 

5960. What property liable — Fund liable to 
solicitor’s lien.]-— M unt v. Munt, No. 5957, ante, 

D, Writ of fieri, facias. 

See Matrimonial Causes ltules, 1924, r. 79. 

Writ of fi. fa, generally, see Execution, Vol. 
XXI., pp. 470 et seq. 


5961. When writ issued — Non-payment of 
damages.] — When damages & costs are not paid 
pursuant to an order of the ct., leave will be granted 
to issue a fi, fa. under Matrimonial Causes Act, 
1857 (c. 85), s. 52. — Reed v. Reed & Davis (1859), 
29 JL. J. P. M. Sc A. 158 ; 23 J. P. 359. 

5962. .] — Pritchard v. Pritchard 

& Bean, No. 4815, ante. 

5963. Non-payment of costs.] — Reed r. 

Reed Sc Davis, No. 5901, ante. 

5964. .]— Ward v. Ward, No. 4288, 

ante. 

5965. Non-payment of maintenance.] — 

A wife having obtained a decree ?iisi for the dis- 
solution of her marriage, an order was made under 
Matrimonial Causes Act, 1800 (c. 32), that from 
the date of the decree absolute the husband should 
pay her £40 a year by monthly payments. The 
decree was made absolute, Sc she married again. 
Subsequently she Sc her second husband, by 
writing, not under seal, agreed with the late hus- 
band, in consideration of £10 paid to them by 
him, to give up all claims in respect of the pay- 
ments directed by the order. At this time £10 
was due to the wife for arrears. Subsequently she 
issued a writ of fi. fa. to enforce payment of £80 
arrears of the allowance for maintenance. The ct. 
set aside the writ on the ground that it had been 
issued in contravention of the agreement : — Held : 
the agreement being for the release of all claims in 
respect of the maintenance order in consideration 
of the payment of a sum less than the amount 
which was at the time due Sc payable under such 
order, was invalid for want of consideration, Sc did 
not prevent the wife from enforcing payment of 
the £80. — Underwood v. Underwood, [1894] P. 
204, 03 L. J. P. 109 ; 70 L. T. 390 ; 42 W. R. 372 ; 
10 T. L. R. 352 ; 38 Sol. Jo. 325 ; 0 R. 004, C. A. 

Annotation Reid. Watkins v. Watkins, [1 8116] P. 222. 

5966. Personal service of order — When dispensed 
with — Removal of property by debtor — Evasion of 
service of order.] — Pritchard v. Pritchard Sc 
Bean, No. 4815, ante . 

j 

E. Writ of cleg it. 

See Matrimonial Causes Rules, 1924, r. 79. 

Writ of elegit generally, see Execution, Vol. 
XXI., pp. 550 et seq. 

5967. When writ issued — Non-payment of costs.] 

- — The husband, resp. in divorce proceedings, 
obtained in the Q. B. Div. a mandamus , directing 
his wife to deliver up certain title deeds. The 
property comprised in these deeds constituted, 
practically, his whole means. Upon the husband 
failing to comply with an order of this ct. for costs 
of the divorce suit, the wife sued out a writ of 
elegit , Sc the sheriff took possession of the property 
in virtue thereof. Upon motion by the husband 
to set aside the writ of elegit until the wife should 
comply with the mandamus Sc deliver up the deeds 
of the property which he had, meanwhile, agreed 
to sell. The ct., refused to set aside the writ of 


PART XIII. SECT. 23, SUB-SECT. 3.— 

C. 

5956 i. In what cases issued — Arrears 
of alimony.] — The et. has jurisdiction, 
under H. 549, to award a writ of 
sequestration in an action for alimony 
where interim alimony has been 
ordered to he paid at a deilnite time, 
& has not been paid. — Cuomo he v. 
Citdmork (1921), 64 D. L. R. 556 ; 
50 O. L. R. 489. — CAN. 

PART XIII. SECT. 23, SUB-SECT. 3.— 

D. 

k. When writ issued — Non-payment 
J. — VOL. XXVII 


of alimony.] — In a suit for alimony a 
decree was obtained & writs of fi. fa. 
against the goods of deft, were issued. 
— Forrester v. Forrester (1882), 9 
P. R. 338.— CAN. 


PART XIII. SECT. 23, SUB-SECT. 3.™ 

E. 

1. Non-payment of alimony.] — Where 
after the recovery & registration of 
judgment in an alimony aotion the wife 
on default being made in payment 
of two of the instalments : — Held : 


entitled to the usual order for the sale 
of the husband's lunds for the realisa- 
tion of the alimony. — Lee v. Lee 
(1895), 27 O. R. 193.— CAN. 

m. .1— Pltf., who had an un- 

satisfied claim for interim alimony & 
alimony, on presenting a petition to 
the et. was granted an order that 
lands owned by deft, be sold to satisfy 
the judgment. — Ferguson v. Fergu- 
son (1916), 34 W. L. R. 804, 836.— 
CAN. 

.] — Anckixe v. Ancej.i.e, 

[1919] 1 W. W. li. 875 - -CAN. 

N N 
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Sect. 23. — Enforciyig orders and authority of court : 

Sub-sect . 3, E., F <7., 2/., J., K. & L .] 

clegit , but put the wife upon terms as to the 
receipts arising from the property. — Kippax v. 
Kippax (1891), 67 L. T. 382. 

F. Charging Orders . 

Charging orders generally, see Execution, Vol. 
XXI,, pp. 647 et seq . 

5968. Power of court to make — Matrimonial 
Causes Act, 1857 (c. 85), s. 52 — Payment of 
alimony.] — (1) The order of the Ecclesiastical Ct. 
for permanent alimony was an order for payment 
of a certain part of the husband’s actual income, 
the amount of which might be varied according to 
his change of means, & the nature of this order is 
not altered, as regards alimony on judicial separa- 
tion, by above Act. 

(2) The Divorce Ct. refused to make an order 
on the husband to execute a deed charging stock 
with a yearly sum equal to the amount of per- 
manent alimony allotted. 

(3) The Divorce Ct. has more extensive powers 
of enforcing its decrees than the Ecclesiastical Ct. 
had. — Hyde v . Hyde (1865), 4 Sw. & Tr. 80 ; 34 
E. J. P. M. & A. 63 ; 12 L. T. 235 ; 13 W. It. 545 ; 
164 E. R. 1445. 

Annotations: — As to (2) Refd. Clarke v. Clarke & Clarke 

(1873), L. It. 3 P. & P. 57 ; Carter v. Carter, [1896] P. 35. 

5969. .] — Sect. 52 of above Act does 

not transfer to the ct. for Divorce the powers of 
the Ct. of Chancery, which are ancillary to the 
enforcement of its decrees, but only those powers 
which are necessary for the direct enforcement of 
them, sucli as writs of execution Sc process in con- 
tempt. Hence the power given to the Ct. of 
Chancery by Judgments Act, 1838 (c. 110), ss. 14, 
18, on the application of a judgment creditor to 
make a charging order on stock standing in the 
name of, or beneficially belonging to, the judgment 
debtor, cannot be exercised by the judge of the 
Ct. for Divorce. — Clarke v. Clarke Sc Clarke 
(1873), L. R. 3 P. & D. 57 ; 42 L. J. P. Sc M. 72 ; 
28 L. T. 911 ; 21 W. R. 777. 

Annotations Refd. Heath v. Heath (1874), 22 W. H. 266 ; 

Oliver v. Lowther (1880), 42 L. T. 47. 

See, now, Supreme Court of Judicature (Con- 
solidation), Act, 1925 (c. 49), ss. 18-51. 

5970. Enforcement of order — Foreclosure. 
Ricketts v. Ricketts, [1 891] W. X. 29. 

5971. Solicitors charging order — Solicitors Act, 
1860 (c. 127), s. 28 — Intention to bind separate 
estate.] — A decree for dissolution of marriage hav- 
ing been made on the wife’s petition, an order was 
made under Matrimonial Causes Act, 1857 (c. 85), 
s. 32, directing her husband to secure to her for 
life the annual sum of £130. Upon application by 
the solrs. who had acted for the wifo under the 
petition for an order under Solicitors Act, 1860 
(c. 127), s. 28, charging their costs upon such 
annual sum of £130 : — Held : such annual sum 
was property recovered or preserved by the solrs., 
& therefore liable to a charging order under 
sect. 28 ; but the ct., refused, in the exercise of 
its discretion, to make the order, on the ground 
that upon the facts it could not be presumed that 
the wife had entered into a contract with the solrs. 
so as to bind her separate property ; the husband 


was therefore primd facie responsible, & for any- 
thing that appeared the costs could be recovered 
from him. — Harrison v . Harrison (1888), 13 
P. D. 180 ; 58 L. J. P. 28 ; 60 L. T. 39 ; 36 W. R. 
748 ; 4 T. L. R. 646, C. A. 

Annotations Consd. WatkinB v. Watkins, [189G1P. 222. 
Refd. lie Tatkarn, Bensaude v. Hasting (1892), 37 Sol. Jo. 
27 ; Hood Barrs v. Cathcart, [1894] 2 Q. B. 559 ; Maolur- 
can v. Maclurcan (1897), 77 L. T. 474; Re Wingfield & 
Blew, [1904] 2 Ch. GG5. Mentd. Leak v. Driffield (1889), 
24 Q. B. D. 98 ; Bonner v. Lyon (1890), 38 W. II. 541 ; 
Braumstoin v. Lewis (1891), 7 T. L. R. 246 ; Everett, v. 
Paxton (1891), 65 L. T. 383 ; Pelton v. Harrison, [1891] 
2 Q. B. 422 ; Rc Fieldwiek, Johnson v. Adamson (1908), 
78 L. J. Ch. 153. 

See, 'now, Married Women’s Property Act, 1893 
(c. 63), s. 1 (a). 

.] — See, generally, Solicitors. 


(J. Garnishee Orders . 

Attachment of debts generally, see Execution, 
Vol. XXL, pp. 617 ct seq. 

5972. Jurisdiction of court.] — Under Judicature 
Act, 1873 (e. 66), s. 25 (8), the Ct. of Divorce has 
power to attach a debt due to a resp. in order to 
compel obedience to an order of that Ct. for pay- 
ment of costs. 

Where a resp. in a divorce suit had failed to 
obey an order for payment of costs, the ct. granted 
an order nisi attaching a debt due to resp. <fc also 
an order ?iisi for a receiver. — Whittaker v. 
Whittaker (1881), 7 P. D. 15 ; 51 L. J. P. 80 ; 
41 L. T. 131 ; 30 W. R. 431. 

A nnolations : — Refd. Manchester & Liverpool District 

Banking: Co. v. Parkinson (1888), 22 Q. B. 1). 173 ; Holmes 

i\ Millage, [1893] 1 Q. B. 551 ; Edmunds v. Edmunds, 

U 904] I\ 3G2. 

5973. What may be attached — Pay of naval 
officer.] — The full pay of an officer in the Royal 
Navy cannot be attached for the payment of his 
wife’s costs of a suit in the Divorce Ct. — Ap- 
THORPE v. Apthoupe (1887), 12 P. D. 192 ; 57 
L. T. 518 ; 35 W. R. 728 ; 3 T. L. R. 619, C. A. 

5974. Fees of registrar of births Sc deaths — 

Due or accruing due.] — (1) Garnishee orders nisi 
in respect of sums due or accruing due to resp., a 
medical man, on contracts in respect of his position 
as public vaccinator, & as registrar of births & 
deaths made absolute for payment of sums due to 
petitioner, his wife, under orders of the Divorce 
Ct. for her support Sc for costs of proceedings in 
that Ct. A public vaccinator earned fees under a 
contract which specified that he should perform 
certain ministerial acts before becoming entitled 
to payment of his fees : — Held : the fees were 
debts accruing due so as to be attachable as soon 
as the work was performed, even though the 
contract specified a future date for actual payment. 

(2) The Registration Acts prescribe that the 
accounts of registrars are to be vouched by the 
superintendent registrar of births & deaths : — 
Held : the fees earned by a registrar in respect of 
births Sc deaths actually registered were debts 
accruing due so as to be attachable before the 
accounts had been vouched or time for payment 
had arrived. — E dmunds v. Edmunds, [1904] P. 
362 ; 73 L. J. P. 97 ; 91 L. T. 568. 

Annotations: — Generally , Mentd. Glegg r. Bromley (1911), 

81 L. J. K. B. 334 ; Wells v. Wells (1914), 30 T. L. 11. 437. 

6975. Fees of public vaccinator — Due or 


PART XIII. SECT. 23, SUB-SECT. 3.— 

F. 

o. Rower of court to make — Pay- 
ment of alimony .] — A judgment for 
arrears of alimony having been 
registered under Out. Jud. Act, s. 35, 
establishes a statutory charge upon 
ands belonging to the husband. — 


Abbott v. Abbott (1912), 21 O. W. It. 
281 ; 3 O. W. N. G83 ; 1 D. L. It. 697. 
—CAN. 

p. .] — Petitioner obtained a de- 

cree for dissolution of marriage from 
her husband, resp., & for the purpose of 
recovering the costs of the suit issued 
a charging order nisi against a fund in 


the hands of the New Zealand Govern- 
ment standing to the credit of resp., 
& boing deferred pay earned by him 
as an Imperial soldier in the South 
African War : — Held : the order could 
not be made absolute, by reason of 
The Army Act, 1881 (Imperial), s. 141. 
— Allen v. Allen (1906), 26 N. Z. 
L. Jt. 74.— N.Z. 
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accruing due.] — Edmunds v . Edmunds, No. 5974, 
ante. 

5976. In what cases order made — Non-payment 
of costs.] — Whittaker v. Whittaker, No. 5972, 

ante. 

5977. Non-payment of maintenance.] — 

Edmunds v . Edmunds, No. 5974, ante. 

H. Appointment of Receiver . 

Receivers generally, see Receivers. 

Appointment of receiver by way of equitable 
execution, see Execution, Yol. XXI., pp. 004 
et 8eq . 

5978. Jurisdiction of Divorce Court to appoint.] — 

Gordon v. Gordon (1912), Times , Nov. 20. 

5979. Grounds for appointing — After decree abso- 
lute — Order for maintenance — Husband dissipating 
property.] — Sidney v. Sidney, No. 5440, ante. 

5980. Arrears of maintenance — 

Action in Chancery Division.] — The Probate & 
Divorce Div. ordered a husband against whom it 
granted a divorce to pay alimony. The divorced 
wife brought an action in the Ch. Div. against her 
late husband & the trustees of a post-nuptial 
settlement made by him during the continuance 
of a former marriage, to enforce payment of arrears 
<fc recurring payments of alimony by the appoint- 
ment of a receiver of his life interest under such 
settlement : — Held : she was entitled to the 
appointment of a receiver, & the ct. would not 
take into consideration the injury done to the 
children of the former marriage by depriving 
their father of his power to consent to their 
advancement out of the settlement funds. — 
Oliver v. Lowtiiee (1880), 42 L. T. 47 ; 28 W. R. 
381. 

5981. Bill of sale granted by 

husband.] — The ct., upon an ex p. application by 
petitioner, wife, made a-n order for a receiver, until 
the next motion day, limited to receiving from 
resp.’s bankers the amount due to petitioner from 
resp. or alimony A costs, petitioner undertaking 
to be liable in damages, in case the receivership 
should he set aside. 

Where money was due to the wife for arrears 
of alimony & taxed costs, <fc her husband had a 
bill of sale on his furniture, tho ct., on an ex p. 
application, appointed a receiver of the amount 
said to be standing in tho husband’s name at his 
bank over the next motion day, <fe limited to the 
amount stated in the affidavits. — Angliss v. 
Angltss (1893), G9 L. T. 462 ; 1 R. 532. 

5982. Non-payment of costs.] — Wiiittaker 

v. Whittaker, No. 5972, ante. 

5983. .] — In a petition by a husband 

for divorce, a decree absolute had been pronounced 
& co-resp. condemned in the costs of the petition. 
An arrangement was subsequently made by which 
co-resp. undertook to pay the amount of the costs 
by instalments ; but he died intestate before the 
whole of such instalments had been paid. Imme- 
diately after bis death an order was made restrain- 
ing his widow from dealing with his estate. Tho 
et., under R. S. C., Ord. 17, r. 4, A Ord. 42, r. 28, 
appointed petitioner receiver of co-resp. ’s estate, ; 
but directed that the order should not be drawn i 


up for a week, in order that the widow of co-resp. 
might decide whether she would take out adminis- 
tration A give security for the debt. — Waddell v. 
Waddell A Oraio, [1892] P. 226 ; 61 L. J. P. 
110 : 67 L. T. 389. 

5984. Bill of sale granted by 

husband.] — Angltss v. Angliss, No. 5981, ante. 

5985. Enforcement of security for costs.] — 

Gordon v. Gordon (1912), Times , Nov. 26. 

5986. How application made — Ex parte — In- 
terim order.] — Angliss v. Anguss, No. 5981, 
ante. 

5987. Who will be appointed— Petitioner.]— 

Waddell v. Waddell & Craig, No. 5983, ante. 

5988. Discharge of receiver — Receiver of rever- 
sionary interest — Subject to defeasance clause.J — 

The fact that a contingent reversionary interest 
to an estate under a will was subject to a forfeiture 
clause upon the reversioner charging the same, or 
upon becoming bkpt., is not sufficient ground for 
discharging a receiver appointed in respect of the 
reversioner’s interest, A such appointment does 
not, of itself, constitute a charge within the clause. 
— Campbell v. Campbell A Davis (1895), 72 
L. T. 294. 

I. Writ ne exeat regno. 

Ne exeat regno generally, see Equity, Vol. XX., 
pp. 541 ct scq. 

Enforcement of alimony.] — See Equity, Vol. 
XX., p. 545, No. 2656. 

J. By Injunction. 

See Sect. 24, post. 

K. By Slay of Proceedings . 

See Part XIII., Sect. 14, ante. 

L. By Action in King's Bench Division . 

See Matrimonial Causes Rules, 1924, r. 97 ; 
R. S. C. Ord. 42, r. 24. 

5989. No action lies — Alimony pendente lite.] — 

An order to sign final judgment under R. S. G., 
Ord. 14, r. 1, will not be made where the action 
is for arrears of alimony pendente iite 9 payable 
under an order of the Probate A Divorce Division. 
-Bailey v. Bailey (1884), 13 Q. B. D. 855 ; 53 
L. J. Q. B. 583, C. A. 

A nnotations : — Apld. Robin* v. Robins. [1907] 2 K. B. 13 ; 
Jvimey v. lviiney, [19081 2 K. B. 200. Distd. Beatty r. 
Beatty, [1921] 1 K. B. 807. Refd. Linton v. Linton (1885), 
15 Q. B. I). 239 ; Chalk, Webb r. Tennent (1 887), 57 L. T. 
598 ; lie Otway, Kx p. Otway (1888), 58 L. T. 885 ; 
Norton v. Gregory (1895), 73 L. T. 10 ; Loavin v. Leavis, 
[1921] V. 299. Mentd. Westmoreland Green & Blue 
Slate Co. v. Foil den, [1891] 3 Ch. 15 ; Watkins v. Watkins 
(1890), 12 T. L. K. 10.3 ; Sehlon v. Wilde, [1910] 2 K. B. 9. 

5990. Permanent alimony.] — No action 

will lie in the K. B. Div. to recover arrears of 
permanent alimony payable under an order of tho 
Probate A Divorce Div., such an order not being 
a final A conclusive judgment upon which an 
action of debt to enforce it may be maintained. — 
Robins v. Robins, [1907 J 2 K. B. 13 ; 76 L. J. K. B. 

649 ; 96 L. T. 787 ; 23 T. L». R. 428. 

Aruuitation : — Distd. Beatty v. Beatty, [1921] 1 K. B. 807. 

5991. Costs.] — An action in the K. B. Div. 

will not lie to recover a sum payable for costs 


PART XIII. SECT. 23, SUB-SECT. 3.— 

H. 

5978 i. Jurisdiction of Divorce Court 
to appoint .] — On motion for the 
appointment of a receiver of co-resp. *s 
business after judgment in a divorce 
action, & after an adjournment of the 
motion at the instance of co-resp. for 
further material ; co-resp. at a further 
hearing raised the preliminary objec- 


tion that ho was entitled to relief 
under the War Relief Act : — Held : 
there had boon w'ttiver, & the objection 
must bo overruled. — i8iiortin(4 f. 
Shorting (1919), 25 B. C. R. 351. — 
CAN. 

PART XIII. SECT. 23, SUB-SECT. 3.— 

L. 

5990 i. No action lies — Permanent 
alimony.] '-Arrears of permanent ali- 


mony payable under an order of tho 
High Ct. of Justice in Ireland, K. B. D„ 
Matrimonial, cannot bo recovered by 
action.— Kkys v. Keys, 1 19 19] 2 I. R. 
1(50 ; 53 I. L. T. 190.— IR. 

q. Judgment for arrears of ali- 
mony .] — Pltf., in 1891, recovered a 
consent judgment against deft, in 
Ontaiio for alimony & maintenance, 
the judgment being a confirmation, 
subject to certain provisions, of an 

N N 2 
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Sect . 23. — Enforcing orders and authority of court : 
Sub-sect. 3, L . & M. Sect . 21 : Sub-sects 1 & 2. 
ffgcf . 25 : Sub-sect 1 , /t .] 

under an order of the Divorce Ct., but such order 
can only be enforced by the methods prescribed 
by the Divorce Kules A Regulations. — Ivimey v. 
Ivimky, [1908] 2 K. B. 200 ; 77 L. J. K. B. 711 ; 
99 L. T. 75 ; 52 Sol. Jo. 182, C. A. 

A nnotation Refd. Lea vis v. Lea vis, [1921J P. 299. 

M. By Proceedings in Ba)ikruptcy. 

In respect of what debts petitions may be pre- 
sented — Order for damages.] — See Bankruptcy, 
Vol. IV., p. 121, Nos. 1127, 1128. 

Costs.] — See Bankruptcy, Vol. IV., p. 124, 

Nos. 1133 — 1131. 

What is act of bankruptcy — Final judgment-- 
Alimony pendente lite.] — See Bankruptcy, Vol. 
IV., p. 91, No. 819. 

Decree nisi for dissolution.] — See 

Bankruptcy, Vol. IV., p. 92, No. 830. 

Who may prove — Second husband of divorced 
woman.] — See Bankruptcy, Vol. IV., p. 245, 
No. 2318. 

What debts may be proved — Alimony.] — Sec 

Bankruptcy, Vol. IV., p. 300, Nos. 2809-2810. 

Damages & costs.]— See Bankruptcy, Vol. 

IV., pp. 314, 310, Nos. 2937, 2953, 2951. 

Receiving orders.] — See Bankruptcy, Vol. IV., 
pp. 153, 154, Nos. 1445, 1449. 

Committal under Debtors Act, 1869 (c. 62).] — 
See Bankruptcy, Vol. V., pp. 1031, 1035, Nos. 
8459, 8100, 8405. 


Sect. 24.- INJUNCTIONS. 

Sub-sect. 1. — In General. 

Injunction generally, see Injunction. 

5992. As to what matters granted — Restraint 
from receipt of legacy — Until payment of costs.] — 
Gillet v. Gillet, No. 4300, ante. 

5993. Respondent out of juris- 

diction.] — A wife instituted proceedings in the 
Divorce Ct. against her husband, obtained a 
decree of judicial separation, A also obtained an 
order against her husband for the payment of 
alimony. The husband went- out. of the juris- 
diction A paid nothing. Subsequently the wife 
petitioned for a divorce, A incurred a bill of costs 
which was taxed against the husband. In the 
meantime the husband became entitled to a 
legacy, A gave a power of attorney to a solr. to 
receive it on his behalf ‘. —Held : under the cir- 
cumstances the ct. would grant an injunction 
restraining the trustees from paying A the husband 
or his agents receiving the legacy. — Buu.us v . 
Bullus (1910), 102 L. T. 399 ; 20 T. L. It. 330 ; 
54 Sol. Jo. 343. 

Annotation : — Mentd. Myers v. Myers, Carpendalo, Radford 

& Thom, [19181 P. 200. 

5994. Until payment of alimony.] — 

Bullus v. Bullus, No. 5993, ante . * 

5995. Non compliance with magistrate 's 

order.]— Gillet v . Gullet, No. 4306, ante. 

5996. Restraint from molestation.] — The 

ct. granted an injunction to restrain resp. in a 
divorce suit from molesting petitioner by going 
to A remaining in petitioner’s house, contrary to 
the expressed wish of petitioner. — N orth ledge v . 
Northledue (1894), 70 L. T. 815 ; 0 It. 600. 


5997. -Phillips v . Phillips (1905), 
49 Sol. Jo. 724. 

5998. .] — Petitioner, a farmer, tem- 

porarily left the matrimonial home, a farm-house, 
where his wife continued to reside, A he presented 
a petition for divorce. On proof that it was 
necessary for him to resort to the farm-house 
daily to carry on the business of the farm, A that 
he had been molested in his use of the premises, 
the ct. ordered that petitioner should have the 
exclusive use, between stated hours, of two rooms 
in the farm-house, A restrained the wife by in- 
junction from molesting him in the use of them. — 
Callaby v. Callaby A Pkuowne (1920), 37 
T. L. 24. 241. 

Exclusion of respondent from 

petitioner's house.] — In a matrimonial suit, pend- 
ing decision of the merits, there is no clear A 
absolute right of either party to remain in the 
matrimonial home apart- from the right of property 
in that home. Bach ease raising such matter 
must be dealt with on its individual facts. In a 
case where the home belonged to the husband who 
defended the suit of the wife for restitution of 


conjugal rig] its, asserting that her drunken habits 
rendered married life imjiossible A liad given her 
peremptory notice to quit the premises, together 
with the otter of an allowance which appeared to 
be reasonable, the application of the wife for an 
injunction restraining the husband from preventing 
Iter from remaining pending suit was dismissed. — 
WlLLMOTT r. Willmott, |1921] P. 143; 90 

R. J. P. 200 ; 125 1,. T. 27 ; 37 T. L. It. 429 ; 05 
Sol. Jo. 358. 

6000. Restraint from proceeding under 

separation deed — Order for maintenance made on 
basis of deed — Application for variation.] -Reid 
v . Reid, No. 5384, ante. 

Restraint of foreign proceedings.] — See 

Conflict of Raws, Vol. XI., p. 182, Nos. 1314 
et scq. 


Sub-seot. 2. — Restraint on dealtng with 

Property. 

6001. Whether granted — Against sale or incum- 
brance of settled property — Pending variation of 
settlement.] — A y>o.st-iniptial settlement made by a 
husband in favour of his wife A children contained 
a recital that it was made in accordance with an 
ante-nuptial agreement. The wife obtained a 
decree for a divorce on the ground of her husband’s 
cruelty A adultery. While an inquiry was going 
on before the registrar under Matrimonial Causes 
Act, 1859 (c. 01), s. 5, as to the settlement in 
question with a view t-o making provision for the 
wife, the husband advertised part of the real 
estate comprised in the settlement for sale by 
auction. The President granted an injunction 
restraining the husband from selling or incumber- 
ing the settled property. On appeal by the 
husband : — Held : varying the order of the 
President, without deciding whether or no the 
husband had a right to sell the settled property, 
the ct. would restrain him from doing so whilst 
the inquiry was pending, A an injunction until 
further order was granted. — Watts v. Watts 
(1870), 24 W. 14. 023, O. A. 

0002. .] — Noakes v. Noakes A 

Hill, No. 5582, ante. 

6003. -.] — In a suit at the instance of 


agreement previously made for the 
maintenance of the wife & children : — 
Held : an action lay on the judgment 
for arrears of alimony A maintenance. 
— Harden v. Harden (1899), 0 


B. C. It. 340.— CAN. 

PART XIII. SECT. 24, SUB-SECT. 1. 

r. Not granted — To reinstate ivi fe .] — 
A husband having required his wife 


to leave his house, without assigning 
any reason, the ct. refused to interpose 
by an interdict, to keep her in posses- 
sion. — COLQUHOUN V. OOLQUIIOUN 
(1804), 13 Fac. Coll. 347.— SCOT. 
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the wife for divorce an order was made on the 
husband to pay a certain sum in respect of the 
wife’s costs, A to give security for a further sum. 
The order was served on the husband’s soil*., but 
it was not possible to serve the husband himself 
as ho had gone out of the jurisdiction. The 
husband had no property in this country on which 
execution could be levied to pay those costs, but 
he had a reversionary interest under his father’s 
will which he had partially charged A which he 
had expressed his intention of further charging. 
On an application by the wife to restrain the 
trustees of the husband’s father’s will from paying 
over, A the husband A his agents from receiving, 
charging, or dealing with the property in question : 
— Held : an injunction should be granted. — 
Dooley v. Dooley (1911), 28 T. L. TB 113; 50 
Sol. Jo. 207. 

Annotation Mentd. Myers v. Myers, Carpondalc, Radford 

A Thorn. [1918J P. 260. 

6004. To secure alimony — Respondent dis- 

sipating property.] — Sidney v. Sidney, No. 5110, 
ante. 

6005. Before order made.] — The ct. 

will not, in order to protect a wife’s right to 
alimony, restrain a husband from removing his 
property out of the jurisdiction, of the ct. before 
an order for alimony has been made. — Newton v. 
Newton (1885), 11 P. D. 11 ; 55 L. .T. P. 13 ; 31 
W. IB 123. 

Annotations : — Expld. & Folld. Burmrster r. Purmestor, 

[1913] P. 7(5. Consd. J agger v. Jagger (1926), 42 T. L. K. 

315. Refd. Brewia v. BivwIh, 1 1893 J W. N. 6; Wattr- 

Iiouho r. Waterhouse, [1893] P. 284 ; (Warier v. Carter 

(1895), 12 T. L. It. 37 : Bulhis v. Bulhis (1910), 102 L. T. 

399. Mentd. Anuytagc r. Anuytagc, 1 1 SDK J P. n<s. 

6006. — .1— -Where, in a suit, by a wife 

for judicial separation, an order for alimony 
pendente life had been made against the husband, 
the ct. refused to restrain the husband from dealing 
with certain of his property. — ( ’artkr v. Carter, 
[1896J P. 35 ; 05 D. .J. P. 48 ; 44 W. K. 100 ; 12 
T. L. 11. 37. 

6007. To secure maintenance — Before order 

made.] — II cum ester v . Bukmkkter, No. 5149, 
ante. 

6008. Pending provision of security.] - 

Waterhouse v. Waterhouse, No. 5117, ante. 

6009. .] — Newton v. Newton, 

No. 5148, aide. 

6010. Respondent in contempt -& out of 

jurisdiction.] — The ct., in the absence of aut hority, 
refused, upon an ex p. application, to restrain 
resp., w r ho was in contempt., from removing propert y 
out of the country, the object of the application 
being to put pressure upon resp. in respect of the 
decree which had been disobeyed, A which could 
not be enforced owing to resp. being now outside 
the ct.’s jurisdiction. — Wallis v. Wallis (1891), 
05 B. T. 796. 

6011. To secure payment of costs.] — Where 

the resp. in a suit for judicial separation who had 
been unsuccessful in the suit, A had been con- 
demned in costs had not complied with an order 
made during the hearing to secure a further sum 
of £75 for petitioner’s costs, the ct. issued an in- 
junction restraining him from parting with specific 
property until petitioner had the opportunity of 
enforcing the order. — Brew t is v. Brewis, [1893] 
W. N. 6. 

6012. .] — Gordon v. Gordon (1912), 

Times, Nov. 20. 

6013* Discharge of injunction — Upon reconcilia- 


tion.] — A judicial separation having been pro- 
nounced by this ct. at the suit of the wife, an 
interim injunction was obtained against him [tho 
husband] to restrain him from dealing with certain 
of his property. Subsequently a reconciliation 
took place between the husband A wife. Tho 
solr. who had been acting for the wife now applied 
to have that injunction continued until a receiver 
of the property should be appointed, or until the 
balance of his costs should be paid. 

The ct. refused to continue the injunction, or to 
appoint a receiver. — Hawes v. Hawks (1880), 57 
B. T. 374. 


Sect. 25. DECREES ABSOLUTE. 

1. — Power of Court. 

A. /Is to Time ret thin which to Make Decree. 

See Supreme Court of .Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 183 ; Matrimonial Causes 
Rules, 1924, r. 50. 

6014. General rule — No power to make absolute 
decree — Until three months from decree nisi.] — 

29 A 30 Viet. c. 32, s. 3, which extends the time 
for making decrees nisi absolute from three to 
six months, applies to suits pending at the time 
when the Act came into operation. But where 
decrees nisi had been pronounced before the Act 
came into operation, whereby three months had 
been fixed as the time at the expiration of which 
t hey were to be made absolute, the ct. held that it 
was at liberty under the proviso to the sect. “ unless 
tho ct. shall, under the power now vested in it, fix 
a shorter time,” to make them absolute at the 
end of the three months. 

[A decree] cannot be made absolute before the 
three months, but it may b(5 made absolute at 
any later time . . . the proviso [in 23 A 24 Viet, 
(r. 144), s. 7j gives tin* Ct. power, notwithstanding 
the prohibition contained in the first, branch of the 
section, to fix a shorter time than six months 
(but not shorter than threes months) for making 
decrees absolute. ' Although a suitor may have 
a vested right to a decree, the mode A method in 
which he is to approach the ct. in order to obtain 
it, A the time within which that or any ot her step 
in the cause is to be taken , are merely auxiliary 
to that right, A may be changed . . . without 
any infringement of the right itself (per Cur.). ~ 
AV Alton v. AVatton, Dow v. Dow, Davies r. 
Davies (I860), B. K. I P. A D. 227 ; 35 I;. J. J*. A 
M. 95 ; 14 B. T. 712 ; 15 \V. R. 288. 

Annotation : Mentd. Langworthy t\ Lungunillij (1886), 55 

L. J. I’. 33. 

6015. .] — Fitzgerald v. Fitz- 

gerald, No. 0021, post. 

6016. Discretion to abridge statutory interval — 
From six to three months — In special circum- 
stances.] — The ct. will not, except in very special 
circumstances, abridge the interval between the 
decree nisi A decree absolute fixed by Matri- 
monial Causes Act, 1800 (e. 32). — Shelton v. 
Shelton A Campbell (1809). 38 B. J. I*. A M. 34 ; 
20 B. T. 232 ; 17 VV. R. 401. 

Annotation :■ — Refd. Birdernmnn r. Bicilermami (1896), 12 

T. L. H. 209. 

6017. M. v. B. (1874), No* 

0020, post. 

6018. -.] — In a wife’s suit for a 
decree of nullity of marriage on the ground of her 
husband’s impotency, the ct. pronounced a decree 
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tied. 25 . — Decrees absolute: Sub-sect. 1, A. & B.; 
sub-secL 2, A ., ft. C. (a) cfc (6) ; sub-sect. 3.] 

& subsequently refused a motion to make the 
decree nisi absolute before interval of six months 
had expired. — M eynell (falsely called Bull) 

v . Bull (1874), 30 L. T. 345. 

6019. .] — Fitzgerald v . Fitz- 

gerald, No. 6021, post. 

6020. Sufficiency of special grounds— Application 
in Chancery affecting settlement — Before long 
vacation.] — The ct. will not, unless there bo 
peculiar circumstances in the case, abridge the 
time within which the decree nisi may be made 
absolute in suits for nullity. 

In a contested suit for a declaration of nullity 
of marriage by reason of the iinpotency of the 
husband, the wife obtained on Jan. 24, J874, a 
decree nisi , which was to be made absolute in 
six months. The ct. declined to abridge the 
time by substituting in the decree nisi three for 
six months, to enable an application to be made, 
before the long vacation, to the Ct. of Ch. to cancel 
the settlements made in consideration of the 
marriage. — M. v . B. (1874), L. K. 3 P. & I). 200 : 
43 L. J. P. & M. 42 ; 30 L. T. 910 ; 22 W. ft. 556. 

6021. Decree nisi after three petitions.] — 

The ct. has power to shorten the period witliin 
which a decree nisi may be made absolute, so that 
the time be not less than three months, & will 
vary the decree nisi for that purpose. 

The wife obtained a decree nisi for dissolution 
of her marriage, on the ground of adultery <fc 
desertion, the decree to be made absolute at* the 
expiration of six months. It was the (bird peti- 
tion filed by her. The Queen’s Proctor intervened 
on the hearing, & the facts as to the previous 
suits were fully laid before the ct. Under these 
circumstances, the ct. shortened the period within 
which the decree nisi might be made absolute, 
& varied the decree itself by substituting “ three ” 
*?* ** ” months. — F itzgerald v. Fitzgerald 

(1874), L. ft. 3 1 . & D. 136 ; 43 L. J. j\ & M. 13 ; 
31 L. T. 270 ; 22 W. ft. 267. ’ 

An rL°J^ io Tf v - B ; < 1874) ’ U K. 3 P. & I). 200. 

T 0n ?r d - Q% iyn< l 2Lii flU ?? ly Bull) V. Hull (1871), 30 

, Ap ,V** Rogers v. Rogers (1804), (5 R. 580. 

Rcfd. Rirminsrall v , Ripp mga ll & Lockhart (1882), 4 8 

n*on 9 \ Ur Roberta) r. Brennan 

(1902), 80 L. 1. 599 ; K ay v. Kay, [1904J P. 382. 

6022. New trial after decree nisi— Second 

decree nisi.] — A husband obtained a decree nisi 
for the dissolution of his marriage, but the ct. 
afterwards directed a new trial. More than six 
months after the original decree nisi the case was 
tried a second time, &- the ct. again pronounced 
a decree nisi. 

After the expiration of the period for moving 
for a new trial, the Queen’s Proctor having stated 
that he did not think it necessary to intervene, 
& notice of the application having been given to 
resp s solr., the ct. made the original decree 
absolute, without waiting till the expiration of 
six months from the date of the second trial, but 
directed that both decrees nisi should be recited 

/VooTt Sheffield v. Sheffield & Paice 

(1881), 29 W. ft. 523. 

t 6 ?? 8, 7 — DeIft y caused by court not sitting.]— 

In the absence of special circumstances the ct. 

w . . shorten the interval between the decree 
wist & the decree absolute even by a few days, 
although such refusal should have the effect of 
delaying the decree absolute for three months, 
& the application may have only been rendered 


necessary from tho fact that during a whole term 
the ct. had been unable to sit to take cases in the 
list in which the suit had been entered. — Ripping- 
all v. Ripping all & Lockhart (1882), 48 L. T. 
126. 

6024. Dissolution of first decree nisi — 

Subsequent decree obtained.] — A decree nisi having 
been dissolved on the intervention of the Queen’s 
Proctor, on the ground of collusion, a fresh decree 
nisi was obtained on the ground that the original 
misconduct had been revived by subsequent 
adultery, & the ct. held that there were “ special 
circumstances 99 in the case, & allowed the time 
to be reduced for making the decree absolute. — 
Rogers v. Rogers (1894), 6 ft . 589. 

6025. Ill-health due to litigation.]— The ct. 

in its discretion refused to make absolute a decree 
nisi before the expiration of six months, though 
the ground of the application was petitioner was in 
ill-health & suffering from the excitement of the 
litigation. — Biedermann v. Biedermann (1896), 
12 T. L. It. 209. 

6026. Bigamy committed by respondent.] — 

Although there is no primd facie necessity for a 
petitioner to seek the relief of the ct. in a suit of 
this kind, where reap, has committed bigamy, the 
ct. will not consider it a case of so exceptional a 
character as to justify it in exercising its discretion 
in shortening the period of six months which 
must elapse between the dates of the decree nisi 
& the decree absolute. — Brennan (otherwise 
Boberts) v. Brennan (1902), 86 L. T. 599 ; 18 
T. L. R. 467. 

Annotations : — Mentd. Ogden v. Ogdon, 119081 P. 40; 

Graham r. Graham, [19231 P. 31 ; JMitfoid r. JVlitford, 

119231 P.130. 

6027. Judgment reserved on decree nisi — 

Time for decree absolute from date of hearing.] — 

Houghton v. Hougiiton, No. 3274, ante. 

Effect of delay in applying.] — See Sub-sect. 2, 
0. (6), post. 

B. To Impose Terms before Making Decree. 

See Sub-sect. 4, post. 


Sub-sect. 2.— Application for Decree. 

A. In General. 

Matrimonial Causes Rules, 1924, r. 56. 

6028. Copy of decree nisi — Necessity to file.] — 
Upon a motion to make a decree of dissolution of 
marriage absolute, a copy of the decree nisi should 
be filed. — Fowler v. Fowler (1861), 31 L. J. P. M. 
& A. 31. 

6029. Who may apply — Petitioner only.] — 

(1) Although there are many points on which a 
guilty resjE may be heard after decree nisi , peti- 
tioner is the only party to a suit entitled to move 
to make the decree absolute. 

Semble : (2) if a petitioner, after obtaining a 
decree nisi, neglects or declines to take the further 
step of moving to make it absolute, the proper 
course for resp. to take is to move to reverse the 
decree nisi & to dismiss the petition for want of 
prosecution ; (3) the ct. has power to dismiss a 
petition after decree nisi for non-prosecution. — 
Ousey v. Ousey & Atkinson (1875), 1 P. D. 56 ; 
45 L. J. P. 33 ; 33 L. T. 789 ; 24 W. It. 436. 

Annotations : — As to (1) Apld. Halfen r. Boddington (1881), 
6 P. 1). 13. As to (2) & (3) Refd. Lewis v. Lewis, 11892] P. 
212 ; Rutter v. Rutter (No. 2), [1921] P. 421. 


ART XIII. SECT. 25, SUB-SECT. 2.— his solicitor.] — Held: the Registrar Boyd v. Boyd (1900), 18 N. Z, L. R. 

. may issue the decree on a request in 826. — N.Z. 

t. M ho may apply — Petitioner or writing signed by petitioner’s solr. — 
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6030. Not respondent.] — In a suit for 

nullity the wife obtained a decree nisi, but was 
unwilling to proceed further. The ct. declined to 
make the decree absolute on the application of 
resp. — Halfen (otherwise Boddington) v. Bod- 
dington (1881), 6 P. D. 18; sub nom. Halpen 
(otherwise Boddington) v . Boddington, 50 
L. J. P. 61 ; 44 L. T. 252 ; 29 W. R. 444. 
Annotation:— Consd. Lewis v. Lewis, [1892] P. 212. 

6031. Not representatives of deceased 

petitioner.] — Stanhope v. Stanhope, No. 4566, 
ante. 

Who may oppose application.] — See Sect. 20, 
ante. 

B. A ffidavit in Support. 

See Matrimonial Causes Rules, 1921, r. 56, 
Appendix 9. 

6032. What must be shown — Search for appear- 
ance or non-appearance.] — An application to make 
absolute a decree nisi for dissolution of marriage 
should be supported by affidavits of search for 
appearance by any person 6c of non-appearance, 
6c if an appearance has been entered, that no 
affidavits in opposition to the decree have been 
filed. — Boddy v. Boddy & Grover (1861), 80 
L. J. P. M. & A. 95. 

6033. In registry of recent date.] — 

The affidavit to found a motion to make absolute 
a decree nisi for dissolution of marriage, should 
show that search was made in the registry at a 
recent date. The ct. refused to make a decree 
absolute on Nov. 4 upon an affidavit of search on 
Oct. 1.-- Stone v. Stone & Brownrigg (JS62), 3 
Sw. & Tr. 113; 32 L. .T. 1\ M. & A . 7 ; 7L. T. 757 ; 
164 E. R. 1215. 

6034. Where pending appeal withdrawn — 

Fact of withdrawal.] — When a petition of appeal 
for the reversal of a decree nisi has been presented 
to the House of Lords, 6c the ct. is afterwards 
moved to make the decree absolute, the appeal 
having been withdrawn x that fact should appear 
by affidavit. Where such an affidavit had not 
been filed, but deft.’s counsel admitted that the 
fact was so, the ct. made the decree absolute. — 
Baily v. Baily 6c Della Bocca (1862), 31 
L. J. P. M. & A. 163. 

C. Time for Making. 

(a) In General. 

Sec Supreme Pourt of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 183 (1). 

Not before three months from date of decree nisi.] 
— See Nos. 6014, 6015, ante. 

Before six months from date of decree nisi — 
Under special circumstances.] — See Nos. 6016-6026, 

ante. 

6035. After six months from date of decree nisi — 
Reasonable time.] — Parsons v . Parsons, No. 3735, 
ante. 

(b) Effect of Delay. 

See Matrimonial Causes Rules, 1924, r. 56. 

6036. Liability to dismissal of petition — Whether 
subsequent petition barred — On same facts.J — 

(1) Where a decree nisi for the dissolution of a 
marriage has been pronounced the ct. has power 
to dismiss the petition as for want of prosecution, 
unless petitioner move to have the decree made 
absolute within a reasonable time. 

(2) Semble : if a petition be dismissed for want 
of prosecution a fresh petition upon the same 
facts may be brought at a subsequent time. — 
Pollack v . Pollack, Deane & Macnamara 
(1868), 16 W. R. 1130. 


6037. Power of court.] — Oijsey v . Ousey 
6c Atkinson, No. 6029, ante. 

6038. Delay for one year.] — In a suit by 

the wife for dissolution of marriage, petitioner 
obtained a decree nisi, but allowed more than a 
year to elapse without taking any further stop to 
make such decree absolute. On an application by 
resp. to make the decree absolute or to dismiss 
the petition for want of prosecution : — Held : the 
petitioner must be dismissed unless within a week 
petitioner applied to make decree absolute. — 
Lewis v. Lewis, [1892] P. 212 ; 01 L. J. P. 95 ; 
67 L. T. 358 ; 8 T. L. R. 489. 

6039. .] — Dunstan v. Dunstan 

(1897), 13 T. L. R. 480. 

6040. Unless delay Justified — Proceed- 

ings for maintenance pending.] — Southern v . 
Southern, No. 4601, ante. 

6041. Mistake of law.] — G. obtained 

a decree nisi of nullity of marriage on Apr. 32, 
1904. For family reasons 6c being under the 
impression that a decree absolute could be ob- 
tained at any time petitioner delayed applying 
until June, 1913. On the application it w T as 
submitted that the court had no discretion in the 
matter. The ct. made the decree nisi absolute. 
Delay in applying to have the decree nisi made 
absolute is, in the absence of other reasons, no 
ground for refusal of the application, where the 
only result would be to put petitioner to the 
further expenses of commencing proceedings 
afresh 6c filing another petition. — Grant (falsely 
called Gtannetti) v. Giannetti, [1913] P. 137 ; 
82 L. J. P. Ill ; 108 L. T. 1037 ; 29 T. L. R. 
654 ; 57 Sol. Jo. 774. 

6042. Petition praying alternative relief — * 

Judicial separation.]— A wife petitioned for a 
divorce, 6c in the alternative for a judicial separa- 
tion. In 1909 a decree nisi was pronounced. 
No application w r as made as to a decree absolute. 
In 1912 the husband, resp., applied by summons 
for the decree ?iisi to be rescinded, 6c the petition 
dismissed for want of prosecution. Petitioner 
opposed the application 6c prayed that the decree 
nisi might be rescinded <fc a decree of judicial 
separation substituted for it : — Held : the decree 
nisi should be rescinded 6c a decree of judicial 
separation pronounced. — Griffiths v. Griffiths 
(1912), 106 L. T. 646 ; 28 T. L. R. 281 ; 50 Sol. 
Jo. 361. 

6043. Inquiry by King’s Proctor — No application 
on expiry of six months.] — Practice Note (1920), 
150 L. T. Jo. 74. 

Whether respondent entitled to apply — For dis- 
missal of petition.] — See Nos. 4601, 6038, ante. 


Sub-sect. 3. — Grounds for Refusing 

Decree. 

6044. Affidavit by King’s Proctor — Of grounds 
for intervention,] — The ct. will refuse to make a 
decree nisi absolute, after the expiration of three 
months from the t ime when it was pronounced, in 
order to enable the Queen’s Proctor to make 
inquiries, 6c to lay a case before the A.-G. for his 
directions, upon an affidavit being filed by the 
Queen’s Proctor, to the effect that he had received 
information of material facts, 6c that he intends 
to fake the directions of the A.-G. — Palmer v. 
Paimer (1865), 4 Sw. 6c Tr. 143 ; 34 L. J. P. M. 
& A. 110; 164 E. E, 1471. 

Annotation : — Refd. Langvorthy r. Langworthy (1886), 55 
L. 3. V. 33. 

6045. .] — The ct. refused to make a 
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Sect, 25 . — Decrees absolute: Sub-sects. 2, 4, 5 <£• 6, 
A., B., C. <Sc D, Sect • 26 : Subj ect, l.j 

decree nisi absolute although the six months had 
expired, where the Queen’s Proctor applied for 
postponement on affidavits that he had a case for 
intervention but had not yet been able to take 
the directions of the A.-G. — Hamilton v. Hamil- 
ton Sc Hiding (1875), 33 L. T. 482. 

Intervention by King's Proctor.]— See Sects. 19, 
20, ante. 

6046. Alimony pendente lite — In arrears.] — 

Latham v. Latham Sc Getihn, No. 1184, ante. 

6047. No order made.] — Fodkn t». Foden, 

No. 4101, ante . 

6048. Securing allowance to wife.] — Bent v. 
Bent Sc Footman, No. 5394, ante. 

0049. ,J — A husband sued for a judicial 

separation on the ground of his wife’s cruelty, Sc 
established his case. Since cessation of cohabita- 
tion the husband had made his wife an allowance, 
Sc at the hearing said he would continue it. The 
ct. intimated that the allowance should be secured 
to the wife by deed, Sc, on the husband objecting 
suspended the decree until its suggestion should 
be carried out. — Phillip v. Phillip (1873), 21 
W. R. 392. 

6050. .] — Wilton v. Wilton Sc Gambier 

(1881), 71 L. 3. P. 126, n. 

6051. Death of party- Petitioner.] — (in ant v. 
Grant & Bowlks Sc Patti son, No. 45(55, ante. 

6052. Respondent.] — Bering v. Bering Sc 

Blakeley, No. 5146, ante. 

6053. Non-payment of costs By petitioner — 
Not valid ground.] — The ct. cannot, after the time 
limited by the statute, suspend a decree absolute 
on the ground that petitioner had not paid his 
proctor’s taxed costs. — Patterson v. Patterson 
& Graham (1870), L. H. 2 P. Sc 1). 192; 40 
L. J. P. Sc M. 4 ; 23 L. T. 631 ; 19 W. IL 233. 

6054. Appeal pending — Against decree nisi.] — 
Hesp. appealed from a decree nisi to the House of 
Lords, on the ground that it was against the 
weight of evidence. W hile the appeal was still 
undisposed of, the decree nisi was, after the 
requisite lapse of time, pronounced absolute, not- 
withstanding the appeal. The latter being an 
improper course, could not be allowed to operate 
as a stay of the proceedings in the* ct. below.-— 
Kobertson v. Robertson Sc Favagrossa (1881), 
44 L. T. 253. 

6055. Delay in application for decree. |— Grant 
(falsely called Giannetti) v. Giannktti, No. 
6041, ante. 

.] — See , also , Sub-sect. 2, C. (5), ante • 


Sub-sect. 4 - Suspension of Decree. 

6056. Pending provision for issue.] — (.’lark v. 
Clark Sc Bouck, No. 5841, ante. 

6057. Nullity suit.] — A decree nisi was 

made declaring a de facto marriage void, as not 
having been solemnised according t-o law. Shortly 
before the expiration of the period of six months, 


a petition was presented for a provision for the 
child of the marriage. On a motion to make the 
decree absolute, the judge held that a provision 
for the child ought to be inserted in the final 
decree, Sc refused to make the decree absolute 
until materials were furnished for deciding what 
provision ought to be made : — Held : under 
Matrimonial Causes Act, 1860 (c. 144), s. 7, there 
is no absolute right to have a decree made abso- 
lute at the end of the six months, Sc although the 
judge might have made a provision after the 
decree absolute, he had jurisdiction to suspend 
the making the decree absolute for the purpose of 
inserting in it the provision which he considered 
necessary, Sc the ct. would not interfere with his 
discretion, there being nothing to show that he 
had exercised it unreasonably. Matrimonial Causes 
Act, 1857 (c. 85), s. 35, enables the ct. to order 
a provision to be made for the children of a 
marriage which the ct. has declared to be void. — 
Langworthy v. Langworthy (1886), 11 F. B. 
85 ; 55 L. J. P. 33 ; 54 L. T. 776 ; 34 W. R. 
356 ; 2 T. L. R. 373, C. A. 

Annotation Reid. Foden v. Foden, [1894] 1\ 307. 

6058. Pending time for appeal — From verdict or 
intervention by King’s Proctor.] — Bering v. 
Bering Sc Blakeley, No. 5146, ante. 

6059. Pending inquiry by registrar as to settle- 
ments.] — Sowdon v. Soavdon, No. 5506, ante. 

6060. Pending provision for wife.] — Wilton v. 
Wilton Sc Gambier (1881), 71 L. 3. P. 126, n, 

6061. Dum sola et casta clause.] — Peti- 

tioner obtained a decree nisi on the ground of his 
wife’s adultery, but, at the time of pronouncing 
that decree, the judge intimated that an allow- 
ance must be made by petitioner to his wife. 
The solrs. for petitioner Sc resp. settled an agree- 
ment, which was signed by both the parties. 
One of the terms in the agreement was that the 
allowance should continue so long as resp. should 
remain chaste Sc unmarried. The ct., while 
expressing disfavour with the dum casta clause, 
made the decree absolute. — Wkllf.r v. Weller, 
Funneix Sc Cass (1890), 63 L. T. 263. 

6062. .] — Lander v. Lander, No. 

5427, ante. 

6063. .] — Fdwards v. Edwards Sc 

Francis, No. 3112, ante. 

6064. .J — Ashcroft v. Ashcroft & 

Roberts, No. 5360, ante. 

6065. .] — Parry v. Parry, No. 3133, ante. 

6066. Nullity suit.]- (1) Where a petition 

is brought for a declaration that a marriage 
ceremony is null Sc void on the ground that resp. 
had a husband living at the time of the ceremony, 
the ct. cannot ordinarily make it a term of granting 
a decree that petitioner shall make provision for 
resp. 

(2) A petitioner is entitled ex debito jvstiticc to 
a declaration of nullity of marriage when resp.’s 
husband was alive at the time of the second 
marriage, Sc the ct. has no discretion as to with- 
holding relief. — Bateman v. Bateman (other- 
wise Harrison) (1898), 78 1,. T. 472. 

6067. .] — Freeman v Freeman Sc Free- 

man, No. 3623, ante. 
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6046 i. Alimony pendente life — h 
arrears .] — The ct. refused to mak< 
decree nisi, absolute until arrears o 
alimony pendente lite were paid. — Di 
Brktton v. De Bhktton (1882) 
I. L. It. 4 All. 2Uf>. — IND. 


6051 i. Death, of party — Petitioner.] — 
A wife, who had obtained a decree 


nisi, died before such decree had been 
confirmed by the High (%.:■— Held: 
the ct. had no jurisdiction in these 
proceedings to confirm the decree for 
dissolution of the marriage. — Bttttkr- 
fielp v. Butterfield (1022), 1. L. It. 
50 Calc. 153— IND. 

a. Notice of decree nisi not served 
on rc8jwnde.nt & co-respondent .}— When 


an application was made by petitioner 
l,o make absolute a rule nisi for dis- 
solution of his marriage with resn., & 
it appeared he had tried in vain to 
discover resp. & co-resp. so as to serve 
thorn with notice of the decree nisi 
the ct. made the decree absolute with- 
out such service. — Warden v. Warden 
(1872), 0 B. L. It. App. 39.— IND. 
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Hub-sect. 5. — Form and Amendment. 

6068. Amendment — Marriages in registry & 
church — Second marriage only referred to.] — 
Petitioner & resp., after having been married in a 
registrar’s office, went through the form of 
marriage in a parish church. In a petition for 
dissolution of marriage, & in the decrees nisi & 
absolute pronounced thereon, the second marriage 
only was referred to. Upon affidavit of service of 
notice of motion upon resp., the ct. ordered that 
the petition &> decrees be amended by inserting 
therein the date of the first marriage. — Hampson 
v. Hampson, [19081 P. 355 ; 77 L. ,T. P. 148 ; 99 
L. T. 882 ; 24 T. L. K. 808 ; 52 Sol. Jo. 729. 


SU B-8ECT. 0. — E PFKCT. 

A. In General. 

6069. Retrospective effect — From date of decree 
nisi.]- — An absolute decree for the dissolution of 
marriage takes effect from the date of the decree 
nisi, unless anything be done in the interval 
between the two to alter it ; A any dealing in the 
interval with a chose in action of the wife, is 
subject to the contingency of the decree ?nsi 
becoming absolute. 

A feme covert , who, at the t ime of her marriage, 
was entitled to part of a fund in ct., joined her 
husband in mortgaging her share, which was 
subsequently ordered to be carried to the account 
of her <te her husband, with a direction that 
it should not be transferred or disposed of with- 
out notice to the mtgee. A decree nisi, which 
in six months’ time became an absolute decree, 
having been afterwards made for the dissolu- 
tion of the marriage, the mtgee. in the interval 
before the decree became absolute, obtained on 
petition, an order for payment of his mtge. debt 
out of the sum in ct. standing to the credit of the 
husband A: wife. Nothing else had been done 
either by the husband or by the mtgee. towards 
reducing the wife’s interest into possession. The 
order was reversed, on appeal. — Probe v. Soady 
( 1868), 3 Oh. App. 220; 37 I,. .1. Oh. 246; 32 
J. P. 279 ; 16 W. It. 445, L. J. 

Annotations : — Consd. Hulse v. Hulse & Taverner (1X71), 
L: It. 2 P. & D. 250. Expld. & Distd. Norman r. Vi liars 
(1877), 2 Ex. D. 850. Distd. Stanhope r. St unhope & 
Adye (1880), 54 L. T. 000. Consd. Sinclair r. Fell, fl010| 

I Ch. 155. Reid. Allcurd v. Walker, 118001 2 Ch. 800; 
Tremayne v. Itasbleigh, [ 1 DOS J 1 Cli. 681. Mentd. Haly 
r. Barry (1868), 10 W. H. 054; \V id gory v. Topper 
(1877), 5 Ch. 1). 510 ; Jir Emery’s Trusts (1884), 50 L. T. 
107 ; Langworthy v. Langworthy (1880), 55 L. J. P. 88. 

6070. Removal of disabilities of coverture.] — 

Nouman v. ViLLABR, No. 4759, ante. 

6071. Marriage severed.] — Ellis r. Ellis, No. 
4185, ante. 

6072. Jurisdiction of court ousted™ -To review 
decree nisi & verdict.] — After decree absolute the 
ct. has no jurisdiction at the instance of a co-resp., 
upon motion made for that purpose, to rescind 
that decree & the decree ?iisi or to set aside the 
verdict of a jury against co-resp. which these 
decrees have followed, although fraud is alleged 
by him in the obtaining of that verdict & decree 


nisi, co-resp. having had time & opportunity for 
applying for a now trial after the decree nisi & 
having failed to do so. — Kemp- NVelcm r. Kemt- 
Welcii & Chymes, [1912] P. 82 ; 81 L. J. P. 25 ; 
106 L. T. 643 ; 28 T. L. It. 185. 

B. On Right to Remarry. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 181. 

6073. Re-marriage within time limit for appeal — 
Second marriage void.] — Where, after a decree of 
dissolution of marriage, one of the parties t<o such 
marriage was married in fact witliin the time 
limited by Matrimonial Causes Act, 1857 (c. 85), 
s. 57, & during the lifetime of the other party to 
the marriage, the et. held the latter dc facto 
marriage to be null & void in law. — Chichester, 
v. Mure (falsely called Chichester) (1863), 
3 Sw. & Tr. 223 ; 2 New Kep. 493 ; 32 L. ,1. 
P. M. & A. 140 ; 8 L. T. 676 ; 9 Jur. N. 8. 779 ; 
11 W. It. 990 ; 164 E. K. 1259. 

C. Wife's Right to Husband's Name after 

Divorce. 

6074. General rule.] — Marriage confers a name 
upon a woman. The name so conferred becomes 
her actual name, & continues to be so even after 
a decree of divorce, until she has acquired by 
repute some other name which, so to speak, 
obliterates it. — Fen dale (otherwise Goldsmid) 
v. Goldsmid (1877), 2 P. D. 263 ; 46 L. .T. P. 70. 

Annotation: — Refd. Cowley r. Cowley, [11)011 A. C. 150. 

6075. Wife of peer — Remarriage with com- 

moner.] — An injunction will not be granted to 
restrain the former wife of a peer, whose marriage 
with him has been dissolved, & who has subse- 
quently married a commoner, from using her 
former title. The peer by such user suffers no 
legal wrong or damage. — Cowley (Earl) v. 
Cowley (Countess), ]1901] A. 0. 450; 70 

L. J. P. 83; 85 L. T. 254 ; 50 W. It. 81; 17 
T. L. It. 725, IT. L. 

An notations : — Refd. Pryeo v. Pioneer Press (1925), 42 

T. L. U. 29. Mentd. He (Jroenwood, Uoodharfc r. Wood- 

head, [19021 2 Cli. 198 ; He Croxon (otherwise Oroxton), 

Croxon (ot herwise Croxton) v. Ferrers (1904), 89 L. T. 738. 

D. On Rights to Property. 

See Part V., Sect. 1, ante. 


Sect. 26. -EFFECT OF DECREES IN SUITS 
OTHER THAN DIVORCE. 

Hub-sect. 1. — Judicial Separation. 

6076. No right to remarry.] —Kyi: v. Fuliamre 
(1602), Moore, K. H. 683 ; 72 E. It. 838. 

A n notation : — Mentd. Napier v. Napier (otherwise Coodhnn), 
119151 1’. 181. 

6077. Decree In England — Subsequent dissolu- 
tion decree abroad — Effect on alimony & custody.] 

— W. v. W. (1908), Ilalsbury’s Laws of England, 
cited in Vol. XVI., p. 595. 

6078. Whether status of parties altered. J — 
Semitic : a decree for judicial separation does not 
affect the status of the parties. — A nghinelli v. 


PART XIII. SECT. 25, SUB-SECT. 6.— 

A. 

b. Jtctrospective effect .) — After a de- 
cree absolute has been made for the 
dissolution of a marriage the wife can- 
not sue the husband for a personal 
injury committed by him in the 
iuterval between the decreo nisi & the 
decree absolute. — Salaman v. Sala- 
MAN, [1923] N. Z. L. H. 300.— N.Z. 


PART XIII. SECT. 25, SUB-SECT. 6. - 

B. 

c. Itcmarriage vnthin six months.] 
— Divorce Act. IV. of 1869, s. 57, 
expressly prohibits remarriage within 
six months of the making of the decreo 
absolute. — Battik v. Brown (1913), 
I. L. H. 38 Mad. 452.— IND. 

d. .) — A successful petition in 

a suit for dissolution of marriage 


entered into a, second marriage within 
six months from the decree for dis- 
solution of marriage becoming abso- 
lute : — Held : the second marriage 
was null & void.— Turner v. Turner 
(1921), I. Li. It. 48 Calc. 636.— IND. 

PART XIII. SECT. 26, SUB-SECT. 1. 

6078 i. Whether status of parties 
altered. 1 — The marriago remains in 
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Husband and Wife. 


Sect. 26 . — Effect of decrees in suits other than divorce : 
Sub-sects. 1, 2 <£? 3. Sect. 27 : Sub-sects. 1 2, 

Anghinelli, [1918] P. 247 ; 87 L. J. P. 175 ; 
119 L. T. 227 ; 34 T. L. R. 438 ; 62 Sol. Jo. 548, 
C. A. 

Annotations : — Mentd. Graham v. Graham, [1923] . 31 

Mitford v. Mitford & Von Kuhlinann, [1923J 1 J 130 
Eustace v. Eustace, 11924 ] P. 45. 


Sub-sect. 2. — Nullity of Marriage. 

6079. Marriage never solemnised — Settlement 
conditional on marriage being solemnised.] — By a 

settlement made in contemplation of the marriage 
of liis daughter, a father covenanted that if the 
marriage were “ solemnised ” his exors. would, 
within twelve months from his death, pay £25,000 
to the trustees of the settlement. The marriage 
took place. Under an order made in an action 
for the administration of the estate of the father 
his exors. were directed to pay & did pay over the 
£25,000, being unaware of the fact that on the 
previous day a decree absolute had been made in 
the Divorce Ct. declaring the marriage to have been 
& to be absolutely null & void on the ground of the 
impotence of the husband : — Held : inasmuch as 
the marriage had been declared null ab initio , it 
had never been “ solemnised ” ; consequently 
the covenant to pay the £25,000 never became 
operative, & the money in question must be 
repaid to the exors. of testator. — Tie (Barnett, 
Richardson v. Greener (1905), 74 L. J. Oh. 570 ; 
93 L. T. 117. 

Annotation : — Folld. Re Womb well's Sett lmt., Clerko r. 

Menzies, [1922J 2 Ch. 298. 

See, further , Settlements. 

Effect on issue born of second marriage — First 
annulled on ground of Impotence.] — See Nos. 2330- 
2338. ante. 


Sub-sect. 3. — Jactitation of Marriage. 

6080. How far decree evidence — On indictment 
for bigamy.] — A sentence of jactitation is not 
conclusive evidence against an indictment of 
bigamy ; for its validity may be impeached, as 
having been obtained by fraud. — Kingston’s 
(Duchess) Case (1770), 1 Leach, 140 ; 1 East, 
P. C. 468 ; 20 State Tr. 355 ; 168 E. R. 175. 

A nnotations Apld. Band on v. Bucher (1835), 9 Bli. N. S. 
532. Consd. Barrs v. Jackson (1845). 1 Ph. 582. Apld. 
Abouloff v. (Jppcnheimer (1882), 10 Q. B. D. 295. Distd. 
Boswell v. Coaks (No. 2) (1894), 80 L. T. 305, n. Refd. 
Galbraith v. Neville (1789), 1 Doug. K. B 0, n. ; Meddow- 
croft v. Huguenin (1844), 4 Moo. 1*. C. C. 380 ; Sheildcn 
r. Patrick (1854), 23 L. T. <_>. S. 194. Mentd. Wilson v. 
Bast all (1792), 4 Term Hep. 753 ; Kennel] v. Abbott 
(1799), 4 Ves. 802 ; White v. Hall (1800), 12 Ves. 321 ; 
H. v. Knaptoft (1824), 2 B. & C. 883 ; Stafford v. Clark 
(1824), 9 Moore, C. P. 724 ; Bland v. Lynarn (1827), 5 
L. J. O. S. C. P. 87 ; Martin v. Nteolls (1830), 3 Sim. 
458 ,* Thompson v. Blackhurst (1833), 1 Ncv. Sk M. K. B. 
200; Doe d. Peter v. Watkins (1837), 3 Bing. N. C. 
421 ; Ii. v. Wye (1838), 7 Ad. & El. 761 ; K. v. Caley 
(1841), 5 Jur. 709 ; Hill v. Barry (1842), 7 Jur. 10; 
H. v. Sow (1843), 4 Q. B. 93 ; Robertson r. Stmth (1814), 
l)av. & Mer, 772 ; Tarry v. Newman (1840), 15 M. & W. 
045 ; Bailey v. Harris (1849), 13 Jur. 341 ; H. v. Smith 
O’Brien (1849), 7 State Tr. N. S. 1 ; Bank of Australasia 
v. Nias (1851), 16 Q. B. 717 ; It. v. Blakemore (1852), 
2 Den. 410; B. v. Haughton (1853), 1 E. & B. 501 ; R. 


v. Hartington Middle Quarter (1855), 4 E. Sc B. 780 ; 
Liverpool Bank v. Foggo (1860), 2 L. T. 594 ; Itoutlodgo 
v. Hislop (1860), 2 E. & E. 549 ; Hunter v. Stewart 
(1861), 4 Do G. F. & J. 168 ; The Justvn (1802), 6 L. T. 
553 ; Rogers v. Hadloy (1863), 9 Jur. N. S. 898 ; Nawab 
Sidhee Nuzur Ally Khau v. Ojoodhyaram Khan (I860)* 
10 Moo. Ind. App. 540 ; R. v. Fanning (1866), 10 Cox, 
C. C. 411 ; Patch v. Ward (1867), 3 Ch. App. 203 ; Finney 
v. Finney (1868), L. R. I P. & D. 483 ; Ocheenbein v. 
Papolier (1873), 8 Ch. App. 695 • Mittew y. Allfrey 
(1874), L. R. 10 C. P. 29 ; Dover v. Child (1876), 34 L. T. 
737 ; R. v. Hutchings (1881), 6 Q. B. D. 300 ; Pnestman 
v. Thomas (1884), 9 P. I). 70 ; A.-G. for Trinidad & Tobago 
v. Erich 6, 11893] A. C. 518; Ballantyne v. Mackinnon. 
11896] 2 Q. B. 455 ; Dalton v. Fitzgerald (1897), 66 
L. J. Oh. 604 ; N. E. Ry. v. Dalton Overseers, [1868] 
2 Q. B. 66 ; Turley v. Daw (1906), 94 L. T. 216 ; Hill v . 
Clifford, Oifford v. Timms, [1907] 2 Ch. 236 ; Burdott v. 
Horne (1911), 27 T. L. R. 402 ; In the Estate of Crippon, 
11911] P. 108 ; Bedford v. Cowtan, [1916] 1 K. B. 980 ; 
C. (othorwiso H.) v. C., [1921] P. 399 ; Ord v. Old, [1923] 

9 TT U /1S9. 


Sect. 27.— SUMMARY JURISDICTION. 

Sub-sect. 1. — Jurisdiction of Court. 

6081. What court has Jurisdiction— Desertion- 
Protection order — Husband & wife living in different 

districts.] — A married woman applied to the 
justices of the borough of P. for a protection order 
under Matrimonial Causes Act, 1857 (c. 85), s. 21. 
Since her desertion she had lived outside the 
borough of P., while her husband resided within 
the borough. The borough justices declined to 
make an order, on the ground that the county 
justices were the proper justices to make it. 
Upon a rule for a mandamus to the borough 
justices to hear the application : — Held : the 
jurisdiction was in the county justices. R* v» 
Plymouth J J. (1880), 44 J. P. Jo. 168. 

6082. Separation order — Custody & 

maintenance.] — Drown v. Brown, No. 6218, post . 

6083. .] — Cobb v . Cobb, No. 620 1 , 

7)0St. 

6084. In the metropolis — Maintenance 
order.] Proud v. Proud (1020), 123 L. T. 176 ; 
36 T. L. R. 505 ; 26 Cox, C. C. 605, D. C. 

6085. Magistrates hearing summons for assault — 
Jurisdiction to order separation Sc maintenance at 
same hearing — Matrimonial Causes Act, 1878, c. 19.] 
— Powell v. Powell, No. 6281, post. 

See , now , Summary Jurisdiction (Married 
Women) Act. 1895 (c. 39), ss. 4, 5. 

6086. Essentials for Jurisdiction — Cohabitation 
of parties — Broken by act of husband.] — In order 
to give jurisdiction to justices under so much of 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), s. 4, as provides that any married 
woman, whoso husband shall have deserted her, 
or been guilty of wilful neglect to provide reason- 
able maintenance for her, <fc shall by such neglect 
have caused her to leave & live separately & 
apart from him, may apply to a ct. of summary 
jurisdiction for an order under the Act, it is 
essential that there should be a cohabitation which 
is broken by the act of the husband ; but such 
cohabitation does not necessarily imply that the 
parties must be living together continually under 
one roof. 

A married female domestic servant, who never 
lived with her husband under the same roof, was 
visited from time to time by him at the house of 


force with all its consequences except 
in so far as any of them may be 
modified by the decree. There have 
been numerous cases in which a division 
of property, between parties judicially 
separated, has been ordered, but none 
in which the offending party has been 
declared to have forfeited any benefits 
which had already accrued to him or 


her, either by virtuo of community or 
ante-nuptial contract. — Websels v. 
Weasels (1895), 12 8. C. 465.— S. AF. 

PART XIII. SECT. 27, SUB-SECT. 1. 

e. What court has jurisdiction — ■ 
Maintenance order.] — A complaint 
under Criminal Procedure Code. Act X 
of 1882, s. 488, falls within the cog- 


nisance of the Magistrate competent 
to entertain such complaint, & within 
the local limits of whose jurisdiction 
the husband is actually residing at the 
date of such complaint. — Re Shaik 
Fakrudin’s Petition (1884), I. L. R. 
9 Bom. 40. — IND. 

f. Ouster of jurisdiction — Parties 
having reverted to the Supreme Court .] — 
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her mistress, & a child (which subsequently died) 
was bom of the marriage in a lying-in hospital. 
The husband refused to receive his wife in the 
house where he lodged, or to give her any help 
towards her maintenance : — Held : the cohabita- 
tion was sufficient to give jurisdiction to the 
justices under above sect, to make an order under 
the Act. — Bradshaw v. Bradshaw, [1897] P. 24 ; 
60 L. J. P. 31 ; 75 L. T. 391 ; 01 J. P. 8 ; 45 
W. R. 142 ; 13 T. L. R. 82, D. 0. 

Annotation: — Refd. Cowley r. Cowley (1807), .Times, 

Feb. 3 ; Huxtable v. Huxtable (1899), 68 L. J. 1\ 83 ; 

Wassell v. Wassell (1899), 68 L. J. P. 127 ; Kay v. Kay, 

1 1904 J P. 382 ; Harriman v. Harriman, [1909] 1*. 123. 

6087. What is sufficient cohabitation.] 

— Bradshaw v . Bradshaw, No. 6080, ante . 

6088. Ouster of jurisdiction — By separation 
agreement.] — If a wife having a cause of com- 
plaint, under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), against her husband on 
the ground of desertion, 011101*3 into a valid deed 
of separation the effect is to put an end to any 
desertion theretofore existing. 

A husband & wife executed a deed of separation 
in 1896, by which the husband agreed to pay an 
allowance to his wife. No payment w T as made 
under the deed for nine months. Subsequently 
the wife received a portion of the arrears by 
means of legal proceedings, but for more than two 
years before Apr. 1902, the husband paid nothing 
at all under the deed. In Apr. 1902, she took out 
a summons against him under above Act, A the 
justices granted her a separation order, the 
custody of her child, A an allowance of 15#. a 
week : — Held : the deed of separation of 1896 
was a bar to the jurisdiction of the justices on 
the ground of desertion. — Piper v. Piper, [1902] 
P. 198 ; 71 L. J. P. 100 ; 87 L. T. 150. 

6089. By pendency of divorce suit.]— Crax- 

ton v . Craxton, No. 2980, ante . 

6090. As to permanent legal custody of children 
— Matrimonial Causes Act, 1878 (c. 19).] — Grove 
v. Grove, No. 6151, post . 

Sec, now , Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), ss. 4, 5. 

Costs — Exclusive jurisdiction of magistrates as 
to.] — Sec No. 6257, post. 


Sub-sect. 2. — On Wiiat Ground Relief 

WILL BE GIVEN. 

A. Assault . 

(a) Summary Conviction. 

See Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), s. 4. 

6091. Summary conviction — Aggravated assault 
— Imprisonment or fine not inflicted.] — If a hus- 
band has been convicted of an aggravated assault, 
the magistrates may grant a judicial separation 
even though they do not fine or imprison him. — 
Woods v. Woods (1884), 10 P. D. 172 ; 50 J. P. 
199 ; 33 W. R. 323. 

AnnotatLo7is Folld. Powell v. Powell (1889), 14 P. D. 177. 
Consd. Lewin v. Lewin, 11891) P. 254. 

(6) Conviction on Indictment. 

See Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), s. 4. 


6092. Common assault — Husband bound over — 
No power to make separation order.] — A husband 
w T as found guilty of a common assault upon his 
wife & was bound over to come up for judgment 
when called upon. On an application under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), s. 4, asking the judge to grant the 
wife a separation order, & to say that she should 
no longer be compelled to live with her husband : 
— Held : the sect, did not apply to such a case. — 
R. v. Corrigan (1898), 02 J. P. 522. 

6093. Throwing corrosive fluid — Term of im- 
prisonment exceeding two months — Separation 
order made.] — Where a husband was convicted at 
assizes upon indictment of throwing a corrosive 
fluid on liis wife with intent to burn, & sentenced 
to a term of imprisonment exceeding two months, 
an order, on the application of the wife, was made 
by the judge presiding fit the trial under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
ss, 4, 5, that she be no longer bound to cohabit 
with her husband. — R. v. Knowles (1900), 65 
J. P. 27. 

B. Desertion. 


Compare Sect. 5, sub-sect. 8, ante. 

6094. What amounts to — Absence on ordinary 
occupation — Mariner.] — Ex p. Aldridge, No. 2817, 
ante. 

6095. Whether affected by previous 

desertion.] — Ex p. Aldridge, No. 2847, ante. 

6096. Question of fact.] — In 1881 a hus- 

band deserted his wife <fc left the kingdom. On 
his return from abroad in 1886 liis wife applied 
at petty sessions, under Married Women’s (Main- 
tenance in Case of Desertion) Act, 1886 (c. 52), 
for maintenance, & the justices made an order : — 
Held : the order was properly made, the question 
of desertion being purely one of fact for the 
justices. — R. v. Birwistle, etc., JJ. (1889), 58 
1,. J. M. C. 158, 1). C. 

A nnotat ions : — Expld. Lano r. Lam;. [189(5] P. 133. Distd. 

Forster v. Forster (1910), 54 Sol. Jo. 403. 

0097 . Refusal to resume cohabitation — 

After separation under deed — Maintenance allow- 
ance in arrear.]— R. v. Leresciie, No. 2910, ante. 

0098. Refusal to cohabit — After temporary 

separation.] — Mr. & Mrs. W. were about to remove 
to another house, & Mrs. W. during removal, 
temporarily stayed with a relative on June 19. 
When the new bouse was ready, Mr. W. refused 
to receive her back, or to maintain her till Aug. 7, 
when she claimed maintenance under 49 & 50 
Viet. c. 52 : — Held : whether desertion began on 
June 19 or not was immaterial, if it clearly existed 
in Aug., & the order to maintain was right. — 
Wilkinson v . Wilkinson (1891), 58 J. P. 4 1 5. 

Annotations Apprvd. Jones v. Jones (1895), 43 W. R. 

421. Refd. Heard v. Heard, [1896] P. 188; Thomas v. 

Thomas, [1924] P. 194. 

0099. .] — Huxtable v. IIux- 

tablk, No. 2858, ante. 

Reasonable excuse for refusal.] 


See Nos. 3001-3011, ante. 

0100 . Mere refusal to resume cohabitation.] 

—Bowen v. Bowen, No. 2902, ante. 

0101. Conduct compelling wife to leave 

home.] — Brown v. Brown (1898), 79 L. T. 102 ; 
62 J. P. 7il, D. C. ^ oA 

Annotation : — Consd. Dodd V. Dodd, 1906] P. 189. 


lie Wiley & Wiley (1919), 46 O. L. R. 
176 ; 15 O. W. N. 408.— CAN. 

g. .] — Held: once the 

Supremo Ct. is seised of the matter the 
magistrate ought not to entertain any 
application by the wife against her 
husband. — Smiley v. Smiley (1922), 
30 B. C. R. 536.— CAN. 


PART XIII. SECT. 27, SUB-SECT. 2.— 

B. 

h. What amounts to — Unreasonable 
conditions imposed — Jiy husband in 
receiving wife back .] — Where a wife, 
having left her husband's home, oilers 
to return, the offer being bond fide, the 
husband in agreeing to receivo her 


| back, cannot attach conditions which 
1 are unreasonable or beyond the control 
of the wife so as to make it impossible 
for the wife to ret, urn. A wife, in such 
circumstances, may bo found, on the 
evidence adduced, to ho a wife who is 
deserted or destitute within the 
meauing of Deserted Wives’ Main- 
tenance Act, B.C., 1919, c. 19, & 
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Husband and Wife. 


27. — Summary jurisdiction : Sub -sect. 2, 2>\, 

6102. -.] — Charter v. Charter, No. 

1^031 (ITltCm 

-.] — See , also, No. 608(5, ante , No. 6168, 

post . 

6103. Mere expression that wife can go 

where she likes — Wife’s refusal to return.] — 

Charter v. Charter, No. 2931, ante. 

6104. Termination of state of cohabitation 

— By agreement for separation.] — (1) A husband 
& wife married in 1882, and cohabited till July, 
1887, when they executed a “ memorandum of 
agreement ” for a separation, bearing a sixpenny 
stamp. The next day the wife went to America, 
where she remained till Aug. 1899, when she 
returned to this country <fc presented herself at 
her husband’s house, who shut the door in her 
face. The wife took out a summons against her 
husband under the Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), a proceeding which 
must be taken within six months of the commis- 
sion of the offence. At the hearing the justices 
refused to hear any evidence as to the agreement, 
beyond the bare statement of the wife, that the 
solr. who drew it said it was not worth the paper 
it was written on, & that it was never intended 
to be acted upon. The ground of their refusal to 
do so was not clearly stated, but it appeared, 
partly, at all events, to be based on the ground 
(hat it was insufliciently stamped. They granted 
the wife a separation order, Sc ordered the husband 
to pay ten shillings a week for her maintenance : — 
Held : the case depended on the terms of the 
agreement. If the parties intended to separate 
in July, 1887, then there was no offence within 
(he Act, at all evenis within six months of the 
summons. 

(2) Where a wife has obtained a decision in her 
favour under the Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), she is entitled to her 
costs of an appeal to the Div. Cl. even though 
the appeal is successful. — M edway v. Medway, 
J 1900] P. 141 : 69 h. J. P. 56; 82 J T. 627 
61 J. P. 120 ; 48 W. B. 622, I). C. 

Annotations:- to (1) Refd. Nicholson v. Nicholson, 

11917] P. 21 ; Howron r. Howron, (1925J P. I S 7 . Js to 

(2) Folld. Charter r. Charter (1000), 81 L. T. 272. 

6105. .} — Piper t\ Piper, No. 

6088, ante . 

6106. By fault of one party.] — 

(1) “Desertion” under Summary Jurisdiction 
(Married Women) Act-, 1895 (e. 39), means, Sc is 
to be interpreted Sc dealt with as meaning, the 
same as desertion under the Matrimonial Causes 
Act, 1857 (c. 85), save that no period is specified 
{is requisite to constitute the offence. 

(2) A mere separation does not necessarily 
constitute desertion without consideration of the 
question whether there is in fact reasonable cause 
for the desertion. A husband who is summoned 
before justices under Summary Jurisdiction (Mar- 
ried Women) Act, 1895 (c. 39), should have the 
opportunity afforded him of showing by evidence 
that there is in fact reasonable cause or excuse on 
his part for the separation. 

Desertion means the cessation of cohabitation 
brought about by the fault or act of one of the 


parties. Therefore, the conduct of the parties 
must bo considered. Jf there is good cause or 
reasonable excuse, it seems to me there is no 
desertion at all in law (Jeune, P.). — Frowd v. 
Frowd, [1904] P. 177 ; 73 L. J. P. 60 ; 90 L, T. 
175 ; 68 J. P. 436, D. C. 

Annotation : — Refd. Howron v. Howron, [1925] P. 187. 

6107. By complainant’s own act — 

Voluntary separation by wife.] — Blackledge v . 
Blackledge, No. 6175, post. 

6108. .] — On appeal by 

a husband from a maintenance order made by 
justices under the Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), the ct. made some 
observations on the evidence which justices ought 
to require before making such an order, & allowed 
the appeal but granted resp. her costs. 

This Act of Parliament [the Summary Jurisdic- 
tion (Married Women) Act, 1895 (c. 39), is very 
improperly worked by justices throughout tho 
country. They make decrees of desertion on the 
flimsiest evidence, & do not go into cases as 
they should. The wife here agreed that the co- 
habitation should be brought to an end ; Sc she 
admits that she consented to live separate. There 
could therefore be no desertion unless there was 
first a resumption of cohabitation . . . (Bar- 
orave Deane, J.). — Terry v. Terry (1915), 32 
T. Jj. B. 167, D. C. 

Compare Nos. 2858, 6098, ante . 

6109. Reasonable excuse — What 

amounts to.] - Holt v. Holt, No. 3010, ante. 

6110. Intention not to resume cohabitation 

— Cohabitation involuntarily suspended.] — Pul- 
ford v . Pulford, No. 2816, ante. 

See , also, Nos. 2845-2852, ante. 

6111. Continued absence after separation 

order — Not in obedience to order — Order not 
served.] — Bobinson v. Bobinson, No. 6133, post. 

6112. Fresh desertion after cohabitation 

resumed— Previous separation order undischarged.] 
— Jones v. Jones, No. 6241, post. 

6113. Expulsion of wife from home — Sub- 

sequent repentance & offer to recohabit — Reason- 
able doubt as to genuineness of offer.] — Thomas v. 
Thomas, No. 2925, rmte. 

6114. What must be shown — Cohabitation at 
time of desertion.] — B. v. Deresohe, No. 2910, 
ante. 

6115. — — What amounts to cohabitation ] 

— Bradshaw r. Bradshaw, No. 6086, ante. 

6116. Intention to break off marital rela- 

tions.] — Charter r. Charter, No. 2931, ante. 

6117. Whether continuance for any specified 

time.] — Frowd v. Frowd, No. 6106, ante. 

Compare Sect-. 5, sub-soct. 8, B. (6), ante . 

6118. Existing desertion — How affected — By 
deed of separation.] — P iper v. Piter, No. 6088, 
ante. 

6119. By pending divorce proceedings.] 

— Ckaxton v. Craxton, No. 2980, ante. 


C. Persistent CrucJty causing Wife to leave and 

hive apart. 

6120. Retrospective operation of Act.] — The 

provision of Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 4, giving jurisdiction 


entitled to a maintenance order. — 
.Jackman v. Jackman, T1923] 3 

W. VV. U. 1 25 ; 3 D. L. lb 798 ; 32 
B. C. It. 356 —CAN. 

k. Failure, to maintain.] 

“ Desertion ” in Destitute Persons Act 
is a breach of duty in connection with ! 


the maintenance of tho classes of depen- 
dants named in tho Act. 

Misconduct on the part of the hus- 
band must be shown as a basis for an 
order for support against him. — Frabku 
v. Fraser (1907), 26 N. Z. L. R. 913.— 
N.Z. 

1. — Coupled with other acts of 


cruelty .] — Desertion although insuffi- 
cient in itself to warrant a decree, does, 
when coupled with other acts of 
cruelty, form a material ingredient in 
determining a wife’s right to relief. — 
Severn v. Severn (1852), 3 Gr. 431 ; 
7 Gr. 109.— CAN. 
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under the Act to a ct. of summary jurisdiction 
in cases where a husband has been guilty of per- 
sistent cruelty to his wife, thereby causing her to 
live apart from him, is retrospective in its opera- 
tion, & applies to acts of cruelty committed before 
the Act came into force. — Lane v. Lane, [1896] 
P. 133 ; 65 L. J. P. 63 ; 71 L. T. 557 ; 60 J. P. 
845 ; 12 T. L. li. 249, I). C. 

Annotation : — Refd. Ellis v. Ellis (1800), GO J. 1\ 823. 

6121. Persistent cruelty — What amounts to.] — 

Grove v . Grove (1896), 12 T. L. It. 620, 1). C. 

6122. Number of acts on one day.] — 

Semble : a number of acts of cruelty committed 
on one day may amount to persistent cruelty.- - 
Broad v. Broad (1898), 78 L. T. 687, D. C. 

6123. Whether acts entitling to judicial 

separation sufficient.] — Persistent cruelty, under 
Hummary Jurisdiction (Married Women) Act, 
1895 (c. 39), s. 4 , means something more than such 
cruelty as would entitle a petitioner in the Divorce 
Div., to a judicial separation.- Cornauj v. Uor- 
nall (1910), 74 J. P. 379, 1). C. 

To children — On application of wife.] — 

See Summary Jurisdiction (Separation & Mainte- 
nance) Act, 1925 (c. 51), s. 1 (2) (a). 

On application of husband .] — See 

Summary Jurisdiction (Separation & Maintenance) 
Act, 1925 (e. 51), s. 1 (3). 

Causing to leave & live apart — Necessity for 
physical departure.] - Compare No. 6127, past. 

2). Neglect to maintain causing Wife to leave 

and live apart. 

6124. Neglect to provide reasonable maintenance 
— Necessity for proof of husband’s means- Actual 
or potential.] — (l) Upon the hearing by a ct. of 
summary jurisdiction of a summons taken out by 
a married woman under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 1, charging 
her husband with wilful neglect to provide reason- 
able maintenance for licr, the ct. before making 
an order, must be satisfied that the husband either 
is in receipt of actual earnings, or lias the capability 
of earning a livelihood ; evidence of means cannot 
be entirely dispensed with. 

(2) Where a married woman is an unsuccessful 
reap, in an appeal to the Probate, Divorce, & 
Admiralty Div. under the Summary. 'Jurisdiction 
(Married Women) Act, 1895 (e. 39), the Uoui*t, 
without laying down any binding rule of practice, 
will in ordinary cases follow the practice in matri- 
monial causes, and order her costs of the appeal 
to be paid by the husband. — Earnshanv v. Earn- 
shaw, [1896] P. 160 ; 65 L. J. P. 89 ; 74 L. T. 
500 ; 60 J. P. 377 ; 12 T. L. It. 249, 386, D. 0. 

Annotations: — As to (1) Distd. Nott t\ Nott, [1901] 1*. 241. 

Refd. It. i\ Richardson, 11909J 2 lv. R. 851 ; Martin r. 

Martin, 11919J P. 283. 

6125. Causing to leave & live apart — Parties 
already separated — Subsequent cohabitation in 


wife’s house — Wife denied admission to husband’s 
house.] — Husband & wife had been living apart 
for many yearn, when the husband returned & 
resumed cohabitation with his wife at his wife’s 
house. The wife then went to her husband’s 
house, but her husband refused her admission : 
—Held : the husband caused his wife to leave & 
live apart from him within Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 4. — Snape 
v. Snape (1900), 04 J. P. 793 ; 17 T. L. K. 19, 
D. O. 

6126. Husband’s failure to pay allow- 

ance during sepaiation — Subsequent bankruptcy to 
evade payment of arrears.] — When a husband A 
wife have lived apart for several years, & the hus- 
band lias agreed to pay to his wife a certain weekly 
allowance, his failure to pay such allowance & his 
subsequent filing of his petition in bkpey., with the 
object of evading the payment of arrears, do not 
replace the parties in the same position towards 
each other which they occupied before t he separa- 
tion actually took place. Under such circum- 
stances a wife is not entitled to a separation order 
under the Summary Jurisdiction (Married Women) 
Act, 1895 (c. 31), on the ground that she has been 
compelled to live separately «fc apart from her 
husband because he has neglected to maintain her, 
although she commences proceedings within six 
months of the making of the receiving order, as 
she is out of time under the Summary Jurisdic- 
tion Act, 1848 (e. 43), s. 1 1. — Howlands v. Bow- 
lands (1902), 86 U. T. 125; JS T. L. B. 291, 
D. C. 

6127. Or provide home.] — In 

order to constitute an o tie nee within the words 

Wilful neglect & shall by such 

neglect have caused her to leave & live separately 
& apart from him ” in the Summary Jurisdiction 
(Married Women) Act, 1895 (e. 39), s. 4, there 
must be an actual departure by the wife caused 
by the conduct of the husband. When spouses 
are already living apart A without regard to the 
question whether there is desertion in law, which 
is a separate ground of complaint under the 
statute, inert $ refused to provide a home or an 
allowance does not constitute the offence of causing 
by conduct to leave & live apart.— Nicholson r. 
Nicholson, [1917] P. 21 ; 86 L. J. P. 11 ; 115 
L. T. 791 ; 81 J. P. 31 ; 33 T. U. 1L 89 ; 61 Sol. Jo. 
337, 1). a 

6128. Physical departure necessary.]- 

Nicholson v. Nicholson, No. 6127, ante. 

E. Habitual Drunkenness. 

See Licensing Act, 1902 (c. 28), s. 5 (2). 

6129. What amounts to^ — Question of fact in 
each case.] — The word “ habitual ” is not ex- 
plained or defined in the Habitual Drunkards Act, 
1879 (c. 19), & it is in each case a question of fact 
whether drunkenness is only occasional or is 


PART XIII. SECT. 27, SUB-SECT. 2.— 

D. 

m. Ncylcct to provide necessaries .] — 
A hutilmiid & wife being together in 
N. 8. W., the wife with the husband’s 
consent came to S. A. & thereafter 
remained there, Sc the husband failed 
to provide her w T itb adequate means of 
support. On a summons under Inter- 
State Destitute Persons Relief Act. 
1910, taken out by the wife against 
the husband, who was born in Q. in 
respect of which state the act was in 
force Held : an order might properly 
be made against the husband. — Ren- 
ton v. Renton (1918), 25 C. L. R. 291. 
— AUS. 

n. Whether ground for prosecu- 

tion.)— li.v. Bullard, 11924] 1 W. W. R. 


326 ; 1 D. L. R. 950 ; 41 Can. Criin. 
Cas. 397 ; 20 Alta. L. R. 107. -CAN. 

PART XIII. SECT. 27, SUB-SECT. 2.— 

E. 

6129 i. What amounts to — Question of 
fact in each case.] — If a wife habitually 
gives way to intemperance & neglects 
her domestic duties, the inference is 
that such neglect is because, through 
her drinking hahitH, she has rendered 
herself unlit to discharge them, & in 
order to establish thut a wife has 
habitually neglected her domestic 
duties it is not necessary to show r that 
she never performed any domestic 
duties any more than it is necessary in 
order to establish that she is an habitual 
drunkard to show that she is always in 


a state of intoxication, it is Hutllciont 
to show' that she neglected her domestic 
duties so often & to such an extent 
that the neglect haR become a habit — 
Mackik v. Maokie (1903), 22 N. Z. 
L. U. 507.—N.Z. 

6129 ii. .]— -A man is an 

habit uul drunkard within the moaning 
of Divorce and Matrimonial CauHe.- 
Aet, 1904, s. 22, if he had beeu in the 
habit almost every week of coming 
home in the evening two or three times 
in the week, & sometimes oftener, 
under the influence of drink. It is not 
necessary that he should have been 
drunk daily. Nor is he any the less 
an habitual drunkard because at times 
he had been sober for a month, or 
because at one time, during the period 
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Husband and Wipe, 


Sect . 27. — Summary jurisdiction : Sub-sect, 2, E,, 
F. G, ; sub-sect, 3, A ., B, dfr C. (a) (b), 

JD, E/\ 

habitual within that Act. — R obson v, Robson 
(1904), 68 J. P. 416, D. C. 

6130. Intemperance resulting in danger to 

self or others.]— Justices are not entitled to find 
that a person is a habitual drunkard within 
Habitual Drunkards Act, 1879 (c. 19), unless they 
are satisfied that by reason of the habitual in- 
temperance the person charged is dangerous at 
times to himself or herself or to others, or is 
incapable of managing himself or herself & his or 
her affairs. It is necessary to prove that, though 
a person may be excessively intemperate & vio- 
lent at times, the acts of violence were brought 
about by reason of the intemperance.-- -T ayleii 
v, Tayler (1912), 60 Sol. Jo. 572, D. C. 

6131. Intemperance resulting in inability 

to manage self or affairs.] — Tayler v, Tayler, 
No. 6130, ante, 

.] — See, now , Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), s. 3. 

Under Habitual Drunkards Act, 1879 

(c. 19).] — See Intoxicating Liquors. 

F, Husband suffering from Venereal Disease, 

See Summary Jurisdiction (Separation & Main- 
tenance) Act, 1925 (c. 51), s. 1 (2) (b). 

G, Husband Compelling Wife's Prostitution. 

See Summary Jurisdiction Separation & 
Maintenance Act, 1925 (c. 51), s. 1 (2) (c). 

Sub-sect. 3. — Nature op Relief given. 

A. In General. 

See Summary J urisdiction Married Women Act, 
1895 (c. 39), s. 5. 

6132. Order for protection of wife — On con- 
viction of husband of aggravated assault — Matri- 
monial Causes Act, 1878 (c. 19).] — Powell v. 
Powell, No. 6281, post. 

B. Separation Orders. 

See Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), s. 6. 

6133. Effect of — Determination of duty to 

cohabit.] — An order under the Summary Jurisdic- 
tion (Married Women) Act, 1895 (c. 39), that the 
husband pay a weekly sum for the wife’s mainte- 
nance containing the clause “ that the appet. be 
no longer bound to cohabit with her husband,” 
releases both spouses from the duty to cohabit. 
The continuance after such an order by the husband 
of a separation commenced by him before the order 
under circumstances amounting to desertion can- 
not make him guilty^of “ desertion for two years 
without Freasonable excuse,” even though the 
continuance maybe owing to his intention to desert 
his wife & not "to obedience to the order ; & 

(8emble) though the order has not been served on 
him or brought to his notice. — Robinson v. 
Robinson, [1919] P. 352 ; 88 L. J. P. 126 ; 122 
L. T. 222 ; 35 T. L. R. 637 ; 63 Sol. Jo. 705. 

annotations : — Refd. J ouch v. Jones (1924), 132 L. T. 63. 

Mentd. Lutterworth v. Bntterworth &, Englefleld, Collins 

r. Collins & Harrison, Barratt v. Barratt & Fox, Howell v. 

Howell & Walker, Adams v. Adams Sc Ward, Kllwortliy 

v. Ell worthy Sc Ledgard, [1920J P. 126. 


Jurisdiction to make .] — See Nos. 6201, 6218, post. 
On what grounds made .] — See Sub-sect. 2, ante. 


C. Orders for Maintenance. 

(a) Of Wife. 

6134. Order for maintenance alone — Jurisdiction 
of court to make — Separation order previously 
made — Matrimonial Causes Act, 1878 (c. 19), s. 4.] 

— A husband having been convicted of an aggra- 
vated assault upon his wife, a separation order, 
under above sect, was made against him, such 
order not containing a provision for the wife’s 
maintenance : — Held : there was no jurisdiction 
to make a subsequent order for wife’s maintenance. 
— Wood head v. Woodhead, [1895] P. 343 ; 11 
R. 659, IX C. 

6135. Amount of order — Proportion of Joint 
incomes — Practice of High Court followed.]— -In 

assessing the amount which a husband is to be 
ordered to pay for the support of his wife who has 
obtained a separation order against him under the 
Summary Jurisdiction (Married Women) Act, 1895 
(c. 39), cts. of summary jurisdiction are to be 
guided by the principles & practice upon which 
allotments of alimony are made in cases of judicial 
separation iri the High Ct. — Cobb v. Cobb, [1900] 
P. 294 ; 69 L. J. P. 125 ; 83 L. T. 716, I). C. 
Annotation : — Expld. Stephenson v. Stephenson (1925), 133 

L. T. 399. 

6136. * .] — Wilcox v. Wilcox, 

No. 0220, post. 

6137. — — — — Discretion to depart from 

rule.] — The ct, of summary jurisdiction in fixing 
maintenance for a deserted wife is required by 
Summary Jurisdiction (Married Women) Act, 1895 
(c. 39), s. 5 (c), to have regard to the means both of 
the husband & wife, & ordinarily follows the rule of 
Divorce Ct. in regard to alimony by allowing the 
wife one-tliird of the joint income. But that is 
not a hard & fast rule. <fc the wife’s income being 
of a precarious nature & the husband having by 
his conduct shown that he could, if he chose, pay 
more than the amount ordered by the justices : — 
Held : the justices had exercised a judicial dis- 
cretion in awarding the maximum allowance 
under the statute of JL‘2 a week, though on the 
evidence before them as to the income of the 
sj>ousos, that sum was considerably in excess of 
one-third of the joint income. — Stephenson v. 
Stephenson (1925), 133 L. T. 399 ; 41 T. L. R. 
550 ; 69 Sol. Jo. 078, 1). O. 

See Sect. 9, sub-sect. 1 ; Sect. 22, sub-sect. 1, 
ante. 

6138. Weekly sum provided by relative for 

wife.] — On an application by a wife for mainte- 
nance under the Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), after desertion, it being 
shown that a relative of the husband had under- 
taken to provide £1 a week for the wife, the justices 
ordered the husband to pay that sum weekly for 
her maintenance : — Held : there was evidence 
upon which the justices might make such order, 
& if the husband was unable to pay, he might 
show cause upon fresh evidence before the justices 
to have the order varied or discharged. — Walton 
v. Walton (1900), 64 J. P. 264, D. O. 

Annotation : — Refd. Martin v. Martin, 11919] P. 283. 

Compare No. 6140, post . 

6139. What court will consider — Means of 


in question, bo may have left off drink 
for two or three months, or because 
during the four years he may have been 
hardly ever absent from bis work. — 
Dkmpsky v. Dkmcsicy (1904), 2 4 N. Z. 
L. R. 829. — N.Z. 


PART XIII. SECT. 27, SUB-SECT. 3.- 

C. (a). 

o. Order for maintenance alone. ] — 
Where a wife obtained a magistrate’s 
order under 61 Viet. c. 23, b. 2 (o), for 


payment by her husband of a weekly 
sum for her support : — Held : her 
remedies were limited to those given 
by the statute . — He Sims v. Kelly 
(1890), 20 O. H. 291.— CAN. 
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both parties.] — Earnshaw v. Earnshaw, No. 0124, 
ante. 

6140. Whether voluntary allow- 

ance Included.] — In making an order for mainte- 
nance under the Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), it is the duty of the 
justices, in computing the amount of such allow- 
ance, to inquire into the joint means of both hus- 
band & wife, & for the purposes of such inquiry 
they ought to take into account a voluntary 
allowance paid to the wife by a person other than 
her husband. — Nott v . Nott, [1901] P. 241 ; 70 
L. J. P. 94 ; 84 L. T. 573 ; 05 J. P. 378 ; 17 

T. L. R. 525, 1). 0. 

Annotation: — Bold. Martin v. Martin, [1910] P. 283. 

Compare No. 0138, ante , & Sect. 9, sub-sect. 1, 1)., 
ante. 

6141. .] — Beddington v. Bed- 

D1NGTON, No. 0149, post. 

6142. Actual or potential earnings of 

parties.] — Earnshaw v. Earnshaw, No. 0124, ante. 

6143. .] — Mktcalfk-Smith v. 

Metcalfe-Smith (1901), 17 T. L. It. 520, D. C. 

6144. .J- “Stephenson v. Ste- 

phenson, No. 0137, ante. 

6145. Order exceeding statutory limit.] — 

Beddington v. Beddington, No. 0149, post. 

6146. Whether sum alienable.] — The ct. has no 
jurisdiction on the application of a judgment 
creditor of a married woman who has obtained a 
separation order from her husband under the 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), to appoint a receiver by way of 
equitable execution of a weekly sum ordered by 
the ct. of summary jurisdiction to be paid by the 
husband to his wife for her maintenance. 
Paquink v. Snary, 1 1909] 1 K. B. 688 ; 78 L. J. 

K. B. 361 ; 100 L. T. 220 ; 25 T. L. li. 212, 0. A. 

6147. Whether sum liable to equitable execution.] 
— Pac^uine v. Snary, No. 6146, ante. 

Compare Sect. 9, sub-sect. 1 & Sect. 22, sub- 
sect. 1, ante. 

Interim allowance — Adjournment of hearing.] — 

See Summary Jurisdiction, etc. Act, 1925 (c. 51), 
s. 6, 

(b) Of Children. 

See Summary Jurisdiction Married Women 
Act, 1895 (c. 39), s. 4 ; Married Women (Mainte- 
nance) Act, 1920 (c. 63), s. 1 (1) 

6148. Husband’s liability — Children of wife by 
former husband.] — A husband who lias been 
separated from his wife under an order made 
under the Summary Jurisdiction Act, 1895 (c. 39), 
by a ct. of summary jurisdiction, is liable to be 
ordered to make his wife an allowance for the 
support of her children by a former marriage. — 
Hill v. Hill, LI 902] P. 140 ; 71 L. J. P. 81 ; 80 

L, . T. 597; 66 J. P. 314; 50 W. R. 400; 18 
T. L. R. 393, 1). C. 

6149. Children under sixteen — Form of 

order.] — Where, in making an order under Sum- 
mary Jurisdiction (Married Women) Act, 1895 


(c. 39), s. 4, the justices award a weekly sum for 
the maintenance of a child under Married Women 
(Maintenance) Act, 1920 (c. 63), s. 1 (1), the order 
must show upon the face of it that such sum is 
for the maintenance of the child until it attains 
the ago of sixteen years. An order awarding a 
weekly sum for the use of the wife in excess of the 
limit of £2 prescribed by s. 5 of the Act of 1895 
is bad upon the face of it, even in cases where 
additional provision for the maintenance of 
children might have been made under the Act of 
1920. In arriving at the amount of maintenance 
for the wife, the justices are bound to have regard 
to the wife’s means as well as to the income of the 
husband. — Beddington v. Beddington (1922), 

127 L. T. 755 ; 38 T. L. R. 743, D. C. 

6150. Additional order — Order for maintenance 
of wife previously made — Jurisdiction of magis- 
trate.) — Although the Summary Jurisdiction 
(Married Women) Act, 1895, (c. 39) & Married 
Women (Maintenance) Act, 1920 (c. 63), may be 
cited together as the Married Women (Mainte- 
nance) Acts, 1895 & 1920, justices have no power, 
on fresh evidence of means, to add an order pro- 
viding maintenance for children to an order which 
provided maintenance for a married woman & 
which was made subsequent to the passing of the 
Act of 1920, & their jurisdiction is not extended 
by Criminal Justice Administration Act, 1914 
(e. 58), s. 30 (3). — Harvey v. Harvey (1923), 

128 L. T. 698 ; 39 T. 1,. R. 193, I). C. 

D. Custody of Children. 

See, now , Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 5. 

6151. Jurisdiction of court to order.] — A hus- 
band having been convicted of an aggravated 
assault upon his wife, the justices, under Matri- 
monial Causes Act, 1878 (c. 19), s. 4, made an 
order reciting that the wife’s safety was in peril, 
& directing that she should be no longer bound to 
cohabit with her husband, that the husband 
should pay to the wife a weekly allowance of £3 
<fc that the wife should have the legal custody of 
the only child of the marriage : — Held : although 
the Act gave the justices no jurisdiction to make 
an order as to the permanent legal custody of the 
child, the order was valid until the child should 
have attained the age of ten years. — Grove v. 
Grove (1878), 39 U T. 546 ; 27 W. R. 324 ; 14 
Cox, C. C. 200. 

E, Protect 1071 Orders . 

Sec Matrimonial Causes Act, 1857 (c. 85), s. 21 ; 
Supreme Court of Judicature (Consolidation) Act, 
1925 (e. 49), s. 226. 

6152. Who may apply — Whether wife resident 
in City of London— Matrimonial Causes Act, 1857 

(c. 85), s. 21.] — E.r p. Aldridge, No. 2847, ante . 

61 53. Property affected — Reversionary legacy.] — 
A married woman entitled to a reversionary 
legacy, was deserted by her husband, who went 
abroad, & had not been heard of, when such 


PART XIII. SECT. 27, SUB-SECT. 3.— 

C. (b). 

p. No jurisdiction — Where wife’s own 
application fails .] — On an application 
by a wife for maintenance umier Act 
XXV of 1861, b. 316, the magistrate 
held she had failod to establish her right 
of maintenance imder that Hect., but 
he awarded maintenance to her for 
her two infant children, though the 
husband stated he was walling to take 
charge of them, provided they lived 
Avith him : — Held : the order was 
illegal. — PANCHITDAS V. SlIUDIlAMAYI 


(1871). 8 13. L. li. App. 19 ; 16 W. 11. 
72.— IND. 

PART XIII. SECT. 27, SUB-SECT. 3.— 

D. 

6151 i. Jurisdiction of court to order.] 
— Upon an application by the mother, 
under C. S. U. (-. c. 74. s. 8, for the 
custody of her infant daughter, four 
cars of ago, the husband tk wife 
aving separated : — Held : the ct. will 
iuquiro into the cause oLtlie separation, 
lu order to ascertain whether the hus- 
band has forfeited by breach of his 
marital duties, his primd fade right to 


the possession of his child, & whether 
the wife, by deserting the husband 
without reasonable excuse, has relin- 
quished her claim to the benefit Sc 
protection of the statute, which was 
intended to protect wives from the 
tyranny of their husbands who ill-use 
them . — lie Leigh (1871), 5 I*. K. 402. 
—CAN. 

PART XIII. SECT. 27, SUB-SECT. 3.— 

E. 

q. A )> plieation— h'orm of affidavit in 
support .) — Ooohrane v. Cociihank, 21 
U. L. T. 87 —CAN. 



Husband and Wife. 
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Sect. 27. — Summary jurisdiction : Sub-sect . 3, E. ; 
sub^seH. 4, A. & V?.] 

legacy fell into possession. She then obtained a 
protection order from a magistrate, under Matri- 
monial Causes Act, 1857 (c. 85), & the trustee of 
the will having paid the legacy into ct., under the 
Trustee Relief Act, she petitioned for payment 
out : — Held : she was entitled to the order. — lie 
Shicrle’s Trust (1859), 7 W. R. 280. 

6154. .]— A married woman entitled 

to a legacy in reversion was deserted by her hus- 
band in the year 1845. The legacy fell into posses- 
sion & was paid into ct. under the Trustees’ Relief 
Act. The married woman then obtained a pro- 
tection order under the Divorce Sc Matrimonial 
Causes Act, Sc upon her petition the ct. ordered 
the money to be paid out to her . — Be Rainsdon’s 
Trusts (1859), 4 Drew. 440 28 L. .J. Cli. 334; 

32 lu T. O. 8. 290 ; 5 Jur. N. S. 55 ; 7 W. R. 184 ; 
02 E. R. 172 ; sub nom . Be Ramdsden’s Trusts, 
23 J. P. 132. 

6155. Reversionary property — Not men- 

tioned in order.] — Under Matrimonial Causes Act, 
1857 (c. 85), s. 21, combined with Matrimonial 
Causes Act, 1858 (c. 108), s. 8, a protection order 
obtained by a married woman deserted by her 
husband will protect her reversionary property, 
though such reversionary property be not men- 
tioned in the order itself . — Be Whittingiiam’s 
Trusts (1804), 4 New Rep. 134 ; 10 L. T. 308 ; 
28 J. P. 407 ; 10 Jur. N. S. 818 12 W. R. 775. 

A nnotation : — Refd. Nicholson v. Drury Buildings 
Co. (1877), 7 Ch. D. 48. 

.]- See, also , Part V., Sect. 2, sub-sect. 3, 

ante. 

6156. Operation of order — Whether retrospec- 
tive.] — Matrimonial Causes Act, (e. 85), s. 21, is 
not retrospective. Where, therefore, a married 
woman whose husband had deserted her obtained 
a protection order from a magistrate under that 
sect., after the commencement of an action by 
her in her own name to recover damages against 
a carrier for the loss of goods entrusted to him by 
her for carriage : — Held : the order gave no right 
to sue. — M idland Ry. Co. v. Pye (1861), 10 
C. B. N. S. 179 ; 30 L. J. C. P. 314 ; 4 L. T. 510 ; 

9 W. R. 058 ; 142 E. R. 419. 

Annotations : — CoDSd. Cuonod t». Leslie, f 19(h)] 1 K. B. 880. 
Refd. K. v. Vine (1875), L. It. 1 0 Q. B. 195 ; lte Pulbonmgh 
Parish .School Board Election, Bourke r. Nutt, I1S94J 1 
Q. B. 725 ; Young r. Adams. |1898] A. C. 409 ; Hr Cull- 
wick, Exp. London Senior Official Receiver. (1918J 1 K. B. 
040 ; Bowling v. Camp (1922), 128 L. T. 342. 

6157. To date of desertion.] — Testa- 

trix was a married woman, who had been deserted 
by her husband in 1843. In 1851 she made a 
will Sc in 1858 she obtained under Matrimonial 
Causes Act, 1857 (e. 85), s. 21, a protection order 
by which all property acquired by her after the 
dale of the desertion was declared to belong to 
her as if she were a feme sole . The ct. held that 
the order was retrospective in its effect, Sc granted 
probate to exor. — In the Goods of Elliott (1871), 

L. R. 2 P. Sc 1). 274 ; 40 L. J. P. Sc M. 70 ; 25 
Jj. T. 203 ; 35 J. P. 712 ; 19 W. R. 1072. 

Annotation: — Ccnsd. In the Goods of Tharp, Tharp v. 
Macdonald (1878), 3 P. D. 70. 

6158. Registration of order — Matrimonial Causes 
Act, 1857 (c. 85), s. 21.] — B., a married woman, 
obtained a protection order for her property on 
Apr. 12, 1801 ; she made a will on Apr. 19, & 
died on Apr. 24. The order was not entered with 
the registrar of the county ct. till Apr. 24, being 
more than ten days after it was obtained : — 
Held : the requirement of the statute as to the 
entry of the order with the registrar was directoiy, 

Sc not imperative, &, on affidavits from the exors. 


that they were ignorant of the husband’s place 
of abode, probate was granted, limited to the 
property acquired since the date of desertion. 
— In the Goods of Faraday (1861), 2 Sw. & Tr. 
309 ; 104 E. R. 1039 ; siib nom . In the Goods of 
Farraday, 31 L. J. P. M. & A ; 7 ; 0 L. T. 57 ; 
25 ,T. P. 808 ; 7 Jur. N. S. 1252. 

Annotation : — Distd. In the Goods of Brighton (1865), 34 

L. J. 1\ M. & A. 55. 

6159. Effect of order — On wife’s power to sue & 

defend.] — A married woman deserted by her hus- 
band, who has obtained a protection order under 
Matrimonial Causes Act, 1857 (c. 85), s. 21, can, 
like a married woman who has obtained a decree 
of judicial separation under sect. 20, sue Sc be 
sued by herself in actions of tort as well as in 
actions of contract. — Rams den v. Brearley 
( 187j>), L. R. 10 Q. B. 147 44 L. J. Q. B. 40 ; 32 

L. T. 24 ; 39 J. P. 203 ; 23 W. R. 291 ; subseqvetit 
proceedings, i Char. Cham. Cas. 90. 

Annotation : — Refd. Moore v. Robinson (1878), 48 L. J. Q. TL 

1 56. 

6160. On wife’s power to contract.] — A 

wife who has been deserted by her husband A 
has obtained a protection order under Matri- 
monial Causes Act, 1857 (c. 85), s. 21, cannot con- 
tract under sect. 20 of that Act so as to affect or 
bind her separate property acquired before the 
desertion in respect, of which she is restrained from 
anticipation, &, therefore, a creditor who has 
obtained judgment against her upon a contract 
made after the desertion cannot obtain execution 
against such property.- -H ill v. Cooper, [1893 
2 Q. B. 85 ; 02 L. J. Q. B. 423 ; 09 L. T. 210 57 

J. P. 004 ; 41 W. R. 500 ; 9 T. L. R. 457 ; 37 
Sol. Jo. 175 ; 4 R. 418, O. A. 

A nnotation : Distd. He Hughes, Brandon r. Hughes, II898J 


Sub-sec jt. 4 . — Complaints. 

A . Time for making Complaints. 

See Summary Jurisdiction Act, 1848 (c. 43), 
s. 11 ; Summary Jurisdiction (Married Woman) 
Act, 1895 (c. 39), s. 4. 

6161. General rule — Within six months’ of 
offence — Persistent cruelty. ) — Persistent cruelty 
by a husband to a wifi*, & wilful neglect by him to 
provide reasonable maintenance for her, in con- 
sequence of which he causes her to leave Sc live 
separately & apart from him, within Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
s. 4 are not continuing offences. The limit of 
time imposed by the reference in sect. 8 to sect. 11 
of Summary Jurisdiction Act, 1848 (e. 43), applies, 
Sc the complaint must in each case be made within 
six calendar months of the offence. — Ellis v. 
Ellis, [1890] P. 251 ; 05 L. J. P. 124 ; 75 L. T. 
390 ; GO J. P. 823 ; 45 W. R. 144 ; 12 T. L. R. 
514, D. C. 

Annotations Refd. Medway v. Medway, [1900] P. 141 ; 

Rowlands r. Rowlands (1902), 86 L. T. 125; Kay v. 

Kay (1912), 77 .T. P. 128 ; Bowron v. Bowron, [1925J P, 

187. 

61 62. .] — Persistent cruelty 

causing a wife to leave Sc live separate Sc apart 
from her husband is a different offence from that 
of desertion. Therefore it is necessary that any 
such complaint or information shall be laid within 
six calendar months from the time when the matter 
of such complaint or information respectively 
arose.— K ay v. Kay (1912), 108 L. T. 813; 77 
.T. P. 128, I). O. 

Annotations: — Consd. Bowron v. Bowron, [1924] J*. 256. 

Refd. Bowron v. Bowron, 11925] P. 187. 

6163. Neglect to maintain.] — Ellis 

v. Ellis, No. 0101, ante. 
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6164. .] — Howlands v . How- i 

lands, No. 0126, ante , 

6165. From what time calculated — Whether 
offence continuing offence — Persistent cruelty.] — 
Ellis v . Ellis, No. 0101, ante . 

6166. Neglect to maintain.] — Ellis 

v . Ellis, No. 0101, ante. 

6167. Desertion — Continuing offence. J — 

For the purpose of proceedings under Summary 
Jurisdiction (Married Women) Act, 185)5 (c. 39), 
s. 1, the desertion of a married woman by her 
husband is a continuing act ; an application by 
the wife for an order under that sect, need not, 
therefore, be made within six months of the com- 
mencement of the desertion.— Heard v. He Ann, 
[1890] P. 188 ; 05 L. J. P. Ill ; 00 J. P. 120 ; 12 
T. L. K. 386, D. C. 

Annotations Consd. Bowron r. Bowron, |I!)2f>l P. 187. 

Refd. Brown v. Brown (J 85)8), 02 J. l\ 711; Stokes r. 

Stokes, 11911] P. 105. 

6168. Constructive desertion — Cruelty 

causing wife to leave husband.] — Desertion is a 
continuing offence, & a wife can, under Summary 
Jurisdiction (Married Women), Act, 1895 (c. 39), 
h. 4, obtain relief for constructive desertion on 
the ground of acts of cruelty which caused her to 
leave her husband, although those acts of cruelty 
would not avail her to obtain relief for persistent 
cruelty under the same sect, by reason of their not 
having taken place within six months of the com- 
plaint, as required by Summary J urisdiction Act, 
1848 (c. 43), s. 11. — Bowron v. Bowron, [1925] 
P. 187 ; 94 L. J. P. 33 ; 132 L. T. 773 ; 89 J. P. 
43 ; 11 T. Li. B. 245 ; 09 Sol. Jo. 325 ; 23 L. G. B. 
223 ; 27 Cox, 0. C. 709, C. A. 

6169. Effect of bankruptcy of husband.] — 

Bowlands v. Rowlands, No. 0120, ante. 

See , generally , Limitation of Actions. 

B. Defences to Complaints. 

6170. Res judicata— Summons withdrawn.] — 
Pjckavance v. Pickavance, No. 0182, post. 

6171. Distinguished from adjourn- 

ment.] — Hopkins v . Hopkins, [1914] P. 282 ; 84 
L . J. P. 20; 112 L. T. 171 ; 78 J. P. Jo. 550, 
D. C. 

Annotation : — Refd. It. r. Soddon, Kx j>. Hall (Ji)16), 85 

L. J. K. B. 806. 

6172. Conditional withdrawal.]— -The 

withdrawal by a wife of a summons under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
does not necessarily render the subject-matter of 
complaint res judicata or dispose of her right to 
take further proceedings on similar facts. The 
withdrawal may be conditional ; but if it is un- 
conditional, it is an estoppel, barring the same cause 
of complaint in subsequent proceedings before 
justices, though the complaining wife may be 
able to raise the same subject-matter, coupled 
with adultery, to obtain relief in the Superior Ct. — 
Hopkins v. Hopkins, [1914] P. 282 ; 84 L. J. P. 
20 ; 112 Jj. T. 171 ; 78 J. P. Jo. 550, 1). C. 

Annotation Mentd. XL r. Fcddon, Ex j>. Hall (15)16), 85 

L. J. K. B. 806. 

See, generally , Estoppel, VoL XX J., pp. 113, 
114. 

6173. Summons dismissed — Second sum- 

mons on same cause of complaint.] — A wife, whose 
summons against her husband for desertion under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), has been dismissed, cannot obtain 


an order on a second summons for t he same cause 
of complaint. It is immaterial that desertion 
is a continuing offence ; its commencement must 
bo referable to some particular date, & if the 
evidence of it is incomplete or unavailable on the 
return of a summons complaining of it, the wife 
should apply for <fc be allowed, an adjournment 
for the purpose of completing her case. When the 
complaint has been once disposed of by the justices, 
the matter is res judicata. — Stokes v. Stokes, 
[1911 J P. 195 ; 80 L. J. P. 142 ; 105 L. T. 410 ; 
75 J. P. 502 ; 27 T. L. B. 553 ; 55 Sol. Jo. 090, 
D. C. 

A n notations : — Folld. Bine kludge v. Blackledgo, [19131 

J\ 5). Consd. McGregor v. Telford, [1915] 3 K. B. 237. 

Expld. & Distd. Kenney r. Kenney (1925), 133 L. T. 400. 

Refd. Hopkins i\ Hopkins, 1191 1J P. 282 ; Proud v. 

Proud ( 1 920), 1 23 L. T. J 76. 

6174. Desertion.] — Proud v. Proud, 

No. 3035, ante. 

6175. Previous summons alleging 

specific date.] — A wife, who was married in 1908, 
left her husband on Peb. 20, 1910, after which they 
never cohabited. In Apr. 1910, a summons which 
had been taken out by the wife in Mar., on the 
ground that her husband had deserted her on 
Feb. 20, 1910, was dismissed. A fortnight after 
the dismissal of that summons, the husband’s 
soh*. received a letter from the wife’s then soil's, 
making accusations against the husband in reference 
to matters prior to the separation, which were said 
to have been since discovered by the wife, & asking 
whether the husband would agree to make arrange- 
ments for his wife’s support, & hinting at pro- 
ceedings in the Divorce Ct. The husband's solr. 
answered, in effect, that*, in consequence of the 
statements made, he was not prepared to enter 
into any arrangement. No proceedings were 
taken in the Divorce Ct., no further step was 
taken until Oct. 8, 1912, when a second summons 
at the instance of the wife was issued, the ground 
of complaint being alleged desertion by the hus- 
band, but without specifying a date. This second 
summons came before a bench of nine justices in 
another town, they, on Oct. 14, 1912, after 
overruling an objection that the matter was res 
judicata , & after refusing an application for an 
adjournment to call rebutting evidence, found the 
cause of complaint proved, <fc ordered the husband 
to pay 10&*. for the maintenance of his wife, 
together with a sum for costs: — Held : (1) the 

order was wrong A must be rescinded ; (2) the 
objection which the justices had overruled was 
good ; (3) t he matter was res judicata ; (1) there 
was neither in fact nor in Jaw any desertion of the 
wife by the husband ; (5) upon the question of 
costs, the wife must bear her own, both in the Div. 
Ct. & in the Ct. below.— Blacklkdge v. Black- 
ledge, [1913] P. 9 ; 82 L. J. P. 13 ; 107 L. T. 720 ; 
77 J. P. 427 ; 20 T. L. B. 120 ; 57 Sol. Jo. 159 ; 23 
Cox, C, C. 230, D. C. 

Annotation:- Refd. Proud r. Fraud (1920), 123 L. T. 176. 

6176. - As from date charged in 

second summons.] — On the facts of the case no 
question of res judicata arose, as it was open to the 
justices to hold that there was desertion as from 
the date charged in tlio second summons, though 
tliere had not been desertion at the date of the 
prior summons. — Kenney v . Kenney (1925), 
133 JL. T. 400 ; 41 T. L. B. 571, D. C. 

6177. Second summons in similar 


PART XIII. SECT. 27, SUB-SECT. 4.— 

B. 

r. Desert ion by complainant.] — A 
wife, who had deserted her husband, 
took & kept away from his custody & 
against his will, a child of the marriage. 

J . — VOL. XXVII. 


The husband, though willing & able 
to support the child, if returned to nis 
custody, refused to contribute to its 
support whilo it remained away from 
him in the custody of bis wife livid : 
the husband was not guilty of leaving 


the child without means of support 
within Deserted Wives & Children's 
Act, 1901, s h. 4 & 7.— Chantjjcu v. 
Ckawlku (1906), 4 0. L. it. 585. — 

AUS. 

s. — .]— Where it appeared that 

o o 
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Sect. 27 . — Summary jurisdiction : Sub-sect. 4, B. cfc 
C. ; sub-sects. 5 (5, yl . cfc iL] 

terms — Terms general.] — A wife took out a summons 
against her husband for neglecting to support her, 
& he subsequently returned to live with her until 
she gave birth to a child, the paternity of which 
the husband denied. She then took out another 
summons charging her husband with neglecting 
to maintain her, & thereby causing her to leave 
& live apart from him. The second summons 
was dismissed, & she thereupon took out a third 
summons charging persistent cruelty, wilful neglect, 
<fc desertion. This summons was also dismissed. 
She thereupon took out a fourth summons identical 
in terms with the second summons. The 
magistrate convicted on this fourth summons : — 
Held : on appeal, the conviction was right. 

Where there is no date specified & the words of 
the summons are general, it does not follow that 
because the summons is dismissed the matter is 
res judicata (Jeune, P.). — -Fletcher v. Fletcher 
(1900), 64 J. P. 807, IX O. 

Annotation: — Consd. Stokes v. Stokes, [11)11] P. lt)f>. 

Effect of res judicata generally, sec Estoppel, 
Vol. XXI., pp. 159 et seq . 

6178. Offer of re-cohabitation — Application for 
protection order.] — Cargill o. Cargill, No. 2927, 
ante . 


Adultery of wife.] — Sec No. 0252, post. 

6179. Valid agreement for separation.] — Med- 
way v. Medway, No. 0104, ante. 

6180. Resumption of cohabitation— Condonation 
of desertion.] -The effect of condonation of an 
offence which is specified as a ground of complaint* 
within Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), does not depend on the wording 
of any sect, of that Act, but on the common law. 

Where a wife complained of desertion within 
that Act, Sc, during an adjournment of the hearing 
of the summons, resumed cohabitation with her 
husband, & subsequently, but before the date 
appointed for the adjourned hearing, separated 
from him again Sc obtained an order for separation 
& an allowance for maintenance : — Held : the 
order must be discharged, as the condonation by 
voluntary resumption of cohabitation had blotted 
out the cause of complaint. Sc there was nothing 
for the justices to adjudicate upon at the date of 
the order. — Williams v. Williams, [19041 P. 
145 ; 73 L. J. P. 31 ; 90 L. T. 174 ; 08 J. P. 188; 
20 T. L. It. 213, I). C. 

Annotation Consd. Matthews r. Matthews, [1912] 3 K. 1L 

5/ 1 i 


Reasonable excuse for desertion.]— See No. :i0 1 0, 

ante. 

6181. Agreement by wife not to institute pro- 
ceedings.]— It GYLE V. Hoyle, No. 0209, post. 


It is to bo remembered as a very important 
element in theso cases, that the withdrawal of a 
summons can only take place by leave of the 
justices or magistrate : a complainant cannot put 
an end to a criminal proceeding except by leave of 
the ct., Sc if that leave is given & the summons 
is withdrawn that amounts to a consent by the 
ct. ; <fc that involves the obvious effect that the 
complaint upon which the summons was founded 
necessarily falls to the ground (Jeune, P.). 

(2) A ground of objection, however technical, is 
not waived by the omission to take the objection 
on the hearing of a summons under the Act, but 
where such an objection is taken by the husband 
for the first timo on the hearing of an appeal 
Sc is allowed, the wife (resp.) will be allowed her 
costs of the appeal. — P ickavance v . Pjokavance, 
[1901] P. 00 ; 70 L. J. P. 14 ; 84 L. T. 02, D. 0. 

Annotations : As to (1) Consd. Stokes v. Stokes, [1911] 
P. 19 5 ; Davis v. Morion, 11913] 2 K. B. 4 79 ; Hopkins 
v. Hopkins, 11914] P. 282. Distd. 11. V. ttoddon, Ex p. 
Hall (1910), 85 L. J. K. B. HOG. As to (2) Refd. Black - 
lodge v. Blackledgu (1912), 82 L. J. P. 13. 

Effect of withdrawal.] — Sec Nos. 0170, 0172, ante. 


Sub-sect. 5. — Form of Summons. 

6183. Desertion — Date of commencement — 
Whether must be set out.] — Where a summons 
alleges that a husband lias deserted his wife 
where the justices find the alleged desertion 
established, the date when the desertion is said 
to have taken place should be set forth both in the 
summons Sc in the order of the justices. 

The ct. will not act upon the uncorroborated 
statement of a party alleging that marital relations 
have taken place between the parties to a summons 
while thev were living apart. — Joseph v. Joseph, 
[19151 P. 122 ; 81 L." J. P. 101; 112 L. T. 170; 
78 J. P. Jo. 520, 1). C. 

Annotation Refd. Feng-1 V. Feugl (1911), 112 L. T. 173. 

6184. Omission of — Effect on order.] — 

PULFOKD V. PtJLFOKD, No. 2810. ante. 

Compare No. 0177, ante. 


Sub-sect. 0. 


IIeaulng before Magistrates. 
A. In General. 


6185. Principles on which court must act — No 
undue interference with matrimonial life.] — 
Hauling v. Hauling, No. 0288, post. 

6186. Difference between parties to be 

treated with due importance.] — Hughes v. Hughes 
(1908), 72 J. P. Jo. 003, 1). 0. 


C. Withdrawal of Complaints. 

6182. How effected — Leave of court — Necessity 
for.J — (1) The withdrawal of a summons under the 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), has the effect of putting an end to the 
complaint in respect of which it is issued, Sc, after 
the withdrawal, no fresh summons can be issued 
upon the same cause of complaint. 


6187. Duty of magistrates— To state reasons for 
decision.] — It is the duty of justices on determining 
applications under the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), to state the 
reasons for their decision, Sc of their clerks to 
furnish on application by the parties an adequate 
note of the evidence taken on the hearing by the 
justices, in order that the Div. Ct. of the Probate, 
Divorce, & Admlty. Div., the appellate tribunal 
constituted by sect. 11 of the Act, may be enabled 


pltf.'B absences from her husband's 
residence was voluntary, & caused 
chiefly by her own violent temper, Sc 
that her husband was still willing to 
receive Sc support her, the ct. dismissed 
the bill, but ordered deft, to pay costs. 
—McKay v. McKay (1858), G Or. 380. 

•CAN. 

6179 i. Valid agreement for separation . ] 

An agreement between a husband 


a wife whereby the wife purported to 
relieve the husband of his obligation to 
support her did not prevent a ct. of 
petty sessions from making an order 
under Marriage Act, 1915, s. 84, 
against, the husband for the main- 
tenance of the wife, nor an order for 
tho maintenance of the eld hi on the 
application of the wife. — Davies 
Davies (1919), 2G C. L. 11. 348.— AUS. 


t. Offer of re -cohabitation— Must be 

mneerr.] — K v. E (1904), 15 

Man. L. R. 352.— CAN. 

PART XIII. SECT. 27, SUB-SECT. 6.— 

A. 

a. Evidence — Of wife .] — The evidence 
of a wife is Inadmissible on the 
prosecution of her husband for refusal 
to support her, under 32 & 33 Viet. 
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to deal adequately & properly with appeals. — 
Barker v. Barker (1905), 74 L. J. P. 74 ; 09 
J. P. 82, 192 ; 21 T. L. R. 258, D. C. 

Annotation Reid. Hoyle v. Hoyle (1908), 73 J. P. 40. 


6188. 


. •} — Wenuam v. Wenham:, No. 

0193, post. 

6189. Evidence — Right of husband to be heard — • 
After conviction of aggravated assault.] — Powell 
v. Powell, No. 6281, post . 

6190. — A husband who has 
been convicted by justices of an aggravated assault 
upon his wife is entitled to give evidence before 
them on an application by her for a separation 
order under Matrimonial Causes Act, 1878 (c. 19), 
s. 4.--JONES v. Jones, [1895] P. 201 ; 04 L. J. P. 
84 ; 72 L. T. 602 ; 59 J. P. 300 ; 43 W. R. 050 ; 
11 R. 614, D. C. 

i*ri\ Expld. Woodhcud v. Woodhead (1895), HR* 

Ud J, 


6191. Of wife — Corroboration — Necessity 

for.] — Forster v. Forster, No. 0289, post. 

6192. Unstamped document — Admis- 

sibility.] — Fenol v. Fengl, No. 0221, post. 

See, also, Evidence, Vol. XXII., pp. 202 ct seq. 


B. Notes of Proceedings by Magistrate's Clerk. 

6193. Duty of clerk to take.]— It is the duty of 
justices’ clerks to take a full note of the proceedings 
in the ct. below in any ease arising out of Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
<fc of the justices to state the reasons for arriving 
at their decision. The ct-. will decline to hear any 
appeal under the Act when it is not supplied with 
such notes & reasons. Tf an imperfect note is 
taken, such note cannot be supplemented or 
amplified by affidavit evidence. — Wenuam v. 
Wenuam (1900), 95 L. T. 548 ; 70 J. P. Jo. 810, 
D. C. 

6194. .] — Hughes v. Hughes (1908), 72 

J. P. Jo. 003, 1). V. 

6195. Must be full & adequate.] — -Banker r. 
Barker, No. 0187, ante. 

6196. .]— Wenjiam v. Wenuam, No. 0193, 

ante. 

6197. .] — Hughes v. Hughes (1908), 72 

J. P. Jo. 003, I). C. 

6198. What note must contain — Evidence.]— 

Hauling v. Harling, No. 0288, post. 

6199. .] — J agger v. J agger, [1890] 

W. N. 03, T). C. 

6200. .] — On an application by a 

married woman for an order for judicial separation, 
custody of children, or maintenance, under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), s. 5, it is the duty of the clerk to the 
justices to make a note of the evidence & of the 
reasons for the decision, & supply the note, should 
there be an appeal, to the Probate Div. — Rorinson 
v. Robinson, U89S] P. 153 ; 67 L. J. P. 77 ; 78 
I,. T. 392 ; 14 T. L. R. 385, D. C. 

Annotations: — Folld. Cobb v. Cobb (1900), 04 J. P. 106. 

Refd. Wenham v. Wenham (1900), 70 J. P. Jo. 3 JO. 

6201. .] — (1) Upon the hearing of 

every summons under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), it is the duty 
of the clerk to the magistrate or j ustices to make a 
note, not only of the evidence & of the decision 
arrived at, but also of the reasons for arriving at 


the decision, & to furnish a copy of the note upon 
the application of cither party. 

(2) Desertion is a continuing offence, & a ct. 
of summary jurisdiction acting for any place in 
which the deserted wife is residing for the time 
being has jurisdiction under the Act to make a 
separation order.— C obb v. Cobb, [1900] P. 145 ; 
69 L. J. V. 52 ; 82 L. T. 626 $ 64 J. P. 200, 
D. C. 

Annotations: — As to (1) Folld. Barker r. Barker (1905), 74 

L. J. P. 74. Refd. Wenham r. Wenham (1906), 70 

J. P. Jo. 340 ; Hoyle v. Hoyle (1908), 73 J. P. 40. 

6202. — -.] — Barker v. Barker, No. 

6187, ante. 

6203. — Grounds of decision.] — H arling v. 
Harling, No. 6288, post. 

6204. -.] — .Tagger v. J agger, [1896] 
W. N. 63, H. C. 

6205. — — .] — Robinson v. Robinson, 

No. 0200, ante. 

6206. .] — Cobb v. Cobb, No. 0201, ante. 

6207. .] — Bowen v. Bowen (1908), 73 

J. P. 87, 1). C. 

6208. Original letters.] — P ractice Note 

(1923), 155 L. T. Jo. 298. 

imperfect note — Amplification by affidavit.] — 

See No. 6193, ante. No. 6283, post. 

6209. Shorthand note — Only by consent of 
parties — No extra expense to fall on parties.] — 

( 1 ) Where upon the hearing of a summons under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), the clerk of the justices allows a 
shorthand note to be taken in place of the ordinary 
longhand note, he must certify the transcript of 
such note as correct, & cannot discharge his duty 
with regard to the making of the note unless he so 
certifies the transcript of the shorthand note which 
lie allowed to be taken. 

(2) Unless the parties both agree to the taking 
of a shorthand note in place of the longhand 
note usually taken in such cases by the clerk to 
the justices, such longhand note must be taken, 

in any event no extra expense must fall upon the 
parties in case either of them should require a 
transcript of the note for the purpose of an appeal. 

(3) On the facts proved, the wife was shown to 
have been compelled to leave her husband under 
circumstances which, in law, amounted to desertion 
by him Held : An agreement not to take pro- 
ceedings “ for separation, or divorce, or mainte- 
nance,” signed by the wife after the separation, was 
bad. — Royle v. Royle, [1909] P. 24 ; 78 L. J. P. 
34 ; 99 L. T. 882 ; 73 J. I*. 40 ; 25 T. L. It. 8 4 ; 
53 Sol. Jo. 119, I). C. 

6210. Must be certified by clerk.] — R oyle 

r. Royle, No. (>209, aide. 

6211. To whom note must be supplied — To both 
parties.] — S nape v. Snape, No. 0283, post . 

6212. .] — Cobb v. Cobb, No. 6201, 

ante. 

6213. .] — Barker v. Barker, No. 

0187, ante. 

6214. — .] — Bowen v. Bowen (1908), 

73 J. P. 87, I). C. 

6215. To Probate Division — If appeal.] — 

Robinson v. Robinson, No. 6200, ante. 

6216. — Bowen v. Bowen 

(1908), 73 J. P. 87, D. C. 


c. 20, s. 25 (D). — R. v. Bissell (1882), 
1 O. Ii. 514.— CAN. 

b. Discretion of magistrate — To de- 
cide whether wife has reasonable can sc 
to leave .] — A magistrate in deciding: 


under Destitute Persons Act. 1910, 
s. 17 (7), whether in his opinion a wife 
haH reasonable cause for refusing or 
failing to live with her husband, may 
found bis opinion upon any causo he 
thinks sufficient, untrammelled by the 


decisions of cts. as to what has pre- 
viously been held to bo a sufficient 
cause for the refusal or neglect of a wife 
to resume cohabitation with her 
husband. — W atklxs v. Watkins (1914), 
33 N. Z. L. R. 1497 — N.Z. 

O O 2 
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Sect, 21,— Summary jurisdiction : Sab-scrt. 0, C, 

C, Adjournment. 

6217. Whether ordered as of course — Evidence 
Incomplete or unavailable at hearing.] — Stokes 
v, Stokes, No. 0173, ante. 

See , also , No. 0172, ante. 

Refusal of adjournment.] — Sec Nos. 0202, 0203, 

post. 


6226. Protection order — General terms.] — A 

protection order under Matrimonial Causes Act, 
1857 (e. 85), s. 21, should be in general terms, the 
ct. having no power to decide what title the wife 
may have to specific property . — Ex p, Mullineux 
(1858), 1 Sw. & Tr. 77 : 27 L. J. P. & M. 19 ; 30 
B. T. O. S. 352 ; 101 E. R. 030 ; sub nom, 

Mullineux v, Mullineux, 0 W. It. 350. 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 220. 


1), Orders, 

(a) Form of Orders, 

6218. What must be included — Adjudication on 
acts complained of.] — (1) An order of a ct. of 
summary jurisdiction under the Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), should 
contained an adjudication on the facts constituting 
the cause of complaint. 

(2) On appeal the High Ct. has power to make 
the order which in their opinion ought to have been 
made on the facts in evidence before the inferior 
ct. 

(3) Desertion is a continuing coui-se of conduct, 
& entitles the wife to apply for an order in that 
ct. within whose jurisdiction she is living in a 
deserted condition, although that is not the place 
in which she was originally deserted. — B lown v. 
Blown (1898), 79 L. T. 102 ; 02 J. P. 711, D. C. 
Annotation :■ As to (1) Reid. Dodd v, Dodd, 1 1 DOG J P. 189. 

6219. Recital of conviction.] — Bullivant 

v, Bullivant (1902), 18 T. B. R. 317. 

6220. .] — In allotting maintenance on 

making an order under the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), the justices 
should follow the principles on which t he ct. acted 
when awarding alimony, viz., ono-tliird of the joint 
incomes. The order should recite the 1 conviction 
on the face of it. — W ilcox v. Wilcox (1902), 00 
.7. P. 160 ; 18 T. L. R. 237, D. C. 

6221. Desertion — Date of commencement.] 

— In all applications to a ct. of summary juris- 
diction under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 31), based upon the husband’s 
desertion, the date upon which the desertion is 
found to have commenced should be inserted in the 
finding of fact & should appear upon the face of 
the order. 

The effect of Stamp Act, 1891 (c. 39), s. 14 (4), 
is that an unstamped document, which requires a 
stamp, cannot be received in evidence, except in 
criminal proceedings, for any purpose whatever, 
including a collateral purpose. — F engl v. Pencil, 
[19141 P. 274 ; 84 B. J. P. 29 ; 112 B. T. 173 ; 31 
T. L. R. 45 ; 59 Sol. Jo. 42, D. O. 

6222. .] — Joseph r. Joseph, No. 

6183, ante. 

6223. Aggravated assault — Copy of con- 

viction.] — Bryant v. Bryant, No. 0207, post. 

6224. Order for maintenance of children — 

Purpose to which sum to be applied.] — Bed- 
dington v. Beddington, No. 0149, ante. 

6225. Printed forms — Necessity for care in 
drawing up.] — Observations as to the use of printed 
forms in drawing up separation orders under 
Summary Jurisdiction, Married Women, Act, 
1895 (c. 39). 

The way in which these separation orders were 
drawn up was very serious . . . great care should 
be exercised in drawing up these orders (Bar- 
grave Deane, J.). — Holden v. Holden & 
Pearson (1910), 27 T. B. R. 38. 


(6) Enforcement of Orders. 


6227. Maintenance order — Action for arrears — 
Husband out of jurisdiction.] — Archer v. Archer, 
[1880] W. N. 00. 

6228. Right of widow to recover 

against estate of husband.] — Where a separation 
order has been made by justices under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
against a husband & also an order for maintenance, 
his widow may recover against his estate arrears 
of maintenance duo under the order at his death. — 
Firman v. Royal, [1925] L K. B. 081 ; 94 
B. J. K. B. 019 ; 133 L. T. 48. 

Sec, also , Part XIII., Sect. 23, sub-sect. 2, 
ante . 


6229. Injunction — To restrain payment by 

executors of legacy to husband.] — Archer v. 
Archer, [1880] W. N. 00. 

6230. Distress.] — R. v. Richardson, No. 


023 1 , post. 

6231. Committal order — Evidence of hus- 

band’s means - Necessity for.] — An order for the 
payment of maintenance money to a wife under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), may be enforced in default of sufficient 
distress by committal to prison, although no 
affirmative evidence of means is given by the person 
applying for such committal. — R. v. Richardson, 
[19091 2 K. B. 851 ; sub nom. R. v. Richardson, 
Ex p. Sherry, 79 E. J. K. B. 13 ; 101 B. T. 511 ; 
73 J. P. 431 ; 25 T. B. R. 71 1 ; 22 Cox, C. O. 183, 
1). O. 

6232. Appeals.] — Rutiier v. Ruther, 


No. 0250. post. 

6233. * .]— -A married woman having 

been deserted by her husband obtained from a 
stipendiary magistrate an order under Summary 
J ui isdiction (Married Women) Act, 1895 (c. 39), 
s. 5, directing her husband to pay a weekly sum 
for her maintenance. After the date of this 
order, namely, on Nov. 17, 1900, & at various 
dates down to Feb. 1907, the parties resumed 
cohabitation. On Dec. 1, 1911, the husband 
was brought before justices on the information 
of the wife, who alleged that a sum of £07 4 s. 
had accrued due in respect of arrears of weekly 
payments. This sum had accrued since Nov. 17, 
1900. The justices made an order committing 
the husband in default of distress to imprisonment 
for three months, unless all the arrears were sooner 
paid or satisfied : --Held : (1) tho committal 

was bad because no more than six calendar months’ 
arrears were recoverable ; (2) the return to 

cohabitation did not of itself annul the order for 
weekly payments, but the order remained in force 
until discharged under Summary Jurisdiction 
(Mamed Women) Act, 1895 (c. 39), s. 7. — 

Matthews v. Matthews, [1912] 3 K. B. 91 ; 81 
B. J. K. B. 970 ; 107 1,. T. 50 ; 70 J. P. 315 ; 28 
T. B. R. 421 ; 23 Cox, 0. 0. 05, D. 0. 

Annotations As to (1) Consd. Urocook v. Urocoek, [1920] 


PART XIII. SECT. 27, SUB-SECT. 6. 

D. 


registered against land .] — An order 
made under Married Persons Summary 
Separation Act, 1890. s. 4, cannot bo 
rcijihtcred against the land of tho 


person against whom the order is made. 
— He Duncan (1905), 25 N. Z. L. It. 24. 

— N.Z. 


c. Maintenance order — Cannot be 



Part XIIT. -Matrimonial Causks. 


JK. Ib 1. A* to (2) Folld. Jones v . .Touch, fl92l] 1\ 203. 

Generally, Reid. Adams v. Adams, [1914 | 1*. 155. 

6234. Order for payment of arrears — Dis- 

cretion of magistrates.]— A married woman, on the 
desertion of her husband in 1912, obtained an 
order against him from the justices at Sheffield 
for payment of weekly sums. After two weeks’ 
payments had been made the wife removed from 
Sheffield to London without informing her husband 
of her address. She made no application to him 
for payment, & took no proceedings against him 
for six years ; & lie made no further payments. 
In 1918, she preferred an information against him 
before a Metropolitan magistrate, under Bastardy 
Laws Amendment Act, 1872 (c. 05), s. 4, & 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 30), s. 9, claiming the arrears under the 
order made in 1912. The magistrate made the 
order, holding that he had no discretion in the 
matter :~—Held : (1) the magistrate had a dis- 

cretion either to make or not make the order for 
payment of arrears, but that he had no discretion 
to make an order for partial payment only of 
arrears ; (2) the Criminal .lustico Administration 
Act, 1914 (c. 58), s. 32 (1), is not retrospective, <fc 
only six months arrears could be recovered, as 
before the passing of that Act.-- G rooock v. 
Ghocock, |1920] 1 Jv. B. 1 ; 88 L. ,T. K. B. 1008 ; 
121 L. T. 400 ; 83 J. P. 185 ; 35 T. D. R. 509 ; 03 
Sol. .To. 027 ; 17 L. G. It. 023 ; 20 Cox, O. 0. 485, 
D. O. 

6235. Order for custody of children — Attach- 
ment.] — An order made by the High Ct. of Justice 
(Probate, Divorce, & Admlly. Div.) under JL S. C. 
Ord. 59, rr. 4 a., 7, & Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), ss. 5, 11, that 
a wife be no longer bound to cohabit with her 
husband, on the ground of his desertion of her, & 
that the custody of the child whilst under the age 
of sixteen be committed to the wife, may be 
enforced as to the custody of the child by motion 
for attachment. — -B rown v. Brown (1898), 02 
J. P. 508 ; 42 Sol. .lo. 739. 

-.] — See Summary Jurisdiction (Separation 

Maintenance) Act. 1925 (c. 51), s. 5. 

Attachment & committal generally, see Con- 
tempt op Court, Vol. XVI., pp. 40 ct set/, 

6236. Recovery of arrears — Limited to six 
months’ arrears.] — Matthews v. Matthews, No. 
0233, ante. 


(c) Discharge and Variation of Orders. 

See Matrimonial Causes Act, 1857 (c. 85), s. 21. 

6237. Discretion of magistrates.] — It. v, H uggins, 
etc., JJ. & Humphreys, No. 0270, post. 

6238. .] — Bragg v. Bragg, No. 0242, post. 

6239. Discharge of order — How effected — 
Whether by resumption of cohabitation.] — Upon 
the conviction of a husband for an aggravated 
assault on Ids wife, justices made an order, under 
Matrimonial Causes Act, 1878 (c. 19), s. 4, that the 
wife should be no longer bound to cohabit with 
her husband, & that he should pay to her a weekly 
sum for her maintenance. The wife subsequently 
resumed cohabitation with her husband for a time, 
& then again left him : — Held : (1 ) the order was 
annulled by reason of the subsequent resumption 


of cohabitation, & therefore the wife could not 
enforce payment of weekly sums alleged to have 
become due under it after she again left her hus- 
band ; (2) as to the wife’s costs, the wife was not 
entitled to her costs in the ct. below or on appeal, 
os this was not a suit for judicial separation or for 
alimony, but an appeal by the husband against 
an order obtained by the wife to enforce an order 
the legal effect of which had been exhausted. — 
Haddon v . Haddon (1887), 18 Q. B. D. 778 ; 50 
L. J. M. C. 09 ; 50 L. T. 716 ; 51 J. P. 486 ; 3 
T. L. R. 574, D. C. 

Annotations : —As to (1) Apld. Williams r. Williams, fl9041 

1*. 145. Distd. Matthews i\ Matthews, [1912] 3 K. It 91. 

Refd. Jones v. Jones, [1924] P. 20.4. 

6240. Necessity for order of 

court.] —Matthews v. Matthews, No. 0233, ante. 

6241 . .]- - An order for separat ion & 

maintenance under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 5, is not ipso facto 
discharged by a return to cohabitation, as a decree 
for judicial separation is. The Summary Juris- 
diction Act by s. 5 (a) expressly provided tliat an 
order under the Act shall have the effect of a 
decree of judicial separation while “in force ” ; 
& s. 7 provides for the discharge of such an order 
“ upon proof ” of return to cohabitation. The 
result of these provisions is that a husband cannot, 
while an order for separation exists against him 
undischarged, be guilty of a fresh desertion in the 
event of his resuming cohabitation & then deserting 
his* wife again, because until the discharge of the 
order he was not bound to cohabit. — Jones v. 
Jones, 1 10241 P. 203 ; 93 L. .7. P. 94 ; 132 L. T. 
03 ; 40 T. L. R. 794 ; 22 L G. R. 097, D. O. 

See , also. No. 01 SO, ante. 

6242. — — Whether by divorce decree.] — 

Dissolution of a marriage by a decree absolute of 
divorce does not ipso facto discharge a maintenance 
order previously obtained by a wife under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39). Nor does such dissolution compel 
the ct. of summary jurisdiction to discharge such 
an order. Every such case comes within the 
discretion given lo the ct. by sect. 7 of the Act to 
vary or discharge the order on evidence of fresh 
facts. — Bragg v. Bragg, [1925] P. 20 : 94 L. J. P. 
11; 132 L. T. 340 ; 41 T. L. R. 8 ; 09 Sol. .To. 73 ; 
27 Cox, O. C. 729, D. 0. 

6243. Protection orders — Effect of.] — A 

married woman who had obtained a protecting 
order under Matrimonial Causes Act, 1857 (c. 85), 
s. 21 , on the ground of causeless desertion, was 
made a deft, without her husband to a suit for the 
administration of the estate? of a testator who died 
after the alleged desertion, giving her a beneficial 
interest in his property ; & a decree was made for 
accounts & inquiries. Shortly after this, the 
protecting order was discharged on the applica- 
tion of the husband, on the ground that there 
had never been any desertion. PJtf. thereupon 
obtained a supplemental order under 15 <fc 10 Viet, 
c. 80, s- 52, to bring the husband before the ct. : — 
Held : such an order was proper. — Budge v. 
Weedon (1859), 4 Do G. & J. 210 ; 28 L. J. Ch. 
788 ; 33 L. T. O. S. 214 ; 23 J. P. 750 ; 5 Jur. 
N. S. 723 ; 7 W. R. 519 ; 45 E. R. 84, L. JJ. 

Annotation : — Mentd. HHIh i\ Springett (18(»8), L. 1L 5 Kq. 

123 . 


PART XIII. SECT. 27, SUB-SECT. 6.— 

D. (c). 

6237 i. Discretion of magistrates.] — A 
mogristrato lias power to can eel an 
order for tho main tonai ice of a wife 
where tho wife has, since the making: of 
tho order, been sentenced to a term of 
Imprisonment, & is undergoing: tho 


sentence.— MeWi mam v. McWji.mam 
(1899), 18 N. Z. L. It. 821.— N.Z. 

6237 ii. .] - A magistrate is not 

bound to cancel an order made against 
a husband for the maintenance of his 
wife under Part ill. of Destitute Persons 
Act, 1908, merely because of the wilful 
refusal of the wife to obey an order of 
tho Supreme <7. for restitution of 


conjugal rights. The matter is one 
within hia discretion under sect. 39 of 
the said Act. — Huscli v. Buseii (1912), 
32 N. Z. L. II. 49. — N.Z. 

d. Discharge, of order — How effected — 
II hethcr by offer to maintain wife . } — - 
A husband against whom ids wife 
has obtained alimony on the ground 
of desertion, is not entitled, as of 
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Sect* 27. — Summary jurisdiction : Sub-sect. 0, D. 

(c)-1 

5244. To what court application must 

be made.] — Under Matrimonial Causes Act, 1857 
(c. 85), s. 21, the application to discharge an order 
for the protection of a wife’s property must be 
made to the magistrate by whom it was granted ; 
or, semble , to the Ct. for Divorce A Matrimonial 
Causes. — R. v. Arnold (1801), 5 B. A S. 322 ; 28 
J. P. 454 ; 122 E. R. 850. 

6245. .] — No magistrate other 

than the one by whom a protection order has been 
made has power under Matrimonial Causes Act, 
1857 (c. 85), s. 21, to discharge it, even in the case 
where such magistrate is dead. Qu. : whether 
the Divorce Ct. has not power under the Act 
to adjudicate in such a case. — Re Sharp (1804), 4 
New Rep. 145 ; 33 L. J. M. C. 152 ; 10 L. T. 458 ; 
10 Jur. N. S. 1018 ; 12 W. R. 750. 

6246. Tim© for application — Whether 

within lifetime of wife.] — An application to dis- 
charge a protection order is not limited to the 
lifetime of the married woman. A claim to pro- 
nounce against the validity of the will of a married 
woman who had obtained a protection order, A 
a counter-claim to discharge the protection order, 
may be included in the same action. — Mudge v. 
Adams (1881), 0 P. D. 54; 50 L. J. P. 49; 44 
L. T. 185 ; 29 W. R. 307. 

Annotation : — Consd. Mahoney r. M'C'arlhy, [1892] P. 2J. 

6247. Grounds for — Order obtained 

by fraud.] — (1 ) A husband left his home on Mar. 2, 
1807, with liis wife’s consent, to seek employ- 
ment in America. 11 e was absent nearly ten years, 
A during that time he did not communicate with 
his wife except by one verbal message, as to the 
receipt of which then* was no evidence. On his 
return at the end of 1870, lie w ent at once to his 
wife’s house, but she refused to receive him, A 
shut the door in his face. Next day she went 
before a police magistrate, A obtained a protection 
order under Matrimonial Causes Act, 1857 (c. 85), 
s. 21, on the ground that her husband had deserted 
her on Mar. 2, 1807. She did not inform the magis- 
trate that her husband had returned, A had offered 
to resume cohabitation, nor that when lie went 
away he had left her in possession of a furnished 
lodging house by which she had earned her liveli- 
hood. No notice was given to the husband of the 
application for the protection order, A lie did 
not know of the existence of the order until it was 
found among her papers after her death. The 
husband A wife met occasionally on friendly terms 
after the date of the order, but they never resumed 
cohabitation i—Ileld : the order must be taken 
to have been obtained by false statements, by the 
concealment of material facts, A without notice 
to the husband, A it was therefore invalid, A 
must be set aside. 

(2) There are several points to be considered. 
In the first place, was there any desertion at all ? 
It is clear that the husband left the country with 
his wife’s consent. That is admitted by pltf.’s 
witnesses. It is further, indeed, urged on behalf 
of the husband that the case of Fitzgerald v. 
Fitzgerald^ No. 2845, ante , shows that there must 
be a resumption of cohabitation before there can 
be desertion. 1 cannot, however, agree that that 
is so, because though it may be perfectly true that 
if there has been a separation by consent, that is 
to say, an agreement to live separate, there cannot 


be desertion without a return to cohabitation, 
such a rule does not apply where the absence has 
not been in pursuance of an agreement to live 
separate, but merely for a temporary reason A 
amounting only to a temporary separation. In 
this case a temporary separation only was at first 
intended, A I agree with the counsel for pltf., 
that there may be circumstances tending to show 
that although thoro be no intention to desert at the 
beginning, there may afterwards be desertion 
without resumption of cohabitation. That is a 
matter of evidence (Jeune, J.). — Mahoney v. 
M‘Carthy, [1892] P. 21 ; 01 L». J. P. 41 ; 8 T. L. R. 
97. 

6248. Order obtained without 

notice form to husband.] — Mahoney v . M‘Oartiiy, 
No. 0247, aide. 

6249. .] — A married woman 

in 1872 obtained a protection order from a magis- 
trate on the ground of the alleged desertion of 
her husband by fraudulently concealing the real 
facts of the case. The effect of that order was to 
give the wife the position of a feme sole , so that she 
could dispose of her property as if her husband 
w T as already dead, A in the event of an intestacy 
her estate w r ould pass to her next of kin A heir-at- 
law. No notice was given to the husband of the 
application to the magistrate, A the husband did 
not know of the protection order until after his 
wife’s death. On proof of the facts the ct. set 
aside the protection order. — Hopkins v . Buj/reck 
(1920), 01 Sol. Jo. 409. 

6250. Husband’s right to — Adultery of 

wife — Conduced to by husband.] — (1) Where an 
order for a weekly payment by a husband to his 
wife is made under the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), A the wife 
subsequently commits adultery, the husband is 
entitled under sect. 7 of the Act, on proof thereof 
before a ct. of summary jurisdiction, to have 
the order discharged in spite of a finding by the 
ct. that he lias been guilty of conduct conducing 
to the adultery ; A he is not liable to make any 
further payments to his wife, although the order 
may not have been in terms discharged by the 
adjudication as to the wife’s adultery. 

(!i) The decision of a ct. of summary jurisdiction 
upon an information or complaint by a married 
woman alleging that payments due to her from 
her husband under an order made under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
are in arrear, is not a matter in respect of which 
an appeal lies under sect. 11 of that Act to the Pro- 
bate, Divorce, A Adrnlty. Div. ; but the ct. has 
power to state a cast* for the opinion of the K. B. 
Div. upon a point of law arising on the information. 
Ruther v . Ruther, [1903] 2 K. B. 270 ; 72 L. J. 
K. B. 820 ; 07 J. P. 359 ; 52 W. R. 154 ; 47 Sol. 
Jo. 010, D. C. 

Annotations :-—As to (1) Held. Matthews v. Matthews, [1012] 

3 K. H. 01 ; WickmiH v. WJckons (No. 2), 11918] P. 282 

Jones v, Jones, [1 1)24] P. 203. As to (2) Folld. Griffiths v. 

(IrillltliH (1001)), 73 J. P. 301 Adams v. Adams, 11014] 

J*. 155. 

g eCj now, Summary 

Jurisdiction (Separation A Maintenance) Act, 1925 
(c. 51 ), s. 2. 

6251. Variation of order — Order for custody — 
Jurisdiction to grant.] — Applt. wife obtained on 
Mar. 19, 1908, an order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), for 


right, to have the order vacated or t. Reference may be ordered .] — An order, under Destitute Persons 

suspended, on his afterwards offering: Hooper v. Hooper (1870), 3 Oh. Oh. Act, 1894, s. 32, varying on order 
to receive & maintain her.— — Croxk v. 114. — CAN. previously made for the maintenance 

K (1872), 10 Gr. 283. — CAN. f. Variation of order — Increase.}- of a wife, by ordering payment of ap 
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separation ; custody of the two children while 
under sixteen ; & for Is. 6d. a week until the order 
should be altered, varied, or discharged. On 
July 23, 1908, the order was varied on the applica- 
tion of applt. by increasing the allowance to 
1 2 8. iSd. a week. The amount proving insufficient, 
applt., to support herself & the children, became a 
hospital nurse, & left the children with her mother. 
On Dec. 24, 1908, on resp.’s application, the 
justices varied the order by reducing the allowance 
to 7 8. Gd. a week, & gave resp. the custody of one 
of the children : — Held : in the absence of mis- 
conduct on the part of applt. of which there was 
no suggestion, the justices had no jurisdiction to 
vary their order as to the custody of the children, 
& as their order was wrong as to custody it must 
be set aside in toto . Liberty to resp. to apply to 
the magistrates re reduction of allowance. — Cobbe 
v. Cobbe (1909), 73 J. P. 208 ; 25 T. L. II. 305, 
D. C. 

Annotation r - Refd. Timmins v. Timmins, [1019] P. 75. 

Order for maintenance after separation 

order.] — See No. 0150, ante. 

6252. Fresh evidence — What amounts to.] — 

“ Fresh evidence ” within Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 7, to confer 
jurisdiction to rescind a separation order previously 
made under sect. 4, must be such as would afford 
ground for a new trial or rehearing in any other 
class of case. It must be evidence which could not 
reasonably have been made available at the dale 
of the order, or it must relate to something which 
has happened since the date of the order, & which 
affords ground for revision within the terms of 
the Act under which the order was made. 

On June 15, 1899, a married woman obtained 
an order for separation maintenance against 
her husband under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 4. At the time of 
the hearing the husband was seriously ill, &, 
although he knew he had an answer to the charge, 
his brain & faculties were so far paralysed that he 
could neither indicate the lines of his defence nor 
give the names of his witnesses. As he was 
supposed to be actually dying, his solr. allowed the 
order to go without opposition, & declined an 
adjournment. Subsequently the husband so far 
recovered as to be able to give the names of his 
witnesses, & the matter having been again brought 
before them on a fresh summons, the justices, 
after hearing the evidence, discharged their order 
of June 15, on the ground that “ fresh evidence ” 
had been brought before them within Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
s. 7. Against this decision the wife appealed : — 
Held : “ fresh evidence ” within sect. 7 meant 
evidence which had not come to the knowledge of 
the party wishing to call it at the time of tho 
hearing, or evidence which he could not then have 
called, but not evidence which could have been 
called & was not ; &, although the ultimate result 
may have been right, the magistrates were wrong 
in re-hearing the matter on that ground. The 
ct., having regard to the physical condition of 
resp. on June i5, remitted the case to the magis- 
trates to be re-heard ab initio. — Johnson v. 
Johnson, [1900] P. 19 ; 09 L. J. P. 13 ; 81 L. T. 
791 ; 64 J. P. 72 ; 16 T. L. R. 20, D. C. 

Annotations : — Distd. Groves a. Groves (1906), 71 J. P. 167. 
Folld. Woightman v. Weight man (1906), 94 h. T. 620. 
Consd. Timmins i\ Timmins, [1919] P. 75. Refd. Dodd v. 
Dodd, [1900] P. 189. 

6253. .] — (1) An application under 


Summary Jurisdiction (Married Women), Act, 
1895 (c. 39), s. 7, to alter, vary, or discharge an 
order made under that Act is on the same footing, 
as far as fresh evidence is concerned, as an applica- 
tion for a new trial. When, therefore, there is 
fresh evidence, that is, evidence which could not 
reasonably have been made available at the date 
of the order, or relating to something which has 
happened since the date of the order, either party 
is entitled to take out a fresh summons under the 
sect., & have the case determined. 

(2) There is no time limit fixed, & Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, prescribing 
six months as the time within which an applica- 
tion must be made, does not apply. — Weightman 
v. Weightman (1900), 94 L. T. 020 ; 70 J. P. 120 ; 
22 T. L. R. 302, D. C. 

6254. Whether certificate of death of 

former husband — Obtained subsequent to separa- 
tion order.] — In 1887 applt. was deserted by her 
husband who went to New Zealand. Believing 
him dead, in 1895 she went through a ceremony 
of marriage with resp. In Mar. 1900, applt. 
obtained against resp. a separation order under 
the Suimnary Jurisdiction (Married Women) Act, 
1895 (c. 39). At this date resp. had written to 
New Zealand for a certificate of the death of the 
husband, but the same had not been received. 
In May, 1900, resp., having in the meanwhile 
received the certificate in question, applied to 
discharge the order on the ground that the husband 
of applt. was alive at the time of the ceremony 
of marriage in 1895. At this hearing hearsay 
evidence was given in support of the contention 
of resp., & evidence was received of a statement 
by applt. to the effect that her husband was alive 
at the time of the ceremony in 1895, & a certificate 
of his death was forthcoming, but no evidence of 
identification. At an adjourned hearing of the 
application by rosp. on July 11, 1900, the stipen- 
diary magistrate discharged the separation order. 
On appeal on the grounds ( inter alia) y that there 
was no “ fresh evidence ” within the meaning of 
the Act before the stipendiary magistrate, & that 
t here was no evidence of anything that had occurred 
since the order : — Held : the certificate was in this 
case “ fresh evidence,” as it could not have been 
previously obtained, & resp. had been in fact 
ignorant of its existence, & the stipendiary magis- 
trate had sufficient evidence before him to justify 
the discharge of the separation order. — Groves v. 
Groves (1900), 71 J. P. 107, 1). C. 

6255. Child returned to custody of 

father — Offer to recohabit refused.] — In Aug. 1910, 
justices, on the application of a wife deserted by her 
husband, made an order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), that 
the wife should not be bound to cohabit : she 
should have the custody of the eldest child of the 
marriage, a girl ; the husband should pay her 0s. 
a week for maintenance. This order was obeyed 
until Oct. 1917, when the wife sent the girl back to 
her husband . He received the girl ; stopped paying 
the 0s. a week, & wrote to his wife asking her to 
come back promising to receive & maintain her. 
The wife refused. The justices then on the 
application of the husband discharged the order. 
The wife appealed to the l)iv. Ct. : — Held : the 
evidence of the facts stated above was fresh 
evidence within the meaning of Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), & gave 
the justices jurisdiction to discharge the order, 
& the appeal should be dismissed. — Timmins v. 


increased amount in lieu of that pre- magistral c may direct to bo filed in Act. — Bishop v. Howe (1903), 23 

vionsly ordered, is an order which tho the Supremo Ct. under sect. 24 of the N. Z. L. R. 66. — N.Z. 
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Husband and Wife. 


Sect. 27. — Summary jurisdiction : Sub-wet. C, D. 
(r), E. & F. ; sub-secl. 7 , A.. B. <£• (7.] 

Timmins, [1910] P. 75 ; 88 L. j. P. 78 ; " 120 L. T. 
544; 63 Sol. Jo. 287, D. C. 

-Annotation c — Mentd. Garnett r. Garnett & Calderon (1019), 
<55 T. Li R* A21« 


See , also, Practice. 

6256. Time for application — Whether six months’ 
time limit applies.] — Weightman v. Weightman, 
No. 0253, ante . 


E. Costs. 

6257. Jurisdiction as to — Exclusively in magis- 
trates.] — Summary Jurisdiction (Married Women) 
Act, 189u (c. 39), s. 5 (d), confers upon justices 
exclusive jurisdiction over costs, & upon the 
dismissal of a wife’s summons against her husband 
for a separation order, under sect. 4, by justices 
who decline to make any order as to costs under 
sect. 5, the solr. who acted for the wife cannot 
recover his costs in an action against the husband. 
“ (; ALE v. James. [1897J 1 Q. B. 418; <M L. J. 
Q. B. 249 ; 70 L. T. 119 ; 01 J. P. 280 ; 45 W. It. 
317 ; 13 T. L. It. 109, T). C. 

.lNmi/a/7m^ ;--Con s d. A Imilmms v. Buckley, [19211 1 K. B. 

; HM ; Reid. Cob butt r. Wood, I1908J 2 K. lb 420 ; l)uru- 

Hml v. Baker. /1024J 2 1C. B. ,»,S7. 

6258. Wife’s costs— Application to enforce order 
* Order deprived of effect — By resumption of 
cohabitation.] — II addon v. 11 addon. No. 0239, 
ante. 

6259. Whether recoverable in suit against 

husband — No order as to costs made.] — O ai.e t\ 
James, No. 0257, ante. 

6260. Subject matter of summons (i res 

judicata” — Pleaded by husband.] — B laoklkdge 
V. Blackledge, No. 0175, ante. 


F. Rehearing. 

6261. Jurisdiction to grant — Only on proof of 
wife’s adultery after order.] — The power given to 
justices by 49 & 50 Viet. c. 52, s. 2, to “ rvhear any 
such summons at the instance of the husband at 
any time ” is, on the true construction of the Act, 
confined to the cases mentioned in the second 
proviso to sect. 1, in which proof is offered that the 
wife lias since the making of the order been guilty 
of adultery. — Skphton v. Skphton (1888), 58 L. T. 
281 : 52 J. P. 350 ; 4 T. L. R. 209, 1). C. 

See, now. Summary Jurisdiction (Married 
Women) Act, 1895 fc. 39), s. 12. 

6262. When granted — Not after refusal of ad- 

journment at hearing.] — Mrs. 1J. applied to justices 
under 49 & 50 Viet. c. 52, for order of maintenance 
against H., who suggested adultery against 
Mrs. II. i but was not prepared with legal evidence 
thereof. The justices offered to adjourn the 
hearing so as to give H. time to get. evidence, but 
he declined, A wished the case to go on. The 
justices made the order against II. : — Held: 11. 
could not afterwards insist on a rehearing on the 
ground that he had since obtained evidence of the 
wife’s adultery.- B. v. Ci.dham JJ. (1887), 51 
J. P. C47, I). C. ' 

6263. -- .} — R. v. Wild, etc., JJ. (1887), 

51 J. P. Jo. 404,11. O. 


6264. Defendant seriously ill at time of 
hearing.]— Johnson v. Johnson, No. 0252. ante . 


Sub-sect. 7. — A ppeat*s. 

A. To What Court. 

Sec Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), s. 11. 

6265. From separation orders — During pendency 
of appeal against conviction for assault.] — A hus- 
band having been convicted of an aggravated 
assault upon bis wife, & sentenced to one month’s 
imprisonment, & it being ordered by the justices 
at the same time that he be judicially separated 
from his wife, & that he pay her £2 a week for 
maintenance, he gave notice of appeal to quarter 
sessions against the conviction, pending that 
appeal, he came to this ct. to have the order 
varied : — livid : this court should hear his appeal 
notwithstanding the pendency of the appeal to 
quarter sessions. — Goodwin v . Goodwin (1887), 
51 J. P. 5S3. 

6266. .] — Matrimonial Causes Act, 1878 

(c. 19), s. 4, does not give an appeal to the Probate, 
Divorces & Achnlty. JJiv. from a conviction for 
aggravated assault, but only from the order for 
judicial separation, made by virtue of the provision 
of the above Act, as one of the results of the 
conviction. — Lewin v. Lewin, [1891] P. 251 ; 
00 L. J. P. 85 ; 04 L. T. 834 ; 55 J. P. 290 ; 39 
W. R. 575 ; 17 Cox, C. C. 314. 

6207. .] — (1) An appeal does not lie to the 

Div. Ct. of tlie Divorce Div. from a conviction by 
justices under Offences Against the Person Act, 
1801 (c. 100), s. 43. 

(2) Where justices grant a separation order to 
a wife immediately after convicting the husband of 
an aggravated assault upon lier there is no need 
to exhibit a copy of the conviction in the order. — 
Bryant v. Bryant, [1914] P. 277 ; 84 L. J. P. 
80 ; 112 L. T. 171 ; 81 T. J j. R. 30 ; 59 Sol. Jo. 
75 ; 78 J. P. Jo. 550, T). C. 


6268. From convictions for assault.] — 1/ewln v, 
Lewin, No. 0200, ante. 

6269. .] — Bryant v. Bryant, No. 0207, 

ante. 

6270. — — Revival of — Previous order dis- 
charged.] — By Summary Jurisdiction (Married 
Women) Act-, 1895 (c. 39), s. 7, a ct. of summary 
jurisdiction may at any time* tk alter, vary, or 
discharge ” an order made by the ct. under the 
Act ; «&< by sect. 11 an appeal shall lie from any 
order under the Act to the Probate, Divorce ic 
Admlty. Div. By Criminal Justice Administra- 
tion Act , 1914 (c. 58), s. 30 (3), any order made by 
a ct. of summary jurisdiction for the periodical 
payment of money may be “ revoked, revived, or 
varied ” by a subsequent order. Justices, having 
made an order under the Act of 1895 for separa- 
tion for periodical payments by the husband to 
the wife, subsequently discharged the order on the 
ground of the wife’s adultery. At a later date on 
fresh evidence the justices made an order revoking 
the second order & reviving the payments under the 


PART XIII. SECT. 27, SUB-SECT. 6. — 

F. 

7 When ur anted — Not when issue 
decided .] — A husband, upon whom an 
order to make an allowance for the 
maintenance of his wife had been made 
under Act X of 18 72, k. 5U6, objected 
to the payment of the allowance on the 
ground that his wife was living in 
adultery. The magistrate, entertain- 
ing this objection, disallowed it, on the 
ground that tin* Hiarge of mini lory 


against the wife was not established. 
Tho husband subsequently again ob- 
jected to the. payment of the allowance 
on the same ground. The magistrate, 
entertaining tho second objection, 
allowed it, & directed the husband to 
discontinue paying the allowance. 
His order was based on proof of 
adultery by tho wife before the date 
of the order of tho former magistrate : 

Held : on the general principal of 
Iho rule of res judicata, the second 


magistrate w»ih wrong.— Lara iti v. 
Bam Dial (1882), 1. L. R. 5 All. 224.— 
IND. 

PART XIII. SECT. 27, SUB-SECT. 7.— 

A. 

h. Supreme Court .] — An appeal lies 
on the facts to the Supreme Ot. from 
the adjudication of the magistrate 
under Destitute Persons Act, 1910, 
s. 17 (7), in which case the opinion of 
t ho Supreme Ct. is substituted for the 
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original order. The justices stated a case for the 
opinion of the K. B. l)iv. on the question whether 
they had power to revive the original order after 
it had been discharged : — Held : notwithstanding 
that the power to order the revival of the payments 
was contained in sect. 30, sub-sect. 3, of the Act 
of 1914, & not in the Act of 1895, the justices had 
no power to state a case, A the only method by 
which their decision could be questioned was by an 
appeal to the Probate. Divorce A Admlty. Div. 
under sect. 1 1 of the Act of 1805. — Dodd r. Dodd, 
1 1 920 J 1 K. R. 71 ; 89 L. J. K. B. 221 ; 122 D. T. 
190 ; 83 .T. P. 287 ; 18 L. G. R. 115, D. O. 

6271. From refusal of magistrates to discharge 
order.] — After the refusal of magistrates to dis- 
charge an order for payment of money or for 
custody of children after an order for judicial 
separation under Matrimonial Causes Act, 1878 
(c. 19), s. 4, the statement of a special case under 
Summary Jurisdiction Act, 1857 (c. 43), for the 
opinion of the Q. B. Div. does not preclude the 
husband from appealing to the Probate, Divorce A- 

Admltv. Div. under sect. 4 of the former Act.. 

► 

The Probate, Divorce A Admlty. Div. has no 
jurisdiction to discharge, on the ground of a wife’s 
adultery, an order of magistrates for payment of 
money or for custody of children after an order for 
judicial separation ; but the jurisdiction must 
be exercised by the et. or magist rate by whom the 
order was made, subject to an appeal to the 
Probat e, Divorce & Admlty. Div. — H etiierington 
v. Hetiiertngton (1887), 12 P. D. 1 12 ; 50 L. J. 1*. 
78 ; 57 L. T. 533 ; 51 J. P. 294 ; 30 W. R. 12. 

Annotations Refd. Handers i\ Handers, [1 8971 1 Q. JJ. 

*171. Mentd. Andrew* r. Andrews & Uhalmers (11)21), 

1 82 b. T. 400 ; Russell v. Russell, 1 102 1J A. (\ 087. 


Appeal from convictions to quarter sessions 
generally, we Magistrates. 

6272. On point of law arising on application.] 
There is no power in a et. of summary jurisdiction 
to state a case for the opinion of the Q. B. Div. 
upon a point of law arising on an application for 
an order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39) ; the only mode in which 
their decision can be questioned is by an appeal 
to the Probate, Divorce A Admlty. Div. under 
s. 11 of that Act. — M anders v. Manders, [1897] 
l Q. B. 17 J ; GO D. Q. B. 290 ; 01 J. P. 105 ; 
45 W. R. 287 ; 41 Sol. Jo. 220, D. G. 

.innutation# : -Distd. Jfutherr. Rather, (. 1 D08 ] 2 K. B. 270 ; 

Griffiths v. Griffiths (11)00), f>3 Sol. Jo. 604. Apld. Dodd V. 

Dodd, 119201 1 K. B. 71. 

6273. From decisions on applications to enforce 
orders — Payments under maintenance order in 
arrear.] — Ruth Kit v. Ruther, No. 0250, ante, 

6274. .] — ■‘Where an order for a weekly 

payment by a husband to his wife is made under 
Summary Jurisdiction (Married Women) Act, 1895 
(c. 39), s. 5, A the payments fall into arrear, A the 
wife applies to the magistrate to enforce payment 
of sucli arrears, A the magistrate directs the 
payment of those arrears, A orders imprisonment 
in default of distress, no appeal lies from such 
direction A order to the Probate, Divorce A 
Admlty. Div. — Griffiths v. Griffiths (1909). 73 
J. P. 391 ; 25 T. D. R. 544; 53 Sol. Jo. 504, 
D. O. 

A nnotation : — Refd. Adams r. Adams (1914), 111 h. T. 414. 


6275. * .] — An appeal from the refusal 

of a ct. of summary jurisdiction to enforce arrears 


under an order for maintenance made under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), lies to the K. B. Div. under sect. 9 of 
Summary Jurisdiction Act, A not to the Probate, 
Divorce, A Admlty. Div. under sect. 11 of the Act. 
—Adams v. Adams, [19141 P. 155; 83 R. J. P. 
151 ; 111 D. T. 414 ; 58 Sol. Jo. 013, I). C\ 

] l, T Vital Mailers Appealable . 

Separation orders.] - -See Nos. 0205-0207, ante. 

Decisions on application to enforce orders.)— 
See Nos. 0273—0275, aide. 

Revival of order previously discharged.] — Sen 
No. 0270, ante . 

6276. Refusal of magistrates to grant applica- 
tion — For reduction of maintenance.] — Justices 
made an order under Matrimonial Causes Act-, 
1878 (c. 19), s. 4 ( inter alia), that a husband should 
pay liis wife 30s. a week. This order was not 
appealed against. More than a year afterwards 
the husband applied to the justices for a summons 
calling upon his wife to show cause why this order 
should not he varied by reduction of the weekly 
payment, upon the ground that his means had 
diminished. The justices having heard what the 
husband had to say refused to issue the? summons : 
Held: (1) the justices had a discretion to grant 
or to refuse a summons, A had exercised it properly ; 
(2) such discretion was not under the terms of 
sect. 4, the subject of review. — R. v. Huggins, 
etc., JJ. A Humphreys (189 L), 00 L. J. M. (\ 
139 ; sub nom. R. v. Gravesend JJ., 55 J. 1*. Jo. 
277. D. C. 

6277. Refusal of magistrates to determine ques- 
tion of custody of children.] — Where the magis- 
trates, who had rightly granted a separation order 
to the wife, refused to determine in a judicial 
manner, in the interest s of the children, the question 
of their custody ; this ct-., on appeal, declined to 
deal with the matter, by receiving fresh evidence, 
& remitted the case to the magistrates upon the 
points as to the wife's litness or unlitness, <fc as to 
the amount of her allowance. — F oui.kes v. 
Fourkks (1893), 09 D. T. 401, D. O. 


C. Practice. 


See R. 8. C., Ord. 59, rr. 4 a, 7, 8, 10-12, 10. 
6278. Whether court will hear affidavits as to 
merits of case.] — Powell, v. Powell, No. 0281, 


post. 

6279. Appeals to Probate & Divorce Division — 
Governed by R. S. C., Ord. 59, rr. 4a, 7, 8, 10-12, 16.] 

— Upon an appeal to the Probate, Divorce A 
Admiralty Div. from the decision of a ct. of sum- 
mary jurisdiction under Summary Jurisdiction 
(Married Women) Act-, 1895 (o. 39), the practice 
under the Divorce Acts has no application, & it is 
not necessary that any case should he stated or 
filed. The practice in such appeals is governed 
by T the above rules. — Swoffer v. Swoffer, |1890j 
P. 131 ; 05 U. J. P. 82 ; 00 J. P. 344, D. C. 

6280. Statement & filing of case — Whether 

necessary.] — Swoffer v. Swoffer, No. 0279, ante. 

See , now, Statutory Rules A Ord era, 1923, 

No 7()0 

Notice of appeal.] — See R. S. Ord. 59, rr. 10, 


11 . 


opinion of tho magistrate & is final. — 
Watkins v. Watkins (1914), X\ N. Z. 
L. R. 1497.— N.Z. 

PART XIII. SECT. 27, SUB-SECT. 7.- ■- 

C. 

k. Notice to other side - -Must state 


“ cause or 'matter *' — Notice cannot he 
amended at hearing.} — Applt. shall give 
to the opposite party a notice in 
writing of his appeal, & of the cause 
or matter thereof, eight days at least, 
before the holding of the ct. al which 
the appeal is to he heard. Where a 


notice of appeal was given in time, hut 
did not state any “ cause or matter ” 
of (lie appeal Held : on a motion for 
prohibition, the judge presiding at the 
division et. had no power Ur allow the 
notice to he amended. — /?e Cok v. fon 
(1891 ), 21 O. R. 919. CAN. 
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Sect, 27 . — Summary jurisdiction : Sub-sect. 7, C. 9 
E. F . Parte A7F. <0: XV .] 

Time for appeal.] — See R. 8. C., Ord. 59, r. 12. 

Extension of time.] — See R. S. 0., Ord. 59, 

r. 10. 

D. Jurisdiction of Court on Appeal . 

6281. To enter into matters touching merits of 

case.] — A husband having been summarily con- 
victed of an aggravated assault on his wife within 
Offences Against the Person Act, 1801 (c. 100), 
8. 48. the justices before whom he was convicted 
made an order that he should pay her a weekly 
sum for her maintenance ; & they refused to hear 
the husband’s evidence as to his means : — Held : 

(1) the justices were warranted in refusing to 
allow the husband to be called as a witness, as it 
was not the intention of Matrimonial Causes Act, 
1878 (c. 19), that there should be any further 
hearing of the cases by the justices after the con- 
viction for assault ; (2) on the hearing of the 

appeal affidavits as to the merits of the case could 
not be admitted. — Powell v. Powell (1889), 14 
P. I). 177 ; sub nom. Re Powell, Powell v. 
Powell, 01 L. T. 42G ; 58 J. P. 519 ; 10 Cox, C. C. 
722. 

Annotations : — As to (l)Folld. Levin v. Levin, I1S91] J\ 254. 

N.F. Jones v. Jones, [1895 J P. 201. 

6282. To make such orders as justices should 
have made.] — Brown v. Brown, No. 0218, ante. 

6283. To receive fresh evidence — By affidavit.] — 

Except in very rare instances, no fresh evidence 
will be received by the Div. Ot. on the hearing of 
appeals from orders made under the Summary 
Jurisdiction (Married Women) Act, 1895 (c. 89), 

The note to be taken by the clerk to the justices 
on the hearing of summonses under the Act, & 
which is to be furnished to either party, or the 
solr. for either party, on application, will be 
accepted by the Div. Ct., on the hearing of appeals, 
as a primd facie statement of the facts ; but, if 
the note is defective, an affidavit will be received 
in order to supplement the statement of what took 
place in the ct. below, but no fresh facts, which 
were not tendered in evidence before the justices, 
should be introduced into the affidavit. — Snape v. 
Snape (1897), 02 J. P. 158, D. (!. 

6284. To decline to hear appeal — Where full 
note of hearing not furnished.] — Wenham v. Wen- 
ham, No. 0193, ante. 

6285. To receive objections — Omitted on hearing 
of application.] — Pickavance v . Pjckavance, No. 
0182, ante. 

6286. To vary order of justices — Striking out 
clause in order.] — In proceedings before justices 
under Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), a married woman obtained an 
order by which it was adjudged that her husband 
had deserted her, & it was ordered that she was no 
longer bound to cohabit with him. The husband 
unsuccessfully appealed, but on his application 
the ct. varied the justices’ onlor by striking out 
the non-cohabitation clause. — Punning v. Dun- 
ning (1911), 27 T. L. R. 534 ; 55 Sol. Jo. 050, 
D. C. 

6287. Whether bound by justices’ findings of 
fact — Evidence conflicting.] — Mustherv. Musther 
(1894), 58 J. P. Jo. 58. 

6288. Justice clearly wrong.] — (1) Upon 

appeals under the Act, the Div. Ct. will not reverse 


a finding of fact, unless it be shown that the ct. of 
summary jurisdiction was clearly wrong in the 
conclusion at which it arrived. 

(2) In administering the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), cts. of summary 
jurisdiction should be careful not to interfere too 
much in matrimonial life. 

(3) Magistrates’ clerks should take notes of the 
evidence & of the grounds upon which decisions 
are based, & the costs of such notes will be allowed 
in the costs of appeals under the Act. — Darling 
v. Darling (1890), 74 D. T. 559 ; 00 J. P. 370, 
D. C. 

Annotations : — As to (3) Refd. Robinson v. Robinson (1898), 

14 T. L. R. 385 ; Wenham v. Wenham (1906), 70 J. J\ 

Jo. 310. 

6289. .] — A Div. Ct. of this Division is not 

bound by the finding of fact on the part of justices 
who have made an order under Summary Juris- 
diction, Married Women, Act, 1895 (c. 39), but is 
entitled to draw a different inference of fact from 
the evidence. 

The rule adopted in the Divorce Div., that the 
evidence of a wife should be corroborated, is 
applicable to cases under this Act. — Forster v. 
Forster (1910), 54 Sol. Jo. 403, D. C. 

E. Costs. 

6290. Wife’s costs — Wife respondent — Unsuccess- 
ful — General practice.] — Earnshaw v. Earnshaw, 
No. 0124, ante. 

-.] — Medway v. 

Medway, No. 0104, ante. 

6292. Appeal by husband “ in 

forma pauperis.”] — The fact that a husband who 
successfully appeals from an order of justices under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), has been admitted as a poor person 
is no ground for departing from the usual practice 
of allowing the wife her costs of appearing in sup- 
port of an order made by the ct. below. 

R. S. O., Ord. 10, r. 29, gives the ct. power to 
make an order against the husband for the wife’s 
costs. — Dope v. Dope, [1915 j P. 125 ; 81 L. .T. P. 
170 ; 113 L. T. 377 ; 79 J. P. 320 ; 59 Sol. Jo. 
457, 1). C. 

Annotation : - -Refd. West v. West Sc Muxted (1917), 34 

T. L. R. 169. 

6293. Appeal from order to enforce 

previous order — First order deprived of effect — 
By resumption of cohabitation.] — Haddon v . 
Daddon, No. 0239, ante. 

6294. On objection not taken in 

inferior court.] — P ickavance v. Pickavance, No. 
0182, ante. 

6295. Wife having separate 

property.] — Where a husband successfully appealed 
from an order for payment of a weekly sum on 
desertion of petty sessional ct., the wife, who did 
not appear, being shown to have separate estate, 
was condemned in costs, without notice of the 
application. — Davies v. Davies (1907), 51 Sol. 
Jo. 412, D. O. 

6296. Res judicata — Pleaded by 

husband in inferior court.] — Blackledge v. 
Blackledge, No. 0175, ante. 

6297. Wife appellant — Unsuccessful.] — 

Jackson v. Jackson (1909), 25 T. L. R. 713, 
D. C. 

0298. Resumption of cohabitation — 

Retractation & apology by husband.] — A wife 
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6289 i. Whether bovrnl by justices * 
findings of fact, j — Where the opinion 
of a Trial Jndfre as to the credibility 


of witnesses on a charge of misconduct 
against a wife was attached solely on 
the ground of general probability the 
App. Div. refused to disturb t ho finding. 
— Paukks v. 1 


69.— S. AF. 

1. To set judgment aside on ground 
of fraud .) — Jenkins v. Jenkins & 
Mitohinson (1876), 3 C. A. 303 ; 2 
J. R. N. S. 32.— N.Z. 
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applied to justices for an order under Summary 
Jurisdiction (Married Women) Act. 1895 (c. 39), 
on the ground of her husband’s desertion. The 
defence was an allegation that the wife had com- 
mitted adultery. The justices dismissed the appli- 
cation on the ground that the husband had not 
deserted the wife without just cause. The wife 
appealed on the ground that there was evidence 
that the adultery, if any, was condoned, but after 
the appeal had been lodged the parties resumed 
cohabitation, & the husband published in the news- 
paper an apology & retracted the evidence which 
lie had given on the summons before the justices : 
— Held : the wife was entitled to the costs of the 
appeal. — Partington ?*. Partington (1909), 73 
J. P. 200 ; 25 T. L. R. 305, I). C. 

6299. Security for wife’s costs — Whether hus- 
band to find — Wife without means.] — Where a 
husband, possessed of means, appealed from an 
order of the ct. of summary jurisdiction, the Pre- 
sident granted the application of the wife, with- 
out means, that the husband should find security 

for her costs of appeal. — L v. L (1911), 

55 Sol. Jo. 330. 

6300. Stay of hearing.] — A hus- 

band having appealed from an order obtained 
by his wife under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), application for security 
for the wife’s costs was made to a judge in chambers 
supported by an affidavit stating that lie had no 
property to answer any order for costs & also 
stating that the wife had no means of her own. 
An order was made that the husband, applt., 
should pay into ct. or give security for the costs 
of his wife, resp. on the appeal, & the hearing of 
the appeal was stayed meanwhile. — Sjukkll v. 
Sirrell, [1911] P. 38 ; 80 J *. .1. P. 8 ; 104 L. T. 
79 ; 27 T. L. R. 155, P. C. 


6301. Copies of notes supplied to court — Whether 
costs aiiowed on taxation.] — Walton v. Walton, 
No. 0303, post. 


F. Notes of Proceedings before Magistrates . 

6302. Acceptance as prlmd facie statement of 
facts.] — Snare v . Snare, No. 0283, ante. 

6303. Must be for use of court — Two copies.] — 

Upon appeals under the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), it is the duty 
of applt. to furnish, for the use of the judges of 
the l)iv. Ct., two copies of the notes taken by the 
clerk of the ct. below, & the costs of these copies 
will be allowed on taxation. — Walton v. Walton, 
[1900] P. 147 ; 09 L. J. P. 54 ; 82 L. T. 027 ; 48 
W. R. 022, D. O. 

6304. By whom copies must be supplied — By 
appellant.] — Walton v. Walton, No. 0303, ante. 

6305 . By appellant’s solicitor.] — Observa- 

tions as to the duty of applt. ’s solr. in an appeal 
from justices under Summary Jurisdiction (Mar- 
ried Women) Act, 1895 (c. 39), to furnish for the 
use of the ct. notes of the evidence before the 
justices, & of the reasons for the justices’ decision. 
— McHugh v. McHugh (1909), 20 T. L. R. 00. 

6306. By party relying on contents — Copies 

of letters.] — Practice Note (1923), 155 L. T. 
Jo. 298. 

By justices’ clerk.] — See Nos. 0193, 0191, 

ante. 

6307. Costs of providing — Whether allowed on 
taxation.] — Walton v. Walton, No. 0303, ante. 

6308. Imperfect note — Amplification by affi- 
davit.] — Wenham v. Weniiam, No. 0193, ante. 

6309. No fresh facts to be included.] — 

Snare v. Snare, No. 0283, ante. 


Part XIV. — Divorce Bills 

See Parliament. 


Part XV. — Conflict of Laws. 


Marriage.] — See Conflict of Laws, Vol. XI., 
pp. 413-121. 

Divorce & other matrimonial causes —Dissolu- 
tion of marriage.] — See Conflict of Laws, 
Vol. XL, pp. 42L-120, Nos. 874-915. 

Judicial separation,] — See Conflict of 

Laws, Vol. XI., pp. 420, 427, Nos. 910-920. 

Restitution of conjugal rights.] — See Con- 

flict of Laws, Vol. XI. f p. 427, Nos. 921-923. 


Nullity of marriage.] — See Conflict of 

Laws, Vol. XI., p. 428, Nos. 921-920. 

Recognition of foreign decrees.] — See. 

Conflict of Laws, Vol. XL, pp. 428-432, Nos. 
927-954. 

Recognition of other modes of divorce.] — 

See Conflict of Laws, Vol. XI., p. 432, Nos. 955, 
950. 


PART XV. Manitoba.] — Walker r. Walker, n. In Alberta. 1 — Board v. 

[10191 2 W. W. Jl. uas ; 4S 1>. L. It. I. Board, [1919] 2 W. W. R 910 ; 48 
In —CAN. I). L. IL 13.— CAN. 


Enultsh law 


in force 
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Part XVI. — Costs. 


Implied authority of wife to pledge husband’s 
credit for costs.] — See Part VIII., Sect. 2, sub- 
sect. 11 , ante. 

Civil proceedings by & against married women.] — 
Sec Part XII., Sect. 1, sub-sect. 1, I., ante. 

Alimony pendente lite.J — See Part XIII., Sect. 0, 
sub-sect. J, J ., ante. 

Applications as to custody & maintenance of 
children - Pending decree.] — See Part XIII., 
Sect. 9, sub-sect. S, ante. 

After decree.] — See Part XIII., Sect. 22, 

sub-sect. 0 . ante. 

Security for costs. ] — See Part XIII., Sect. 9, 
sub-sect. I, ante. 

Disposing of causes -Death of party.] — See 
Part XI IT., Sect. 15, sub-sect. 1, K., ante. 


Order for costs on decree.] — See Part XIII., 
Sect. 18, ante. 

Cause shown against decree by King’s Proctor.] — 
See Part XIII., Sect. 20, sub-soct. 4, A. (</), 
ante. 

Appeal as to costs.] — Sec Part XIII., Sect. 21, 
sub-sect. 1, D., ante. 

Variation of settlements.] — See Part XIII., 
Sect. 22, sub-sect. 5, G. (g), ante. 

Apportionment of damages.] — See Part XIII., 
Sect. 22, sub-sect. 7, 1)., ante. 

Taxation of costs.] — See Part XIII., Sect. 22, 
sub-sect. 8, anie. 

Summary jurisdiction.] — See Part XI 1 1. , Sort. 27. 
sub-sect. (>, 13. , sub-sect. 7, K., ante. 


HYPOTHECATION. 


Lten ; Mortgage 


Shipping and Navigation. 


IDIOTS. 

LrNATIC’S AND PERSONS OE UNSOUND 

IDLE AND DISORDERLY PERSONS. 

■See Magistrates ; Poor Law. 

LLEGAL ARREST AND IMPRISONMENT. 

See (!riminar Law and Procedure ; Trespass. 

ILLEGAL CONTRACTS 

See Contract. 


ILLEGITIMACY. 


9 e Bastardy. 
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IMBECILES 


See _Lijjn\atk\s and Persons of Ujvsoomu Mind. 


IMMEMORIAL USAGE 

SCO ('USTOM AND U.SAOES. 


IMMIGRATION 

See Aliens. 


MMORAL CONTRACTS. 

See COJNTTKAOT. 


MPEACHMENT 


See Parliament. 


MPEACHMENT OF WASTE. 

See Keal Pkoiveutv ajstd Cjiattels J{eal ; e tt l is m jo n ts - 


IMPOTENCE. 


Sec J luSDANl) AND WlFJO 


IMPRISONMENT. 

SCO ('lUMJJSTAL XiAW AND PROCEDURE ; J\1 AO ISTKATJLOS ; 1*11 IS ON,t 


IMPROVEMENT OF LAND. 

See liAJsrjD Imfkoviomjojvt ; »S jo ttjlk mfln'TS ; >Siovvjons and -Dkains, 
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INCEST. 


See Criminal Law and Procedure ; Husband and Wife. 


INCLOSURE. 

See Commons and Rights of Common ; Highways, Streets, and Bridges ; Open Spaces 

and Recreation Grounds. 


INCOME AND CAPITAL. 

See Particular Titles passim. 
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